MIN/Sr^ 



f\£- 00g}0} tort 


WOODROFFE AND AMEER ALPS 

f 

LAW OF EVIDENCE 

APPLICABLE TO BRITISH INDIA 


f 


EIGHTH EDITION 


V BY 

SIR JOHN WOODROFFE 

READER IN INDIAN LAW TO THE UNIVERSITY OF OXFORD, FORMERLY A JUDGE OK 
THF. HIGH COURT AT CALCUTTA 

/ 

/ 


CALCUTTA and SIMLA 

THACKER, SPINK & 
1925 


CO. 



31 ^. 5*4 AM 4 

U is'i' ■ 


PRINTED BY 
THACKER, SPINK & CO, 
CALCUTTA 


5589 


PREFACE 

In the preparation of this Commentary on the Indian 
Evidence Act the Authors, as they stated in the First Edition of 
the work, in 1898, have striven to meet the wants, both of the 
profession and of students, believing that a work framed merelv 
ior the use of one of these classes will prove unsuited to the 
needs of the other. Much that must be set out for those who 
have little or no knowledge of the subject, is superfluous to the 
professional reader; while the close and elaborate detail which 
the practising lawyer requires is not only useless, but often a 
source of confusion, to the beginner. The novel scheme of this 
work, which is designed to satisfy the wants of both classes of 
readers, demands a few words of explanation. 

A Bibliography of works on the Law of Evidence, revised to 
( ate, is followed by an Introduction on the Act. We have 
acquired the copyright of the I ntroduction to the Ev iderug Act 
^Jate^bJames Jltzjames Stephen and have innnrpn^t.^ 1 ^ 
hm our own. The critical portion of the latter has been expanded 
Jhiefly in two particulars. A full statement has been given 
of Mr. Whitworth’s criticism of Sir J. Stephen’s theory of rele¬ 
vancy as embodied in the Act. Some apology may appear 
needed for the extensive citations we have made. If so, excuse 
will be found both in the instructive character of the criticism 
m Mr. Whitworth’s pamphlet as also in the fact that it has been 
out of print for many years past. We have also thought it 
better to give, for the most part, the criticism in the author’s 

own words rather than, as before, a summary of such criticism 
of our own. 

1 The Act is divided into three Parte and eleven Chapters, 
tach Part and Chapter is preceded by an Introduction dealing 
.nth its subject-matter. The Introduction prefixed to the Parts 
r main divisions of the Act are more general in character and 
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roader in treatment than those which precede the Chapters, 
while these again exhibit less detail than is found in the notes 
appended to the sections. Elementary notions are explained 
and a general, and sometimes historical, survey of the subject 
of the sections is given in the several Introductions which also 
contain references to matters akin to, but not part of, the actual 
material of the Act. While these Introductions will, as the 
Authors hope, be of aid to students, the separation of their 
subject-matter from the commentary to which alone the pro¬ 
fession will in general refer, should spare the practitioner in 
search of decisions bearing directly upon the meaning of the 
sections unnecessary reading. A short paragraph immediately 
follows each section presenting with all possible brevity the | 
principle upon which it is founded and has been enacted. This 
paragraph is succeeded by a note of cognate sections, which in 
turn is 'allowed by a collection of references to standard English, 
American, or Indian text-books dealing with the material of the 
section. The Authors are indebted in part for the idea of this 
arrangement to Mr. S. L. Phipson’s work on the Law of Evidence. 
Next comes the Commentary proper on the section which eluci¬ 
dates its important words and phrases by the aid of the case-law 
and text-books. 


The work as thus finished departs in many respects from the 
original and advertised plan of its Authors. At the outset 
they proposed to write a short Commentary for the use of the 
profession only and to collect therein the provisions of all other 
Acts on the Indian Statute-book which touch upon this branch 
of the law. They, however, realised in the course of their task 
that though a book so planned might be of assistance to members 
of the profession practising in the Presidency Towns with large 
libraries available for reference, it would yet be of little use to 
others in the mofussil. The attempt to serve a wider circle of 
readers has entailed a large increase in the bulk of the work 
beyond the limits originally proposed, while the length of time 
consumed in its preparation in its modified form has prevented 
the inclusion of that complete collection of provisions of othei 
Acts bearing upon this branch of the law to which allusion ha 
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>een made. The more important of these provisions (taken from 
more than a hundred Acts and Regulations) will, however, be 
found in the Commentary. We have retained and revised the 
former Appendices relating to the Places to which the Act has 
been applied, the Law Comm issioners’ Re port and Proceedings 
i n Cou ncil. But we have omitted the former Appendices on 
Stamps, Registration, Oaths and Banker’s Books, as separate 
treatises exist on, at any rate, the first three subjects and it is 
necessary to make room for added matter in the eighth Edition 
of a book already bulky. The Proceedings in Council prior to 
the passing of the Bill, have, we think, been generally considered 
useful as they and the Introduction of Sir James F. Stephen, 
here reprinted, form a complete explanation of the Act by its 
chief framer and others who approved of, and were responsible 
for it. 

The Authors desire to acknowledge the assistance they 
have derived from the standard works on the Law r of Evidence: 
published in India, in England, and in America. In especial, 
much aid has been gained from the American text-books, 
amongst which are perhaps the most valuable and scientific 
works on this branch of the law. Amongst the text-books 
laid under contribution we wish particularly to indioate the 
w r ork of Professor J. H. Wigmore (Treatise on Evidence: An 
Encyclopedia of Statutes and cases up to March 1904, 4 vols., 
Canadian Edition, containing English cases) a valuable and 
exhaustive book written in an original and modern spirit and 
thus free of what Bentham calls “ grimgribber nonsensical 
reasons ” for the rules of evidence. The Law of Evidence as it 
obtains in the Courts of the United States, is founded upon the 
English Law and is in nearly every respect identical with the 
law which prevails in England and in India ; and though it 
is not of binding authority upon Indian Judges, yet the deci¬ 
sions of those Courts are, as Lord Chief Justice Cockburn said in 
England ( Scaramanga v. Stamp, L. R., 5 C. P. D., 295, 303), 
and Sir Lawrence Peel observed in India ( Braddon v. 
Abb°t, Tailor and Bell’s Reports, 342, 359, 360 ; Malcolm v. 
Smith, ib., 283, 288), of great value to a correct determination of 
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^ -^questions for which our own or the English law offers no solution. 
Any unnecessary and therefore excessive citation of this foreign 
law is to be deprecated (See Misssowri Steamship Co., 42 Ch. D., 321, 
330, 331). The Indian case-law has been examined up to the 
end of 1924. The Appendices have been revised to date and 
the Bibliography, which, so far as I know, is the only one of its 
kind, has been both revised and considerably enlarged. It is 
instructive in this connection to note how few are the cases 
on evidence in the English Law Reports of recent years as 
compared with the past. This circumstance is due to the 
growing sense of the inutility of many objections to evidence 
and to a desire to free all judicial enquiry of anything 
which, without sound and certain justification, may baulk or 
hinder it. The dictum of the Judicial Committee in Ameeroo- 
y'l nissa Khatoon v. Ahedoomssa Khatoon, 23 W. R., 208, 209, now 
represents also the views of other English Courts. It may, 
however, be necessary to add that a proper interpretation an d 
| libera l appli ca t ion of the law is not the same thing aa the abroga¬ 
tion qfjt. In order, however, to find grist for the mills dfthe 
numerous Indian Journals a considerable number of cases are 
the subject of report which have not the importance which calls 
for it. This observation, however, applies to all branches of 
the law. 


23rd February, 1925. 


J. W. 
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SSt 5 2S££. MaryS! 

Z7’tumtC"% a"™. 25 Cr ' L J " 938 »•“>' s**" 1 *" 1 “ 

tl]p ranfi^TT'ji s ^ at .?'? leut V a 8 lrl alleging that she was raped, made immediately after 

v Emneror aw> T 6 T* ToiT 1 *^ an ^ 1011 ofber act of CI y“g under this section. Soosalal 
v. Emperor, 25 Cr. L. J., 1214; as also under s. 157 by way of corroboration (ib.). 

~ 11-—Evidence adduced to elucidate history and status of connected families. 

Sarada Prasanna v. Umakanta, 37 C. L. J., 233. 

?* i^—^Tiere accused is charged with belonging to a gang of dacoits, evidence of 
24 &. L j?, r 867. n daCOlt ' y W lnudmissible - Emperor v. Sher Mahomed, 46 B„ 95S ; s. c., 

Statement °f accused immediately after occurrence is relevant to show state of his 
mmd. Kakar v. Emperor, 25 Cr. L. J., 1005 (1924). 

B “ . read mth , 83 ' 9 > n - af l mi t3 as evidence all previous statements 

i,., ai 

Case i3 admissible uuder *Ws section. 

even^here^he Ad “ is8io “ s . Confessions.—A confession may be held proved 

Ali v. Emperor, 5 U? i4ofm4). 0nly ^ substar,ce > thoH S b uo * the actual words. 1 Jf«r 

to provided not expressly excluded, whether made 

it must be so mvwJi ^T^trate otherwise than in course of judicial enquiry. If proved 
It is not m i fl 10 a ' ly fact In re Tan 9*<iVPanL 23 Cr. L. J., CS0 (192]) ’ 

Of guilt' Mithou’t hidenemlpm 10 that L tl retr actedconfeeaion cannot be accepted as evidence 
circumstances but it rhc welght to be 8 ivcn to H depends on 

V. Biseswar, 20 C W N inin Ca y none against “W Person but its maker. Emperor 
j ; ’ . xV » 1010 ; s. c., 24 Cr. L. J., 145 (1023). 

be accepted° without^ conbW^on ^ r » e ° f la ^ that a retractcd confession cannot 
approving statement in this Text Book v ’ Emperor, 24 Cr - L J-> 904 (1923), 

V. Em^L:7ntm) SUHa *** V - War, 25 Cr. L. J., 17 (1923); Manned 

Proof of confession : See Nur Alt v. Emperor, 25 Cr. L. J., 914 (1923). 
o. -44.—Application of : Khital v. Emperor, 21 All. L. J., 143 (1923). 

J., 939^1922)^ Zr “ a “ per80n 111 a " th ority.” Muhammad Yar v. Emperor, 25 Cr. L. 

(1924) ; C s. ni r, 8i 24 C^L is ina dmiseible. Tara 'v. Emperor, 45 A„ 633 

tt P * 

573 (192 1 ). 011 in authority includes tho prosecutor. Ashutosh v. Emperor, 23 Cr. Li J., 

25 C?‘ 3? 6 JT 024 B (lS|A 2 B dm M ^ “ 0t & P ° UcC ° fficPr ' Nga Myin v - Emperor, 

Cr. L. ^“vnWhioh is not an admission of guilt is admissible. Jalal v. Emperor, 25 

not iSX a^purposes! 8 0tf£. ^^^ 1 '^ making it. It is 

Empero'r25Cv OT L. J™ P '’ tH ° officers ^thin the scope of this section. Tillibai v. 
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A confession is excluded under this section, hut a statement to a Police Officer 


Ramhit v. Emperor, 23J>. 


/ i A. \ UUULi UUO OCL UUlIy UUU Cb OlOtUi 

i mounting to a confession may he used against the accused. 

L. J., 193" (1921). 

A Kotvvar in the Central Provinces is not a Police Officer. Sukhwaria v. Emperor, 
25 Cr. L. J., 147 (1923). 

S. 28.— 4i Magistrate ” includes those in Native States. Gouinda v. Emperor, 23 Cr 
L. J., 673 (1920). 

Sb. 26 and 27.—Meaning of “in custody.” Maung Lay v. Emperor, 25 Cr. L. 
J., 3S0 (1923). 

Application of. Manna Lai v. Emperor, 25 Cr. L. J., 49 (1923). 

Application of. In re Naina Malai, 23 Cr. L. J., 697 (1921). 

S. 30.—When two accused are tried jointly for a major offence, a confession by one 
implicating himself in a minor offence is admissible against the other accused. In re 
Manicka , 24 Cr. L. J., 385 (1921) ; Ramessan, J., diss. 

The expression “ proving a confession ” is inapplicable to the jirocedure where the 
Judge asks questions and an accused gives explanations under a special section provided 
for that purpose. Mahadeo Prasad v. Emperor, 21 A. L. J., 179 ; diss. from Emveror v 
Chinna , 23 M., 121 . 

A confession recorded according to the provisions of the Criminal Procedure Code is 
not inadmissible because it may contravene the instructions of a criminal circular. Such 
a confession may be considered under this section. Gouinda v. Emperor, 23 Cr L J 
673 (1920). * 

The case next cited draws attention to the fact that a statement can be used under 
this section only if its provisions are applicable. Ramhit v. Emperor, 23 Cr. L. J 193 
(1921). 

What is contemplated by the section is formal proof by the prosecution of a confession 
previously made, and not a statement made in the dock by one accused against the other 
in a joint trial. Mahadeo v. Emperor, 25 Cr. L. J., 305 (1923). 

“ Confession ” does not here include an inculpatory admission falling short of an 
admission of guilt. Sheo Amber v. Emperor, 25 Cr. L. J., 391 (1923). 

A conviction of an accused based solely on the confession of a co-accused cannot stand 
without independent evidence entirely outside the confession. In re Lilaram , 25 Cr L 

1041 (1924). The headnote to Hayat v. Emperor, 23 Cr. L. J., 561 (1921) says that 
a confession by one accused should not be considered as regards another, where the con¬ 
fession was not intended to implicate the maker of it, but actually did so. Sed au cure if 
Court laid this down as a point of law and if so sed quaere. The Act says “ affecting himself ” 
that is, it is submitted, affecting in fact whatever the intention mav have been. The fact 
however, that the confession was not intended to implicate the maker of it may eo the 
weight of the evidence. J b 

Application of s. 30. See Radhi v. Emperor, 25 Cr. L. J., 13 (1923); Suka v. Emveror 
ib., 17 (1923); Sheo v. Emperor, ib., 391 (1923). In re Lilaram, ib., 1041 (1924) Sheroo 
Tb 1067 (l924) J Mahadc ° V * Em ^ror, ib., 305 (1922). Mahmud v. Emperor, 

S. 32. (1).—Proof of dying declaration by person who heard it whero Magistrate 
recording it has since died. Emperor v. Balaram, 24 Cr. L. J., 221 (1921). 

Gestures are admissible but the meaning of them is for the Court to say, not the 
witnesses. Cliandrika v. Emperor, 1 Pat., 401 ; s. c., 24 Cr. L. J., 129 (1923). 

Nodding head and making signs amount to verbal statements. Ranga v. Emperor , 
6 Xw.j 30o* * 

Mode of proof of dying declaration. Call some witness ivho heard it made, who mav 
refresh Ins memory as provided by the Act. Kunj Lai v. Emperor, 23 Cr. L. J., 417 H 9 > 2 i 
following Emperor v. Mathura Thakur , 6 C. \Y. N., 72. v h 

are verbal statements. Emperor v. Sadhu , 25 Cr. L. J., 529 (1921). 

by . a clecea8til1 PeverAl days before cause of death are inadmissible. 
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% I ,too (° 1924 ) ° f 1>neSt “ Rre attBchfi *' admiUea in evi(kuci '‘- 

couJ* tSS (1»2U SeCtl ° n mU8t 01 


misr/fy 



ADDENDA OF CASES. 


XVII 


S. 33.— Inadmissible evidence may be perfectly good if admitted by consent of 
parties. In a suit for damages for malicious prosecution actual prosecution is not 
necessary. It is sufficient if the defendant has taken an active part. Radha Kiesen v. 
Kedar Nath, 40 A., 815. 

The section is not applicable to the deposition of a witness in a former suit, when the 
witness is himself a defendant in a subsequent suit and the deposition is sought to be used 
against him not as evidence given between the parties one of whom called him as a witness 
but as a statement made by him whether he made it jus a witness or on any other occasion’ 
r f lie sections of the Evidence Act applicable are those relating to admissions. Ali Mahomed 
v. Sheik Maharajy 30 C. L. J., 180. 

S. 35. — A certificate of a Magistrate recording the voluntariness of a confession is 
goodi prund facie evidence, but not conclusive of the fact recorded. Ntir Sim,h v Emneror 
2o O. C., 229 (1922); s. c., 24 Cr. L. J., 561. J * m P eror > 

, r ,^* 57 .( 7 ). The Court may take judicial notice of the signature of the Chief Secretary 
to brovermnent. Cholancheri v. Emjperor , 24 Cr. L. J., 403 (1923). 

S. 58—Admissions of Counsel in criminal trial cannot form the basis of a legal decision 
Emjjeror v. Jaswant Rai , 5 L., 404 (1924). 

50. Inasmuch as an accused cannot give evidence whilst on his trial, secondary 
evidence of an identification of a co-accused by him is inadmissible. Khetal v. Empero'r y 
24 Cr. L. J., 526 ; s. c., 45 A., 306. 1 

Application of Kakar v. Emperor , 25 Cr. L. J., 1095 (1924). Hearsay evidence 
excluded. Ashutosh Dan v. Emperor , 23 Cr. L. J., 2 S 9 (1921). 

Ss. 65, 74. 76 and 77. Certified copies of income-tax returns do not come within 
391 “i924)' S ° £ thCSC sectlou3 au<l are not admissible. Anwar Ali v. Tafozal Ahmed, 2 R., 

men^of 2 m 7 2 : Z? ep ° rt of <lo , livc !' y o£ Possession by process-server is a public docu¬ 
ment of u Inch a certified copy may be given. Balku v. Emperor, 25 Cr. L. J., 917 (1921) 

willi the CrimWl 8 ^i...l°^T 0 ? re , Cor<le : 1 , outsi,le Brifcish Inc « a but in conformity 

flm'Ua ?73lS) We * * § °’ ^ P ''" babl >’ s ' O' 

or,l,. r S , ( 7 ?C AppliCa i tlUU ot ; M,,1,nmed v. Emperor, 24 Cr. L. J., Ill (1923) • nroof of 
C. !,. J.. 180 PrOSeOU V on - Mahomf -d Ozioolah v. Beni Madhub , 36 

S. 86 .— Provisions of imperative. Murli Das v. Achat Das, 5 L., 105 (19?3) 

s. 9l S <itbam any ^ in evklcnce such case 

nevertheless be admissible for n. n ,k ° ! ransactl " n bo m g given. But the document mar 
Jankij. Birj Bhikan, 3 Pat., £49^1924) PUrP ° Se ’ SUch “ S to show P os8e »sion. Maharan 

Aadapena Appanna v. Sanpilli, 47 M.. 203 (1923) follows Varada 43 M w no t,, 

t, le TOe of inadmissible document for a collateral purpose ’ ’ S t(> 

doeument < 1 h. 0U ^! Ilt l c0 . n , stitute3 the bargain, parol evidence is inadmissible ; aliter if the 
Knshnaiya v. Po^^fTjSv 41 M.. V ' Umata *V a 
I se of certified copy Enlisham v. Jamna, 24 Bom. L. R., 675 (1922). 

TstlU.^24 S®“ e R;; 239 a ^ a o) Ut ngrecment wouW not be enforced ; Bat Adhar v. 

"<Av S benro^° 2 ;-i 1) -? hil8t ", unt or failure or difference in kind of consideration 
inadmissible, Tary th * ,,f fnsid.ration in a registered sale deed is 

C. IV. N., 496. person set up Ins fraud. Annada Charan v. Bar Gobinda. 27 

agremne® 2 a ^^;^~??? c ” tant of f*'™***? note not permitted to prove a s. pamte 
payable mi demand but L , m!'” "P , , lfl( ‘'l «hc m>(e was not, as expressed therei 
««« v. Eobha 44 °"t 5 2 [ (1922) Ut 8 ° m ° WCOunt '' bet " ee " P“'ti<s. 

' IdrvTT" *!*^S the Ca T Whure M matter 80,, « ht to bo >"tro- 

ueons evidence is a condition precedent or iv defeasance. It may l>.> shown 
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that an instrument was not meant to operate until the happening of a given condition ; 
but it cannot be shown by parol evidence that the agreement is to be defeated on the 
happening of a given event. Ali Jawad v. Kulanjan Singh, 44 A., 421 (1922), referred 
to Ramjiban Serowjy, 25 C., 401 (1897). 

S. 92. Prov. (3). — Application of. Agreement contemporaneous with a promissory 
not e—’— admissibility of. Manickjee v. Maung Po Han, 2 R., 483 (1924). 

g # 92 ,_The Privy Council admitted evidence to show that a document, ostensibly 

a sale, was a mortgage, observing that they did not subscribe to the view taken In the 
Hi<di Court. But as appears from the judgment (738) the case was disposed of on fact 
without reference to any oral evidence, other thah that of surrounding circumstances. 
Narasinghji v. Panuganti, 47 M., 729 (1924). Where a deed of partition is inadmissible 
the fact of partition may be proved by parol, but not the terms of partition. Jen Ram 
v. Rajnarain, 45 A., 21 ‘(1923) referred to, Chhotalal v. Bai Mahakore, 41 B., 460. 

Where all the terms of a contract have not been reduced to writing the terms left 
unembodied can be proved by oral evidence. Coalfields of Burma v. Johnson, 2 R., 575. 

Ss. 92 and 93.— Notwithstanding the latter section, Proviso (1) to the former 
section allows, in proof of fraud or mistake, evidence to fill in a blank in a document. 
Maung Gyi v. Hakim Ally, 2 R., 113 (1923). 

Ss. 101 and 104. — Onus of proving permanent right of occupancy. Nainapillai 
v. Ramanathan, 47 M., 337 (1923). 

Onus of proving sanity of accused in an enquiry under s. 465 (1) Criminal Proceduie 
Code is on the Crown. Emperor v. Gopi Saha, 51 C., 827 (1924). 

S. 105. —A Court cannot be bound to presume the absence of circumstances which 
the Prosecution evidence itself proves to have been present. Mir Alam v. Emperor, 23 
Cr. L. J., 726, 728 (1922). 


The onus of proving a case to he within Exception (1) to s. 300, Indian Penal Code, 
is on the accused. Kakar v. Emperor, 25 Cr. L. J., 1005 (1924). 

S. 105 says nothing about pleas but only enacts a rule of onus of proving certain 
circumstances. But if the prosecution has already preformed that task for the accused, 
it is not necessary for the latter to do it over ugain. Mangal v. Emperor, 25 Cr. L. J., 
1077 (1924). 

The section does not mean that the accused must lead evidence. The circumstances 
to be proved may otherwise appear from the record. Anandi v. Emperor, 45 A., 329 
(1923) ; s. c., 24 Cr. L. J., 225. 

As to application of section, see Narain v. Emperor, 23 Cr. L. J., 513 (1922). It applies 
only to criminal prosecutions for defamation. Ma Alya Shwe v. Maung Maung, 2 R., 


333 (1924). 

As to application of section as regards provocation and self-defence, see Nga Po Thaik 
v. Emperor, 2 R., 558. 

S. 106.— Application of section to proof of mesne profits. As to those actually 
received, onus is on person receiving them, but as to profits which might with diligence 
have been received, onus is on person claiming them. Ramakka v. Nagesam, 27 M., 800 
(1923). 

S. 106. Ulus. (a). —Application of : See Khetramani v. Emperor , 24 Cr. L. J., 104, 
106 (1922). 


S. 111. —Meaning of pardanashin. Sri Ram v. Nand Kishore, 5 L., 465. 


S. 112. —Applies irrespective of the question whether the mother was a married 
woman or not at the time of the conception. Palani v. Selhu, 27 M., 706,(1924). 

S. 114. —Possession of stolen property. Presumption. Bharos v. Empei'or, 25 Cr. L. 
J., 942 (1923); Ramudra v. Emperor, 24 Cr. L. J., 426 (1922). 

S 115. —No estoppel because no alteration of position. William Jacks v. Jorab 
Mahomed , 48 B., 38 (1923). 

S. 115. - Statement prior to suit that property valued more than Rs. 100 had been 
sold doe* not estop person making it where there is no registered deed. Maung Po Tin v. 
Maung Tet Tu, 2 R., 459 (1924). 

S. 115. —Person without right obtained mutation of name as an under-proprietor 
and paid rent to talugdar describing her as pukhtadar, the former not enquiring into her 
title. Heidi though estopped prom claiming rent actually paid, the former was not estopped 
from denying that the latter had any under-proprietory right. Miira Sen Singh, v. Janki 
Kanwar , 46 A., 728 (1924). 

Dispute settled without legally binding document parties act upon it mutually and 
nothing remains to be done on either side. Courts in India applying Equity will hold 
parties and their i epresentataves estopped from challenging the settlement. Kunti v. Gajraj 
Tewan , 46 A., 847 (1924). 
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1744. Nelson (W.)—The Law of Evidence. Third Edition. 

London , 1744. 

1756. Gilbert—T he Law of Evidence, by Lord Chief Baron Gilbeit. 

London , 1756. 

[2nd Ed.(?) ; 3rd Ed., 1769: 4th Ed., 1777; 5th Ed., 
by James Sedgwick. This is the first of the recognised text-hooks on the ^bjeot, 
Mr. Best (Ev., p. 70) says, that it is to Lord Chief Baron Gilbert, that wt are principally 
indebted for reducing our law of evidence into a system. Ed.] 

1761. Theory of Evidence. 

[This anonymous work is in substance Part VI of the anonymous first edition (1767) 
of what afterwards appeared as Boiler’s Nisi Prius ; it is found also m all subsequent 
editions. Thayer’s Cases on Evidence, p. 1028.] 

London , 1761. 

1601. Peake— A Compendium of the Law of Evidence, by Thomas Peake. 

London , 1801* 



Ill 


BIBLIOGRAPHY. 



<SL 


1802. McNally —The Rule of Evidence on Pleas of the Crown illustr. 
from Printed and Manuscript Trials and Cases, by Leonard McNally, 2 vols. 

London and Dublin , 1802. 

1810. Swift —A Digest of the Law of Evidence in Civil and Criminal Cases, 
by Zephaniah Swift, one of the Judges of the Supreme Court of the State of Con¬ 
necticut. rT /• j 

Hartford , 1810. 


1812. McKinnon— The Philosophy of Evidence, by Daniel M’Kinnon. 

London , 1812. 

1814. Phillips and Ames —A treatise on the Law of Evidence, by the 
Right Hon. S. March Phillips and Ames, and (subsequently) Thomas James 

London, 1814. 

[2nd Ed., 1815; 3rd Ed., 1817; 4th Ed., 1820; 5tli Ed., 1822; 6th Ed., 1824; 7th 
Ed., 1829 ; 8th Ed., 1838 ; 9th Ed., 1843 ; 10th Ed., 1852 (latest). Ed.] 

1820. Glassford —An Essay on the Principles of Evidence and their 
application to subject of judicial enquiry, by James Glassford. 

Edinburgh , 1820. 

1824. Starkie —A practical treatise on the Law of Evidence, by Thomas 
Starkie, 3 vols. 

London , 1824. 


[2nd Ed., 1833 (2 vols.) ; 3rd Ed., 1842 (3 vols.) ; 4th Ed., 1853 (latest), by George 
Morley Dowdeswell and John George Malcolm. There is an American Edition (10th, 1876) 
taken from the fourth English Edition with references to American Cases by George Shars- 
wood. Philadelphia , 1876, Ed.] 

1825. Bentham— A treatise on Judicial Evidence extracted from the 
Manuscripts of Jeremy Bentham, Esq., by M. Dumont, Member of the Represen¬ 
tative and Sovereign Council of Geneva. Translated into English. 

London , 1 825. 


[A translation of Dumont’s “ Traite des Preuves Judiciares,” published in 1823 ; v. post, 
1827. Ed.] 

1825. Espinasse —A practical treatise on the settling of evidence for trial 
at Nisi Prius and on the preparing and arranging the necessary proofs, by Isaac 
Espinasse. 

London , 1825. 

[This is a 2nd Ed. : quaere date of first. Ed.] 

1825. Uniacke —Evidence forming a title of the Code of legal proceedings 
according to the plan proposed by Crofton Uniacke, Esq., by S. B. Harrison. 

London , 1825. 

[An early attempt at codification. Ed.] 

1827. Bentham— Rationale of Judicial Evidence specially applied to 
English Practice from the Manuscripts of Jeremy Bentham, Esq., Bencher of 
Lincoln’s Inn, in five volumes. Ed. John S. Mill. 

London, 1827. 

[The paporn from which this worl: was extracted were written by Bentham at various 
times from the year 1802 to 1812. They comprise a very minute exposition of hU VietfB 
on all the branches of the subject of Judicial evidence, intermixed with criticisms on the 
Law of Evidence an it wan established in England and with inc idental remarks on the state 
of that branch of law in most of the continental systems of jurisprudence. Bentham’s 
speculations on Judicial Evidence had already been published in a more condensed form 
by M. Dumont of Genova in the “ Traite doe Preuves Judiciaries,” published in 1823, an 
English translation of which appeared in 1825. Sec anic, and the Preface of J. S, Mill. As 


MINlSr^ 



BIBLIOGRAPHY. 


XC111 


lessor Wigmore says, in less than three gcneiations nearly every reform which Bentham 
advocated for the Law of Evidence has come to pass. Law' of Evidence, vol. iv, § 2251. 
Ed.] 

1827. Mathews, (J. H.)—A treatise on the doctrine of presumption and 
presumptive Evidence as affecting the title to real and personal property. 

London, 1827. 

1827. Roscoe— Roscoo’s Digest of the Law of Evidence on the trial of 
Actions at Nisi Privs. 

London , 1827. 


[Quoere title of first edition ; 2nd Ed., 1831 ; 3rd Ed., 1834; 4th Ed., 1836; 5th Ed., 
1830; 6th Ed., 1844 ; 7th Ed., 1849; 8th Ed., 1851; 9th Ed.. 1858 ; 10th Ed., 1861 ; 
11th Ed., 1866; 12th Ed., 1870; 13th Ed., 1875; 14th Ed.. 1879; 15th Ed., 1884; 16th 
Ed., 1891 ; 17th Edn. 1900 ; 2 vols., 18th Ed. 1907 : by Maurice Powell. Ed.] 

1830 . Grade—A practical treatise on the General Principles and Elemen¬ 
tary Rules of the Law of Evidence, by Richard Grade. 

London , 1830 . 


1831. Wigram —An Examination of the Rules of Law respecting the 
admission of extrinsic evidence in aid of the interpretation of wills, by the Right 
Hon. Sir James Wigram. 

London, 1831. 


[2nd Ed., 1835 ; 3rd Ed., 1840 ; 4th Ed., 1858 (latest), by W. Knox digram. Ed.] 
1834. Tait— A treatise on the Law of Evidence m Scotland by George 

Tait. 

Edinburgh , 1834. 


[This is the 3rd Edition by Adam Urquhart. Ed.] 

1835. Roscoe —Roscoe’s Digest of the Law of Evidence in Criminal cases. 

London, 1835. 


[Qvoare title of first edition; 2nd Ed., 1840; 3rd Ed., 1846 ; 4th Ed., 1857 ; oth Ed., 
1861; 6th Ed., 1862; 7th Ed. 1868; 8th Ed., 1874; 9th Ed.. 1878 ; 10th Ed.. 1884; 
11th Ed., 1890 ; 12th Ed. by A. P. Percival Keep, 1898, 1 vol. Ed ; 13th Edn., (1908) by 
Herman Cohen.] 


1836. Gresley— A treatise 
by Richard Newcombe Gresley. 


on the Luw of Evidence in theCourts of Equity 

London, 1836. 


[A work dealing with the system of evidence prevalent in the Court of Chancery, 2nd 
Ed., 1847 (latest), by Christopher Alderson Calvert. Ed.] 

1838. Wills—A n Essay on the Principles of Circumstantial Evidence,'' 
by William Wills, 

London, 183$. 

[Qucere date of 2ndt Ed. ; 3rd Ed.. 1860; 4th Ed., 1862; 6th Ed., edited by Alfred 
Wills. Ed.] 

1842. Greenleaf —A treatise on the Law of Evidence, by Simon Groon- 
leaf, ll.d. > 


Philadd'phia, 1842. 

[1st Eel, in. one vol. ; 2nd Ed., 1844—1846 ; 3rd Ed., 2 vols., 1846; quart as to subsc 
ouent edit ions until 1896, the date of the last edition in 3 vols.., revised with additions by 
William Draper Lewis,who states in his pivfaee that in upwards of 20,000 oaRC'j on 
the Courts have teferred to some section of Mr. Green leafs work to support their decisions. 


xciv 


BIBLIOGRAPHY, 


I 


§L 

hallenge 


1842. Joy—-A treatise on the Admissibility of Confessions and Challenge 
of Jurors in Criminal cases in England and Ireland, by Henry H. Joy. 

Dublin , 1842. 

1843. Lowndes, (J. J.)—A few brief remarks on Lord Denman’s Bill 
for improving the Law of Evidence. 


London , 1843. 

1844. Best —A treatise on presumption of Law and Fact with the theory 
and rules of presumptive or Circumstantial proof in Criminal cases, by W. N. 
Best. 


• London , 1844. 

[The 1844 Ed. is the only edition of this work. Ed.] 

1844. Tozer, (J.)—On the measure of the force of testimony in cases of 
legal evidence. 


London , 1844. 

1848. Taylor— A treatise on the Law of Evidence as administered in 
England and Ireland with illustrations from American and other foreign Laws, 
by His Honour Judge Pitt Taylor. 


London , 1848. 


[Qucere title of first edition; 2nd Ed., 1855 ; 3rd Ed., 1858; 4th Ed., 1864; 5th Ed., 
1868; 6th EcL, 1872; 7th Ed., 1878; 8th Ed., 1885; 9th Ed., 1895; 10th Ed., 1906; 
by W. E. Hume Williams, k.c., 11th Ed., 1920.] 


1849. Best— The Principles of the Law of Evidence with elementary 
rules for conducting the examination and cross-examination of witnesses, by 
W. M. Best. 


London , 1849. 

[2nd Ed., 1855; 3rd Ed., 1860 ; 4th Ed., 1866; 5th Ed., 1870; 6th Ed., 1875; 7th 
Ed., 1883 ; 8th Ed., 1893 by J. M. Lely, with Notes to American and Canadian Cases, by 
Charles F. Chamberlayne of the Boston Bar. 9th Ed., 1902; 10th Ed., 1906; 11th Ed., 
1911.] 


•The Law of Accessories in felony and the 

1850. 


1850. Maunsell (W. T.) 
evidence of accomplices. 

1850. Phillimore —The History and Principles of the Law of Evidence 
as illustrating our social progress, by John George Phillimore. 


London , 1850. 

1855. Hickson — A treatise on the Law of Evidence in Scotland by 
William Gillespie Dickson. 2 vols. 

Edinburgh, 1855. 

[2nd Ed., 1864 ; 3rd, (?) 1887, by P. J. Hamilton Grierson. Ed.] 

1856. Powell —PowelTs Principles and Practice of the Law of Evidence. 

London , 1856. 

_ 00 [Q^re title of first edition; 2nd Ed., 1859 ; 3rd Ed., 1868; 4th Ed., 1875; 5th Ed. 
1885 ; 6th Ed., 1892 ; 7th Ed. by John Cutler and Charles F. Cagney ; 9th Edn.(?) The law 
v i] re duced to the form of general rules with a running commentary thereto attached. 


1853. Stephen (Sir J. F. J.)—The practice of interrogating persons 
accused of Crime. 


London , 1858. 


MiNisr^ 


BIBLIOGRAPHY. 


xev 



Ram—A treatise on Facts as subjects of Enquiry by a Jury, by 
Ram. 


London , 1861. 


[There is an American Edition (the 4th, New York, 1890), by J. Townshend and C. F. 
Beach, with an Appendix, containing D. P. Brown’s Golden Rules for the examination of a 
witness ; Coxe’s advice for conducting the examination for witness and opening a case to the 
jury ; Whewell on Theory and Fact; Hoffman’s fifty resolutions in regard to professional 
department; cases of mistaken identity and erroneous conviction. Ed.] 

1861. Worsley (F.) —Expediency of passing an act to permit defendants 
in criminal Courts and their wives or husbands to testify on oath. 

London. , 1861. 


1863. Blundell—(B) Testimony on Oath in Criminal Cases. 1863. 
1863. Stephen (Sir J. F. J.)—On trial by jury and the evidence of Experts. 

London , 1863. 


1865. Baddely —Privilege of confessions, religions, by Baddely. 

1865. Waddilove (A.)—On the amendment of the Law of Evidence, 
in-order to admit the testimony of parties in all Civil Suits and of defendants in 
Criminal Trials. 

London , 1865. 

1868. Burrill —A treatise on the Nature, Principles and the Rules of 
Circumstantial Evidence, especially that of the presumptive kind in criminal 
cases, by A. M. Burrill 

New York , 1868. 

1868. Norton (J. B.)—Notes on evidence extracted from the works of 
Best, etc. 1868. 

1870. Kerr (W. W.)—-The Law of Discovery, 

London , 1870. 

1871. Hopwood (E. H) — On the law relating to Confessions in Criminal 
Cases. 

London t 1871. 

1871. Maurice (F. D.)—Ought any person to be excluded from giving 
evidence on the ground of religious unbelief. 

London , 1871. 

1872. Bigelow — A treatise on the Law of Estoppel and its application in 
Practice, by Melville M. Bigelow. 

Boston , 1872. 

IQu&re date of 2nd and 3rd Ed. ; 4th Eel, 1886 ; 6th Ed., 1890 (latest). Ed.] 

1876. Stephen— A Digest of the Law of Evidence, by Sir James Fitzjames 
Stephen. 

London , 1876. 


{Reprinted *with slight alterations, September, 1876; December, 1876; with, many 
alterations, 1877 ; 2nd Ed., 1881 ; 3rd Ed., 1887 ; 4th Ed., 1893 (latest). Thero is also 
an American Edition (Boston, 1886), from the fourth English Edition, with Notes from 
American case, including those of J. W. May. Ed.] 

1877. Wharton—A Commentary on the Law of Evidence in Civil Issues, 
by Frauds Wharton, ll.d. 


Philadelphia, 1877. 

[2ud td -> 1879 ; 3rd Ed., 1888 (latest). Ed.] 

1879. Nasmith (D.)—The institutes of English adjective law (procedure 
in kourt) embracing an outline of the Law of Evidence. 


London , 1879. 


MINlSr^ 



XCV1 


BIBLIOGRAPHY. 


§L 


1879. Phillips —Famous cases of Circumstantial Evidence, by S. M. 
Phillips. 

Jersey , 1879. 

[This is the 4th American Edition of the English work by the author of Phillips on 
Evidence. Ed.] 

1880. Best —An Exposition of the Practice relative to the Right to Begin 
and Reply, by W. M. Best. 

Burlington , N. J., 1880. 


[This is an American Edition of the English work. Quaere date. Ed.] 

1880. Wharton —A treatise on the Law of Evidence in Criminal Issue, by 
Francis Wharton, ll.d. 8th Ed. 

Philadelphia , 1880. 

[8th Ed. 1880 ; 9th Ed., 1884; 10th Ed., 1912. Previous to 1880, the date of the 8th 
Ed., this book was one of the volumes of the same author’s Treatise on Criminal Law, the 
editions of which are as follows : 1st Ed., 1846 ; 2nd Ed., 1852 ; 3rd Ed., 1855 : 4th Ed., 
1857 ; 5th Ed., 1861 ; 6th Ed., 1868; 7th Ed., 1874. In the same manner Dr. Wharton’s 
Treatise on Criminal Pleading and Practice, 9th Ed. (1889), was, previous to 1880, the date 
of the 8th Ed., one of the volumes of his abovementioned.Treatise on Criminal Law. Ed.] 

1882. Kirkpatrick (J.)—Digest of the Scottish Law of Evidence. 1882. 

1883. Reynolds —The Theory of the Law of Evidence as established in the 
United States and of the Conduct of the Examination of Witnesses, by W. 
Reynolds. 

Chicago , 1883. 

[2nd Ed., 1890 ; 3rd Ed., 1897. Ed.] 

1883. Rogers —The Law of Expert Testimony, by H. W. Rogers, ll.d. 

St. Louis , Mo. } 1883. 


[2nd Ed., 1891, re-written and enlarged. Ed.] 

1884. Everest and Strode —The Law of Estoppel, by L. F. Everest and 
E. Strode. 


London, 1884. 

1885. Gray —A treatise on Communication by Telegraph, by Morris Gray. 

Boston , 1885. 

[A fourth of this book deals with the subject from the point of view of the Law of 
Evidence. Ed.] 

1886. Lawson —The Law of Presumptive Evidence including presump¬ 
tions, both of law and of fact, and the burden of proof both in Civil and Criminal 
cases, by John D. Lawson. 

San Francisco , 1886. 


[The law of presumptive evidence is here reduced to definite rules. Ed.] 

1886. Lawson— The Law of Expert and Opinion Evidence reduced to 
rules, by John D. Lawson. 

San Francisco, 1886. 

1886 . Wood —Practice Evidence for ready use in the trial of causes, by 
H. G. Wood. 

New York , 1886. 

1887. Rapalje —A treatise on the Law of Witnesses, by Stewart Rapalje. 

New York, 1887. 

1887. Sic hel —The Practice relating to Witnesses in all matters and 
proceedings. Civil and Criminal, at, after and before the trial, or hearing, both 
in the superior and inferior Courts, by Walter S. Siehel. 


London , 1887. 


MINlSr^ 



BIBLIOGRAPHY. 


XCV11 


^ 17. Warner— Law of Evidence under the Code of Civil Procedure of 
itate of New York, by Henry E. Warner. 

Albany , 1887. 

1888. Cababe —An Essay on the Principles of Estoppel, by M. Cababe. 

London, 1888. 



1889. Hageman —Privileged Communications as a branch of Legal 
Evidence, by John Frelinghuysen Hageman. 

New Jersey, 1889. 


1889. James —The Ohio Law of Opinion Evidence, expert and non-expert, 
by Francis B. James. 

Cincinnati, 1889. 


1891. Abbott —A brief on the modes of proving the facts most frequently 
m issue or collaterally in question on the trial of Civil or Criminal cases, by 
Austin Abbott of the New York Bar. 

New York, 1891. 

(3rd Ed., 1912.] 

[By the same author “ A brief for the trial of civil issues before a jury ” and “ A brief 
tor the trial of criminal cases.’* See also 1895. Ed.] 

1892. Harris —A treatise on the Law of Identification, by G. E. Harris. 

Albany , 1892. 


[Identity of persons and things—animate and inanimate—living and dead—Mistaken 
identity corpus deliciti —opinion evidence. The author omits the subjects of poisoning 
and' drowning. Ed.] 

1892. Phipson— The Law of Evidence, by Sidney L. Phipson. 

London, 1892. 


[2nd Ed.,1898 ; 3rd Ed., 1902 ; 4th Ed., 1907 ; 5th Ed., 1911 ; 6th Ed., 1921.] 

1392. Bice The General Principles of the Law of Evidence with their 
application to the trial of civil actions and criminal cases, 3 vols., by Frank S. 
Bice. 

Rochester , N. F., 1892. 


[The first two volumes deal with civil actions and the third with criminal cases. Ed.] 
1892. Thayer —Select Cases on Evidence at the Common Law with notes, 
J. B. Thayer, ll.d., Professor of Law at Harvard University. 

Cambridge , 1892, 


The only writer who has added much to our knowledge of the principles of evidenco 
Bentham : ” Sir Wiilli&m Markby in Preface to his Indian Evidence Act.] 


. ““a uruucu mucQ to our Knowieuge i 

s cc Beutham : ” Sir YViilliain Markby in Preface to his Indian ^»»s* v **— —j 

1893. Browne— A treatise on the Admissibility of Parol Evidence in 
respect to written instruments, by Irving Browne. 

Neiv York , 1893. 


1894. Hagan —A treatise on Disputed Handwriting and the determination 
th ? emi * ne from forged signatures. The character and composition of inks and 
i? ^ eterm B ia fr° n by chemical tests. The effect of age on documents, by 
• E. Hagan, Expert in Handwriting. 

New York , 1894. 


^gtSee^also Le Faux—Maquillage, Decalquage Graphotypie par Gustave Hassc, Paris 


Wills—T he Theory and Practice of the Law of Evidence bv 
Wiliam Wills. 9 7 


W, LE 


London , 1891. 
9 


THBLTOORAPTTY, 


CCV111 


,Sl 


1895. Abbott — Select cases in the Law of Evidence as applied during 
^examination of witnesses, by Austin Abbott, ll.d. 

New York, 1895. 


1895. Williams and Macklin —The taking of Evidence on Commission, 
by W. E. Hume Williams and A. Romer Macklin. 

London , 1895. 

1896. Jones —The Law of Evidence in Civil Cases, by Burr. W. Jones, 

3 vols. 

San Francisco , 1896. 

1896. Thayer —A Preliminary Treatise on Evidence at the Common 
Law, Part I, Development of Trial by Jury, by J. B. Thayer, ll.d. 

Boston , 1896. ' 

1896. Will — A treatise on the Law of Circumstantial Evidence, by 
Arthur P. Will. 

Philadelphia, 1896- 

1897. Browne— Short Studies in Evidence, By I. Browne. 

V. S., 1897. 

1897. Gillett, (J. H,)—Indirect and Collateral Evidence, 

V. S., 1897. 

1898. Allen, (\\. B.) — The Criminal Evidence Act, with a short history 
of the Act by Sir H. B. Poland, 1898. 

1898. Bradner—R ules of Evidence as prescribed by the Common Law 
for the trial of actions and proceedings, by George W. Bradner. 

Chicago , 1898. 

1898. Butterworth—T he Criminal Evidence Act. By A. R. Butter- 
worth. 

London, 1898. 

1898. Jelf—T he Law of Evidence in Criminal cases under the Act of 
1898, by Ernest Arthur Jelf. 

London, 1898. 

1898. Morgan, (C. B.)—Criminal Evidence Act, 1898. 

1898. Stephen, (Sir H.)—Prisoners on Oath, present and future. 

London , 1898. 

1898. Thayer—A Preliminary Treatise on Evidence at. the Common Law, 
by James Bradley Thayer, ll.d. 

London, 1898. 

[This is the full work of which the volumes published in 1896 contained the first four 
Chapters, Ed.] 

London , 1898. 

1899. Straker—C ompendium of Evidence, by D. Augustus Straker. 

Detroit , 1899. 

1900. Ewart, (J. S.)—Exposition of the Principles of Estoppel by 

misrepresentation. 1900. 

1902, Canada The Criminal Code of Canada and the Canadian Evidence 
Act. Montreal, 1902 and Toronto, 1910. 


BIBLIOGRAPHY. 


XC1X 



Ewbank, (L. B.) — Indiana Trial Evidence. 


Indianapolis , 1902. 

1902. Tremecar, (W. J.)—Criminal Code and Law of Criminal Evidence 
in Canada. 

Toronto , 1902. 

1903-10. Camp, (E. W.) and Crow, (J. F.)—Encyclopaedia of Evidence, 
14 volumes. 


U. S., 1903-10. 


1903. Wellman, (F. L.)— The art of cross-examination. 


N. F., 1903. 

1904. Bodington — Outline of the French Law of Evidence, By 0. E. 
Bodington. 

1904. 

1904. Elliott, (B. K. andW. F.) — Treatise on the Law of Evidence. 

4 vols. 

Indianapolis , 1904-5. 

1904. Wigmore, (J. H.)—Treatise on the Law of Evidence 1904-15. 

5 vols. 

1904. Wigmore —Treatise on Evidence. An Encyclopaedia of Statutes 
and cases until March 1904. Canadian Edition in 4 voW-, by J. H. Wigmore, 
5 vols. 1905. 

1905. Gulson (J. R.)-—Philosophy of Proof in its relation to the English 

Law of Judicial Evidence. 1905. 

1905. Knowles (V. D.)—Evidence in Brief. 1905. 

[2nd Ed., 1910.] 

1906. Chadman (C. E.)—Criminal Procedure and Evidence 

1906. 

1906. Hughes (T. W. )—Illustrated Treatise on the Law of Evidence. 

U. S., 1906. 

1906. Kennedy (R. L.)—Trial Evidence. 

U. S. t 1906. 

1906. Wilshere (A. N. M.)—Outlines of evidence and procedure in an 

action in the King's Bench Division. 1906. 

[2nd Ed., 1913.] 

1907. Cockle — Leading Cases on the Law of Evidence. By E, Cockle. 

1907. 


[2nd Ed., 1911 ; 3rd Ed., 1915.] 

1907. H ammon (L. L.) — On Evidence. 

V. S. 9 1907. 


1907. McKelvey (J. J.) —Handbook of the Law of Evidence, 2nd 
Editio ** U. &, 1907. 

1907. Reynolds (A. E.)— Brief Summary of the Law of Evidence. 

1907. 




BIBLIOGRAPHY. 



1908. Kingsford (R. E.)—Evidence and Practice at Trials in 
Cases. Toronto, 1908. 

[Another Ed., in 1911.] 

1908. Phipson (S. L.)—Manual of the Law of Evidence, 1908. 


C. 


[2nd Ed., 1914 ; 3rd Ed., 1921.] 

1910. Underhill (H. C.) —Treatise on the Law of criminal evidence. 

Indianapolis , 1910 

1911. Chamberlayne —Treatise on the Modern Law of Evidence. By 
F. Chamberlayne. 

J n. r., i9ii. 


1911. De Colyar (H. A.)—Notes on the Presumption of Death. 

London, 1911. 

1911. Maude (W. C.)—Justice’s Handbook of the Law of Evidence. 1911- 

1912. Hibbert (W. N.) — Law of Evidence. 1912. 

[2nd Ed., 1915 ; 3rd Ed., 1920 ; 4th‘Ed., 1922.] 

1912. Reynolds (W.)—Trial Evidence : The Rules of Evidence and the 
Conduct of Examination of Witnesses. 

£7. S., 1912. 


1912. 

1913. 
1913. 
1913. 

1913. 
Edition. 

1914. 

1914. 

1914. 

1915. 
Carolina. 

1915. 

1915. 

1915. 
at law. 


Richardson (W. P.)—Outlines of Evidence. 

* £7. S., 1912. 

Throckmorten (A. H.)—Illustrative Cases on Evidence. 

£7. S., 1913. 

Turner (F. G.)—New Jersey Law of Evidence. 

£7. S 1913. 

Wigmore (J. H.)—Principles of judicial proof. 

£7. S„ 1913. 

Wigmore (J. H.)—Select Cases on the Law of Evidence, Second 

£7. 8 ., 1913. 

Carlson (M.)—Handwriting Testimony and kindred subjects- 

California, 1914. 

Henry (J. M.)—Pensylvannia Trial Evidence. 

U. S., 1914. 

MacNeal (J. A.) —Law of Evidence in Civil and Criminal Cases. 

£7. 8 , 1914. 

Lockhart (W. S.)—Handbook of the Law of Evidence for North 

£7. S., 1915. 

Perkins (W. D.)— Evidence by Survivor. 

£7. S., 1915- 

Teegartiien (J. B. C.)—Law of Hearsay Evidence. 191a* 

Wigmore (J. H.)— Pocket code of the rides of evidence in trials. 

V. 8 1915. 


BIBLIOGRAPHY. 



Cl 


,, Wrottesley (F. J.)—Examination of witnesses in Court, including 

examination-in-chief, cross-examination and re-examination. 1915* 


191G. Carter (J. P.)—Law of Evidence. 

U. £., 1916. 

1916. Willis (J. W.)—A digest of the rules and practice as to interroga¬ 
tories for the examination of witnesses in Courts of Equity and Common Law 
with precedents. 

London , *1916. 


1917. Holt, (L. V.) Outlines of the Rules of Evidence. 


1917. 


1917. Hughes (T. W.)—Pocket Digest of Evidence. 

U . S. 9 1917. 


1917 . Watson (C. S.)—Inquiry into the basis and development of the 
principal rules of evidence in English Law. 1. 17. 

1918. Abbott —Trial Evidence By A. Abbott. 3rd Edition. 3 \ols. 

V. &, 1918. 

1919. Archer —The Law of Evidence. By G. L. Archer. 

L . o., 1919. 

1919. Chamberlayne —Handbook on Evidence. L> C. F. Giamber- 
layne. U ' 1919 

1921. Hughes (T. W.)—Cases on the Law of Evidence. ^ ^ 

1921. Medina (H. R.)—Summary of the Law of Pleading, Practice and 
Evidence in the State of New York. 4th Edition. 

P. £., 1921. 


Works on the Law of Evidence in India. 

1858. Norton— The Law of Evidence applicable to the Courts of the Late 
East India Company explained in a course of lectures delivered by the Hon ble 
John Bruce Norton, Barrister-at-Law, Advocate-General of Madras. 

] Madras , 185S. 


[2nd Ed., 1859; 3rd, quote date; 4th Ed., 1865; 5th Ed., queers date; 6th Ed 
1868 ; 7th Ed., 1869. This look, contains the substance of the lectures the author delivered 
as Professor of Law in the Madras Presidency College.] 


1862. Goodeve —The Law of Evidence as administered in Eng and and 
applied to India, by Joseph Goodeve, Barrister-at-law, Acting Master of the 
Supreme Court of Calcutta, and Lecturer on Law and Equity in the I residency 
College. 

Calcutta , 1862- 


[In the preface the author sajs :— tv Some progress had been made in the work before 
ho had become aware of the existence of, and more before he had seen, the able treatise of 
Mr. Norton—* The Law of Evidence applicable to the Courts of 11 to East India Company,*— 
a treatise, however, which in effect addresses itself still more generally to the Law of Evidence, 
&nd, of course, to English a& well as Indian -Law, and which is justly entitled to a higher and 
more ambitious designation. Regard being had, however, to the somewhat differing scope 
and character of the two works, and the wideness of the field open to both, it was felt that 
there was still abundant room for each ; and the author persevered in his original design 

. it is trusted that the -practical character to which at the s&me time it aspires will 

uot make it useless to those of more<advanced position.'** The author subsequently, and in 
1872 after the passing of the Evidence Act, published a Supplement to this book. Ed.} 



misr^ 



BIBLIOGRAPHY. 


<SL 


1862. Kindersely —A Manual of the Law of Evidence of the Madras 
Province, by J. R. Kindersely. Madias Civil Service and of Lincoln’s Inn. 

[This is the date of the 2nd Edition : 3rd Ed., 1865. Ed.] 

1867. Field —The Law of Evidence in British India, by C. D. Field. 

Calcutta , 1867. 

[2nd Ed., 1873 ; 3rd Ed., 1878 ; 4th Ed., 1884 ; 5th Ed., 1894; Gth Edn., 1907. The 
preface of the first edition is cLated 1st May 1S67. The first edition dealt in Part I with 
the general outlines of the Law of Evidence. Iri Part II, the Old Evidence Act (II of 1855) 
was reprinted and notes were appended to its sections. The sections of two other Acts 
touching the subject of evidence was also reprinted with annotations, viz., bs. 98, 145—150, 
202—205, 366 ; 145, 154 of Act XXV of 1861 : (Or. Pr. Code); ss. 4, 20 of Act XIV of 1859 
■(Limitation). In the preface the author, as his apology for coming before the public on 
ground already occupied by the able works of Mr. Norton and Mr. Goodeve, says :—“ These 
works have long since taken their appropriate places in the Indian Law Library beyond the 
reach of competition or criticism. The present publication seeks to fill a place, which 
the author ventures to think, is as yet unoccupied. It is intended to be a small practical 
treatise solely for Mofussil use and for the Mofussil Courts.” The author in his preface to 
the 2nd Edition published pfter the appearance of this Act (April 1873), which preface is 
reprinted in the last edition, says that “ it is rather a new book than a new edition, the 
contents having increased three-fold and the matte.- of the first edition (so far as it was then 
relevant) having been recast in a new shape.” Ed.] 

1869. Le Fanu (Hy.) — Manual of Question and answer upon the Indian 
Penal Code, the Law of Evidence, etc. 

Madras, 1869* 


1872. Cunningham —The Indian Evidence Act (I of 1872), together with 
an Introduction and Explanatory Notes, Rulings of the Courts and Index, 
by Sir Henry Stewart Cunningham, k.c.t.e. 

Madras , 1872. 

[4th Ed., 1878 ; 9th Ed., 1894; 10th Ed., 1899 ; 11th Ed., 1908.] 

1872. Goodeve —The Indian Evidence Act (1 of 1872) being a Supplement 
to “ The Law of Evidence as administered in England and applied to India/’ 
by Joseph Goodeve. 

Calcutta , 1872. 

[See ante 1868 for author’s principal treatise. Ed.] 

/1872. Stephen —An Introduction to the Evidence Act. The Principles 
of Judicial Evidence, by James Fitzjames Stephen, Q.c. 

London. 1872. 

[Several times reprinted ; last reprint, Calcutta, 1904. Ed.] 

1873. Norton —The Law of Evidence applicable to India adapted to the 
Indian Evidence Act (I of 1872), by John Bruce Norton, late Advocate-General 
of Madras. 

Madras , 1873. 

[8th Ed., 1873 ; 9th Ed., 1877. Edited by W. M. Scharlieb. The 8th and 9th 
Editions are amuirontly so styled in oontinu ition of the editions of the author’s previous 
work first published in 1858 ] 

J 1875. Whitworth—- The Theory of Relevancy for the purpose of Judicial 
Evidence, by George Clifford Whitworth, Bombay Civil Service. 

Bombay , 1875. 

[2nd Ed . 1881. Ed.] 


1882. Lewis —The Indian Evidence Act with speeches delivered by the 
Law Member, with reference to the Indian Evidence Bill, etc., by C. G. Lewis. 

Calcutta. 1882. 

/ 







BIBLIOGRAPHY. 


Clll 


^^@90. Griffith —The Indian Evidence Acts (I and XVIII of 1872) 
»an Introduction on the Principles of Judicial Evidence and Commentaries, 
by William Griffith, Barrister-at-Law. 

London , 1890. 

1893. Broughton— Estoppel by Matter of Record in Civil suits in India, 

by L. Broughton. _ _ 

J & London , 1893. 

1893. Caspersz —The Law of Estoppel in British India (Tagore Law 

Calcutta , 1893. 


Lectures, 1893), by Arthur Caspersz. 


[A second edition was published in 1896 under the title Estoppel b\ representa¬ 
tion and lies Judicata 3rd Ed., 1909 ; 4th IJd., 1915. Ed.J 

1894. Chand— A treatise' on the Law of Res Judicata, by Hukm Chand, 

London , 1894. 

[Printed at Bombay, Ed.] 

1894. Mitra and Sirkar—T he Case-noted Evidence Act, by Bijay 
Keshab Mitra and Ashutosh Sirkar, b.l. 

Calcutta , 1894. 

1894. Rada (P. K.)—Analysis of Best’s Principles of the Law of Evidence. 
y 1894. SARKAB-The Indian Evidence Act with ^ot^, illustrative cases 

■and other explanatory remarks and comments, etc., v ■ a arar > 

m.a., b.l. _ , 

Calcutta, 1894* 

[2nd Ed., 1894. Quart date of 1st Edition. Ed.] 

Calcutta , 1894. 

1*896. Mitra—T he Law of Evidence in British India with Notes, etc., 

by A. C. Mitra. ^ , 

Calcutta , 1895. 

1895. Morison (H. N.)—Advocacy and Examination of Witnesses. 

Calcutta , 1895- 

[2nd Ed., 1905.] 

1896. Banerji—T he Indian Evidence Act (No. I of 1872 as amended by 
Act XVIII of 1872), together with an Introduction and Explanatory Notes, 
Rulings of the Courts and Index, by Tarapada Banerji, b.l. ^ ^ ^ ^ 

^ 1897. Markby—T he Indian Evidence Act with notes, by Sir ^William 
Markby k.c.i.e., late a Judge of the High Court of Judicature a Ca cutta, 
Reader in Indian Law in the University of Oxford. 

London , 1897. 


1898. Vijayaranga Pillai —Guide to the Indian Evidence Act 1872 as 
amended 1898. 

1903. Chaudhuri (Prasanna Narayana) —Confession and Evidence of 

Accomplice. „ , 

Calcutta, 1903. 

1906. Arnold —Psychology applied to Legal Evidence. 

Calcutta , 1906. 

[2nd Ed., 1913.] 


BIBLIOGRAPHY. 

5 | 

7 1907. Monnier (E. R.)— The Law of Confessions. 

Calcutta , 1907 

1908. ^anaki Natha Pala—I ndian Evidence Act of 1872. 1908. 

1908. Thikamlal Ranchodlal Desai—L aw of Evidence, English and 
Indian. 

Bombay , 1908- 

1912. Guide to the principles of the Law of Evidence and the Indian 
Evidence Act. 

Madras , 1912. 

1913. Cranenburgh (D. E.)—Criminal Evidence: being the Indian 
Evidence Act. 

Calcutta , 1913. 

1913. Tarapada Bandyopadhyaya —I ndian Evidence Act as amended 
to 1899. * 

Calcutta , 1913. 

1914. Kinney (A. P.)—Students’ Guide to the Law of Evidence in India. 

Calcutta , 1914. 

1914. Narasimhachari—L aw relating to burden of proof in British 
India. 

Madras , 1914. 

1915. Eggar (A.)—A pocket book of Common Sense extracted from 
the case law relating to Evidence in British India. 

Rangoon , 1915. 

1915. Mahima Chandra Sarkar—T he Students’ Indian Evidence Act, 
1872. 

Calcutta , 1915. 

1915. Pranasankara Tripurasankara—T he Law of Evidence simpli¬ 
fied. 

Surat , 1915. 

1916. Eggar (A.) Evidence. 

Madras , 1916. 

1916. Kamalananda—G uide to the Indian Evidence Act, 1872. 

Gorakhpur, 1916. 

918. Donogh (W. R,)—Principles of Circumstantial Evidence applicable 
to British India. 

Calcutta , 1918. 

[2nd Ed., 1922.] 

1918. Harendra Nath Maitra—C ase noted Indian Evidence Act, 1872. 

Sibpur , 1918. 

1919. Ratanlala Ranchhoddara and Dhirajlala Kesavlala 
Thakura—T he Indian Evidence Act. 



Bombay , 1919. 


miST/ty 


BIBLIOGRAPHY. 


CV 



(B) CLASSIFICATION BY NAMES OF AUTHORS. 


NOTE.—•For the works of the authors , seo the entry given in the previous list against 
the date mentioned in this. 


(AUTHORS OF WORKS ON THE ENGLISH, SCOTCH AND AMERICAN LAWS 

OF EVIDENCE.) 


Abbott, 1891, 1895. 

Allen, 1898. 

Anonymous, 1735, 1701. 

Archer, 1919. 

Bontham, 1825, 1827. 

Best, 1844, 1S49, 1880, 1911. 
Bigelow, 1872. 

Boclington, 1904. 

Bradner, 1898. 

Browne, 1S93, 1897. 

Bur rill, 1868. 

Butterworth, 1898. 

Cababd, 1888. 

Camp, 1903. 

Canadian Act, 1902. 

Carter, 1916. 

Chadman, 1906. 

Chamberlayne, 1911, 1919. 

Cockle, 1907, 1915. 

Davis, 1857. 

Dickson, 1855. 

Elliott, 1904. 

Espinassc, 1825. 

Garde, 1830. 

Gilbert, 1756. 

Gillett, 1897. 

Glassford, 1820. 

Gray, 1S85. 

Greenleaf, 1842. 

Gresley, 1836. 

Hagan, 1894. 

H age man, 1889. 

Hammon, 1907. 

Harris, 1892. 

Harrison, 1825. 

Hibbert, 1912. 

Holt, 1917. 

Hughes, 1006. 

Hughes, 1917, 1921. 

Indemaur & Thwaites. 

James, 1889. 

Jelf, 1898. 

Jones, 1896. 

Joy, 1842. 

Kingsford, 1908. 

Kirkpatrick, 1882. 

Wood, 


Lawson, 1886. 

Lockhart, 1915. 

Lowndes, 1843. 

Macklin, 1895. 

Mac Nally, 1802. 

Mac Neal, 1914. 

Maude, 1911. 

Maurice, 1921. 

Me Kelvey, 1907. 
McKinnon, 1S12. 

Morgan, 1898. 

Nasmith, 1879. 

Nelson, 1744. 

Norton, 1868. 
peakc, 1801. 

Philiimore, 1850. 

Phillips, 1843, 1852, 1908. 
Phipson, 1892. 

Powell, 1858, 1910. 

Pam, 1861. 

Rapalje, 1887. 

Reynolds, 1907. 

Rice, 1892. 

Richardson, 1912. 

Rogers, 1833. 

Roscoe, 1827, 1835, 1908. 
Starkic, 1824. 

Stephen, 1876, 1922. 
Straker, 1899. 

Swift, 1810. 

Tait, 1834. 

Taylor, 1848, 1906, 1920. 
Thayer, 1892, 1390, 1898. 
Throckmorton, 1913. 
Tromecar, 1902. 

Turner, 1913. 

Underhill, 1912. 

Wadelove, 1865. 

Warner, 1887. 

Watson, 1917. 

Wharton, 187 1 , 1880. 
Wigmore. 1905, 1913, 1915. 
Will, 1896. 

Williams, 1895. 

Wills 1838, 1894, 1907. 
Wilshere, 1900. 

1886. 


(AUTHORS OF WORKS ON THE LAW OF EVIDENCE IN INDIA.) 


Baricrji, 1896. 
Broughton, 1893. 
Caspcrsz. 1893. 
Cranenburgh, 1913. 
Cunningham, 1872. 
Desai, 1908. 

Eggar, 1915, 1916. 
Field, 1867. 
Goodove, 1862. 1872. 
Griffiths. 1890. 

Guide to, 9121. 
Hukm Chand, 1894, 


Kamalananda, 1916. 
Kindersley, 3862. 
Kinney, i914. 

Le Fauu, 1869. 

Lewis, 1828. 

Maitra, 1918. 

Markby, 1897. 

Mitra (A. 0.), 1895. 
Mitra and Sircar, 189*1. 
Norton, 1858, 1877. 

Pal a, 1908. 

Pillai, 1898, 


bibliography. 


Pranaaankara, 1916. 
Raha, 1894. 
Ratanlala, 1919. 
Sarkar, 1915. 


Sircar, 1894. 
Stephen, 1872. 
Tarapada, 1913. 
Whitworth, 1875. 


(C) CLASSIFICATION BY SUBJECTS TREATED OF. 


NOTE.—For the works of the authors , see the entry given in the Chronological 
List against the date mentioned in this. 


ACCESSORIES AND ACCOMPLICES. 


Blundell, 1863. 


Chaudliuri, 1903. 

Maunsell, 1850. 


ADVOCACY. 


Morison, 1895. 


BURDEN OF PROOF (See Act I of 1892, ss. 101—111). 
Best, 1880. Lawson, 1886. 

Gulson, 1905. Narasimhaehari, 1914. 

Wigmore, 1913. 


CIRCUMSTANTIAL EVIDENCE. 

Burrill, 1868. Phillips, 1879. 

Donogh, 1918. Will, 1896. 

Wills, 1838. 


COMMENTARIES ON TILE INDIAN EVIDENCE ACT L4ct 1 of 1872) 


Banerji, 1896. 
Broughton, 1893. 
Caspersz, 1893. 
Cunningham. 1872. 
Field, 1873, 1894. 
Goode ve, 1872. 
Griffiths, 1890. 


Lewis, 1882. 

Mark by, 1897. 

Mitra (A. C.), 1895. 

Mitra (B. K.), and Sirkar, 1894. 
Norton, 1873. 

Sarkar, 1894. 

Stephen, 1872. 

Whitworth, 1875. 


COMMUNICATION BY TELEGRAPH. 

Gray, 1885. 

CONFESSIONS AND CHALLENGE OF JURORS (See Act I of 1872, ss. 24—30). 

Biddeley (Religions), 1865. Hopwood. 1871. 

Chaudhuri, 1903. Joy, 1842. 

Monnier, 1907. 

Notes.— See also works on Criminal Evidence. 


CROSS-EXAMINATION. 

Wellman, 1903. Wrottesley, 1915. 

ESTOPPEL (See Art J of 1872, ss. 115—117). 

Bigelow, 1872. Caspersz, 1893. 

Broughton, 1893. Everest and Strode, 1884. 

Cabab£, 1888. Ewart, 1900. 

Hu km Chnnd, 1894. 

EVIDENCE IN COURTS OF EQUITY. 

Orosloy, 1836. 


EVIDENCE IN CRIMINAL CASES. 
Alien, 1898. Rice, 1892. 

Burrill, 1868. Roscoe, 1835. 

Oranonburgh, 1013. Tromecar, 1902. 

Jelf, 1808. . Underhill, 1910. 

MacNaJly. 1802. Wharton, 1880. 




BIBLIOGRAPHY. 

EVIDENCE ON COMMISSION. 

Hume, Williams & Macklin, 1895. 

EVIDENCE UNDER THE NEW YORK CODE. 

Warner, 1887. 

EXPERT AND OPINION EVIDENCE (See Act I of 1872, ss. 45—51). 

Harris, 1892. Lawson, 18SG, 

James, 1889. Rogers, 1883. 

Stephen, 1863. 

EXTRINSIC EVIDENCE AS AFFECTING DOCUMENTS. 

(See Act I of 1872, ss. 91—100.) 

Browne, 1893. Wigram, 1831. 

FRENCH LAW OF EVIDENCE. 

Bodington, 1904. 

GENERAL WORKS ON THE LAW OF EVIDENCE. 


Anonymous, 1735, 1761. 
Bradner, 1898. 

Bentham, 1825, 1827. 
Best, 1849. 

Dickson, 1855. 

Garde, 1830. 

Gilbert, 1756. 

Glassford, 1820. 
Greenleaf, 1842. 
Harrison, 1825. 

Jones, 1896. 

Knowles, 1905. 
M’Kinnon, 1812. 

Peake, 1801. 

Phillips, 1814. 


Phipson, 1892. 

Powell, 1856. 

Rain, 1861. 

Reynolds, 1883. 

Rice, 1892. 

Starkie, 1824. 

Stephen, 1876, 1919. 
Straker, 1899. 

Swift, 1S10. 

Tait, 1834. 

Tavlor, 1848. 

Thayer. 1892, 1896, 1898. 
Wharton, 1877, 1880. 
Wigmore, 1904. 

Wills, 1804. 


Wood, 1886. 

HANDWRITING. 

Carlson, 1914. Hagan. 1894. 

HEARSAY EVIDENCE. 

Tregarthen, 1915. 

HISTORY OF THE LAW OF EVIDENCE. 
Phillimore, 1850. Poland, 1898. 

* IDENTIFICATION. 

Harris, 1892. Ram, 1861 

INTERROGATING. 

Stephen, 1858. Siehel, 1883. 

Willis, 1916. 

NISI PRIUS EVIDENCE. 

Espinasse, 1825. 


Abbott, 1891, 1895. 
Arch bold. 1844. 


Peake, 1801. 


Roscoe, 1827. 


PRESUMPTIONS (See Act I of 1872, ss. 79 90, 101 -141). 
Best, 1844. DeCottyar, 1911. 

Burrili, 1868. Lawson, 1886. 

Mathews, 1827. 

PRISONERS ON OATH. 

Stephen, 1898. Woreky, 1861. 

PRIVILEGED COMMUNICATIONS (See Act 1 of 1872, ss. 121—182) 
Hageman, 1889. 


evii 


BIBLIOGRAPHY. 


V1U 



PSYCHOLOGY APPLIED TO EVIDENCE. 
Arnold, 1906. 

RELEVANCY (See Act 1 of 1872, as. 5—10). 
Whitworth, 1875. 

RIGHT TO BEGIN AND REPLY. 

Beat, 1880. 

RULES OF EVIDENCE. 


Watson, 1917. 


Holt-, 1917. 


TESTIMONY. 


Tozer, 1844. 
Worsley, 1861. 


Blundell, 1863. 
Carlson, 1914. 


INDIAN LAW OF EVIDENCE PRIOR TO ACT I OF 1872. 


TEXT-BOOKS ON 


Kindersley, 1862. 
Norton, 1858. 


Field, 1867. 
Goode ve, 1862. 


TRIAL EVIDENCE. 


Henry, 1914. 
Kennedy, 1906. 


Abbott, 1918. 
Ewbank, 1902. 


Rej 7 nolds, 1912. 


WITNESSES (See Act 1 of 1872, as. 118—106). 


Best, 1849. _ 
Morison, 1895. 
Rain, 1861. 
Rapalje, 1887. 


Reynolds, 1883. 
Siohel, 1887. 
Willis, 1916. 
Wrottesley, 1910 





THE 




LAW OF EVIDENCE 

APPLICABLE TO 

BRITISH INDIA. 

GENERAL INTRODUCTION. 


'I 






Preliminary. 

% Th e substantive 1«.\y t hi p dftfine sJ thc rights , du ti es and liabilities, Evidence a 

\ tlu^^scertainiiHMit of which i s the purpose jojLeVfiXy-judicial ^proceeding. The jmteottve* 
"inal branch of tha la . i con ed in the Indian lenal Code, as also in 
various special and local laws dealing with the subject. The substantive Civil 
law of India has not as vet been codified. Generally speaking, it is to be found 
in various Acts of the Indian Legislature, in the English Statutes extending to 
India and in the personal law of the Hindus aud Mussalmans. In cases for 
which no special provision exists, the Courts are enjoined to act according to 
justice, equity and good conscience. Adjective law d efines the pleading, pro- ^ 
cedure an d proof by which the substantive Jaw is applied in practice. It is the 
machinery by wEicii thaFlaw is set and kept in motion. The rules relating to 
pleading and procedure are contained in the Civil and Criminal Irocedure Codes. 

Eroof, the remai ning branch of adjective law t logically defined, is the sufficient ~ 
reas on for assenting to a proposition as true.(l) Practically considered, it is 
the establishment of facts in issue (ascertained in each particular case by the 
pleadings and settlement of issues) by proper legal means to the satisfaction of 
the Court.(2) This is done by the production of evidence, the law relating to 
which is to all legal practice what logic is to all reasoning, ^whatever subject it 
may be concerned about. Accurately speaking, ffr? frTT” “ 

\dence ” are disti nguished in this. • that proof is tlie effect ox result of evidence, 
<wDre^eyhIehc.a is.The medium of proof.(3) The facts out of which the rights 
an5 liabilities arise must.be determined correctly. Facts which come in question 
in Courts of Justice are enquired into and determined in precisely the same way 
as doubtful or disputed facts are enquired into and determined by men in general, 
except so far as positive law has interposed with rules to secure impartiality and 
accuracy of decision or to exclude collateral mischief likely to result from the 
investigation.(4) Some portions of the law of Evidence, such as those which 
deal with the relevancy of facts, are intimately connected with the whole theory 


(1) Wharton, Ev., § 1, id Cr. Ev., § 2. 

(2) Best, Ev., § 10. 

(3) Ib. 

(4) Ib,, § 2 : Whether all these rules 
W, LE 


are effective for the purpose for which they 
were enacted or are necessary is, of 
course, another question. 


I 






















muisr/fy 


INTRODUCTION. 



<8L 


Meaning ot 
term “Evi 
dence.” 


ol human knowledge and with logic as applied to human conduct.!]) Other 
rules are of a technical character designed to secure the objects mentioned or 
are based on principles of general policy. 


1 h e am]ji “ - ^v i d enceJLLLa^ rlofini - 

tl °? 1 s ‘ , ^ nt .|? am used it in its broadest sense when he defined it as “ any matter 
o tact tJie effect, tendency, or design of which is to produce in the mind a per- 
suasmn affirmative or disaffirmative of the existence of some other matter of 
tact. (-) It is, however, clear, that the term as used in municipal law must 
have a very much more limited meaning. It is manifest that every fact, some 
\havmg, it ma\ be, but the very slightest bearing on the issue, cannot be adduced 
(Courts are so organized that there must be some limit to the facts which may 
be given m evidence, as there must be an end of litigation.(3) The great bulk. 
therefore, of the English law of Evidence consists,.oTnegative^rulas^declaring 
t^^the ^expression runs, 11 is not evidenc e.”(41 In its legal ar.d most 
general acceptation, ’ evidence ’ has been defined to include all the means, 


-l , x ' -: ;—~ muuuc au tue means, 

exclusive of mere argument, by which any alleged matter of fact, the truth of 
which is submitted to investigation, is established or disproved to the satis¬ 
faction^ of the Court.(5) According to the concise definition of the California 
l Code Judicial Evidence is the means, sanctioned by law, of ascertaining in 
\ a judicial proceeding the truth respecting a question of fact ”(6) 

. Ju dicial . gyple a ce I P th us a species of the.genus “ evidence.” and is for the 
mos PArt noth ing mP J^t liaipn atAral g gjdfince, restrained or modified by rules 
of positive law. (7) A law of evidence properly constructed would be nothing 
ess than an application of the practical experience acquired in Courts of Law 
enquiring into the truth as to controverted questions of 
tact. (8) liie law of evidence (which is contained mainly in Act I of 1872) (9) 
determines how the parties are to convince the Court of the existence of that 
state of facts which, according to the provisions of the substantive law, would 
establish the existence of the right or liability which they allege to exist.(lO) 
I Jus law, in so far as it is concerned with what is receivable or not, is founded, 
in the words of Rolfe, B. (11) : “on a compound consideration of what, 
abstractedly considered is calculated to throw light on the subject in dispute, 
and of what is practicable. Perhaps, if we lived to the age of a thousand years, 
instead of sixty or seventy, it might throw light on any subject that‘came 
into dispute, if all matters which could by possibility affect it were severally 
gone into; and enquiries carried on from month to month as to the truth of 


(1) Steph. Introd., 1, 2. The same 
learned author (Dig. xi) stated that Chief 
Haron Gilbert’s work on the Law of Evi¬ 
dence (1756), the first of the recognised 
English text-books on the subject, is 
founded on Locke’s Essay, much as his 
own work is founded on Mill's Logic. 

(2) Bcnth., Jud. Ev., 17. 

(3) Bur. Jones, Ev., § 1. 

(4) Steph. Introd. : these rules are 
closely connected with the institution of 
trial by jury : sec Thayer’s Cases on 
Evidence, 4 ; and Thayer’s Preliminary 
I reatise on Evidence at the Common Law : 
f art 1, Development of Trial by Jury, and 
pcr Lord Mansfield in the Berklcv Peerage 
Case, 4 Camp., 414. 

(5) 1 Grtenleai, Ev., { 1 ; Best, Ev., 

, **’. p - 19 ’ Introd., 7 ; as to the 

uennmon of the word as used in the Act , 


see Notes to s. 3, post. See also Steph. 
Dig., Art. 1 : Taylor, Ev., § 1, and the 
definition given by Prof. Thayer in his Cases 
on Evidence, p. 2. 

(6) Cal. Code. s. 1823. See observations 
on the definitions given in the California 
Code (which are said to express and typify 
the judicial entiment of the American 
Judiciary) in Rice’s General Principles of 
the Law of Evidence, p. 9. 

(7) Best, Ev., §§ 34, 79. 

(8) Speech in Council of the Hon. 
Mr. Stephen. Gazette of India, 18th April, 
1871, p. 42 f Extra-Supplement). 

(9) Other Acts also contain provisions 
relating to evidence ; as to this see s. 2, 
post. 

(10) Steph. Introd., 10. 

11 » In the Attorney-General v. Hitch¬ 
cock, 7 Exch., 91, 105. 
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ing connected with it. I do not say how that would be ; but such a 
is found to be impossible at present. ”(1) 

Rules respecting judicial evidence may be generally divided into thos e 
relating to Jl&Lquid proba ndu^ or thing tQ he proved, and those relating to t he 
rundus jjrobamii, or mode of praying.(2) \i has been said that there 5 but one 
general rule of evidence, t he best t hat iho nature of t]ie cagfl will admiti. ffl 
This rule does not require the production of the greatest possible quantity of 
evidence, but is framed to prevent the introduction of any evidence which 
raises the supposition that there is better evidence behind, in the possession, or 
under the control, of the party, by which he might prove the same fact. The 
two chief applications of this principle are as follows : (a) With regard to the 
quid yroband um . the law requires as a condition to the admissibility of .evidence 
(either direct or circumstantial) an open and t^g^fe^ CQWge^»»--batweerL- the 
principab^ancl evidentiary facts. (1) If the belief in the principal fact which is 
to be ascertained is to Be, aTter all, an inference from other facts, those facts 
must, at all events, be closely connected with the principal fact in some of 
certain specific modes. (5) This connection must be reasonable and proximate, 
not conjectural and remote. This, which is t^pory of relevancy, is dealt 
with in the first Part of the Evidence Act.(6) The first question therefore which 
the law of evidence should decide is : what facts are relevant and inaj be proved, 
{b) With r egard to the Hi ndus the Tpy rejects derivative -vjdpTygp " 

such as the so-called u hears ay evidence ”(7), and exacts original evid ence, pre¬ 
scribing that no evidence shall be received which shows, on its face, that it only 
derives its force from some other which is withheld.(S) In. other .words, the 
best evi dence must be g iven. If a fact is proved by oral evidence, it must be 
direct; that is to say, things seen must be deposed to by some one who says he 
saw them with his own eyes : thiugs heard by some one who says he heard them 
with his own ears (9); and original documents must be produced or accounted 
for before any other evidence can be given of their contents.(10) In addition to 
the above-mentioned rules, English text-writers treat as a portion of the law of 
evidence the rule that the evidence must correspond with the allegations, but 
it will be sufficient if the substance of the issues be proved, f he rights of parties 
litigating must be determined secundum allegata et probata (according to what 
is averred and proved). This rule has not been incorporated in the Act, as it 
is one, strictly speaking, rather of the law of procedure proper than of 
evidence.(11) 
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What the 
law of Evi¬ 
dence deter¬ 
mines. 
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(1) Sec also R. v. Parbhudas, 11 Bom. 
H. C. R, 91 (1874), per West. J. : “ One. 
of the objects of a law of evidence is toj 
restrict the investigations made by Courts 1 
within the bounds prescribed by general j 
convenience.” As to the utility of the* 
rules, see Best, Ev., §§ 35, ct scq. ; Field, 
Ev., 13. ct scq. ; sanctions, Best, Ev., 

§§ 16, ct scq. ; securities for insuring 
veracity and completeness of evidence, 
1b., §§ 54. ct scq. ; 100. 

(2) Best, Ev., § 111, Mr. Stephen said j 
in his above-mentioned speech of the 18th 
April, 1871 :—“The main feature of the J 
Rill consists in the distinction drawn by it j 
between the relevancy of facts and ihc mode * 
of proving relevant facts” 

(3) Per Lord Hardzvicke, Ch., in 
Omychuttd v. Barker, 1 Atk., 21, 49. Sec 
Ramalakshmi v. Sivanatha, 14 M. I. A., 570. 
588 (187.2); Baboo Bodhnarain v. Baboo 
Otmao, 13 M. I. A., 519, 527 (1870); s. c., 

15 W. R., 1 } P. C.; Baboo Cunya Pershad 


v. Baboo Indcrjit, 23 W. R., .>90, P. C. 
(1875) * Mohcona Chundcr v. Poorno 
Chunder, 11 W. R., 165, 167 (1869); 

Dinomoyi Debt v. Luchmtput, 7 I. A., 8 . 
As to the meaning of the rule, see Norton, 
Ev., 69 ; Best, Ev., pp. 70-73, 87, 88 , 
91 - 9 ? 96 215, 216, 89. 431, 434. 416, 
275 .' 489 , 251, 252 ; Steph. Introd., 3, 7. 

( 4 ) Best, Ev., 90, 38. 

(5) Gazette of India, 18th April, 1871, 
supra. 

( 6 ) v. post, Introduction to Ch. II. 

( 7 ) See Steph. Introd., 4, 6 ; Best, Ev., 
§§ 495, 112. 

( 8 ) Best. Ev., § 9 ; Doe d. Welsh v. 
Lang field, 16 M. & W., 497 ; Doc d. Gilbert 
v. Ross, 7 M. & W., 102, 106 ; Mocdonnell 
v. Evans, 11 C. B., 930, 942. 

(9) v. ss. 59, 60, post. 

( 10 ) v. ss. 59, 61, 64, post. 

OH See cases cited in Field, Kv., 
357-369. 
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) The law of evidence thus determines (a) The relevancy of facts(l), or 
what sort of facts may be proved in order to establish the existence of the ri^ht, 
duty, or liability defined by substantive law. (6) The proof of facts(2), that is 
what sort of proof is to be given of those facts, (c) The production of proof of 
relevant facts(3), that is, who is to give it and how it is to be given ; and the 
effect of improper admission or rejection of evidence^) [see post). 

The sufficiency _of_ evidence must be~d istinmiislied from its competency 

I By competent evidence is meant that which the very haTurr DF tll g^ lung' tobe 
proved requires as the fit and appropriate proof in the particular case, such as 
the production of a writing where its contents are the subject of enquiry. By 
j satisfactory, or, as it is also called, sufficie nt, evidence is intended that amouqt 
of_ PJi^.L-W Mch ordinarily satisfies.an un preju diced mind bevond 
doufet. The circumstances which will amount to this degree of proof can never 
be previously defined ; the only legal test of which they are susceptible is their 
sufficiency to satisfy the mind of an ordinary man, and so to convince him that 
he would venture to act upon that conviction in matters of the highest concern 
and importance to his own interests. (5) The effect of evidence, considered 
from the point of view of the weight which should be attached to it, cannot be 
regulated by precise rules as the admissibility of evidence may be. (6) For these 
reasons considerations upon the sufficiency of evidence have no place in the Act. 

Of Evidence l T i gJ-gXl dence cannot be- x egnlaterl as th* g rl n -noci. 

QiUtff. ot evidence may be(7) : it depends on rules of common-sense(8), and the 
t ' vel ght of the aggregate of many such pieces of evidence taken together is very 
much greater than the sum of the weight of each such piece of evidence taken 
separately.(9) The Draft Bill contained the following section, which, though 
it was not thought necessary to retain it in the Act, must still be borne in mind : 

“ when any f act is hereinafter declarecLto be releva nt, it is not intp.nd^ f-.n 
in dicate m any way the iv \ uiy, whichlEeTourt shall attach to it, this 
i being a matter solely for the discretion of the Court.” So also the Law 
Commissioners, in the second paragraph of their Draft Bill, said: “ Whenever/ 
any evidence is said to be admissible, it is not meant that it is to be regarded/ , 
as conclusive, but only that the weight, if any, which the deciding authorit}] 
may consider due, shall be allowed to it.” In this connection a few dicta of 
general application may be here cited. When one witness deposes to a certain 
fact having occurred, and another witness, stating that he was present at the 
. same time, denies that any such fact took place, greater weight, other things 
being equal, is to be attached to the witness alleging the affirmative.(10) “ Upon 


Sufficiency 


/ 


(1) Evidence Act, Part I ; v. post, s. 3, 
and Introduction to Chapter II. 

(2) Evidence Act, Part II ; v. post and 
Introduction to Part II. 

(3) Evidence Act, Part III ; sec Intro¬ 
duction to this Part, post. 

(4) Steph. Introd., II. 

(5) Greenleaf, Ev., § 2. 

(6) See Farquharson v. Dwarkanath, 
8 B. L. R., 504, 508 (1871); Lord Advocate 
v. Lord Blantyre, L. R., 4 App. Cas., 792 ; 
R. v. Madhub Giri, 21 W. R., Cr., 13, 19 
OS/4;; Townsend v. Strongroom , 6 Ves., 
333, 334 ; O’Rorke v. Bolmgbroke, L. R., 
2 H. L., 837 : Best, Ev., § 81. 

(7) Farquharson v. Dzvarhanath, 8 

E L. R., 504, 508 (1871) ; Best, Ev., § 81. 

(8) Lord Ad vocate v. l,or<b B lanty re, 
/ i Jy Pit .4 App. Cas.. 792. per Lord Blackburn : 

* For weighing evidence and drawing 
inferences from it, there can be no canon. 


Each case presents its own peculiarities, 
! and common-sense and shrewdness must be 
brought to bear upon the facts elicited in 
every case—which a Judge of fact in this 
country, discharging the functions of a jury 
in England, has to weigh and decide upon : " 
R. v. Madhub Giri, 21 W. R., Cr., 13, 19 
(1874). “This inconvenience," says Lord 
Eldon in Townsend v. Strongroom (6 Ves., 
333, 334), “belongs to the administration 
of justice, that the minds of different men 
will differ upon the result of the evidence, 
which may lead to different decisions upon 
the same case." See also remarks of Lord 
Blackburn in O’Rorke v. Bolingbroke, L. R., 
I H. L., 837. 

(9) Lord Advocate v. Lord Blantyre, 

r» tpra, 792. * 

(10) Dcby Per sad v. Dowlu Singh, 
3 M. I. A., 347, 357 (1844) ; s. c., 6 W. R. 
(P. C.), 55 ; Wills, Circ. Ev., 290. 
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affirma tive is better than ne gative., -evicleage. A person 
deposing to a fact which he states he saw, must either speak truly, or must 
have invented his story, or it must be sheer delusion. Not so with respect to 
negative evidence ; a fact may have taken place in the very sight of a person 
who may not have observed it : and if he did observe may have forgotten it.”(l) 

As a general rule, witnesses should be weighed, not numbered. (2) More weig ht V( ^ 

ehoukHoe attached to the evidence given of men's acts than of their Jh.-- 

words which are so easily mistaken or misrepresented^) A Judge, however, 
cannot properly weigh evidence who starts with an assumption of the general 
bad character of the prisoners.(4) 

The Act in many of its sections leaves matters dealt with thereby to the Judicial 
discretion of the Court.(5) “ Discretion, when applied to a Court of law, 'discretion, 
means discretion guided by law. It must be governed by rule and not by 
humour. It must not be arbitrary, vague, and fanciful, but legal and 
regular.’ 1 2 3 4 5 6 7 8 * 10 (6) “ In using a judicial discretion, the Courts have to bear in mind'”"] 

not only the Statutes, but also the great rules and maxims of the law, such, 
for example, as those of logic or evidence, or public policy. The right discretion i 
is not scire quid sit justum, but scire per legem , as Coke insisted. (7) 

The English system of Judicial evidence is comparatively of very modern The English 
date. (8) Its progress is marked by the discarding of those restrictions of scholas- 
tic jurisprudence which firstly compelled much that was material to be excluded 
from the issue and then when the issue was thus arbitrarily narrowed shut out 
much evidence that was relevant and attached to the evidence received certain 
arbitrary valuations which the Courts were required to apply. (9) The progress 
has, as in all cases of legal reform, been a slow one.(10) But it has been said 
in England, where the traditional theories still possess some strength, that 
artificial rules upon matters of evidence are better avoided as much as 
possible(ll), and that the law now is that, with a few exceptions on the ground 
of public policy, all which can throw light on the disputed transaction is ad¬ 
missible. (12) The Evidence Act may be regarded as being itself an application 
of these principles. “ Und er the Eviden ce Act admissibility is the rule andJ 
exc lusion the e xception, and circumstances which under Q^hfijLS^sIci > might 
r Perate to ^xck3e: are, under the Act, to be taken into consideration only id 
j udging of the value to Be allo wed to evidence when admitted^dlo) Accord- 
JEgly* "where a Judge is in doubt as to the admissibility of a particular piece 




(1) The passage in quotation-marks is 
Per Sir H. Jenner, in Chambers v. The 
Queen's Proctor, 2 Curt., 415, 434 ; see 
also Williams v. Hall, 1 Curt.. 606. 

(2) See notes to s. 134, post. 

(3) Mccr Usdoollah v. Beeby I woman, 
1 M. I. A., 42, 43 (1836). 

(4) R. v. Kalu Mai , 7 W. R., Cr., 103 
(1867), see further, notes to s. 165, post. 

(5) See ss. 32, 33, 39, 58. 60, 66, 73, 
86-88, 90. 114, 118. 135, 136. 142, 148. 
350, 151, 154-156, 159, 162, 164-166. 

(6) Per Lord Mansfield in Wilke's 
case, 4 Burrough’s Rep., 2539, cited in 
Harbans Sahai v. Bliairo Pershad, 5 C., 
259. 265 (1879). 

(7) R. v. Chagati Dayaram, 14 B., 331, 
344, 352, per Jardine, J. (1890) ; Best, 
Hv„ § 86. 

(8) Best, Ev., §§ 109, 110. See 

hillirtiore’s History and Principles of the 

Law of Evidence (1850), pp. 122, ct seq . 
Wharton, Ev., § 5. 

(10) See remarks of Lord Coleridge, 


C. T.. in Blake v. Albion Life Assurance 
Co., 4 C. P. H., 109 (1878): “In any 
but" an English Court and to the mind of 
any but an English lawyer the controversy 
whether this evidence is or is not evidence 
which a Court of Justice should receive 
would seem I think supremely ridiculous 
because every one would say that the 
evidence was most cogent and material to 
the plaintiff’s claim.” 

(11) Per Wills, J.. in Hcnncssy v. 
Wright, L. R., 21 Q. B. D., 518 (1888). 

(12) Per Lord Coleridge, C. J., in Blake 
v. Albion Life Assurance Co,, L. R., 4 
C. l\ D„ 109 (1878), adding “ Not, of 
course, matters of mere prejudice not 
anything open to real, moral or sensible 
objection, l>ut all things which fairly throw 
light on the case.” 

(13) R. v. Mona Puna, 16 B., 661, 668 
(1892); per Jardine, J., citing Romesh 
Chunder Mitter and Field, JJ. ; and see 
cases cited, post. 
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History of 
the law of 
evidence in 
this country 


I of evidence, he should declare in favour of admissibility rather than of 
\non-admissibility.(l) The principle of exclusion enacted by the fifth section oft 
this Act should not be so applied as to shut out matters which may be essential ] 
for the ascertainment of truth.(2) The Privy Council in Ameeroonism Khatoon 
v. Abedoonissa Khatoon{2>) said : “ Objections made with the view of excluding 
evidence are not received with much favour at this Board.” But it must not 
be assumed either that all technical rules are unnecessary, or that all the rules 
of -evidence are technical. It may be safely asserted that the enforcement 
of most of such technical rules as are contained in this Act is necessary, and 
that many other rules possess no element of technicality whatever. Thus as 
the Judicial Committee have also observed : “ I t is a car dinal rule of evid ence , 

\ Tint, one of technicality but of substance, which it is dangerous to dep art front T 
\ that where writte n d ocuments exist, they s hall be produced as being the best 
'evidence of their own contents.”(4) And other instances might be adduced 
than those covered by what is technically known as “ the best evidence ” rule. 
The Act would have been better had it not attempted to define what is 
Evidence and had limited itself to a declaration of what is not admissible. In 
that case all that was probative would go in without discussion unless the 
objector could show that it was forbidden by the provisions of the Act. 

The English rules of evidence were always followed in the Courts established 
by Royal Charter in the Presidency Towns of Calcutta, Madras and Bombay, 
Such of these rules as were contained in the Common and Statute law which 
prevailed in England before 1726, were introduced by the Charter of that year ; 
some others were rules to be found in subsequent Statutes expressly extended 
to India ; while others, again, had no greater authority than that of use and 
custom.(5) In the Courts outside the Presidency Towns no complete rules of 
evidence were ever laid down or introduced by authority.(6) The law on this 
subject rested in a state of great indefiniteness. In the Full Bench decision 
of the Calcutta High Court in the case of the Queen v. Khyroolaft( 7), decided in 
1866, it was held that the English law of evidence was not the law of the 
Mofussil; that at that time the Mahommedan criminal law, including the Mahom- 
medan law of evidence, was no longer the law of the country, and that by the 
abolition of the Mahommedan law, the law of England was not established in 
its place. The Mofussil Courts were thus not required to follow the English 
law, although they were not debarred from following it where they regarded 
it as the most equitable. 

The first Act of the Governor-General in Council which dealt with evidence, 
strictly so-called, was Act X of 1835, which applied to all the Courts in British 
India and dealt with the proof of Acts of the Governor-General in Council.(8) 
This was followed by eleven enactments passed at intervals during the next 
twenty years, which effected various small amendments of the law and applied 


(1) The Collector of Gorakhpur _v. 

Palakdh . : A., 26 (TSI9). 

XT)' K. v. Abdullah, 7 A., 40 (1885); 
see observations of the Hon. Mr. Maine in 
moving the reference of the Evidence Bill 
to Committee. “ Anything like a capricious 
administration of the law of evidence was 
an evil, but it would be an equal, or 
perhaps even a greater evil, that such strict 
rules of evidence should be enforced as 
practically to leave the Court without the 
materials for a decision.’' 

(3) 23 W. R., 208, 209. P. C. (1875). 

(4) Dinomoyi Dchi \\ Rov Muekmiput, 
7 I.A.^ 8, 15 (1879). 

(5) Field, Ev., 15 ; Whitley Stokes, 


Anglo-Indian Codes, Vol. II, 812. Set 
Report of I.aw Commissioners, Appendix. 

(6 ) Regulations made between 1793 and 
1834 contained a few rules : others were 
derived from a vague customary law of 
evidence, partly drawn from the Hedaya 
and the Mahommedan Law Officers ; 
others from English text-books ; Whitley 
Stokes, II, 812, 813 ; and see Act XIX 
of 1853. 

(7) B, L. R., Sup. Vol. App. 11 ; s. c., 
6 W. R., Cr., 21 ; Field, Ev., 16-18 ; 
Whitley Stokes, supra, and see R. v. 
Ramstcami, 6 Bom. H. C. R., Cr., 49 
(1869). 

(8) Whitley Stokes, IT. 813. 
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S^e/Courts in India several of the reforms in the law of evidence made in 
Es^feaid. (1) In 1855 r an -J^ nt ^ga a passed (21-fog-the— further -impro vp.mftnf-. of 
thiUii^QLevidenc^^w.hich-containeLLaiian}L,provisions applicable. to^_aii Courts 
in British I ndia.(3 ) These provisions were repealed and re-enacted with certain * 
modifications and alterations by the present Act. While, therefore, within 
the Presidency Towns the English law of evidence was in force, modified by 
certain Acts of the Indian Legislature, of which Act II of 1855 was the most 
important; the Mofussil Courts, on the other hand, had, down to 1S72, hardly 
any fixed rules of evidence save those contained in Acts XIX of 1853 and II 
of 1855.(4) Before and even for some time after 1372 the lax character of the 
evidence in the Mofussil Courts was the subject of frequent judicial comment.(5) 
To remedy this unsatisfactory(6) state of the law a Draft Bill was drawn up by 
Her Majesty’s Commissioners and introduced by Sir Henry Summer Maine, 
then the Legal Member in Council. This first Draft Bid did not, however, 
meet with approval. A new Bill was therefore prepared by Sir James Fitzjames 
Stephen which was ultimately passed as Act I of 1872 (The Indian Evidence 
Act). This Act is based on the English law of evidence modified to suit India.(7) 

It is in the main in accordance with English law t hough, as will be soon on a re¬ 
ference to the Commentary, it doe 3 in several respect3 materially diverge from 
that law.(8) Together with certain Acts saved by(9), or enacted subsequent 
to it, this Act contains the law on the subject of evidence now in force in British 
India.(lO) 

It has been said that with some few exc 3 ptions the Indian Evidence Act 
was intended to, an I did, in fact, consolidate the English law of ovidence(Il) ; 


(1) lb Act XIX of 1837 (abolished 
incompetency by reason of conviction) ; 
Act V of 1840 (affirmations) ; see also 
Acts XVIII of 1863, s. 9 ; VI of 1872 ; 
X of 1873 ; Acts IX of 1840 ; VII of 1844 
(incompetency by reasons of crime or 
interest) ; XV of 1852 (competency of 
parties and other matters) ; Act XIX of 
1853 extended several of these reforms to 
the Civil Courts of the East India Company 
in the Bengal Presidency. 

( 2 ) Act II of 1855. As to this Act, 
see R. v. Gopal Doss, 3 M., 271, 282. 

(3) The following Acts were subsequent¬ 
ly passed: X of 1855 (Attendance of 
Witnesses) ; VIII 0 f 1859 (Civil Proce¬ 
dure ; contained like the present Code 
provisions as to witnesses) ; XXV of 1861 
(Criminal Procedure ; contained provisions 
as to witnesses, confessions, police-diaries 
examination of accused and Civil-Surgeon: 
reports of Chemical officers, and dying 
declarations ; which have been re-enacted 
in the present Act or in the present Code) ; 
XV of 1869 (evidence of prisoners) ; see 
Whitley Stokes, 817. 

(4) Whitley Stokes, 817: Field, Ev., 
17. 18, 19. See Report of Law Commis¬ 
sioners. 

(5) See observations in Unide Raj aha 

v. Pcmmasamyj 7 M. I. A., 128, 137 
11858) ; s . c., 4 W. R., P. C. 121 ; Hurec - 
* Ur Mojumdar v. Churn Majhcc , 22 W. R., 
^55. 356, 357 (1874) ; Naragunty v. 

l^ngama, 9 M. I. A., 90 (1861); s. c., 1 
W R. ? p. C., 30; Gujju tail v. Fattch Loll 
6 C., 193 (1880). 


Even as late as 1881. Stuart, C. J. f had 
cause to complain : Phul Kuar v. Surjan 
Pandey, 4 A., 249, 250. 

( 6 ) Sec remarks of Privy Council in 
Bunzearee Lfl/ v. Maharajah Hetnarain, 
7 M. I. A., 148, 168 (1858) ; s. c., 4 W. R., 
PC 148 ; Unide Rajaha v. Pemmasamy , 
7 M. i. A., 128, 137 (1858) ; s. c., 4 W. R., 
p C 121 ; Ajoodhya Proshad v. Baboo 
Omrao, 13 M. I. A., 519 (1870); s. c., 15 
W. R./P- C., !• 

( 7 ) Report of Select Committee : "It 
is little more than an attempt to reduce the 
English law of evidence to the form of 
express propositions arranged in their 
natural order, with some modifications 
rendered necessary by the peculiar circum¬ 
stances of India. Stepfa. Introd., 2. The 
differences between the Indian and English 
law will be found hereafter noted in tht 
Commentary to the sections : see also 
Whitley Stokes, p. 827, Vol. II, and 
Wilson’s Comparative Tables of English 
and Indian Law, 1890, p. 14. As however 
pointed out later, fundamental distinctions 
exist in the mode of treatment between 
English and Indian law. 

( 8 ) See last note and Raichoddas 
Krishnadas v. Bapu NarJiar, 10 W , 439, 
442 (1886) : Collector of G or ah h put v. 
Palakdhari Singh, 12 A., 1, 37 tl8S9); 
R. v. Abdullah, 7 A., 400, 401. 

(9) S. 2. post. 

(10) See note to s. 2, post. 

U l i Malt£h C.. 

171, 188 (T880). per Garth, C. .]. 
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^_iat the Act itself is little more than an attempt to reduce the English law of 
evidence to the form of express propositions arranged in their natural order, 
with some modifications rendered necessary by the peculiar circumstances of 
India(l) ; and that it was drawn up chiefly from Taylor on Evidence.(2) It 
is true that, although the Code is, in the main, drawn on the lines of the English 
law of evidence, there is no reason to suppose that it was intended to be a servile 
copy of it(3) ; and indeed, as already stated, it does in certain respects differ 
from English law. Moreover these dicta do not recognise the undoubted original 
character of sections (5-16) dealing witli the relevancy of facts. 

Although as all rules of evidence which were in force at the passing of the 
Act are repealed, the English decisions cannot be regarded as binding authori¬ 
ties, they may still serve as valuable guides ; though of course English authori¬ 
ties upon the meaning of particular words are of little or no assistance when 
those words are very different from the ones to be considered. (4) 

Even where^a matter has been expressly provided for by the Act, recourse 
may be had to English or American decisions if, as is not infrequently the case, 
the particular provision be of doubtful import owing to the obscurity or incom¬ 
pleteness of the language in which it has been enacted. Authority abounds 
for the use of the extraneous sources to which reference has been made in cases 
such as these.(5) As was observed by Edge, C. J., in The Collector of Goralchpur 
v. Palakdhari Singh( 6) : kk No doubt, cases frequently occur in India in which 
considerable assistance is derived from the consideration of the law of England 
and of other countiies. In such cases we have to see how far such law was 
founded on common-sense and on the principles of justice between man and 
man and may safely afford guidance to us here/ 4 5 6 7 

It must not, however, be forgotten that the Indian Evidence Act is a Code 
which not only defines and amends but also consolidates the Law of Evidence, 
repealing all rules other than those saved by the last portion of its second 
section.(7) The method of construction to be adopted in the case of such a Code 


§L 


(1) Smith v. Ludha Ghella 17 B., 
129, 141 (1892); per Bayley, C. J., adopt¬ 
ing the words of Sir James F. Stephen, 
Introd., Ev. Act, 2 . 

(2) Manchcrshaiv Bczonji v. New 

Dhurmsey Spinning & Weaving Company, 
4 B., 576, 581 (1880), per West, J. : see 
remarks of Jackson, J., in R. v. Ashootosh 
Chuckerbutty, supra, 491 ; Taylor on Ev. 
referred to in R. v. Pyari Lall, 4 C. L. R., 
S08, S09 ; Cujju Lai v. Pattch Lall, 6 C., 
179 ; R. v. Rami Reddi, 3 M„ 52 ; R. v. 
Rama Birapa, 3 B., 17 (1878); R. v. 

Pakirapa, 15 B. f 502 (1890); Framji v. 

Mohanstngh, 18 B., 279 (1893), and numer¬ 
ous other cases. Mr. Norton however, at 
p. iv of the Preface to his Edition of the 
Act, says that in his opinion it is a mere 
figure of speech to assert that the 167 
sections of the Act contain all that is 
applicable in India of the two volumes of 
Taylor on Evidence and that a great mass 
of the principles and rules which Mr. Tay¬ 
lor s work contains will have to be written 
back between the lines of the Code. 

(3) Ranchoddas Krishnadas v. Bapu 
Narhar, 10 B., 439, 4<2 (1886), per Sargent, 
C. J .; see 7 he Collector of Gorakhpur v. 
Palakdhari, 12 A., 1 , 37 (1889); R. v. 
Abdullah, 7 A., 400. 401 (1885). 


(4) Re Pyari Lall, 4 C. L. R., 508, 509 ; 
R. v.- Ghulet, 7 A., 44 (1884) ; English cases 
irrelevant when Indian Legislature has not 
followed- English law. 

(5) See R. v. Vajiram, 16 B., 433 

(1892) : Pershad Singh v. Ram Pertab, 22 
C., 8 (1894) and the cases cited, post. 

(6) 12 A., 11, 12 (1889); and ^ also 
remarks of Straight, J., at pp. 19, 20, ib.: 
Framji v. Afohun Sing, 18 B., 280 (1893) 

| reference to American Case-law]: R. v. 

Plain Bux, B. L. R., Sup. Vol„ F. B., 459 
(1866) [English, American and Scotch 
Law] ; 5 W. R., Cr„ 59 ; t Best. Ev. ; 
Gilbert on Ev., Chitty’s Criminal law'l ; 7 
W. R., 338 F. B. [Civil law : Austin, Jur.; 
Goodeve, Ev.] ; 11 W. R., Cr., 21 TRoscoe. 
Ev.] : R. v. Hedger, Mutty Lall and Michael 
(1852), p. 132 (Starkie on Ev.) ; and p. 144 
(Paley); 1 B., 475; 11 B. H. C., 93 
[Russell on Crimes] ; 14 B., 335 
[Phillip’s F.v.] ; 4 B. ; 581 [Gresley on 
Ev.] ; B. L. R., F. B., Sup. Vol., 422 
[Norton on Ev.] ; and other cases too 
numerous to mention. Concerning the 
weight to be given to American decisions, 
see remarks of Cbckburn, L. C. J., in 
Scaramanga v. Stamp, 5 C. P. D., 295, 303, 

(7) The Collector of Gorakhpur v. 
Palakdhari, 12 A., 35 (1889) ; and see post. 




misT/t,, 



introduction. 


1expounded by Lord Herschell(l) in terms which have been adopted by 
^um^Privy Council(2) and cited and applied in other cases in this country.(3) 

A similar rule had been previously laid down in this country with reference 
to the construction of this Act. In the case of the R. v. Ashootosh Ghucker- 
butty( 4) it was said : Instead of assuming the English Law of Evidence, and 
then inquiring what changes the Evidence Act has made in it, the Act should ] 
be regarded as containing the scheme of the law, the principles and the appli- J 
cation of these principles to the cases of most frequent occurrence ; but in respect 
of matters expressly provided for in the Act we must, so to speak, start from the 
Act and not deal with it as a mere modification of the law of evidence prevailing 
in England.” 

Questions, however, may arise as regards matters not expressly provided 
for in the Act. It lias been held that the second section in effect prohibits the 
employment of any kind of evidence not specifically authorised by the Act 
itself(5), and that a person tendering evid ence must show that it is admissible 
t rader some one o rothftr of tfrfi provisions of this Act. (6) It is to be regretted 
that the Act was not so framed as to admit other rules of evidence on points 
not specifically dealt with by it as was in effect done by the Commissioners in 
the second section of their Draft. In that case whenever omissions occur (and 
some do in fact occur) in the Act, recourse might be had to the present or 
previous law on the point existing in England or the previous rules, if any, in 
this country. 



O) In Bank _of England v . Vagliano 

CaV(189lT, 107 (at 
PP. 144, 145). - 

^..Horc ndra Hath v. Kamalbasin i , 
L A., 18, 26 (1896). 

(3) Dagdu v. Panchom Singh, 17 B., 
0 892) ; Damodara Mudaliar v. The 

nZ C J? ry „ of State for India > 18 M., 91 
r , [V >K°” da yy* Chetti v. Narasimhulu 
r 103 (1896) i La/a Suraj v. 

Uc/o!> Chand , 28 C., 517 (1901). This 
subject w ill be found fully discussed in the 
Authors Civil Procedure Code. 

(4) 4 C., 941 (1878) ; per Jackson, J. 


(5) K. v. Abdullah, 7 A., 385, 399 
( 1885); Muhammad Allahdad v. Muhammad 
Ismail, 10 A., 325 (1886); R. v. Pitamber 
Jina, 2 B., 64 (1876) and in next note. 

(6) r f *Jk juyn' Kuar x~ Mahpal Singh, 2 
I. A., 70 (1879) ; Collector of Gorakhpur v. 
Palakdhart Singh, 12 A., 11, 12, 19, 20, 

34, 35, 43 (1889). And see last note : 
Though in R. v. Ashootosh Chuckcrbuty, 

4 C., 491 (1878), it was said that where | ^ 
a case arises for which no positive solu¬ 
tion can he found in the Act itself, re- I 
course may he had to the English rules 
if any on the point. 
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CHAPTER I.* 




General distribution of the subject. 


Technical Almost every branch of law is composed of rules of which some are ground¬ 

ed ? e , nera Ud upon practical convenience and the experience of actual litigation, whilst 
eiemen s or Qthers ftre c x ose iy connected with the constitution of human nature and society. 

Thus the criminal law contains many provisions of no general interest, such as 
those which relate to the various forms in which dishonest persons tamper 
with or imitate coin ; but it also contains provisions, such as those which relate 
to the effect of madness on responsibility, which depend on several of the most 
interesting branches of moral and physical learning. This is perhaps more 
conspicuously true of the law of evidence than of any other branch of the law. 
Many of its provisions, however useful and necessary, are technical; and the 
enactments in which they are contained can claim no other merit than those 
\of completeness and perspicuity. The whole subject of documentary evidence 
is [2Jt of this nature. Other branches of the subject, such as the relevancy of 
facts, are intimately connected with the whole theory of human knowledge 
and with logic, as applied to human conduct. The object of this introduction 
is to illustrate these parts of the subject, by stating the theory on which they 
depend and on which the provisions of the Act proceed. As to more technical 
matters, the Act speaks for itself, and I have nothing to add to its content. 


Relation The Indian Evidence Act is little more than an attempt to reduce the 

a* | E t Vid Fn- e English law of Evidence to the form of express propositions arranged in their 
iish law of natural order, with some modifications rendered necessary by the peculiar 
evidence. circumstances of India. 


English, law 
of evidence. 


Hs want of 
arrange¬ 
ment. 


Difficulties 
oi amend¬ 
ing it. 


Like almost every other part of English law, the English law of evidence 
was formed by degrees. No part of the law. has been left so entirely to the dis¬ 
cretion of successive generations of judges. The Legislature till very recently 
interfered but little with the matter, and since it began to interfere, it has done 
so principally by repealing particular rules, such as that which related to the 
disqualification of witnesses by interest, and that which excluded the testimony 
of the parties ; but it has not attempted to deal with the main principle of the 
subject. 

It is natural that a body of law thus formed by degrees and with reference 
to particular cases, should be destitute of arrangement, and in particular that 
its leading terms should never have [3] been defined by authority ; that general 
rules should have been laid down with reference rather to particular circum¬ 
stances than to general principles, and that it should have been found necessary 
to qualify them by exceptions inconsistent with the principles on which they 
proceed. 

When this confusion had once been introduced into the subject, it was 
hardly capable of being remedied either by Courts of Law, or by writers of 


* This and the following chapters down to p. 78 are Sir James Fitzjames Stephen’s 
introduction to the Evidence Act. 

t This and the following numbers indicate the paging of the original book (Ed. 1893) 
as referred to in this commentary. 
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6oks. The Courts of Law could only decide the cases which came before 
according to the rules in force. The writers of text-books could only collect 
the results of such decisions. The Legislature might, no doubt, have remedied 
the evil, but comprehensive legislation upon abstract questions of law has 
never yet been attempted by Parliament in any one instance, though it has in 
several well-known cases been attended with signal success in India. 


<SL 


That part of the English law of evidence which professes to be founded Funaament r 
upon anything in the nature of a theory on the subject ma} be reduced to the E n g.jj S h j av 
following rules :— of ev *dence 

(1) Evidence must be confined to the matters in issue. 

(2) Hearsay evidence is not to be admitted. 

(3) In all cases the best evidence must be given. 

ft Each of these rules is very loosely expressed. The word 1 evidence,’ which 
is the leading term of each, is undefined and ambiguous. 

It sometimes means the words uttered and things exhibited by witnesse 
1 before a court of justice. 

[4] At other times, it means the facts proved t0 fT.^ °I 

things, and regarded as the groundwork of inferences ^ c s not 

so proved. 

Again, it is sometimes used as meaning to assert that a particular fact is 
relevant to the matter under inquiry. 


The word ‘issue ’ is ambiguous. In many cases 1 ; ‘, r 
to the strict rules of English special pleading, the mu. * L ’ 1 ls 

to define, with great accuracy, the precise matter which * 1 


one 


party to a suit, and denied by the other. 

In other cases it is used as embracing generally the whole su >jea un el 
inquiry. 

Sometimes it means j 
a nprsnn ! . 
say 


Again, the word ‘ hearsay 5 is used in various senses, 
whatever a person is heard to say ; sometimes ir> means 


whatever a person 

declares on information given by some one else ; sometimes it is treated as being i 
nearly synonymous with ‘ irrelevant,’ 

If the rule that evidence must be confined to the matters in issue were con- Ambiguity 
structed strictly, it would run thus : 4 No witness shall evei to any fact, ru^e as to 

except those facts which by the form of the pleadings are affix ned on the one evidenced 
side and denied on the other.’ So understood, the rule w«mid obviously put a issue, 
stop to the whole administration of justice, as it would exclude evidence of 
decisive facts. 

A sues B on a promissory-note. B denies that he made the note. 

A has a letter from B in which he admits that he made the note, and pro¬ 
mises to pay it. This admission could [5] not be proved if the rue re erred to 
were constructed strictly, because the issue is, whether B mat e e no e, and 
not whether he admitted having made it. 

This absurd result is avoided by using the won! evidence as meaning 
not testimony but any fact from which any other fact may be inferred. Thu* 
interpreted, the rule that evidence must be confined to matters in issue will 
. run thus : 4 No facts may be proved to exist, except facte in issue or facts 
from which the existence of the facts in issue can be inferred ; but if the rule is 
thus interpreted, it becomes so vague as to be of little use; for the question 
naturally arises, from what sort of facts may the existence of other facts be 
inferred ? To this question the law of England gives no explicit answer at all 
though partial and confused answers to parts of it may be inferred from some 
of the exceptions to the rules which exclude hearsay. 



Ambiguity 
of the rule 
excluding 
hearsay. 
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For instance, there are cases from which it may be inferred that evidence 
may sometimes be given of a fact from which another fact may be inferred, 
although the fact upon which the inference is to be founded is a crime, and 
although the fact to be inferred is also a crime for which the person against 
whom the evidence is to be given is on his trial. 

The full answer to the question, c what facts are relevant,’ which is the 
most important of all the questions that can be asked about thelaw of evidence, 

I has thus to be learnt partly by experience, and partly by collecting together 
1 such crooked and narrow illustrations of it as the one just given. ° 

[6] The rule that 4 hearsay is no evidence ’ is vague to the last degree, as 
each of the meanings of which the word 4 hearsay ’ is susceptible is sometimes 
treated as the true one. As the rule is nowhere laid down in an authoritative 
manner, its meaning has to be collected from the exceptions to it, and these 
exceptions, of which there are as many as twelve or thirteen, imply at least 
three different meanings of the word 4 hearsay.’ 

Thus it is a rule that evidence may be given of statements which ac¬ 
company and explain relevant actions. As no rule determines what actions 
are relevant this is in itself unsatisfactory ; but as the rule is treated as an ex- 
ception to the rule excluding hearsay, it implies that 4 hearsav ’ means that 
which a man is heard to say. If this is the meaning of hearsay, "the rule which 
excludes it would run thus : 4 No witness shall ever be allowed to depose 
anything which he has heard said by any one else.’ The result of this would 
be that no verbal contract could ever be proved, and that no one could ever be 
convicted of using threats with intent to extort money, or of defamation by 
words spoken, except in virtue of exceptions which stultify the rule. 

Most of the exceptions indicate that the meaning of the word 4 hearsay ’ 
is that which a person reports on the information of some one else, and not upon 
the evidence of his own senses. This, with certain exceptions, is no doubt a.) y 
valuable rule, but it is not the natural meaning of the words 4 hearsay is no \ 
evidence ? and it is in [7] practice almost impossible to divest words of their * 
natural meaning. 


I he rules that documents which support ancient possession may be admit- 
^ ted as between persons who are not parties to them, is treated as an exception 
to the rule excluding hearsay. This implies that the word 4 hearsav ’ is nearly 
if not quite, equivalent to the word 4 irrelevant,’ But the English law contains 
nothing which approaches to a definition of relevancv. 

RllICS 0.6 tO rrn 1 1 • l • i 

i ill which requires that* the best evidence of which a fact is susceptible 
i should be given, is the most distinct of the three rules referred to above, and it 
is certainly one of the most useful. It is simply a n amplification of the ob^viuns 
1 maxim that if a man wishes to know all that he can know afrnqt a matter Ida 
o\\n senses are to him the highest possible authority. If a hundred witnesses 
of unimpeachable character were all to swear to the contents of a sealed letter, 
and if t he person who heard them swear opened the letter and found th;> 
contents were different, lie would conclude, without the intervention of any 
\rntoi conscious process of reasoning at all, that they had sworn what was not true. 

tiu; word ambiguity of the word 4 evidence is the cause of a great deal of 

‘evidence.’ obscurity apart from that which it gives to the rules above mentioned. In 
scientific inquiries, and for popular and general purposes, it is no doubt con- 
anient to have one word which includes *— 


is 


(1) the testimony on which a given fact is believed, 
18 ] (2) the facts so believed, and 


^ (3) the arguments founded upon them. 

l oi instance, in the title of v Paley’s Evidences of Christianity,” the word 
‘ '* in ^ il8 Iho nature of the work was not such as to give much 
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glance to the distinction which the word overlooks. So, in scientific 
_^airies, it is seldom necessary (for reasons to which I shall have occasion to 
refer hereafter) to lay stress upon the difference between the testimonv on 
which a fact is believed, and the fact itself. In judicial inquiries, however, the 
distinction is most important, and the neglect to observe it has thrown' the 
whole subject into confusion by causing English lawyers to overlook the leading 
distinction which ought to form the principle on which the whole law should 
be classified. I mean the distinction between the relevancy of facts and the 
mode of p roving relevant facts. 

The use of the one name 4 evidence ’ for the fact to be proved, and the means 
by which it is to be proved, ‘ has given a double meaning to every phrase in 
i the word occurs.’ Thus, for instance, the ohrase 4 primary evidence ’ 
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which the word occurs.’ Thus, for instance, the phrase 4 primary evidence 
sometimes means a relevant fact, and sometimes the original of a document as 
opposed to a copy. 4 Circumstantial evidence ’ is opposed to 4 direct evidence. 5 
But 4 circumstantial evidence ’ usually means a fact, from which some other 
fact is inferred, whereas 4 direct evidence ’ means testimony given by a man as 
to what he has himself perceived by his owu senses. It would thus be correct 
t° say that circumstantial evidence" [ 9 ] must be proved by direct evidence— 
clumsy mode of expression which is in itself a mark of confusion of thought. 
The evil, however, goes beyond mere clumsiness of expression. People have 
naturally enough supposed that circumstantial and direct evidence admit of 
being contrasted in respect of their cogency, and that different canons can be 
laid down, as to the conditions which they ought to satisfy before the Court is 
convinced by them. This, I think, confuses the theory of proof, and is an 
error due entirely to the ambiguity of the word ‘ evidence.’ 

It would be a mistake to infer from the unsystematic character and absence 
of arrangement which belongs to the English law of evidence that the substanco 
oi the law itself is bad. On the contrary, it possesses in the highest degree the 
characteristic merits of English case-law" English case-law, as it is, is to what 
i oug it to be, and might be, if it were properly arranged, what the ordinary 
c “ a h° n of a very clever man on all sorts of subjects written down as he 
U ; tree it, and as passing circumstances furnished him with a text, would be to 
the matured and systematic statement of his deliberate opinions. It is full of 
tne most vigorous sense, and is the result of great sagacit v applied to past and 
varied experience. e 

. The manner in which the law of evidence is related to the general theories 
wmen give it its interest can be understood only by reference [101 to the natural 
attribution of the subject, which appears to be as" follows :— 

All rights and liabilities are dependent upon and arise out of facts, 
^erv-judicial proceeding wlmWnr Wj 

If the proceeding is Criminal, the object is to ascertain! 
e lability to punishment of the person accused. If the proceeding is Civil] 
e object is to ascertain some right of property or of status, or the right of one 
paity and the liability of the other, to some form of relief. 


Effects of 
this ambi¬ 
guity. 


Merits of 
English law 
of evidence. 


Natural 
distribu¬ 
tion of the 
Subject. 


In order to effect this result, provision must be made by law for the follow- 
l % objects : Ifirsty the legal effect of particular classes of tacts in establishing 
fights and liabilities must be determined. This is the province of what has 
een called substantive law. Secondly, a course of procedure must be laid down 
7 winch persons interested may apply the substantive law to particular cases, 
law f V i°^ I )roc ^ u . re includes, amongst others, two main branches : ({) the 
q- + which determines what in particular cases are the questions in 

th c PUto ”? tween the parties, and (2) the law of evidence, which determines how 
whi j Partle3ar ? to convince the Court of the existence of that, state of facts 
evict aoc ° r, Bng to the provisions of substantive law, would establish the 
once of the right or liability which thei r allege to exist. 
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The following is a simple illustration : A sues B on a bond for Rs. 
B says that the execution of the bond was procured by coercion. 



[ 11 ] The substantive law is that a bond executed under coercion cannot 
be enforced. 


The law of procedure lays down the method according to which A is to 
establish his right to the payment of the sum secured bv the bond One of 
its provisions determines the manner in which the question between the parties 
is to be stated. 

The question stated under that provision is whether the execution of the 
bond was procured by coercion. 


The law of evidence determines— 

(1) What sort of facts may be proved in order to establish the existence 
of that which is defined by the substantive law as coercion ? 

(2) What sort of proof is to be given of those facts ? 


(3) Who is to give it ? 

(1) How it is to be given ? 

Thus, before the law of evidence can be understood or applied to any par¬ 
ticular < ase, it is necessary to know so much of the substantive law as deter¬ 
mines what, under given states of facts, would be the rights of the parties, and 
so much of the law of procedure as is sulticient to determine what questions it is 
open to them to raise in the particular proceeding. 

Thus in general terms the law of evidence consists of provisions upon the 
following subjects :— 

/ (1) The relevancy of facts. 

f (2) The proof of facts. 

y (3) The production of proof of relevant facts. 

The foregoing observations show that this account of [ 12 ] the mabtei is 
exhaustive. For if we assume that a fact is known to be relevant, and that its 
existence is duly proved, the Court is in a position to go on to say how it affects 
the existence, nature, or extent of the right or liability, the ascertainment of 
which is the ultimate object of the inquiry, and this is all that the Court has 
to do. 

The matter must, however, be carried further. The three general heads 
mav be distributed more particularly as follows : 

* T. The Relevancy of Facts .—Facts may be related to rights and liabilities 
in one of two ways,— 

(1) They may by themselves, or in connection with other facts, constitute 
such a state of things that the existence of the disputed right or liability would 
be a legal inference from them. From the fact that A is the^ eldest son of B. 
there arises of necessity the inference that A is by the law’ of England the heir- 
at-law of B, and that he has Buch rights as that status involves. From the fact 
that A caused the death of B under (certain circumstances, and with a certain 
intention or knowledge, there arises of necessity the inference that A murdered 
B . and is liable to the punishment provided by law for murder. 

Facts thus related to a proceeding may be called facts in issue, unless their 
existence is undisputed. 

(2) Facts which are not themselves in issue in~the sense above explained, 

,may affect the [13 1 probability of the existence of facts in issue, and be used 
i as the foundation of inferences respecting them ; such facts are described in the 
* Evidence Act os relevant facts. ^ 

All the facts with which it can in any event be necessary for Courts of 
Justice to concern themselves, are included in these two classes. 




MINlSr^ 



INTRODUCTION. 


15 


<SL 


first great question, therefore, which the law of evidence should 
decide is, what facts are relevant. The answer to this question is to be 
learnt from the general theory of judicial evidence explained in the following 
chapter. 

What facts are in issue in particular cases is a question to be determined 
by the substantive law, or in some instances by that branch of the law of pro¬ 
cedure which regulates the forms of pleading, Civil or Criminal. 

II. The Proof of Relevant Facts ,—Whether an alleged . fact is a fact in Proof of 
issue or a relevant fact, the Court can draw no inference from its existence till it facts c 
believes it to exist ; and it is obvious that the belief of the Court in the existence 
of a given fact ought to proceed upon grounds altogether independent oi the 
relation of the fact to the object and nature of the proceeding in which its 
existence is to be determined. The question is whether i wrote a letter, the 
letter may haye contained the terms of a contract. It may have been a li e . 

It may have constituted the motive for the commission or a crime i} • t - 
may supply proof of an alibi in favour of A. It may be an admission or a [ 14 ] 
confession of crime ; but whatever may be the relation of e ae o e pro¬ 
ceeding, the Court cannot act upon it unless it believes that /I did wnte the 
letter, and that belief must obviously be produced, m each of the cases men¬ 
tioned, by the same or similar means. If the Court recjiure* e pioc not inn pf 
the original when the writingof the lettefis a crimbrthere can be no reason whxJ 
it should be satisfied with IT copy when the writing of the letter is a motive 
for a crime. In short, the way in which a fact should be proved depends* 


of the fact, and not on the relation of the fact to the pre¬ 


judicial 


on the nature 
ceeding. 

Some facts are too notorious to require any proof at all, * U1( 1 J'.frnmpnf notice 
Cwirt will take judicial notice ; but if a fact does require proof, the lust i ment , , ral evl _ 
by which the Court must be convinced of it is evidence ; by wMchl niem t tie denoe.. 
actual words uttered, or documents, or other things actually pro u ^ * . *„; ent " 

and not the facts which the Court considers to be proved by those words and uvi(kucc 
documents. Evidence in this sense of the word must be either (1) oiai or [*) 
documentary. A third class might be formed of things produced in Court not, 
being documents, such as the instruments with which a crime was committed) 
or the property to which damage had been done, but this division would intro¬ 
duce needless intricacy into the matter. The reason for distinguishing between 
oral and documentary evidence is that in manv cases the existence of the 
latter excludes the employment of the former; but [ 15 ] the condition 
°t material things, other than documents, is usually proved by oraT 
eyiclence, so that there is no occasion to distinguish between oral and material 
i evidence. 

it may be said that in strictness all evidence is oral, as documents or other 
material things must be identified by oral evidence before the court can take 
notice of them. It is unnecessary to discuss the justice of this cn icism, as the 
phrase ‘documentary evidence’' is not ambiguous, and is convemei^^ai!.! iu 
common use. The only reason for avoiding the use of - w wo ' 

in the general sense in which most writers use it, is that it lea<. , in piac ,ice, o 
confusion, as has been already pointed out. 

HI. The Production of Proof .—'This includes the subject, of the burden_of Production 
1 proof; th a_rules upon t , ; , IU m proof. 

\dhe subject of witnesses : the rules upon which answer the question, who is to 
give evidence and under what conditions? The subject of the examination „ 

°I witnesses : the rules upon which answer the question, how are the witnesses 
Iu be examined, and how is their evidence to be tested ? Lastly, the effect 
upon the subsequent proceedings, of mistakes in the reception and rejection 
.evidence, may be included under this head. 
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r p°L l °^ n S tabular scheme of the subject mav be an assistance 'to the 
reader The figures refer to the sections of the Act Which treat of the matter 
referred to :— 

[16] The object of legal proceedings is the determination of 
rights ami liabilities which depend on facts (§ 3 .) 


In issue, $3. 


I 

*- 1 


Relevant to the issue 
(§3) which may be- 


—connected with the issue, §§ 5-16. 
—admissions, §§ 17-31. 

—statements by persons who cannot 
be called as witnesses, §§ 32-33. 
statements under special circum¬ 
stances, §§ 34-39. 

—judgments in other case, §§ 40-44. 
—opinions, §§ 45-51. 

—character, §§ 52-55. 


They may be 


Judicially noticed proved by oral proved by docu- 
(ch. iii.) evidence (ch. iv). mentary evidence 

(ch. v) which is— 


Thi 9 proof must be produced by the party on 
whom the burden of proof rests (ch. vii), 
unless he is estopped (ch. viii). 

If given by witnesses (ch. ix) they must testify, 
subject to rules as to examination (ch. x). 
Consequence of mistakes defined (ch. xi). 


—primary or secondary, §§6I (J 6 . 
-attested or unattested. §§ 67-73. 
—public or private, §§ 74 - 7 s. 

- sometimes presumed to be frontline 
§§70-90. * ’ 

-exclusive or not of oral evidence 
(ch. vi ) 
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[17] CHAPTER II. 


A STATEMENT OF THE PRINCIPLES OF INDUCTION AND DEDUCTION, 

AND A COMPARISON OF THEIR APPLICATION TO SCIENTIFIC 
AND JUDICIAL INQUIRIES. 

The general analysis given in the last chapter of the subjects to which the 
law of evidence must relate, sufficiently explains the general arrangement of the 
Indian Evidence Act. To understand the substance of the Act it is necessary 
to have some acquaintance with the general theory of judicial evidence. The 
object of the present chapter is to explain this theory and to compare its 
application to physical science with its application to judicial inquiries. 

Air. Huxley remarks in one of his latest works— I he vast results obtained Mr. Huxley 
by science are won by no mystical faculties, by no mental processes, other than s&ence and 
those which are practised by every one of us in the humblest and meanest affairs judicial in* 
of life. A detective policeman discovers a burglar from the marks made by quiries. 
his shoe, by a mental process identical* with that by which Cuvier restored the 
extinct animals of Alontmartre from fragments of their bones, uor does that 
process of induction and deduction by which a lady finding [18J a stain of a 
particular kind upon her dress, concludes that somebody has upset the inkstand 
thereon, differ in any wav from that bv which Adams and Leverrier discovered 
a new planet.* The man of science, in fact, simply uses with scrupulous 
exactness the methods which we all habitually and at every moment use 
carelessly.’' 

these observations are capable of an inverse application, if we wish to ^PPhcation 
app y the methods in question to the investigation of matters of e\er\-dav lnarl b. 
occurrence, with a greater degree of exactness than is commonly needed, it law of evi- 
18 ^ssary to know somethmg of the theory on which they rest. This is Hence, 
specially important when, as in judicial proceedings, it is necessary to impose 
conditions by positive law upon such investigations. On the other hand, when 
such conditions have been imposed it h, difficult to understand their importance 
or their true significance, unless the theory on which they are based i S understood, 
it appears necessary for these reasons to enter to a certain extent upon the 
general subject of the investigation of the truth as to matters of fact, before 
attempting to explain and discuss that particular branch of it which relates to 
judicial proceedings. 

First, then, what is the general problem of science ? R is to discover, (imorai <>j>- 
collect, and arrange true propositions about facts. Simple as the phrase appears, of 
it is necessary to enter upon some illustration of its terms, namelv, (1) facts, 

( ) propositions, (3) the truth of propositions. 

First, then, what are facts ? 

|19! JHiring whole < life v.c ft* in ft stah* ->f perception. 

Indeed, consciousness and perception are two names for one tiling, according 
as we regard it from the passive or active point of view. We are conscious of 
everything that we perceive, ami we perceive whatever we are conscious of. 

Moreover, our perceptions are distinct from each other, some both in space and 
time, as is the case with all our perception* of the external world ; others, in 
tune only, as is the case with oul perception* of l he thoughts and feel inns of 
out own minds. 


* l.uy Sermons, p. "8. 
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Act. 


Whatever may be the objects of our perceptions, they make up collectively 
the whole sum of our thoughts and feelings. They constitute, in short, the 
world with which we are acquainted, for without entering upon the question of 
the existence of the external world, it may be asserted with confidence that our 
knowledge of it is composed, first , of our perceptions ; and, secondly , of the in¬ 
ferences which we draw from them as to what we should perceive if we were 
favourably situated for that purpose. The human body supplies an illustration 
of this. No one doubts that his own body is composed not only of the external 
organs which he perceives by his senses, but of numerous internal organs, most 
of which it is highly improbable that either he or any one else wilt ever see 
or touch, and some of which he never can, from the nature of things, see or 
touch as long as he lives. When he affirms the existence of these organs, say the 
brain or the heart, what he means is that he is led to believe from what he [20] 
has been told by other persons about human bodies, or observed himself in 
other human bodies, that if his skull and chest were laid open, those organs 
would be perceived by the senses of persons who might direct their senses 
towards them. 

There is another class of perceptions, transient in their duration, and not 
perceived by the five best marked senses, which are nevertheless distinctly per¬ 
ceptible and of the utmost importance. These are thoughts and feelings ; love, 
hatred, anger, intention, will, wish, knowledge, opinion, are all perceived by 
the person who feels them. When it is affirmed that a man is angry , that 
he intends to sell an estate, that he knows the meaning of a word, that he struck 
a blow voluntarily and not by accident, each proposition relates to a matter 
capable of being as directly perceived as a noise or a flash of light. The only 
difference between the two classes of propositions is this : When, it is affirmed 
that a man has a given intention, the matter affirmed is one which he, and he 
only, can perceive; when it is affirmed that a man is sitting or standing, the 
matter affirmed is one which may be perceived not only bv the man himself, 
but by any other person able to see, and favourably situated for the purpose. 
But the circumstance that either event is regarded as being, or as having been 
capable of being, perceived by some one or other, is what we mean, and all that 
we mean, when we say that it exists or existed, or when we denote the same 
thing by calling it a fact. The word ‘ fact’ is sometimes [ 21 ] opposed to 
theory, sometimes to opinion, sometimes to feeling, but all these modes of using 
it are more or less rhetorical. When it is used with any degree of accuracy 
it implies something which exists, and it is as difficult to attach any meaning 
to the assertion that a thing exists which neither is, nor under any conceivable 
circumstances could be, perceived by any sentient being, as to attach any mean- 
mg to the assertion that anything which can be so perceived does not, or at the 
time of perception did not,* exist. 

It is with reference to this that the 
Act (§ 3) as meaning and including— 

(1) Any tiling, state of things, c 
perceived by the senses ; and 


word 4 fact ? is defined in the Evidence 


elation of things capable of being 


(2) Any mental condition of which any person is conscious. 


It, i« 
language 

describe tUc same 
fact with which 


important to remember with respect to facts, that as all thought and 
contains a certain element of generality, it is always possible to 
facts with greater or less minuteness,' and to decompose every 

, TV lrc oonc ©rned into a number of subordinate facts. Thus 
we might speak of the presence of 

but if the fact were doubted, or 

■Dm h respectiwi positions, their occupations, the position of the furniture, and 
many other particulars might have to be 


several arsons in a room at one time as a fact, 
if other circumstances rendered it desirable, 


vq to be specified. 
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eh being the nature of facts, what is the meaning of a proposition ? A Proposl- 
position is a [22] collection of words so related as to raise in the minds of li° ns * 
those who understand them a corresponding group of images or thoughts. 


The characteristic by which words are distinguished from other sounds is 
their power of producing corresponding thoughts or images I say thoughts 
or images, because though most words raise what may be intelligibly called 
images in the.mind, this is true principally of those which relate to visible objects. 
Such words as 4 hard, 5 4 soft-,’ 4 taste/ 4 smell/ call up sufficiently definite thoughts, 
but they can hardly be described as images, and the same is still more true 
of words which qualify others, like 4 although/ 4 whereas/ and other adverbs, 
prepositions and conjunctions. 


The statement that a proposition, in order to be entitled to the name, must Illustra- 
raise in the mind a distinct group of thoughts or images, may be explained 10ns * 
by two illustrations. The words 4 that horse is niger ’ form a proposition to 
everyone who knows that niger means black, but to no one else. The words 
4 1 see a sound 9 form a proposition to no one unless some signification is attached 
to the word 4 sound * (for instance, an arm of the sea), which would make the 
words intelligible. 


Such being a proposition, what is a true proposition ? A true proposition True pro- 
is one which excites in the mind, thoughts or images, corresponding to those Positions, 
which would be excited in the mind of a person so situated as to be able to per¬ 
ceive the facts to which the proposition relates. The words a man is riding 
down the road on a white horse 9 form a proposition because they raise in the 
mind [23] a distinct group of images. The proposition is true if all persons 
favourably situated for purposes of observation did actually perceive a corres¬ 
ponding group of facts. 

The next question is, How are we to proceed in order to ascertain whether How true 
any given proposition about facts is true, and in order to frame true propositions I™Positions 
about facts ? This, as already observed, is the general pro >Icm °f science framed, 
which is only another name for knowledge so arranged as to be easilv understood 
and remembered. 


The facts, in the first place, must be correctly observed. The observations Facts must 
made must, in the next place, be recorded in apt language, and each of these ^^ecHy 
operations is one of far greater delicacy and difficulty than is usually supposed ; and properly 
for it is almost impossible to discriminate between observation and inference, recorded, 
or to make language a bare record of our perceptions instead of being a running 
commentary upon them. To go into these and some kindred points would ex¬ 
tend this inquiry beyond all reasonable bounds, and I accordingly pass them 
over with this slight reference to their existence. Assuming, then, the existence 
of observation and language sufficiently correct for common purposes, how are 
the} 7 to be applied to inquiries into matters of fact ? 

An answer to these questions, sufficient for the present purpose, will be sup- Mr. Mill's 
plied by giving a short account of what Is said on the [24] subject bv Mr. Mill in 
his treatise on logic. The substance of that part of it wluch beais upon the q^cd order 
present subject is as follows : The first great lesson learnt from the observation prevails in 
of the world iu which we live, is that a fixed order prevails amongst the various the world, 
facts of which it is composed. Under given conditions, lire always bums wood, 
lead always sinks in water, day always follows night, and night day, and so on. 

By degrees we are able to learn what the conditions are under which these and 
other such events happen* We learn, for instance, that the presence of a cer¬ 
tain quantity of air is a condition of combustion ; that the presence of the force 
of gravitation, the absence of any equal or greater force acting in an opposite 
direction, and the maintenance by the water of its properties as a fluid, arc con¬ 
ditions necessary to the jinking of lead in water; that the maintenance by the 


0 


INTRODUCTION. 



Induction 
and deduc¬ 
tion. 


Proceeding 
of induc¬ 
tion. 


Sl 


Mere obser¬ 
vation of 
facts 

insufficient. 


Methods of 
agreement 
nml differ¬ 
ence. 


heavenly bodies of their respective positions, and the persistency of the v 
forces by which their paths are determined, are the conditions under which dav 
and night succeed each other. 

The great problem is to find out what particular antecedents and conse¬ 
quents are thus connected together, and what are the conditions of their con¬ 
nection ? For this purpose two processes are employed, namely, induction 
and deduction. Deduction assumes and rests upon previous inductions, and 
derives a great part at least of its value from the means which it affords of 
carrying on the process of thought from the point at which induction stops. 
The questions, —What is [25] the ultimate foundation of induction ? 
Why are we justified in believing that all men will die because we have reason 
to believe that all men hitherto have died ? Or that every particle of matter 
whatever will continue to attract every other particle of matter with a force 
bearing a certain fixed proportion to its mass and its distance, because other 
particles of matter have hitherto been observed to do so ? are questions 
which lie beyond the limits of the present inquiry. For practical purposes it is 
enough to assume that such inferences are valid, and will be found by experience 
to yield true results in the shape of general propositions, from which we can 
argue downwards to particular cases according to the rules of verbal logic. 

True general propositions, however, cannot be extracted directly from the 
observation of nature or of human conduct, as every fact which we can observe, 
however apparently simple, is in reality so intricate that it would give us little 
or no information unless it were connected with and checked by other facts. 
What, for instance, can appear more natural and simple than the following 
facts ? A tree is cut down. It falls to the ground. Several birds which were 
perched upon it fly away. Its fall raises a cloud of dust which is dispersed by 
the wind and splashes up some of the water in a pond. Natural and simple as 
this seems, it raises the following questions at least : Why did the tree fall at 
all ? The tree falling, why did not the birds fall too, and how came they to fly 
away ? What became of the dust, and why did it disappear in the air, whereas 
the water fell [26] back into the pond from which it was splashed ? To see 
in all these facts so many illustrations of the rules by which we can calculate 
the force of gravity, and the action of fluids on bodies immersed in them, i 3 the 
problem of science in general, and of induction and deduction in particular. 

Generally speaking, this problem is solved by comparing together different 
groups of facts resembling each other in some particu' ; , 

and the different inductive methods described by Mr. Mill are in reality no more 
than rules for arranging these coniparisons. The methods which he enumerates 
are five,* but the three last are little more than special applications of the other 
two—the method of agreement and the method of difference. Indeed the 
method of agreement is inconclusive, unless it is applied upon such a scale as 
to make it equivalent to the method of difference. 

The nature of these methods is as follows :— 

All events may be regarded as effects of antecedent causes. 

Every effect is preceded by a group of events, one or more of which are its 
true cause or causes, and all of which are possible causes. 

The problem i3 to discriminate between the possible and the true causes. 

[271 If whenever the effect occurs one possible cause occurs, the other 
possible causes vur\ in-/, t he possible cause which is constant is probably the true 
can c, and the strength of this probability is measured by the persistency with 


- '1 °f agreement 1 he method of difference, 

of agreement and difference. 4—The method 
variations 


residues. 


3—The joint method 
5—The method o£ concomitant 



INTRODUCTION. 


21 


he one possible cause recurs, and the extent to which the other possible 
vary. Arguments founded on such a state of things are arguments on 
the method of agreement. 

If the effect occurs when a particular set of possible causes precedes its 
occurrence, and does not occur when the same set of possible causes co-exist, 
one only being absent, the possible cause which was present when the effect was 
produced, and was absent when it was not produced, is the true cause of the 
effect. Arguments founded on such a state of things are arguments on the 
method of difference. 


The following illustration makes the matter plain : Various materials are 
mixed together on several occasions. In each case soap is produced, and in 
each case oil and alkali are two of the materials so mixed. It is probable 
from this that oil and alkali are the causes of the soap, and the degree of the 
probability is measured bv the number of the experiments, and the variety 
of the ingredients other than oil and alkali. This is the method of agreement. 

Various materials, of which oil and alkali are two, are mixed, and soap is 
produced. The same materials, with the exception of the oil and alkali, are 
mixed and soap is not produced. The mixture of the oil and alkali is the cause 
of the soap. This is the method of difference. The case [28] would obviously 
be the same if oil and alkali only were mixed. Soap was unknown, and upon 
the mixture being made, other things being unchanged, soap came into 
existence. 




These are the most important of the rules of induction ; but induction is Difficulties 
Only one step towards the solution of the problems which nature pi In m^ v Q eral 

tin- statement of the rules of induction it is assumed for the sake of simplicity ducinl 
that all the causes and all the effects under examination are separate and jiule- same effect 
pendent facts, and that each cause is connected with some one single effect. To^me'thoi? 3 
This, however, is n<jt the case. A given effect may be produced by any one of ag ree _ 
several causes. Various causes may contribute to the production of a single ment. 
effect. This is peculiarly important in reference to the method of agreement. 

If that method is applied to a small number of instances, its value is small. 

For instance, other substances might produce soap by their combination besides 
oil and alkali, say. for instance, that the combination of A and h ,.and that of 
C and D would do so. Then, if there were two experiments as follows : 


(1) oil and alkali, A and B } produce soap; 

(2) oil and alkali, C and Z), produce soap ; . 

soap would be produced in each case, but whether by t ie combination of oil 
ami alkali, or by the combination of A and B f or by that of 0 and I). or by the 
combination of oil, or of alkali, with A, B , C or D, would be altogether un¬ 
certain. 

[29J A watch is stolen, from a place to which A, ft alK ^ ^ on |y \ ia d access. 

Another watch is stolen from another place to which A , 1) and h only had 
access. 

In each instance, A is one of three persons, one of wlmm m e stolen 

’!.<■ watch, but this is consistent with it having been stolen b\ any of tiie other 
persons mentioned. 

This weakness of the method of agreement can be cured only by so great Weakness, 
a multiplication of instances as to mate it highly improbable that any other ^ethocl 0 ^ 
antecedent than the one present in every instance could have caused the effect agreement, 
present in every instance. —how 

For the statement of the theory of chances and its bearing on the proba- * 
bility of events, I must refer those who wish to pursue the subject to the many 
works which have been written upon it, but its general validity will be inferred 
by every one from the common observation of life. If it was certain that 
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either A or £>, A or C, A or D, and so forth, up to A and Z, had committed 
of a large number of successive thefts of the same kind, no one could doubt 
that A was the thief. 


It is extremely difficult, in practice, to apply such a test as this, and the 
test when applied is peculiarly liable to error, as each separate alternative 
requires distinct proof. In the case supposed, for instance, it would be neces¬ 
sary to ascertain separately in each of the cases relied upon, first, that a theft 
had been committed; then, that one of two persons must have committed it; 
and [30] lastly, that in each case the evidence bore with equal weight upon 
each of them. 


Inter¬ 
mixture of 
effects and 
interference 
of causes 
with each 
other. 


The intermixture of effects and the interference of causes with each other 
is a matter of much greater intricacy and difficulty. 

It may take place in one of two ways, viz :— 

(1) “ In the one, which is exemplified by the joint operation of different 
forces in mechanics, the separate effects of all the causes continue to be pro¬ 
duced, but are compounded together, and disappear in one total/’ 

(2) “ In the other, illustrated by the case of chemical action, the separate 
effects cease entirely and are succeeded by phenomena altogether different 
and governed by different laws.” 

In the second case the inductive methods already stated may be applied, 
though it has difficulties of its own to which I need not now refer. 

In the first case, i.e., where an effect is not the result of any one cause, 
but the result of several causes modifying each other’s operation, the results 
cease to be separately discernible. Some cancel each other. Others merge 
in one sum, and in this case there is often an insurmountable difficulty in tracing 
by observation any fixed relation whatever between the causes and the effects. 
A body, for instance, is at rest. This may be the effect of the action of two 
opposite forces exactly counteracting each other, but how are such causes to 
be inferred from such an effect ? 


A balloon ascends into the air. This appears, if it is [31] treated as an 
isolated phenomenon, to form an exception to the theory of gravitation. It is 
in reality an illustration of that theory, though several concomitant facts and 
independent theories must be understood and combined together before this 
can be ascertained. 


The difficulty of applying the inductive methods to such cases arises from 
the fact that they assume the absence of the state of things supposed. The 
subsequent and antecedent phenomena must- be assumed to be capable of 
specific and separate observation before it can be asserted that a given fact 
invariably follows another given fact, or that two sets of possible causes resemble 
each other in every particular with a single exception. 

meti UC H Ve ^ * 3 necessar y I° r kb^ s 1685011 to resort to the deductive method, the nature 

of which is as follows : A general proposition established by induction is used 
as a premiss from which consequences are drawn according to the rules of logic, 
as to what must follow under particular circumstances. The inference so 
drawn is compared with the facts observed, and if tlm result observed agrees 
with the deduction from the inductive premiss, the inference is that the pheno- 
ir.t non in explained. The complete method, inductive and deductive, thus 
involve* three steps,— 

(J) Establishing tbo premiss by induction, or what, in practice, comes 
o ic same tbiug, by a previous deduction resting ultimately 
upon induction ; 

(2) Seasoning according to the rules of logic to a conclusion ; 
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(3) Verification of the conclusion by observation. 

whole process is illustrated by the discovery and proof of the identity Illustration, 
of the central force of the solar system with the force of gravity as known on 
the earth’s surface. The steps in it were as follows :— 

(1) It was proved by deductions resting ultimately upon inductions that 
the earth attracts the moon with a force varying inversely as the square of the 
distance. 

This is the first step, the establishment of the premiss by a process resting 
ultimately upon induction. 

(2) The moon’s distance from the earth, and the actual amount of her 
deflexion from the tangent being known, it was ascertained with what rapidity 
the earth’s attraction would cause the moon to fall if she were no further off 
and no more acted upon by extraneous forces than terrestrial bodies are. 

This is tfie second step, the reasoning, regulated by the rules of logic. 

(3) Finally, this calculated velocity being compared with the observed 
velocity with which all heavy bodies, fall by mere gravity towards the surface 
of the earth (sixteen feet in the first second, forty-eight in the second, and so 
forth in the ratio of the odd numbers), the two quantities are ound to agree. 

This is the verification. The facts observed agree with the facts calculated ; 
therefore the true principle of calculation has been taken. 

This paraphrase, for it is no more, of Mr. Mill is, I h°P e $3] sufficient to 
show, in general, the nature of scientific investigation, anc . le manner in which 
it aims at framing true propositions about matters of fact. ' vou . )c oreign 
to the present purpose to follow the subject further. Fnoug ^ as >een sm o 
illustrate the general meaning of such words as prooi anc . 1] J 

their application to scientific inquiry. Before inquiring into ie app *. 
these principles to judicial investigations, it will be convenient o c °. m | ue 
conditions under which judicial and scientific investigations are (arnu o 


In some essential points they resemble each other. ^dentino^n- 

hatever kind and with whatever object, are, m aUl oases ivnaiever, quJrieg CQ >a_ 


of fact, of whatever tvmu muu 
inquiries from the known to the unknown, from our proven, y ^ 

present recollection (which is in itself a present percept 10 u)> ^ \ 0 , s> " * s ‘ 

to what we might perceive, or might have perceived, if we ’ 

had been, or hereafter should be, favourably situated o V 1 so. They 

proceed upon the supposition that there is a general uni o )0 i m natural 

events and in human conduct; that all events are connec °£ e y ei; as cause 

and elect; and that the process of applying this princip <o particular cases 

Of specifying tho manner in which it works, though < ou t and delicate 
operation, can be performed. 

There are, however, several great differences between inquiries which are nifTereaoos. 
commonly called scientific inquiries, that is, into the oh ci aiu tinirsi. o na me, 
and inquiries into isolated matters of fact, whether [341 OI j l }| ? lcla 01 lls orica 
purposes, or for the purposes of even-day life. These differences must be 
carefully observed before we > an undertake with much a ‘ Jx ° 

applying to the one subject the principles which appeal to lut * 

The m Wkm* is. that in nd » te k can \ 

or very seldom, perform experiments, but are tied down to a fixed num >or of an , oun ^ of 
relevant facts which can never be increased. evidence. 


The great, object of physical science is to iuyent general formulas (perhaps In selgnllflo 
iuifortunately called laws), which, when ascertained, sum up and enable us to 
understand the present, and predict the future course of nature. These laws im ni 
are ultimately deduced by the method already described from individual facts ; 


but any one fact of an infinite number will serve the purpose of a scientific 
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inquirer as well as any other, and in many, perhaps in most, cases it is poi 
to arrange facts for the purpose. In order, for instance, to ascertain the force 
of terrestrial gravity, it was necessary to measure the time occupied by different 
bodies in falling through given spaces, and every such observation was an 
isolated fact. If, however, one experiment failed, or was interfered with, if an 
observation was inaccurate, or if a disturbing cause, as, for instance, the resist¬ 
ance of the atmosphere had not been allowed for, nothing could be easier than 
to repeat the process ; and inferences drawn from any one set of experiments [35] 
were obviously as much to be trusted as inferences drawn from any other set. 
Thus, with regard to inquiries into physical nature relevant facts can be multi¬ 
plied to a practically unlimited extent, and it may, by the way, be observed 
that the ease with which this has been assumed in all ages, is a strong argument 
that the course of nature does impress mankind as being uniform under 3 super¬ 
ficial variations. For many centuries before the modern discoveries in astro¬ 
nomy were made, the motions of the heavenly bodies were carefully observed 
and inferences as to their future course were founded upon those observations. 
Such observations would have been useless and unmeaning, but for the tacit 
assumption that what they had done in times past, they would continue to do 
for the future. 


In inquiries into isolated events this great resource is not available. Where 
the object is to decide what happened on a particular occasion, we can hardly 
ever draw inferences of any value from what happened on similar occasions 
because the groups of events which form the subject of historical or judicial 
inquiry are so intricate that it can scarcely ever be assumed that they will 
repeat, or that they have repeated, themselves. If we w [ s \ x to know* what 
happened two thousand years ago, when specific quantities of oxygen and 
hydrogen were combined, under given circumstances, we can obtain complete 
certainty by repeating the experiment; but the whole course of human history 
must recur before we could witness a second assassination of Julius Ccesar. 


[36] With reference to such events we are tied down inexorably to a certain 
limited amount of evidence. We know so much of the assassination of Crcsar 
as has been told us by the historians, who are to us ultimate authorities, and 
we know no more. Their testimony must be taken subject to all the deductions 
which experience shows to be necessary in receiving as true, statements made 
by historical writers on subjects which interest their feelings, and upon the 
authority of materials which are no longer extant and therefore cannot be 
weighed or criticized. Unless, by some unforeseen accident, new materials 
on the subject should come to light, a few pages of general history will for ever 
comprise the whole amount of human knowledge upon this subject, and any 
doubts about it, whether they rise from inherent improbabilities in the story 
itself, from differences of detail in the different narratives, or from general 
considerations as to the untrustworthy character of historians writing on 
hearsay, and at a considerable distance of lime from the events which 
they relate, are and must remain for ever, unsolved and insoluble. 

Besides this difference as to the quantity of evidence accessible in scientific 
und historical inquiries, there is a great difference as to the objects to which the 
inquiries are directed. The object of inquiries into the course of nature is two¬ 
fold,—the satisfaction of a form of curiosity, which, to those who feel it at all, 
tme of the most powerful, and which happens also to be one of the most gene¬ 
rally useful elements of human [371 nature ; and the attainment of practical 
: oi very various kinds. Neither of those ends can be attained unless and 
***** b > “ ture h * ve » rtfafly, a may be, but* 

nreJ^in J m ^ ' ^ 08 tlw “ ltt , fcl ? n #**• On the other hand, there is no 

P, 8 mmediate necessity for their solution. Every scientific question is 

' J J 1 e )eeiJ 1Dac ^* f° r thousands of years, or au answer long accepted may 


miST/fy. 


INTRODUCTION. 


25 


<SL 


?5^b^je|^ctecl and replaced by a better answer after an equally long period. In 
short, in scientific inquiries, absolute truth, or as near an approach to it as can 
be made, is the one thing needful, and is the constant object of pursuit. So 
Ion" as any part of his proof remains incomplete, so long as any one ascertained 
fact does not fit into and exemplify his theory, the scientific inquirer neither is, 
nor ought to be, satisfied. Until he has succeeded in excluding the possibility 
of error, he is bound, to the extent, at least, of that possibility, to suspend his 
judgment. 

In judicial inquiries (I need not here notice historical inquiries) the case 
is different. It is necessary for urgent practical purposes to arrive at a c ecision i n q U j ries 
which, after a definite process has been gone through, becomes na anc irre¬ 
versible. It is obvious that, under these circumstances, the patien suspension 
of judgment, and the high standard of certainty required by scien i ic inquirers, 
cannot be expected. Judicial decisions must proceed upon imper cc ma ena s 
and must be made at the risk of error. 

rrtrvt -r,. • . . t • i nn - hove an additional advantage Evidence in 

[381 Finally, inquirers into physical science have a evidence before scientific 

over those who conduct judicial inquiries, in the fact . ,,, . , inquiries 

them, in so far as they have to depend upon oral evidence is infinitely more trust- 

trustworthy than that which is brought forward in our - * :• ® 

reasons of this are manifold. In the first place, the a , , . ' 1 t . c 

observer has to report do not affect his passions. In 10 uS h 11 

deuce about them is not taken at all unless Ins powers of observaUon 8 have 
been more or less trained and can bo depended u P° n - , • . . ^ ? co ’ e 

can hardly know what will be the inference from the fac 

until his observations have been combined with those 0 know what mis 

if he were otherwise disposed to mis-state them, he would not kno«jrhat m - 

statement would serve his purpose. In the fourth p ace h^^WB that ^ 
observations will be confronted with Others, so that if h , . , 

rate, and, « fortiori, if he should be dishonest, he would bei found tbe 

fifth place, the class of facts which he observes are, generally^ spea ft E > 
and he is usually provided with means specially arranged to ^the purpose of 
securing accurate observations, and a careful record oi 1 s 

r ii ,1 • • » «witnesses in a U>urt of Justice. Evidence 

lhe very opposite of all this is true as reffardsm ^ ^ arc or in judicial 

The facts to which they testify are, as a rule, tact. : • , ,, Inquiries 

less interested, and which in many cases excite heir to the less trust- 

highest degree. [39] The witnesses are very i to observe any worthy, 

facts or to express themselves with accuracy "l’ on • ■, ’ , 1 • ^ now 

what the point at md how their evidence bears p _* * a ley can 

shape it according to the effect which they wish to pro( 111 l ’ - s uu - generally 

so situated that a large part, at least, of what they “7 “ 8 ^ u “ {l0 ' n c ° ntra - 
diction, and the fact's which they have to observe being “ most instances 
portions of human conduct, are so intricate that even /" ■ " ''* K * n 

on the part, of the witness to speak the truth, he wdl g = Uv be inaccurate 
and almost always incomplete, in his account of w ia < 

So far it appears that our opportunities for investigating and proving the Advantage 
uv , ■ .. 7 1 ' ‘ v* c f ,Mir mmortunities for investigating oi judicial 

existence of isolated facts are much nifcnoi to our op 5 over sclonti- 

and proving the formulas which are commonly called ; flo Inquiries. 

is, however, something to be said on the other side. 1 hough the evidence avail- 

able in judicial and historical inquiries is often scanty, um is a i.vu m 

amount, and though the facts which form the subject of such inquiries arc far 

more intricate than those which attract the inquirer into physical nature ; 

though thp judge and the historian can derive no light Irorn experiments; 

though, in a word, their apparatus for ascertaining the trut h is far inferior to 

that of which physical inquirers dispose, the task which they have to perform 

is proportionally ea»i< oua. It is attended, moreover, by aome 

special facilities which arc great helps in performing it satisfactorily. 

5589 
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[40] The question whether it is in the nature of things possible that w 
formulas should ever be devised by the aid of which human conduct can be 
explained and predicted in the short specific manner in which physical pheno¬ 
mena are explained and predicted, has been the subject of great discussion, 
and is not yet decided ; but no one doubts that approximate rules have been 
framed which are sufficiently precise to be of great service in estimating the 
probability of particular events. Whether or not any proposition as to human 
conduct can ever be enunciated, approaching in generality and accuracy to the 
proposition that the force of gravity varies inversely as the square of the distance, 
no one would feel disposed to deny that a recent possessor of stolen property 
who does not explain his possession is probably either the thief or a receiver ; 
or that if a man refuses to produce a document in his possession, the contents 
of the document are probably unfavourable to him. In inquiries into isolated 
facts for practical purposes, such rules as these are nearly as useful as rules of 
greater generality and exactness, though they are of little service when the 
object is to interpret a series of facts either for practical or theoretical purposes. 
If, for instance, the question is whether a particular person committed a crime 
in the course of which he made use of water, knowledge of the facts that there 
was a pump in his garden, and that water can be drawn from a well by working 
the pump handle, is as useful as the most perfect knowledge of hydrostatics. 
Eut if the question were as to the means bv which water [41] could be supplied 
for a house and field during the year, considerable knowledge of the theory and 
practice of hydrostatics and of various other subjects might be necessary, and 
the more extensive the undertaking might be, the wider would be the knowledge 
required. 

To this it must be added that the approximate rules which relate to human 
conduct are warranted principally by each man’s own experience of what passes 
in his own mind, corroborated by his observation of the conduct of other per¬ 
sons which every one is obliged to interpret upon the hypothesis that their men¬ 
tal processes are substantially similar to his own. Experience appears to show 
that the results given by this process are correct within narrower limits of error 
than might have been supposed, though the limits are wide enough to leave 
room for the exercise of a great amount of individual skill and judgment. 

This circumstance invests the rules relating to human conduct with a very 
peculiar character. They are usually expressed with little precision, and stand 
in need of many exceptions and qualifications, but they are of greater practical 
use than rough generalizations of the same kind about physical nature, because 
the personal experience of those by whom they are used readily supplies the 
qualifications and exceptions which they^ require. Compare two such rules as 
these : heavy bodies fall to the ground, the recent possessor of stolen goods 
is the thief.' The rise of a balloon into the air would constitute an unexplained 
exception to the first of these rules, which might [42] throw doubt upon its truth, 
but no one would be led to doubt the second by the fact that a shopkeeper doing 
a large trade had in bis till stolen coins shortly after they had been stolen, with¬ 
out having stolen them. Every one would see at once that such a case formed 
one of the many unstated exceptions to the rule. The reason is, that we know 
external nature only by observation of a neutral, unsympathetic kind, whereas 
every man knows more of human nature than any general rule on the subject 
can ever tell him. 

these considerations it must be added that to inquire whether an iso¬ 
lated fact exists, is a far simpler problem than to ascertain and prove t he rule 
according to which facts of a given class happen. The enquiry falls within a 
smaller compass The proce ss is generally deductive. The deductions depend 
m P ? • I ° ns l n(hu ‘ Uon *: which the truth is generally recognised, and which 
(a, least in judicial inquiries) generally share in the advantage just noticed of 
appealing directly to the personal experience and sympathy of the Judge. The 
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For instance, from one series of facts it may be inferred that A had a strong 
motive to commit a crime, say the murder of B. From an independent set of 
facts it may be inferred that B died of poison, and from another independent 
set of facts that A administered the poison of which B died. The question is 
whether [43] A falls within the small class of murderers by poison. If he does, 
various propositions about him must be true, no two of which have any neces¬ 
sary connection, except upon the hypothesis that he is a murderer. In this case 
three such propositions are supposed to be true, viz ., (1) the death of B by poison, 
(2) the administration of it by A , and (3) the motive for its administration. 
Each separate proposition, as it is established, narrows the number of possible 
hypotheses upon the subject. When it is established that B cued of poison 
innumerable hypotheses which would explain the fact of his death consistently 
with A’s innocence are excluded, when it is proved that A administered the 
poison of which B died, every supposition, consistent with A s innocence, except 
those of accident, justification, and the like, are excluded ; when 1 lb * °.^ n 
that A had a motive for administering the poison, the difficult} o e a sung 
any one of these hypotheses, e.n., accident, is largely increased, am the. number 
of suppositions consistent with innocence is narrowed in a corresponding 
degree. 


Illustra¬ 

tions. 


This suggests another remark o£ the highest importance in estimating real ^Judicial 
weight of judicial inquiries. It is that such inquiries in a ciyi c ountries par y cs 
are, or at least ought to be, conducted in such a manner as 0 j c person 

interested in the result the fullest possible opportunity of cs a ? o families t./" 

elusion which ho wishes to estabhsh. In the illustration jus ■ gtven - * l c be heard, 
have at once the strongest motive to explain the fact that ho m at a ^ 
the poison to [44] B and every opportunity to do so. Hence, i . ie ,. ai ,i S, 
it, he would either be a murderer or else a member of that mhm ^ " 

class of persons who, having a motive to commit murder, and ia ' 8 ' 
tered poison to the person whom they have a motive to , i 1 } l l llf ^ f . ^ u . 0 
suggest any probable reason for supposing that they 
noeently. 


did administer it in- 


y.jt The results of the foregoing inquiry may 
^^follows :— 


be shortly summed up as Summary 

of results. 


I. The problem of discovering the truth in relation to ma tens which are 
j udicially investigated is a part of the general problem o sc lence, the dis¬ 
covery of true propositions as to matters of fact. 

II. The general solution of this problem is contained in the ndes of induc¬ 
tion and deduction stated by Mr. Mill, and generally employed for the purpose 

conducting and testing the results of inquiries into physica na ure. 

III. By the due application of these rules facts may be exhibited as stand- 
lug towards each other in the relation of cause and effect, am v<, «iu. a o 
ar gue from the cause to the effect and from the effect to the cause with a degree 
°f certainty and precision proportionate to the completeness with which the 
relevant facts have been observed or are accessible. 


IV. The leading differences between judicial investigations and inquiries 
into physical nature are as follows :— 

1. In physical inquiries the number of relevant facts is generally unlimited, 
und is capable of indefinite increase by experiments. 

[45) In judicial investigations the number of relevant facts is limit"d by 
circumstances, and is incapable of being increased. 
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2. Physical inquiries can be prolonged for any time that may be required 
in order to obtain full proof of the conclusion reached, and when a conclusion 
has been reached, it is always liable to review if fresh facts are discovered, or if 
any objection is made to the process by which it was arrived at. 


In judicial investigation it is necessary to arrive at a definite result in 1 a 
limited time ; and when that result is arrived at, it is final and irreversible 
with exceptions too rare to require notice. 

3. In physical inquiries the relevant facts are usually established by testi¬ 
mony open to no doubt, because they relate to simple facts which do not affect 
the passions, which are observed by trained observers who are exposed to 
detection if they make mistakes, and who could not tell the effect of misrepre¬ 
sentation, if they were disposed to be fraudulent. 


In judicial inquiries the relevant, facts are generally complex. Thev affect 
the passions in the highest degree. They are testified to by untrained observers 
who are generally not open to contradiction, and are aware of the bearing 0 f 
the facte which they allege upon the conclusion to be established. 

4. On the other hand, approximate generalizations are more useful in 
judicial than they are in scientific inquiries, because in the case of judicial 
inquiries every mans [46] individual experience supplies the qualifications 
and exceptions necessary to adjust general rules to particular facts, which is 
not the case in regard to scientific inquiries. 

5. Judicial inquiries being limited in extent, the process of reaching as 
good a conclusion as is to be got out of the materials is far easier than the pro¬ 
cess of establishing a scientific conclusion with complete certainty, though the 
conclusion arrived at is less satisfactory. 


.lurUclai ItfolLowa from wlmt precedes that the utmost result that can iu auy ease 

usually 61 nr i judicial oyidonce is a very high degree of probability. Whether 

ouce only tupon any subject whatever more than this is possible—whetEer the highest 
W l'rll !!f gh P orm o{ scientific proof amounts to more than an assertion that a certain order 
probability P n nature ha * hitherto been observed to take place, and that if that order con- 
s JMnues to tak<3 place such and such events will happen, are questions which have 
much discussed, but which lie beyond the sphere of the present inquiry. 
However this may be, the reasons given above show why Courts of Justice have 
ti. be contented with a lower degree of probability than is rightly demanded iu 
scientific investigation. The highest probability at which a Court of Justice 
nni under ordinary circumstances arrive is the probability that a witness or a 
* <,t witiu'ssvs. affirming the existence of a fact which they say they perceived 
bv their own senses, and upon which they could not be mistaken, tell the truth. 
It is difficult to i 'ensure the value of such a probability against those which 
the theories of physical inquirers produce, nor would it serve [47] any practical 
purpose to attempt to do so. It is enough to say that the process by which 
a comparative!) low degree of probability is shown to exist in the one case is 
identical in principle with that by which a much higher degree of probability 
is shown to exist in the other case. 


* ■ Tree* of 

I'lobuMiiiy 

- moral 
certuinly. 


TV degree* of probability attainable in scientific and in judicial inquiries 
in.- infinite, and do not admit of exact measurement or description. Cases 
mij/hL easily be mentioned in which the degree of probability obtained in either 
! ,,IH| if then* is any degree of knowledge higher in kind than the know- 

>•> ge of probabilities, it is impossible for any practical purpose to distinguish 
jo we.en the two. Whether any higher < i assurance is conceivable than 

hat which mav eaaily be obtained of the facts that the earth revolves round 
the sun. and that Delhi was besieged and taken by the English in 1857 , is a 
question \\ neb does not belong to this inquiry. For all practical purposes 
uich conclusions a these may be described as absolutely certain. From these 






INTRODUCTION. 


29 


<SL 


^the faintest guess about the inhabitants of the stars, and the faintest 
6ion that a particular person has committed a crime, there is a descending 
scale of probabilities which does not admit of any but a very rough measure¬ 
ment for practical purposes. The only point in it worth noticing is what is 
commonly called moral certainty, and this means simply such a degree of pro¬ 
bability as a prudent man would act upon under the circumstances in which 
he [48] happens to be placed in reference to the matter of which he is said to 
be morally certain. 

What constitutes moral certainty is thus a question of prudence, and not 
a question of calculation. It is commonly said in reference to judicial inquiries queg jj ftn 01 > 
that in criminal cases guilt ought to be proved beyond all reasonable doubt, prudence, 
and that in civil cases the decision ought to be in favoiu* of the side w Inch is 
most probably right. To the latter part of this rule there is no objection, thongn 
it should be added that it cannot be applied absolutely without reserve, bor 
instance, a Civil case in which character is at stake partakes more or less ot the 
nature of a Criminal proceeding ; but the first part of the ru e means no ung 
more than that in most cases the punishment of an innocent man 1 * a, grea ; e\ U 
and ought to be carefully avoided; but that, on the other hand it is often 
impossible to eliminate an appreciable though undefinable degree o uncer am \ 
from the decision that a man is guilty. The danger of punts mg ie innocent 
is marked by the use of the expression “ no doubt, the nccxsM y o running 
80me degree of risk of doing so in certain cases is intimated by n ^ on reason¬ 
able,” The question, what sort of doubt is “reasonable in rnmna cases 
is a question of prudence. Hardly any case ever occurs in wh ch is not 
possible for an ingenious person to suggest hypotheses consi 11 Ji l , u ‘ 
prisoner’s innocence. The hypotheses of falsehood on the par o i esses 
can never be said to be more than highly improbable. 

[491 Though it is impossible to invent any rule by which 



the nature of the inquiry is scientific or judicial. I* 1 a *rn-*^ lcts 
unist be arranged and classified with reference to the di ,1<n KM ‘- } 01 

unknown or suspected fucts, by which I lie existence of . Xi v s ‘ uu M ' 

accounted for. If every hypothesis except one is inconsi> on \i i one or more 
of the known facts, that one hypothesis is prove I- M moie , , au (,ne hypothesis 
consistent with the known facts, but one only is reasonably probable—that 
■a to any, if one only is in aocoidiuutB with tho oommoo o events, that 

one in judicial inquiries may be said to be proved ‘ beyond all reasonable 
doubt.” The word “ reasonable ” in this sentence denotes a fluctuating and 
uncertain quantity of probability (if tho expression may be allowed), and shews 
Ihat the ultimate question in judicial proceedings is and mils >t m mos cases 
a question of prudence. 

Let the question be whether A did a certain act, tbe circuiiufitiiucts aic 
such that the act must have been done bv somebody, but it <u?i uue >» en < one 
onl y hy A or by B. If A and B are equally likely to have done ; the act, the 
matter cannot be carried further, [501 and tho question \\ ho dul it ( must 
^main undecided. But if the act must have been done by one person, if it 
required great physical strength, and if A is an exceedingly powerful man and 
B a child, it may*be said to be proved that l did it. If A is stronger than B, 
but the disproportion between their strength is less, it is probable that A did 
d, but not impossible that B mav have done it, and so on. In such a case as t his 
a nearer approach than usual to a distiuct measurement of the probability 
18 possible, but no complete and definite statement on Urn .■ object uiu be 
made. 
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Such being the general nature of the object towards which judicial inquiries 
are directed, and the general nature of the process by which they are carried 
on, it will be well to examine the chief forms of that process somewhat more 
particularly. 

It will be found upon examination that the inferences employed in judicial 
inquiries fall under two heads : — 

(1) Inferences from an assertion, whether oral or documentary, to the 
truth of the matter asserted. 

(2) Inferences from facts which, upon the strength of such assertions, are 
believed to exist to facts of which the existence has not been so asserted/ 

For the sake of simplicity, I do not here distinguish various subordinate 
classes of inferences, such as inferences from the manner in which assertions are 
made, from silence, from the absence of assertion, and from the conduct of the 
parties. They may be regarded as so many forms of assertion, and may there¬ 
fore be classed [51] under the general head of inferences from an assertion to 
the truth of the matter asserted. 

This is the distinction usually expressed by saying that all evidence is either 
direct or circumstantial. I avoid the use of this expression, partly because, as 
I have already observed, direct evidence means direct assertion, whereas circum-. 
stantial evidence means a fact on which an inference ls to be founded, and parti v 
for the more important reason that the use of the expression favours an unfound¬ 
ed notion that the principles on which the two classes of inference depend 
are different, and that they have different degrees of cogency, which admit of 
comparison. The truth is that each inference depends upon precisely the same 
general theory, though somewhat different considerations apply to the investi¬ 
gation of cases in which the facts testified to are many, and to cases in which 
the facts testified to are few. 

The general theory has been already stated. In every case the question is, 
are the known facts inconsistent with any other than the conclusion suggested ? 
The known facts in every case whatever are the evidence in the narrower sense 
of the word. The Judge hears with his own ears the statements of the witnesses 
and sees with his own doc iments produced in Court. B is to 

infer, from what he thus sees and hears, the existence of facts which he neither 
sees nor hears. 

Let the question be whether a will was executed. Three witnesses, entirely 
*kove tspicion, come [52J and testify that they witnessed its execution. 
These assertions are facts which the Judge hears for ldmself. Now there are 
three possible suppositions, and no more, which the Judge has to consider in 
proceeding from the known fact, the assertion of the witnesses that they saw the 
will executed, to the fact to be proved—the actual execution of the will 

(1) The witnesses may be speaking the truth. 

(2) The witnesses may be mistaken. 

(3) The witnesses may be telling a falsehood. 

The circumstances may be such us to render suppositions (2) and (3) 
improbable in the highest degree, and generally speaking they would be so. In 
such a case the first hypothesis, i.e., that the will really was executed as alleged, 
would be proved. I he facts before the Judge would be inconsistent with any 
other reasonable Except execution of tie will ThU 

would be commonly called a case of direct evidence. 

l>e i me. The facte which the 

i/tomfnK r u’Tf hiU T 4 * 1 " witues *» made before him a variety of 
5 , f K: beI,U y ( '\ t0 W trUe - Tbo ™» ult of ***» statements is to 

establish certain facts which show that either A or R or 0 must have 
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the crime, and that neither B nor C did commit it. In this case the 
|p before the Judge would be inconsistent with .any other reasonable hypo- 
thesis except that A committed the crime. v This would be commonly called a 
case of circumstantial evidence ; yet it is obvious that the principle on which the 
[53] investigation proceeds as in the last case is identically. the -same. * The 
only difference is in the numbe^of inferences, but no new principle is introduced. 

It is also clear that each case.is identical in principle with the method of 
difference as explained by Mr. Milh> 

Mr. Mill’s illustration ' of the application of that method to the motions of 
the planets is as follows The planets with a central foree give areas prepay 
tional to the times. The planets without a central force give a different set 
of motions : but areas "proportional to the times are observed, llieretore there 
is a central force. 

Similarly in the cases suggested. The assertions of the witnesses give the 
execution of a will, i.e., no^other cause can account for those asse ions a\ mg 

been made. If the will had not been executed "those asser ions ^ ou 

have been made. But the assertions were made, therefore le wi was 
executed. * 

Though inferences from an assertion to its truth,' and inferences from facts 
taken as true to other facts not asserted to be tfue, rest upon e same princip e, 
each inference has its peculiarities. 

The inference from the assertion to the truth of the inattu asst 1 ted is Ini'erence 
usually regarded as. an easy matter, calling for little remar tUm to * 

Though in particular cases it is really easy, and though in a ci itain sui^e ^^tei 
it is always .easy, to deal with, to deal with it rightly is by far the most diffi cult 
task which falls to the lot of a Judge and miscarriages of jus ice a i [5 ] 
invariably caused by dealing with it wrongly. This requires " 1 

To infer from an assertion the truth of the matter asserted is in one sen.^e 
the easiest thing in the w6rld. The intellectual process consis s o on \ one 
step, and that is a step which gives no trouble, and is taken m mo> oases un¬ 
consciously. But to draw the inference in those cases on ' 1,1 u u L,> . . lue 
is a matter of the utmost difficulty. If we were able to affirm the proposition, 

“ All men upon all occasions speak the truth ” the remaining propositions, 

“ This man says so and so/* :c Therefore it is true,’ would piesen no difficulty. 

The major premiss, however., ks subject to wide exceptions, wlucli are not forced 
upon the Judged attention. Moreover, if they were, the Judge lias often no 
means of ascertaining whether or not, and to what extent, they apply to any 
particular case. 

How is it possible to tell how far the powers of observation and memory of Us diffloul- 
a man seen once for a few minutes enable him, and how far the innumerable ‘* s - 
motives by any one or more of which he may be actuated dispose him, to tell 
the truth upon the matter on which he testifies ? Cross-examination supplies 
a test to a certain extent, but those who have seen most ol its application 
w iU be disposed to trust it least as a proof that a man not shaken >y it ought to 
be believed. A cool, steady liar who happens not to be open to contraffictaan 
will baffle the most skilful cross-examiner in the absence ol at * ideals which are 
Hot so common in practice as [55] persons who take their notions on the subject 
from anecdotes or fiction would suppose. 

No rules of evidence which the legislator can enact can perceptibly affect 

difficulty. Judges must deal with it as well as they can by the use of their 
natural faculties and acquired experience, and the miscarriages of justice in which knee 
they will be involved by reasooi of it must be set down to the imperfection of 
°ur means of arming at truth. The natural and acquired shrewdness aucl 
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experience by. which an observant man forms an opinion as to whether akmfjess 
is or is not lying, is by far the most important of all a Judge’s qualifications, 
infinitely more important than any acquaintance with law or with rules of 
evidence. No trial ever occurs in which the exercise of this faculty is not 
required ; but it is only in exceptional cases that questions arise which present 
any legal difficulty or in which it is necessary to exercise any particular ingenuity 
m putting together the different facts which the evidence tends to establish 
This pre-eminently important power for a Judge is not to be learnt out of books 
In so far as it can be acquired at all, it is to be acquired onlv by experience 
for the acquisition of which the position of a Judge is by no means peculiarly 
favourable. People come before him with their cases readv prepared and 
give the evidence which they have determined to give. Unless he knows’them 
in their unrestrained and familiar moments he will have great difficulty in 
finding any good reason for believing one man rather than another. The'l561 
rules of evidence may provide tests, the value of which has been proved bv 
long experience, by which Judges may be satisfied that the quality of the 
materials upon which their judgments arc to proceed is not open to certain 
obvious objections : but they do not profess to enable the Judges to know 
vyhether or not a particular witness tells the truth or what inference is to be 
drawn from a particular fact. The correctness with which this is done must 
fT E ^“tura 1 sagacity,the logical power and the practical experience 
of the Judge, not upon his acquaintance with the law of evidence. 1 

The grounds for believing or disbelieving particular statements made by 
particular people under particular circumstances may lie brought under three 
heads -those which affect the power of the witness to speak the truth ; those 
whirl, affect his will to do so; and those which arise from the nature of the 
statement itself and from surrounding circumstances. A man’s power to 
speak the truth depends upon his knowledge and his power of expression. 

I Ins knowledge depends partly on Ins accuracy in observation partly on bis 
memory, partly on his presence of mmd ; his power of expression depends upon 
an infinite number of circumstances and varies in relation to the subject of 
which he has to speak. 


A man s will to speak the truth depends upon his education, his character, 
his courage, his sense of duty, Ins relation to the particular facts as to which 
he is to testify, his humour for the moment, and a thousand [57) other circum- 
thc presence or absence of which in any particular case it is often 
difficult to form a true opinion. 

The third set of reasons are those which depend upon the probability of 
the statement. ‘ - 


Many discussions have taken place on the effect of the improbability of a 
statement upon its credibility in cases which can never fall under judicial con¬ 
sideration. It is unnecessary to outer upon that subject here. Looking at 
the matter merely in relation to judicial inquiries, it is sufficient to observe 
j\)ut whilst the improbability of a statement is always a reason, and may be 
in practice, a co j its probability is a poor 

reason for bdiovmg it if d nets upon tmony. Probable 

falsehoods are those which an artful ffiu naturally tells; and the fact that a 
good opportunity for telling such a falsehood occurs is the commonest of all 
reasons for ita being told. 


Lpon the whole, it must be admitted that little that is really serviceable 
a“^rtc<r ,l T| Ur, °i 1 lnl ’ :ien V f r )I ! 1 au •swrtiou to the truth of the matter 
too \an m«. ° . w uch tb " U ! litu,r a,|mit8 either generalities 

l | I ' l’ ,w 'tical u ® e - ot they me so narrow and special that 

t b frvH i " 1 V 1 .' ' by personal observations and practical experience. Sucli 

o make them into the form 
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, propositions. Indeed, for obvious reasons, it would be impossible 
_ _ ... The most acute observer would never be able [58] to catalogue the 
tones^of voice, the passing shades of expression or the unconscious gestures 
which he had learnt to associate with falsehood ; and if he did, his observations 
would probably be of little use to others. Every one must learn matters ot this 
sort for himself, and though no sort of knowledge is so important to a Judge, no 
rules can be laid down for its acquisition. (1) 

If the opinion here advanced appears strange, I would invite attention to 
the following illustration Is there any class of cases in which it is in practice, 
[59] so difficult to come to a satisfactory decision as those which depend upon 
the explicit, direct testimony of a single witness uncorrobora e , anc, y ie 
nature of the case, incapable of corroboration ? For ^ tan ^, e ’ . stat ; on 

woman are travelling alone in a railway carriage. The rain - I , a • 

and the woman charges the man with indecent conduct which he domes. 
Nothing particular is known about the character or previous > ‘ 

The woman is not betrayed on cross-examination into any in _ . . • ' 

are no cases in which the difficulty of arriving at a satisfac ] 4- , \ ‘ 

thing like so great. It is easy to decide them as it is easy > i en( ^hv chain 
it is easier to deal satisfactorily with the most coinphca i 
of inference. . - , 

Tlic uncertainty of inferences from aasertic"Vhcv^av be considered 2 

asserted may be shown by stating them logically, int v j 
being the conclusions.of syllogisms in this form; , 

All men situated in such and such a manner speak tie ru 1 s P ea 
falsely (as the case may be). 

A B, situated in such and such a manner, says so and so. 

Therefore, in saying so and so, he speaks truly or fil^h (as t ie case in a] e 

This is a deduction resting on a previous induction, b c °Jxceeclingiv 

the induction which furnishes the major premiss mils « . j. , , ?j" 

imperfect, and that the truth of the minor premiss, which is essential to the 

deduction, is always morn or less conjectural. , . . 

I , n , ;. f ^ the first kind may be inci- 

[60] In many cases the defects of n^rences o -l inference8 f rom 

dentally remedied by inferences of the ?<*ond JM«> j believed by the 

facte which are asserted, and on the pound of micb j uow proceed 

Court to exist, to facts not asserted to exist., 

examine. . , , ,, , 

I have observed that the inference from an assertion o ie -ru^ o e 
matter asserted often is as easy as it always appea r ' * y 

passion- The common-places about the 
evidence of police-men. children, women, 
l the natives of particular countriqe 
belong to this subject. The only remark 
1 feel inclined tv add to what is commonly 
on it is that according to my observa- 
' power to tcH the truth winch 
’ * observation* knowledge of 
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Illustration. 


(1) I may give a few anecdotes which 
have no particular value in themselves, 
hut which show what I mean. “ I always 
used to look at the witnesses’ toes when 
1 was cross examining them.” said a 
friend of mine who had practised at the 
har in Ceylon. “ As soon as they bevan 
t,J lie they always fidgeted about with 
them." I know a Judge who formed the 
opinion that a letter had been forged 
because the expression “ that woman ” 
which it contained appeared to him to be 
one which a woman and not a mpn would 
use, and the question was whether the 
letter in question had been forged by a 
Woman. In the life of Lord Keeper 
Guilford it is said that he always acted 
un the principle that a man ryas to be 
believed in wh it he said when he was in 
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t remedy difficult for an untrained person 
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instances, which it is much easier to recognise when they occur than to reduce to 
rule, a direct assertion, even by a single witness of whom little is known, is 
entitled to great weight. Suppose, for instance, that the matter asserted is of a 
character indifferent in itself and upon which the witness is, or for aught he can 
tell may be, open to contradiction. A single assertion of this sort may outweigh 
a mass of artfully combined falsehood. Suppose, for instance, that a number 
of witnesses have been called to prove an alibi , and that they allege that on a 
given day they were all present together with the person on behalf of whom 
the alibi is to be proved at a fair held at a certain place. If the Magistrate of 
the district, whose duty it was to superintend the fair, were to depose that the 
fair did not begin to be held till a day subsequent to the one in question, no one 
would doubt that the witnesses had conspired together to give false evidence 
by the familiar trick of changing the day. In this case one direct assertion 
would outweigh many direct assertions. Why ? Beacuse the Magistrate of 
the district would be a man of [61] character and position ; because he would 
(we must assume) be quite indifferent to the particular case in issue ; because 
he would be deposing to a fact of which it would be his official duty to be cog¬ 
nizant and on which he could hardly be mistaken ; and lastly, because the fact 
would be known to a vast number of people, and he would be open to contra¬ 
diction, detection, and ruin if he spoke falsely. Change these circumstances, 
and the equally explicit testimony of the very same man might be worthless! 
Suppose, for instance, that he was asked whether he had committed adultery ? 
ffis denial would carry hardly any weight in any conceivable case, inasmuch 
as the charge is one which a guilty man would always deny, and an innocent 
man could do no more. In other words, since the course of conduct supposed 
is one which a man would certainly take whether he were innocent or not, the 
fact of his taking it would afford no criterion as to his guilt or innocence. ’ 

Now in almost all judicial proceedings a certain number of facts are estab¬ 
lished by direct assertions made under such circumstances that no one would 
seriously doubt their truth. Others are rendered probable in various degrees 
and thus the judge is furnished with facts which he may use as a basis for his 
inferences as to the existence of other facts which are either not asserted to 
exist, or are asserted to exist by unsatisfactory witnesses. 


These inferences are generally considered to be more difficult to draw than 
the inference from an assertion to the matter asserted. In [62] fact, it is far 
easier to combine materials supposed to be sound, than to ascertain that they 
are sound. In the one case no rules for the Judge’s guidance can be laid down. 
No process is gone through, the correctness of which can afterwards be inde¬ 
pendently tested. The Judge has nothing to trust to but his own natural and 
acquired sagacity. In the other case all that is required is to go through a pro¬ 
cess with which, as Mr. Huxley remarks, every one has a general superficial 
acquaintance tested by every-day practice, and the theory of which it is easy 
to understand and interesting to follow out and apply. 

The facts supposed to be proved must ultimately fulfil the conditions of 
the method of difference, but they may be combined by any of the recognised 
logical methods or by a combination of them all. The object, indeed, at which 
they are all directed is the same, though they reach it by different roads. A few 
illustrations will make this plain. The question is whether A has embezzled 
a small sum of money, say a particular rupee which he received on account of 
hi.-, employer and did not enter in a book in which he ought to have entered it. 
His defence is that the omission to make the entry was accidental. The account 
jouk is examined, and it is found that in a long series of instances omission of 
email sums have been made, each of which omissions is in A’s favour. This, 
m the absence of explanation, would leave no reasonable doubt of A’s guilt in 
each and every .case. It would be practically impossible to account for such 
facts except upon the assumption of [63] systematic fraud. Logically, this is 
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tance of the Method of Agreement applied to so great a number of instances 
as to exclude the operation of chance. When, however, this is done, the Method 
of Agreement becomes a case of the Method of Difference. 

The well-known cases in which guilt Is inferred from a number of separate Converging 
independent, and, so to speak, converging probabilities, may be regarded as an £ ies# 
illustration of the same principle. Their general type is as follows :— 

B was murdered by some one. 

Whoever murdered B had a motive for his murder. 


A had a motive for murdering B. 

Whoever murdered B had an opportunity for murdering B. 

A had an opportunity for murdering B. 

Whoever murdered B made preparations for the murder of B. 

A acted in a manner which might amount to a preparation for murdering B. 

In each of these instances, which might of course be indefinitely multiplied, 
one item of agreement is established between the ascertained fact that B was 
murdered and the hypothesis that A murdered him, and it does sometimes hap¬ 
pen that these coincidences may be multiplied to such an extent and may be 
of such a character as to exclude the supposition of chance, and justify the 
inference that A was guilty.(l) The case, however, is a [64 J rare one, and there 
is always a great risk of injustice unless the facts proved go beyond the mere 
multiplication of circumstances separately indicating guilt, and amoun to a 
substantial exclusion of every reasonable possibility of innocence. 

The celebrated passage in Lord Macaulay's Essays in which he seeks to JjJustra- 
prove that Sir Philip Francis was the author of Junius's letters, is an instance, 
of an argument of this kind. The letters, he says, show that live facts can be 
predicated of Junius, whoever he may have been. But these live fac- :s may 
also be predicated of Sir Philip Francis and of no one else. Whe| er any part 
of this argument can in fact be sustained, is a question to which it would be 
impertinent to refer here, but that the method on which it proceec s is egi nnate 
there can be no doubt. 

The cases in which it is most probable that injustice will be done by the Rules as to 
a pplicatio n of the method of agreement to judicial inquiries, aie 1G *e m which cor P^ac ich. 
the existence of the principal fact has to be inferred from circumstances pointing 
to it. This is the foundation of the well-known rule that t e corpus delictiI ^ 
should not in general in criminal cases be inferred from other tacts, but shouty 
he proved independently. It has been sometimes narrowed o the proposition 
that no one shoukT be convicted of murder unless the body or trie murdered j 
person has been discovered. Neither of these rules is more than a rough and 
partial application of the general principle stated above. If the circumstances 
ar c [65] such as to make it morally certain (within the definition given above) 
that a crime has been committed, the inference that it was so committed is as 
safe as any other such inference. 

The captain of a ship, a thousand miles from any land, and with no other IUustra* 
vessel in sight, is seen to run into his cabin, pursued by several mutinoiis sailors. s * 

The noise of a struggle and a splash are heard. The sailors soon afterwards 
come out of the cabin and take the command of the vessel. The cabin windows 
ure opened. The cabin is in confusion, and the captain is never seen or heard 
°I again. 

A person looks at his watch and returns it to his pocket. Immediately 
afterwards a man comes past, and makes a snatch at the watch, which 
disappears. The man being pursued, runs away and swims across a river ; he 



(1) See Richardson's cascj p. 89 (j'.t., 45 of ibis iiitrodaction). 
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is arrested on the other side, 
is never found. 


<3L 


He has now atch in his possession and the watch 


In these cases it is morally certain that murder and theft respectively 
were committed, though in the first case the body, and in the second the watch 
is not producible. 

Existence Cases, however, do undoubtedly occur in which the inference that a crime 

of corpus p as k een committed at all is a mistake. They may often be resolved into a 

sometimes case of begging the question. The process is this : suspicion that a crime has 
wrongly "in- been committed is excited, upon inquiry a number of circumstances are de¬ 
ferred. covered which, if it is assumed that a crime has been committed, are suspicious, 
but which are not suspicious unless the assumption is made. 

[66] A ship is cast away under such circumstances that her los3 may be 
accounted for either by fraud or by accident. 


The captain is tried for making away with her. A variety of circumstances 
exist which would indicate preparation and expectation on his part if the ship 
really was made away with, but which would justify no suspicion at all if she 
was not. It is manifestly illogical first to regard the antecedent circumstances 
as suspicious, because the loss of the ship is assumed to be fraudulent, and next 
to infer that the ship was fraudulently destroyed from the suspicious character 
of the antecedent circumstances. This, however, is a fallacy of very common 
occurrence, both in judicial proceedings and in common iife.(l) 

The modes in which facts, may be so combined as to exclude every hypo¬ 
thesis other than the one which it is intended to establish are very numerous, 
and are, I think, better learnt from specific illustrations and from actual practice 
than from abstract theories. One of the objects of the illustrations given in 
the next chapter is to enable students to understand this matter. 

The result of the foregoing inquiries may be summed up as follows : —■ 

I. In judicial inquiries the facts which form the materials for the decision 
of the court are the facts that certain persons assert certain things under certain 
circumstances. [67J These facts the Judge hears with his own ears. He also 
sees with his own eyes documents and other things respecting which he hears 
certain assertions. 

II. His task is to infer— 


i 

Summary of 
conclusions. 


(1) From what he himself hears and sees the existence of the facts asserted 

to exist; 

(2) From the facts which on the strength of such assertions he believes 

to exist other facts which are not so asserted to exist. 

III. Each of these inferences is an inference from the effect to the cause, 
and each ought to conform to the Method of Difference ; that is to say, the cir¬ 
cumstances in each case should be such that the effect is inconsistent (subject to 
the limitations contained in the following paragraphs) with the existence of any 
other cause for it than the cause of which the existence is proposed to be proved. 

IV. The highest results of judicial investigation must generally be, for the 
reasons already given, to show that certain conclusions are more or less probable. 

V. The question—what degree of probability is it necessary to show, in 
order to warrant a judicial decision in a given case ? is a question not of logic, but 
of prudence, and is identical with the question : 44 What risk of error is it wise to 
run, regard being had to the consequence of error in either direction ? ” 

Vi. This degree of probability varies in different cases to an extent which 
cannot be strictly defined, but wherever it exists it may be called moral certainty* 

(lAn illu.itration of this form of Sch> tner Erin, and subsequently received 
error occurred in the case of R. v. Steward a free pardon on the ground of thei 1 2 * 
and two others, who were convicted at innocence. 

Singapore in 1867 for casting away the 
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THE THEORY OF RELEVANCY, WITH ILLUSTRATIONS. 

An intelligence of sufficient capacity might perhaps be able to conceive Relevancy 
of all ev ents as standing to each other in the relation of cause and effect ; and con- 

z'"' / though the most powerful of human minds are unequal to el forts which fall even ^ as 
/ infinitely short of this, it is possible not only to trace the connection between cause and 
» cause and effect, both in regard to human conduct and in regard to inanimate effect, 
matter, to very considerable lengths, but to see that numerous events are con- . 
nected together, although the precise nature of the links which connect them I 
may not be open to observation. The connection may be traced in either 
direction, from effect to cause or from cause to effect ; and if these two words 
were taken in their widest acceptation, it would be correct to say that when anv 
^theory has been formed which alleges the existence of anv fact all tacts_are . 
relevant which, if that theory was true, would stand to the fact alleged to exist 
Wither in the relation of cause or in the relation of effect. 

It may be said that this theory would extend the limits of relevancy beyond Objection®, 
all reasonable bounds, inasmuch as all events whatever are or may >e more or 
[69] less remotely connected bv the universal chain of cause and effect, so that 
the theory of gravitation would upon this principle be relevant, wherever one 
of the facts in issue involved the falling of an object to the ground. 

The answer to this objection is, that wide, general causes, which apply to Answer, 
all occurrences, are, in most cases, admitted, and do not require proof ; but no 
doubt if their application to the matter in question were doubtful or were mis¬ 
understood, it might be necessary to investigate them. *or instance suppose 
that in an action for infringing a patent, the defence set up was that the patent 
was invalid, because the invention had been anticipated by some one who pre¬ 
ceded the patentee. The issue miaht be whether an earlier machine was sub¬ 
stantially the same as the patentee’s machine. All the facts, therefore, which 
went to make up each machine would be facts in issue. But each machine 
would be constructed with reference to the general formula? called laws of nature 
and thus the existence of an alleged law of nature might well become, not merely 
relevant, but a fact in issue. °If the first inventor of barometers had taken 
out a patent, and had had to defend its validity, the variation of atmospheric 
pressure, according to the height of a column of air, and the fact that air has 
weight, might have been facts"in issue. 

With regard to the remark that all events arc connected together more or Traceable 
less remotely as cause and effect it is to lx? observed that though this is or may Influence of 
be true, it is equally true that the limit [70) within which the influence of causes oamos on^ 
upon effects can be perceived is generally very narrow. A knife is used to rovv 
commit a murder, and it is notched and stained with blood in the process. The 
knife is carefully washed, the water is thrown away. and the notch m the blade 
is ground out. It is obvious that, unless each link in this chain of cause and 
effect could be separately proved, it would he impossible to trace the connection 
between the kuife cleaned and ground and the purpose for which it had been 
used. On the other hand, if the first step the fact that the knife was bloody 
at a given time and place—was proved, there would be no use in inquiring into 
the further effects produced by that fact, such as the staining of the water in 
which it Was washed, the infinitesimal effects produced on the river into which 
the water was thrown, and so forth. 
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[ to Til e rule, therefore, that facts may be regarded as relevant which can be 
effects^true, ®uown to stand either in the relation of cause or in the relation of elfect to the 
subject to fact to which they are said to be relevant, may be accepted as true, subject to the 
caution that, when an inference is to be founded upon the existence of such a 
in the con- conne ction, every step by which the connection is made out must either be 
nection 1 --* 1 ,..-- - . . 


must be 
made out. 
Illustra¬ 
tion. 


Obscurity 
of this 
definition. 


Importance 

of these 
sootlons. 


■- \ -- : i " .—« 10 indue uui must eir,ner ue 

proved, or be so probable under the circumstances of the case that it may be 
presumed without proof. Footmarks are found near the scene of a crime The 
circumstances are such that they may be presumed to be the footmarks made 
by the criminal. These marks [71] correspond precisely with a pair of shoes 
found on the feet of the accused. The presumption founded upon common 
experience though its force may vary indefinitely, is that no two pairs of shoes 
would make precisely the same marks. It may further he presumed, though 
this presumption is by no means conclusive, that shoes were worn by the owner 
on a given occasion. Here the steps are as follows :_ 

(1) Th LF™i^°h. C 7 mitt \ d ft Crime P robabl y made those marks 

by pressing the shoes which he wore on the ground. 

(2) The person who committed the crime probably wore his own shoes. 

(3) The shoes so pressed were probably these shoes. 

(4) These shoes are A B's shoes. 


Therefore A D probably made those marks with those shoes. 

Therefore A B probably committed the crime. 

These facts may be exhibited in the relation of cause and effect thus 

(1) A's owning the shoes was the cause of his wearing them. 

(2) His wearing them at a given place and time caused the marks. 

(3) The marks were caused by the flight of the criminal. 

(4) The flight of the criminal was caused by the commission of the 

crime. 


[72] (5) Therefore the marks were caused by the flight of A the criminal 
after committing the crime. 


Though this mode of describing relevancy might be correct, it would not 
be readily understood. For instance, it might be asked, how is an alibi relevant 
under this definition ? The answer is, that a man’s absence from a given place 
at a given time is a cause of his not having done a given act at that place and 
tune. This mode of using language would however, be obscure, and it was for 
this reason that relevancy was very fully defined in the FA-idence Act (as 0-11 
7“ inclusive). These sections enumerate specifically the different iiurto 
ot the connection between cause and effect which occur most frequently in judi¬ 
cial proceedmgs. They are designedly worded very widely, and in such a way 
as to overlap each other. Thus a motive for a fact in issue (s. 8) is part of its 
cause (s. 7). Subsequent conduct influenced by it (s. 8) is part of its effect (s 7) 
Facts relevant under s. 11 would, in most cases, be relevant under other sections. 
Ihe object of drawing the Act m this manner was that the general ground on 
which facts are relevant might be stated in as many and as popular forms as 
possible, so that if a fact is relevant, its relevancy mav be easily ascertained 


part of^L^T ar °» by far tl L* m °$ im P° rtant > 83 they are the most original 
K T 6as the Fn^r. A ’ 08 they afil T Wllat facts P^ed, 


the f Ct T\ a I? for ffP° 8es °.f study, and in order to make 

practTtioLrs not /J W i° if VH hclon S, casll y intelligible to students and 
^ * framed m English Courts, they are not likely to give rise to 
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6 n or to nice distinction. The reason is that s. 167 of the Evidence Act 
^wHich was formerly s. 57 of Act II of 1855, renders it practically a matter of 
little importance whether evidence of a particular fact is admitted or not. The 
extreme intricacy and minuteness of the law of England on this subject is 
principally due to the fact that the improper admission or rejection of a single 
question and answer would give a right to a new trial in a civil case, and would 
upon a criminal trial be sufficient ground for the quashing of a conviction before 
the Court for Crown Cases reserved. 



The improper admission or rejection of evidence in India has no effect 
at all, unless the Court thinks that the evidence improperly dealt with either 
turned or ought to have turned the scale. A Judge, moreover, if he doubts as 
to the relevancy of a fact suggested, can, if lie thinks it will lead to any thing 
relevant, ask about it himself under s. 165. 

In order to exhibit fully the meaning of these sections, to show how the Act Illustration, 
was intended to be worked and to furnish students with models by which they 
may be guided in the discharge of the most important of their duties, abstracts 
are appended of the evidence given at the following remarkable trials . 


[74] 1 . R. v. Donellan. 

2. R. v . Belaney. 

3. R. v. Richardson. 

4. R. v. Patch. 


5. R. v. Palmer. 

To every fact proved in each of these cases, the most intricate that I could 
discover, a note is attached, showing under what section of the Evidence Act 
it would be relevant. 

I may observe upon these cases that the general principles of evidence are, 
perhaps, more clearly displayed in trials for murder, than in any others. Mur¬ 
ders are usually concealed with as much care as possible ; and, on the other 
-land, they must, from the nature of the case, leave traces behind them which 
render it possible to apply the argument from effects to causes with greater 
force in these than in most other cases. Moreover as they involve capital 
punishment and excite peculiar attention, the evidence is generally investi¬ 
gated with special care. There are accordingly few cases which show so 
distinctly the sort of connection between fact and fact, winch makes the 
existence of one fact a good ground for inferring the existence of another. 


I. 

[75] Case of R. v. Donf.llan.(I) 

John Donellan, Esq., was tried at Warwick Spring Assizes 1781, before 
Mr. Justice Buller, for the murder of Sir Theodosius Broughton, Ins brother-in- 
law, a young man of fortune, twenty vears of age(2), who, up to the moment 
. his death, had been in good health and spirits, with the exception of a trifling 
ailment, for which he occasionally took a laxative draught. (2) Mrs, Donellan 
was the sister of the deceased, and, together with Lady Broughton, his mother, 
hved with him at Lawford Hall, the family mansion.(3) 


^ihs on “ Circumstantial Evidence,” (3) State of things under which facts 
PP. 192-6. iu issue happened (section 7). 

(2) Introductory fact (section 9). 
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In the event of Sir T. Broughton’s death, unmarried and without issuer mo 
greater part of his fortune would descend to Mrs. Donellan(l) ; but it was 
stated, though not proved, by the prisoner in his defence that he on his marriage 
entered into articles for the immediate settling of her whole fortune on herself 
and children, and deprived himself of the possibility of enjoving even a life- 
estate in [76] case of her death, and that this settlement extended not only to 
the fortune but to expectancies.(2) 

For some time before the death of Sir Theodosius the prisoner had on 
several occasions falsely represented his health to be very bad and his life to 
be precarious.(3) On the 29th of August the apothecary in attendance sent 
him a mild and harmless draught to be taken the next morning (4) In the 
evening the deceased was out fishing(5), and the prisoner told his mother that 
he had been out with him, and that he had imprudently got his feet wet, both of 
which assertions were false.(G) When Sir Theodosius was called on the following 
morning he was in good health(7), and about seven o’clock his mother went 
to his chamber to give him his draught^), of which he immediatelv com¬ 
plained^), and she remarked that it smelt like bitter almonds.(lO) 1771 In 
about two minutes he struggled very much as if to keep the medicine down and 

Sed Sffi-lo dS'lll” EThf in ki * etomacll (ll); in ten minute’s ho 

h£ 6Z Us S"ionoSd Sd "S'WnnlnWS 1' f 0 ""’ h “! *“5 

within half an hour after taking the dose ho died.(Ilf * h moutlj ' and 

Lady Broughton ran downstairs to give orders to a servant to go for the 

n in , less i han b fi ' e 

bottle was, and Lady Broughton showed him the two^fa h ®?li h ^Sr 
then took up one of them and said Is this it ? ” and being answered “ Yes ” 
he poured some water out of the water bottle which was Mar into the phial 
shook it and then emptied it into some dirty water which was in a wash-hand 
basm Lady Broughton said, You should not meddle with the bottle,” upon 
which the prisoner snatched up the other bottle and poured water into that also, 
and shook it, and then put lus finger into ,t and tasted it. Lady Broughton 

,h= firs, Hotel,., 1 , 3 , The grisouer ordered . t, Kg 

the dirty things and the bottles, and put the bottles into her hands for that 

riJ P K Ut the “, d0WD T? ?L bein S d ™cted by Lady Broughton to 
do so, but subsequently removed them on the peremptory order of the 


O) Motive (section 8). 

(2) Fact rebutting an inference sug¬ 
gested by a relevant fact (section 9). 
i hese facts are omitted by Mr. Wills, but 
are mentioned in my account of the case. 
Gen. View, Crim. Law, p. 338. 

(3) Facts showing preparation for fact 
in issue (section 8). The statements are 
also admissions as against the prisoner 
(flection 17). 

(4) A fact affording an opportunity for 
lactu in issue (section 7). 

< 5 > Introductory to what follows 
(sectton 9). 

(,ec,;„/^ ara,i ° n (SeC,ionR) ’ Admission 

.,. <7 J „ S ! atc l, ‘ under which facts 

»n n.uc happened (section 7 ). 

ch mLl ^at Donellan 

changed the apothecary's draught tor a 


Poisoned one administered by Lady Brough¬ 
ton. a n innocent agent. Therefore the 
a< ministration of the draught suggested to 
Pe poisoned was a fact in issue (section 

*° this, see section 14. 

( i0; *;*•# of prussic acid. Lady Brough¬ 

ton perceived by smell the presence of the 
Poison. Therefore she smelt a fact in 
issue (section 5). 

Effects facts in issue (section 
:/• -y 1 these facts go to make up the 

! ict of his death which was a fact in issue. 

‘ 1-) Introductory to next fact as fixing 
the time (section 9). 

(13) Subseuiient conduct influenced by 
,l . ct * n lssne and statements explanatory 
or conduct (section 8). 

(in This word is Mr. Wills' comment. 
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On the arrival of the apothecary, the prisoner said the deceased 
ta^^been out the preceding evening fishing, and had taken cold, but lie said 
nothing of the draught which he had taken.(1) The prisoner had a still in his own 
room which he used for distilling roses(2) ; and a few days after the death of Sir 
Theodosius he brought it full of wet lime to one of the servants to be cleaned.(3) 
The prisoner made several false and inconsistent statements to the servants as 
the cause of the young man’s death(4) ; and on the day of his death he wrote 
to Sir W. Wheeler, his guardian, to inform him of the event, but made no 
reference to its suddenness.(4) The coffin was soldered up on the fourth day 
after the death.(5) Two days afterwards Sir W. Wheeler in consequence of the 
rumours w T hich had reached him of the manner of Sir Theodosius s death, and 
that suspicions were entertained that he had died from the effects of poison(6), 
wrote a letter to the prisoner requesting [79] that an examination might take 
place, and mentioning the gentlemen by whom he wished it to be conducted.(7) 
The prisoner accordingly sent for them, but did not exhibit *-ir u . \\ heeler s 
letter alluding to the suspicion that the deceased had been poisoned, nor did 
he mention to them that they were sent for at his request. Having been induced 
by the prisoner to suppose the case to be one of ordinary death (e ), and uncling 
the body in an advanced state of putrefaction, the medical gentlemen declined 
to make the examination on the ground that it might be attended with personal 
danger. On the following day a medical man who had heard of their refusal 
to examine the body offered to do so, but the prisoner declined his o ier on the 
ground that he had not been directed to send for him.(9) On the same day the 
prisoner wrote to Sir W. Wheeler a letter in which he stated that the medical 
men had fully satisfied the family, and endeavoured to account [oOJ for the 
event by the ailment under which the deceased had been suneimg , ut lie did 
not state that they had not made the examination.(10) Three or lour days 
after, Sir W. Wheeler having been informed that the body had no. been 
examined(ll) wrote to the prisoner insisting that it should be aone(l^), which, 
however, he prevented by various disingenuous contrivances(13), ana the iody 
was interred without examination. (14) In the meantime, the circumstances 
having become known to tlie coroner, he caused the body to > disinterred 
nnd examined on the eleventh day after death. Putrefaction was found to be 
far advanced, and the head was not opened, nor the bowels examined, and in 
other respects the examination was incomplete.(15) ” ‘ ien ^ ac v Broughton 


(H Subsequent conduct and explanatory 
statements (section 8). 

(2) Opportunity to distil laurel-water, 
the poison said to have been used (section 

(3) Subsequent conduct (section 8). 

(4) Admission, 17, 18. 

(5) Introductory to what follows 
(section 9). 


(6) Introductory to, and explanatory of, 
what follows (section .9). It should be 
observed that proof of the rumours and 
suspicions for the purpose of showing the 
^uth of the matters rumoured and suspected 
would not be admissible. The fact that 
1 u rc were rumours and suspicions explains 
bir W. Wheeler’s letter. 

(71 Statement to the prisoner and 
mtecting his conduct (section 8, ex. 2). 

Subsequent conduct of prisoner 
section 8> and Mr. Wills’ comment on the 
conduct. 


Subsequent conduct (section 8). 
1 he fact that the first set of doctors re¬ 


fused explains the prisoner’s conduct by 
showing that it had the effect of preventing 
examinations (section 7). The ground on 
which they refused tends to rebut this 
inference (section 9), but the second 
doctor’s offer, and the prisoner’s conduct 
thereon, tend to confirm it (section 9). 

(10) Subsequent conduct (section 11) 
and admission (section 17). 

(11) Introductory (section 9). 

(12) Statement to the prisoner affecting 
his conduct (section 8, ex. 2). 

( 13 ) Each contrivance and each cir¬ 
cumstance which showed that it was 
disingenuous would come under the head 
„f subsequent conduct (section 8). 

(14) The hurial was part of the transac¬ 
tion (section 6). The absence of examina¬ 
tion is explanatory of parts of the medical 
evidence. The whole is introductory to 
medical evidence (section 9). 

(15) Introductory to opinions of experts 
(sections 9, 45. 46). 
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in giving evidence before the coroner’s inquest, related the circumstance of 
prisoner having rinsed the bottles, he was observed to take hold of her sleeve 
and endeavour to check her, and he afterwards told her that she had no occa¬ 
sion to have mentioned that circumstance, but only to answer such questions 
as were put to her ; and in a letter to the coroner and j ury he [81] endeavoured 
to impress them with the belief that the deceased had inadvertently poisoned 
himself with arsenic, which he had purchased to kill fish.(l) Upon the trial 
four medical men — three physicians and an apothecary—were examined on 
the part of the prosecution, and expressed a very decided opinion mainly 
grounded upon the symptoms, the suddenness of the death, the post-mortem 
appearances, the smell of the draught as observed by Lady Broughton, and the 
similar effects produced by experiments upon animals, that the deceased had 
been poisoned with lauiel-water(2) ; one of them stating that on opening the 
body he had been affected with a biting acrimonious taste like that which 
affected him in all the subsequent experiments with laurel-water.(3) An 
eminent(l) surgeon and anatomist stated a positive opinion that the symptoms 
did not necessarily lead to the conclusion that the deceased had been poisoned, 
and that the appearances presented upon dissection explained nothing but 
putrefaction.(2) The prisoner was convicted and executed. 


II. 

, [82] Case of R. v. Belaney.(5) 

A surgeon named Belaney was tried at the Central Criminal Court, August 
1844, before Mr. Baron Gurney, for the murder of his wife. They left their 
place of residence, at North Sunderland, on a journey of pleasure to 
London on the 1st of June (having a few days previously made mutual wills in 
each other’s favour) (6), where on the 4th of that month they went into lodgings. (7) 
The deceased, who was advanced in pregnancy, was slightly indisposed after the 
journey ; but not sufficiently so to prevent her going about with her husband.(8) 
On the 8th, being the Saturday morning after the arrival in town, the prisoner 
rang the bell for some hot water, a tumbler, and a spoon(9) ; and he and his 
wife were heard conversing in their chamber about seven o’clock. About a 
quarter before eight the prisoner called the landlady upstairs, saying that his 
wife was very ill ; and she found her lying motionless on the bed, with her eyes 
shut and her teeth closed, and foaming at the [83] mouth. On being asked if 
she was subject to fits, the prisoner said she had fits before, but none like this, 


O) Subsequent conduct (section 8) and 
admissions (section 17). 

(2) Opinion of experts (section 45). 

(3) This i>; a. case of testing a fact in 
issue, via,, the laurel* water present in the 
body. Sec. definition of fact, section 3. 

(4) This wa9 the famous John Hunter. 


(5) Wills on “ Circumstantial Evi¬ 
dence," pp. 175—178. 

(6) Motive (section 8). 

(7) Introductory (section 9). 

(.8) State of things under which fact 
in issue happened (section 7). 

(9) Preparation (section 8). 
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' she would not come out of it. On being pressed to send for a doctor, 
prisoner said he was a doctor himself, and should have let blood before, but 
there was no pulse. On being further pressed to send for a doctor and his 
friends he assented, adding that she would not come to ; that this was an affec¬ 
tion of the heart, and that her mother died in the same way nine months ago. 
The servant was accordingly sent to fetch two of the prisoner’s friends, and on 
her return she and the prisoner put the patient’s feet and hands in warm water 
and applied a mustard plaster to her chest. A medical man was sent for, but 
before his arrival the patient had died.(l) There was a tumbler close to the 
head of the bed, about one-third full of something clear, but whiter than water ; 
and there was also an empty tumbler on the other side of the table, and a paper 
of Epsom salts. (2) In reply to a question from a medical man whether the 
deceased had taken any medicine that morning, the prisoner stated that she 
had taken nothing but a little salts. (3) On the same morning the prisoner 
ordered a grave for interment on the following Monday.(4) Tn the [84] mean¬ 
time the contents of the stomach were examined and found to contain prussic 
acid and Epsom salts. It was deposed that the symptoms wore similar to those 
of death by prussic acid, but might be the result of any powerful sedative 
poison, and that the means resorted to by the prisoner were not likely to 
promote recovery, but that cold effusion, artificial respiration, and the application 
of brandy or ammonia (which in the shape of smelling salts is found in every 
house) and other stimulants were the appropriate remedies, and might pro¬ 
bably have been effectual. No smell of prussic acid had been discovered in 
the room, though it has a very strong odour, but the window was open, and it 
was stated that the odour is soon dissipated by a current of air. (5) dhe prisoner 
had purchased prussic acid, as also acetate of morphine, on the preceding day, 
from a vendor of medicines with whom he was intimate ; but he had been in 
the habit of using these poisons under advice for a complaint in the stomach.(6) 
wo days after the fatal event the prisoner stated to the medical man, who had 
1011 called in and who had assisted in the examination of the body, that on the 
fnorning in question he was about to take some prussic acid ; that, on endeavour- 
jug to remove the stopper he had [85 1 some difficulty, and used some force with 
[ho handle of a tooth brush ; that in consequence of breaking the neck of the 
ottle by the force, some of the acid was spilt; that ho placed the remainder 
jn the tumbler on the drawers at the end of the bed-room, that he went- into 
c front room to fetch a bottle wherein to place the acid, but instead of 
so doing began to write to his friends in the country, when in a few minutes he 
card a scream from his wife’s bed-room, calling for cold w T ater, and that the 
prussic acid was undoubtedly the cause of her death. Upon being asked what 
ic had done with the bottle, the prisoner said lie had destroyed it; and on 
euig asked why he had not mentioned the circumstances before, he said he 
iad not done so because he was so distressed and ashamed at the conse¬ 
quence of his negligence. To various persons in the north of England the 
Fusoner wrote false and suspicious accounts of his wife s illness. In one of 
icni, dated from the Euston Hotel on the 6th of June, he stated that his wife 
Was unwell, and that two medical men attended her, and that in consoquence 


U; The death and attendant circt 
'nces are facts in issue and pari of 
transaction (sections 5. 26b The ot 
acts are conduct (section 8) and adn 
sions (sections 37, 18). 

^ btate of things at death, or ca 
(sectioa C 7). 0£ adminislration of P ai 

^ clra istfons (sections 17, 18). 

Conduct (section 8). 


(5) Effect of poisoning (section 7), 
opinions of experts (sections 45. 46). The 
absence of the smell of prussic acid and 
the presence of the draughts are respectively 
a fact suggesting the absence of prussic acid, 
and a fact rebutting that inference 
(section 9). 

(6) Preparation (section 8) and fact 
rebutting inference from purchase of 
poison (section 9). 
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/he should give up an intended visit to Holland, and 
of a miscarriage. For these statements there was no foundation. At that 
time moreover he had removed from the Euston Hotel into lodgings, and on the 
same day he had made arrangements for leaving his wife in London, and pro¬ 
ceeding himself on his visit to Holland. In another letter, dated 8th of June, 
and posted after his wife’s death, though it could not be determined whether 
it was written before or after, the prisoner stated that [861 he had had his wife 
removed from the hotel to private lodgings, where she was dangerously ill and 
attended by two medical men, one of whom had pronounced her heart to be 
diseased ; these representations were equally false. In another letter, dated 
the 9th of June, but not posted until the 10th, lie stated the fact of his wife’s 
death, but without any allusion to the cause ; and in a subsequent letter he 
stated the reason for the suppression to bo to conceal the shame and 
reproach of his negligence. The prisoner’s statements to his landlady that his 
wife’s mother had died from disease of the heart was also a falsehood, the 
prisoner having himself stated in writing to the registrar of burials that brain 
fever was the cause of death.(1) It was, however, proved that the prisoner 
was of a kind disposition, that he and his wife had lived upon affectionate terms 
and that he was extremely careless in his habits(2) ; and no motive for so horrible 
a deed was clearly made out, though it was urged that it was the desire of 
obtaining her property by means of her testamentary disposition. (3) Upon the 
whole, though the case was to the last degree suspicious, it was certainly possible 
that an accident might have taken place in the way suggested ; and the jury 
brought in a verdict of acquittal. 

The two cases of Donellan and Belaney are not merely curious in them¬ 
selves, but throw’ light upon one of the most important of the [87] points con¬ 
nected with judicial evidence, the point namely as to the amount of uncertainty 
w’hich constitutes what can be called reasonable doubt. This I have already 

is a question, not of calculation, but of prudence. The cases in question 
show that different tribunals at different times do not measure it in precisely 
the same w r av. In Donellan s case the jury did not think the possibility that 
Sir Theodosius Broughton might have died of a fit sufficiently great to constitute 
reasonable doubt as to his having been poisoned. In Belaney’s case the jury 
thought that the possibility that the prisoner gave his wife the poison by 
accident did constitute a reasonable doubt as to his guilt. If the chances of the 
guilt and innocence of the two men could be numerically expressed, they would, 
I think, be as nearly as possible equal, and it might be said that both or that 
neither ought to have been convicted if it were not for the all-important principle 
that every case is independent of every other, and that no decision upon facts 
forms a precedent for any other decision. If two juries were to try the very same 
case, upon the same evidence and with the same summing up and the same 
arguments by counsel, they might very probably arrive at opposite conclusions 
and yet it might be impossible to say that either of them was wrong. Of the 
moral qualifications for the office of a Judge few are more important than the 
strength of mind whi< 1 is capable pf admitting the unpleasant truth that it is 
often necessary to act upon probabilities, and to run some risk of error. The 
cruelty of the old criminal law of Europe, and of [88] England as well as of other 
countries produced many bad effects, one of which was that it intimidated 
those who had to put it in force. The saying that it is better that ten criminals 
should escape than that one innocent man .should be convicted expresses this 
senliment, which ha< 1 think been carried too far. and has done much to enervate 
the administration of justice. 


intimated his appreb 



n) All these are admissions (sections 
17, 18), and conduct (section 3). 


(2) Character (section 53). 

(3) Motive (section 8). 
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III. 


[ 89 ] Case of R. v . Riciiardson.(I) 


In the autumn of 1786 a young woman, who lived with her parents in a 
remote district in the Stewartry of Kirkcudbright^), was one day left alone in 
the cottage(3), her parents having gone out to the harvest-field.(1) On their 
return home a little after mid-day (2), they found their daughter murdered(5), 
with her throat cut(6) in a most shocking manner. 

The circumstances in which she was found, the character of the deceased, 
and the appearance of the wound, all concurred in excluding all supposition 
of suicide(7) ; while the surgeons who examined the wound were satisfied that 
190] it had been inflicted by a sharp instrument, and by a person who must have 
held the weapon in his left hand.(8) Upon opening the body the deceased ap¬ 
peared to have been some months gone with child(9) ; and on examining the 
ground about the cottage there were discovered the footsteps of a person who 
had seemingly been running hastily from the cottage by an indirect road through 
a quagmire or bog, in which there were stepping-stones. (10) It- appeared, 
however, that the person in his haste and confusion had slipped his foot and 
stepped into the mire, by which he must have been wet nearly to the middle 
of the leg.(Il) The prints of the footsteps were accurately measured and an 
exact impression taken of them(12), and it appeared that they were those of a 
person, who must have worn shoes, the soles of which had been newly mended, 
and which, as is usual in that part of the country, had iron knobs or nails in 
them. (12) There were discovered also along the track of the footsteps, and 
at certain intervals, drops of blood, and on a stile or small gate wav near the 
cottage, and in the line of the footsteps some marks resembling those of a mind 
which had been bloody.(12) Not the slightest suspicion at this time [ 91 ] 
attached to any particular person as the murderer, nor was it even suspected 
who might be the father of the child of which the girl was pregnant. (13) At 
the funeral a number of persons of both sexes attended^11), and the steward- 
depute thought it the fittest opportunity of endeavouring, if possible, to dis¬ 
cover the murderer, oouceiviug rightly that, to avoid suspicion, whoever hfe was 
he would not on that occasion be absent.(12) With this view he called together, 
after the interment, the whole of the men who were present, being about sixty 
111 Humber.(14) He caused the shoes of each of them to >e taken off and 
measured, and one of the shoes was found to resemble pretty nearly the impres¬ 
sion of the footsteps near to the cottage. The wearer of i lie shoe was the school¬ 
master of the parish, which led to a suspicion that he must nave been the father 
of the child, and had been guilty of the murder to save his character. On a 
closer examination of the shoe, it was discovered that it was pointed at the toe. 


U) Wills pp. 225—229. Mr. Wills 
o Jserves, “ This case is also concisely stated 
in the ‘ Memoirs of the Life of Sir Walter 
v cott ’ 52, and it supplied one of the 

inost striking incidents in 1 Guy Manner- 
mg V I 

C2) Introductory (section 9). 

1 Opportunity (section 7). 
Explanatory (section 9). 

UM M r . Wills’ comment. Thev found 
/W Wlth the throat cut. and Mr. Wills says, 
e v\,is murdered, hut her murder was to 
m an inference, not a fact (section .1). 

haci in issue (section 51. 
i '. Suicide would he a relevan fact 
as being inconsistent with murder. The 
*‘ K f s "hjch exclude suicide arc relevant 
> s inconsistent with a relevant fact (section 


(8) Opinion ot experts (section 45). 

(O) State of things under which death 
happened (section 7). 

(10) Effects of facts in issue (section 7). 

(11) This is so stated as to mix up in¬ 
ference and fact. Stripped of inference the 
fact might have been stated thus,—* There 
were such marks in the bog as would have 
been produced if a person crossing the 
stepping-siones had slipped with one foot. 
The mud was of such a depth that a person 
so slipping would get wet to the middle 
of the leg. 

(12) Effects of fact in issue (section 7). 

(13) Observation. 

(14) Introductory (section 9). 
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whereas the impression of the footstep was round at that place.(l) The mea- 
^ ^ sureinent of the rest went on, and after going through nearly the whole number 

one at length was discovered which corresponded exactly with the impression 
in dimensions, shape of the foot, form of the sole, and the number and position 
of the nails.(2) William Richardson, the young man to [921 whom the shoe 
belonged, on being asked where he was the day deceased was murdered, replied, 
seemingly without embarrassment, that he had been all that day employed at 
his master’s work(3), —a statement which his master and fellow-servants who 
were present coniirmed.(4) This going so far to remove suspicions a warrant 
of commitment was not then granted, but some circumstances occurring a 
few days afterwards having a tendency to excite it anew, the young man was 
apprehended and lodged in jail.(5) Upon his examination(6) he acknowledged 
that he was left-haw led (7) ; and some scratches being observed on his cheek; 
he said he had got them when pulling nuts in a wood a few da vs before. (8) He 
still adhered to what [93] he had said of his having been on the day of the 
murder employed constantly in his master's work(9) ; but in the course of the 
inquiry it turned out that he had been absent from his work about half an hour, 
the time being distinctly ascertained, in the course of the forenoon of that day ; 
that he called at a smith’s shop under the pretence of wanting something which 
it did not appeal that he had any occasion for ; and that this smith’s shop was 
in the way to the cottage of the deceased. (9) A young girl, who was some 
hundred yards from the cottage, said that, about the time when the murder was 
committed (awl which coirespowled to the time when Richardson was absent 
from his fellow-servants), she saw a person exactly with his dress and appear¬ 
ance running hastily towards the cottage, but did not see him return, though he 
might have gone round by a small eminence which would intercept him from her 
view, and which was the very track where the footsteps had been traced. (10) 

His fellow-servants now recollected that on the forenoon of that day they 
were employed with Richardson in driving their master’s cart, and that when 
passing by a wood which they named, he said that he must run to the [94] smith’s 
shop and would be back in a short time. He then left his cart under their 
charge, and, having waited for him about half an hour, which one of the servants 
ascertained by having at the time looked at his watch, they remarked on his 
return that he had been absent a longer time than he said ho would be, to 


U) Irrelevant. 

(2) The making of the footmark was 
an effect of, or conduct subsequent to and 
effected by, a fact in issue (section 7). The 
measurement of the sixty shoes, of which 
one only corresponded exactly with the 
mark was a fact, or rather a set of facts, 
making highly probable the relevant fact 
that, that shoe made that mark (section 
11). The experiment itself is au appli¬ 
cation of the method of difference. This 
shoe would make the mark, and no other 
of a very large number would. 

(3) This would be relevant against him, 
but not in his favour as an admission (sec¬ 
tions 17, 18). 

(4) The fact that his master and fellow- 
servants confirmed his statement 19 irre¬ 
levant. If they had testified afterwards to 
the fact itself. it would have been relevant. 

(5) Irrelevant. 

(6) By Scotch law, as well as by the 
Code of Criminal Procedure, a prisoner may 
be examined. 

(7) The fact that he wav left-handed 


would be a cause of a fact in issue, viz., 
the peculiar way in which the fatal wound 
was given. The admission that he was left- 
handed would be relevant as proof of the 
fact by sections 17, 18. 

(8) If it was suggested that the scratch¬ 
es were made in a struggle with the girl, 
they would be an effect of a fact in issue 
(section 7), and the statement w r ould be 
relevant as against the prisoner as an ad¬ 
mission (sections 17, 18). 

W) Opportunity (section 7). Admis¬ 
sions (sections 17, 18). The call at the 
hop was preparation by making evidence 
(section 8), illustration ( e ). 

(10) There is here a mixture of fact 
and inferences ; the girl could not know 
that a murder was committed at the time 
when it was committed. Probably she 
mentioned the time, and it corresponded 
w ’ih the time when Richardson was away, 
t his would be preparation and opportunity 
(section 7). The existence of the small 
eminence explains her not seeing him. return 
( section 9), 
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replied that he had stopped in the wood to gather some nuts. They 
at the same time one of his stockings wet and soiled as if he had stepped 
a puddle. He said he had stepped into a marsh, the name of which he men¬ 
tioned, on which his fellow-servants remarked “ that he must have been either 
mad or drunk if he stepped into that marsh, as there was a footpath which went 
along the side of it.” It then appeared by comparing the time he was absent 
with the distance of the cottage from the place where he had left his fellow- 
servants that he might have gone there, committed the murder, and returned 
to them.(l) A search was then made for the stockings. he had worn that day.(2) 
They were found concealed in the thatch of the apartment where he slept, and 
appeared to be much soiled, and to have some drops of blood on them. (3) The 
first he accounted for by saying, first, that his nose had been bleeding some days 
before ; but it being observed that lie wore other stockings on that day, he said 
fie had assisted in bleeding a horse ; but it was proved that he had not assisted [95] 
a nd had stood at such a distance that the blood could not have reached him.(4) 
On examining the mud or sand upon the stockings, it appeared to correspond 
precisely with that of the mire or puddle adjoining the cottage, and which was 
^f a very particular kind, none other of the same kind being found in that neigh¬ 
bourhood.^) The shoe-maker was then discovered who had mended his shoes 
a short time before, and he spoke distinctly to the shoes of the jirisoner which 
Were exhibited to him as having been those he had mended.(G) It then came out 
that Richardson had been acquainted with the deceased, who was consider- 
in the country as of weak intellect, and had on one occasion been seen with 
. er in a wood in circumstances that led to a suspicion that he had criminal 
intercourse with her, and, on being taunted with having such connection with 
°ne in her situation, lie seemed much ashamed and greatly [96] hurt.(7) Ti 
Was proved further by the person who sat next him when his shoes were measur- 
that he trembled much and seemod a good deal agitated, and that, in the 
interval between that time and his being apprehended, he had been advised 
0 Ay, but his answer was, “ Where can I fly to ? ”(8) 

On the other hand, evidence was brought to show that about the time of 
o murder a boat\s crew from Ireland had landed on that part of the coast near 
o the dwelling of the deceased(9); and it was said that some of the crew might 
av e committed the murder, though their motive for doing so it was difficult 
0 ex plain, it not being alleged that robbery was their purpose, or that any 
' was missing from the cottages in the neighbourhood. Che prisoner was 
convicted, confessed, and was hanged. 


nit these facts are either opportu- 

on y ° r pre P an *tion or subsequent or previ- 
^ 2 ^ conduct or admissions (sections 7, 8, 

Introductory to next fact (section 

dnif \ concealment is subsequent con- 
j n section 8). The state of the stock- 
^ s ls the effect of a fact in issue (section 

falsehoods are subsequent 
^ UC |\.v Sect * on 8)» or admissions (sections 
The prisoner’s allegation about 
intr A 018 ® * s an allegation of a fact explain* 
nn lL relevant fact, that there was blood 
Dmv i St L ° ckings (section 9) ; and the fact 
j s ab °ut his distance from the horse 
the!-.i lCt ^ cbut thig the inference suggested 
(secU n' b * 00< I was tbe horse’s 

Th ^ • ^ ect a fact in issue (section 7) 
ne s, ro*larity of the sand on the stocking* 


to the sand in the marsh was one of the 
effects of the slip which was the effect of 

the murder. 

(6) That the marks were made by the 
prisoner's shoe was relevant as an effect 
of facts in issue. That the shoes which 
made the marks were the prisoner’s had 
been already proved by their being found 
on his feet, This further proof seems 
superfluous, unless it was suggested that 
ihcy belonged to some one else. 

(7) The opinion about her would be 
irrelevant. The fact that her intellect was 
weak would he part of the state of things 
under which the murder happened, and 
with what follows would show motive 
(sections 7. 8). 

(8j Subsequent conduct (section 10). 
The weight of this is very slight. 

(<>) Opportunity for the murder (section 

7 ). 
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This case illustrates the application of what Mr. Mill calls the method of 
agreement upon a scale which excludes the supposition of chance, thus :— 

(1) The murderer had a motive,—Richardson had a motive. 

(2) The murderer had an opportunity at a certain hour of a certain day 
in a certain place, — Richardson had an opportunity on that hour of that day 
at that place. 

[97] (3) The murderer was left-handed, — Richardson was left-handed. 

(4) The murderer wore shoes which made certain marks, — Richardson wore 
shoes which made exactly similar marks. 

(5) If Richardson was the murderer and wore stockings, thev must have 
been soiled with a peculiar kind of sand,—he did wear stockings which were 
soiled with that kind of sand. 

(6) If Richardson was the murderer, he would naturally conceal his stock- 
ings, —he'did conceal his stockings. 

(7) The murderer would probably get blood on his clothes —Richardson 
got blood on his clothes. 

(8) If Richardson was the murderer, he would probably tell lies about 
the blood,—he did tell lies about the blood. 

(9) If Richardson was the muiderer, he must have been at the place at 
the time in question,—a man very like him was seen running towards the place 
at the time. 

(10) If Richardson was the murderer, he would probably tell lies about his 
proceedings during the time when the murder was committed,— he told such 
lies. 

Here are ten separate marks, five of which must have been found in the 
murderer, one of which must have been found on the murderer if he wore 
stockings, whilst others probably would be found in him. 

All ten were found in Richardson. Four of them were so distinctive that 
they could hardly have met in more than one man. It is hardly imaginable 
that two left-handed men, wearing precisely similar shoes and closely [ 98 ] 
resembling each other, should have put the same leg into the same hole of the 
same marsh at the same time that one of them should haw committed a murder, 
and that the other should have causelessly hidden the stockings which had got 
soiled in the marsh. Yet this would be the only possible supposition consistent 
with Richardson’s Innocence. 


IV. 

[99] Case of R. v . Patch.(I) 

A man named Patch had been received by Mr. Isaac Blight, a ship-breaker, 
near Greenland Dock, into his service in the year 1803 Mr. Blight having 
become embarrassed in his circumstances in July 1805, entered into a deed of 
composition with his creditors ; and in consequence of the failure of this 
arrangemt nt, he mode a colourable i ransfer of fcia i bo tire p4«oneE.(2) Jr 

was afterwards agreed between them that Mr. Blight was to retire nominally ' 

from the business, which the prisoner was to manage, and the former was to 
have two-thirds of tin* profits, and the prisoner the remaining third, for which 



(2) Introductory (section 9). 




(1) Wills' Circumstanliul Evidence. 
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is amount, £250 was paid in cash, and a draft was 
given for the remainder upon a person named Goorn, which would become pay¬ 
able on the 16th of September, the prisoner representing that he had received 
the purchase-money of an estate and lent it to Goom.(l) On the 16th of Sep¬ 
tember the prisoner represented to Mr. Blight’s bankers that Goom could not 
take [100] up the bill, and withdrew it, substituting his own draft upon Goom, 
to fall due on the 20th September. (2) On the 19th of September the deceased 
went to visit his wife at Margate, and the prisoner accompanied him as far as 
Deptford(3), and then went to London and represented to his bankers that 
Goom would not be able to face his draft, but that he had obtained from him 
a- note which satisfied him, and therefore they were not to present it.(4) The 
prisoner boarded in Mr. Blight’s house, and the only other inmate was a female 
servant, whom the prisoner about eight o’clock the same evening (the 19th) 
sent out to procure some oysters for his supper. (5) During her absence a gun 
or pistol ball was fired through the shutter of a parlour fronting the Thames, 
where the family, when at home, usually spent their evenings. It was low 
water, and the mud was so deep that any person attempting to escape in that 
direction must have been suffocated and a man who was standing near the gate 
of the wharf, which was the only other mode of escape, heard the report, but 
saw no person. (6) From the manner in which [101] the ball entered the shutter 
it was clear that it had been discharged by some person who was close to the 
shutter, and the river was so much below the level of the house, that the 
Dali, if it had been fired from thence, must have reached a much higher part 
than that which it struck. The prisoner declined the offer of the ueigh murs to 
remain in the house with him that night.(7) On the following day he wrote 
to inform the deceased of the transaction, stating his hope that the shot had 
been accidental; that he knew of no person who had any animosity against 
him, that he wished to know for whom it was intended, ftud that he should be 
happy to hear from him, but much more so to see him.(8) Mr. Blight returned 
home on the 23rd September, having previously been to London to see his 
bankers on the subject of the £1,000 draft.(9) Upon getting home, the draft 
became the subject of conversation, and the deceased desired the prisoner to 
go to London, and not to return without the money.(10) Upon lus return 
the prisoner and the deceased spent the evening in the back pai our, a different 
one from that in which the family usually sat.(11) About offmt o clock the 
prisoner went from the parlour into the kitchen, and asked [ 10 * 2 ] tne servant 
for a eandle(12), complaining that he was disordered.(13) ..he prisoner’s way 
from the kitchen was through an outer: door which fastened by a spring lock, 
&nd across a paved court in front of the house which was enclosed by palisades, 
j*nd through a gate over a wharf in front of that court, on which there was the 
kind of soil peculiar to premises for breakiug up ships, and then through a 



to pay £1,250. Of i 



1.1? Motive (section 8). 

J2) Preparation (section 8). 

^ ) Introductory (section 9), but 
nnportant. 

(D Preparation (section 8). 
p 0 Explains what follows (section 
r ^^ ra d° n (section 8). 
th v ^ h . e su &gestion was that Patch j 
°* himself i Q order to make evid 
ns own favour. This would be prep 
n , sect i°n 8). Hence his firing the 
be a relevant fact. The fact* 
e . text arc facts which, taken togei 
jnnke it highly probable that he did sc 
show that he and no one else had 
Pportunity and that it was done by s 
° nc (section 11 ), 


The last fact illustrates the remarks 
made at pages, 40, 41. The inference from 
the facts stated, assuming them to be true, 
is necessary; but, suppose that the '* man 
standing near th« gate M saw some one 
running, and for reasons of his own denied 
it. how could he be contradicted ? 

(7) Conduct (section 8). 

(81 Preparation (section 8). 

(9) Hardly relevant, except as introduc¬ 
tory to what follows (section 9). 

(10) Motive (section 8). 

(11) State of things under which facts 
in issue happened (section 7). 

(12) Preparation (section 8V 

(13) Preparation (section 8). 
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counting-house. All of these doors, as well as the door of the parlo«*,— 
prisoner left open, notwithstanding the state of alarm excited by the former 
shot. The servant heard the privy door slam, and almost at the same moment 
saw the flash of a pistol at the door of the parlour where the deceased was sitting 
upon which she ran and shut the outer door and gate. The prisoner immediately 
afterwards rapped loudly at the door for admittance with his clothes in disorder. 
He evinced great apparent concern for Mr. Blight, who was mortally wounded 
and died on the following day. From the state of the tide and from the testi¬ 
mony of various persons who were on the outside of the premises, no person 
could have escaped from them.(l) 

In consequence of this event Mrs. Blight returned home(2), and the 
prisoner in answer to an inquiry about the draft [103] which had made her hus¬ 
band so uneasy, told her that it was paid, and claimed the whole of the property 
as his own (3) Suspicion soon fixed upon the prisoner(4), and in his sleeping 
room was found a pair of stockings rolled up like clean stockings, but with 
the feet plastered over with the sort of soil found on the wharf, and a ramrod was 
found m the privy (5) The prisoner usually wore boots; but on the evening of the 

f U f? el t= Sh ° C fi ai 1 St0 ? klngS ' (6) lt was opposed that to prevent alarm 
to the deceased or the female servant, the murderer must have approached 

rivefm 1 2 3 4 * * 7 8 ’ tr?,afterwards gone on the wharf to throw away the pistol 
into the river.(7) All the prisoner s statements as to his pecuniary transactions 

Tt to "bTfa^e S and rayment of tl bill tu^ed 

out to be false.(8) He attempted to tamper with the servant girl as to her 

evidence before the coroner, and urged her to keep to one accounts); and 
before that officer he made several inconsistent statements as to his pecuniary 
transactions with the debased and equivocated much as to whether he wore 
[104] boots or shoes on the evening of the murder, as well as to the ownership 
of the soiled stockmgs(lO), which however, were clearly proved to be his, and 
for the soiled state of which he made no attempt to account.(lO) The 
prisoner suggested the i&itmnoi niahcous feelings in two persons with 
whom the deceased had been on lll-terms(ll); but they had no motive(12) for 
doing bun any injury ; and it was clearly proved that upon both occasions of 
attack they were at a distance. (13) 

Patch’s case illustrates the method of difference(14) and the whole of it 
may be regarded as a very complete illustration of section 11. The general 
effect of the evidence is, that Patch had motive and opportunity for the murder, 
and that no one else, ex«spt himself, could have fired either the shot which caus¬ 
ed the murdered man s death, or the shot which was intended to show that the 
murdered man had enemies who wished to murder him. The relevancy of the 


(1) These facts collectively are incon¬ 
sistent with the firing of the shot by anyone 
except Patch (section 11). They would 
also be relevant as being either facts in 
issue, or the state of things under which 
facts in issue happened (section 7), or as 
preparation or opportunity (sections 7 & 8, 
illustration h ). 

(2) Introductory (section 9). 

(3) Subsequent conduct infiuenced by a 
fact in issue (section 8). 

(4) Irrelevant. 

r/n ^ ect °* fact in issue (section 7), 

. ) State of things under which facts 
m issue happened (section 7). 

(7) Fact and inference are mixed up 

» this statement; the facts are (1) that 


the state of things was such that the de¬ 
ceased and his servant would have heard 
the steps of a man with shoes on under the 
window ; and (2) that a person who wished 
to throw anything into the Thames would 
have to go on to the wharf. 

W Preparation (section 8). 

(5) Subsequent conduct (section 8), and 
admission (sections 17 & 18). 

(10) Effect of fact in issue (section 7). 

(ID Motive (section 8). 

02) no special motive beyond 

general ill-will. 

03) Facts inconsistent with relevant 
fact (section 11). 

(14) P. 34. 
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arose from the suggestion that it was an act of preparation. The 
aat it was fired by Patch consisted of independent facts, showing that 
it was fired, and that he, and no one else, could have fired it. The firing of the 
second shot by which the murder was committed was a fact in issue. The 
proof of it by a strange [105] combination of circumstances was precisely 
similar in principle to the proof as to the first shot. 

The case is also very remarkable as showing the way in which the chain of 
cause and effect links together facts of the most dis-similar kind , and this 
proves that it is impossible to draw a line between relevant and irrelevant facts, 
otherwise than by enumerating as completely as possible the mme common 
forms in which the relation of cause and effects displays itself. In 1 atcn s case 
the firing of the first shot was an act of preparation by way of what is called 
“ making evidence,” but the fact that Patch fired it appeared from a concilia¬ 
tion of circumstances which showed that he might, and that no one e se eou d, 
have done so. It is easy to conceive that some one of the facts nece^sar^ to com¬ 
plete this proof might have had to be proved in the same wa y- * or ms tance, 
part of the proof that Patch fired the shot consisted in the fact that no one left 
pertain premises by a certain gate, which was one of the supposi aons neccs&arv o 
he negatived in order to show that no one but Patch could ha\o rec ^ le s ot. 
The proof given of this was the evidence of a man standing near, w 10 saic that 
at the time in qu estion no one did pass through the gate in his presence, or 
^ould have done so unnoticed by him. Suppose that the P*oo iat een at 
the gate had not been used for a long time ; that spiders we s a n^ spun 
all over the opening of the gate ; that they were unbroken at nig _ e 

unbroken in the morning after the shot; and that it was_impossi ey 

should have been spun after the shot was fired and [106] e ort 
examined. In that case the proof would have stood thus . 

Patch’s preparations for the murder were relevant to the question whether 
he committed it Patch’s firing the first shot was one of bs preparations^for 
the murder. The facts inconsistent with his not having ire e 
relevant to the question whether he fired it. The fact that a °er ' 

n °t opened between certain hours was one of the f a °t s ^ * \ , f 5 

w ere inconsistent with his not having fired the shot. The a0 ' . ^pn er 8 

^eb was whole overnight and also in the morning was mconsis e e oor 

laving been opened. 

Inversely the integrity of the spiders web was relevant to the opening of 
he door; the opening of the door was relevant to the 0 ® hrst shot ; 

ho filing of the first shot was relevant to the firing of e second shot; and 
th ? firing of the second shot was a fact in issue ; therefore the integrity of the 
spider’s web was relevant to a fact in issue. 


<SL 


V. 

[107] Case of R. t>. Palmer. (1) 

On the 14th of May, 1856, William Palmer was tried at the Old Bailey 
nnder powers conferred on the Court of Queen’s Bench by 19 vie., c. 16, for 
hfc murder of John Parsons Cook at Bugeley, in Staffordshire. The trial 


0) Reprinted from my " General View of the Criminal Law of England,” p. 357. 
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lasted twelve days, and ended on the 27th May, when the prisoner wa^ 
victed, and received sentence of death, on which he was afterwards executed 
at Stafford. 

Palmer was a general medical practitioner at Rugeley, much engaged in 
sporting transactions. Cook, his intimate friend, was also a sporting man ; 
and after attending Shrewsbury races with him on the 13th November, 1855, 
returned in his company to Rugeley and died at the Talbot Arms Hotel, at that 
place, soon after midnight, on the 21st November, 1855, under circumstances 
which raised a suspicion that he had been poisoned by Palmer. The case 
against Palmer was that he had a strong motive to murder his friend, and that 
his conduct before, at the time of, and after his death, coupled with the circum¬ 
stances of the death itself, left no reasonable doubt [108] that he did murder 
him by poisoning him with antimony and strychnine, administered on various 
occasions—the antimony probably being used as a preparation for the strychnine. 

' The evidence stood as follows At the time of Cook’s death, Palmer was 
involved in bill transactions which appeared to have begun in the year 1853. 
His wife died m September, 1854, and on her death he received £13,000 on 
pohcies on her life nearly the whole of which was applied to the discharge of 
Eis liabilities.(l In the course of the year 1855 he raised other large sums, 
amounting m all to £13 500, on what purported to be acceptances of his mother’s. 
The bills were renewed from time to time at enormous interest (usually sixty 
P° r Pf “Mm) by a money-lender named Pratt, who, at the time of Cook’s 
death, held eight bills—four on his own account and four on account of his 
client, two already overdue and six others falling due—some in November 
and others in January. About £1,000 had been paid off in the course of the 
year, so that the total amount then due or shortly to fall due to Pratt" 
was £12,500. The only means which Palmer had by which these bills could be 
provided for was a policy on the life of his brother, Walter Palmer for £13 uOO 
Walter Palmer died in August, 1855(2) and William Palmer had instructed 
Pratt to recover the amount from the insurance office, but the office refused 
to pay. In consequence of this difficulty, Pratt earnestly [109] pressed Palmer 
to pay something in order to keep down the interest or diminish the principal 
due on the bills. He issued writs against him and his mother on the 6th Novem¬ 
ber, and informed him in substance that they would be served at once, unless he 
would pay something on account. Shortly before the Shrewsbury races he 
had accordingly paid three sums, amounting in all to £800, of which £600 went 
m reduction of the principal, and £200 was deducted for interest. It'was 
understood that more money was to lie raised as early as possible. 

Besides the money duo to Pratt, Mr. Wright of Birmingham held bills for 
£10,400. Part of these, amounting to £6,500, purporting to be accepted by Mrs. 
Palmer, were collaterally secured by a bill of sale of the whole of William Palmer’s 
property. These bills would fall due on the first or second week of November. 
Mr. Padwick also held a bill of the same kind for £2,000, on which £1,000 
remained unpaid, and which was twelve months overdue on the 16th of October, 
1855. Palmer, on the 12th November, had given Espin a cheque ante-dated on 
the 28th November, for the other £1,000. Mrs. Sarah Palmer’s acceptance was 
on nearly all these bills, and in every instance was forged. 

The result is, that about the time of the Shrewsbury races, Palmer was 
x;ing pressed for payment on forged acceptances to the amount of nearly 
*.-0,000 and that his only resources were a certain amount of personal property, 
over which W right held a bill of sale, and a policy for £13,000, the payment of 


(1) A bill was found ngainst him for 

her murder. 


(2) A bill was found against Palmer 
for his murder. 
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refused by the [110] office. Should ^succeed in obtaining payment 

_.„ight no doubt struggle through his difficulties, but there still remained the 

£1,000 ante-dated cheque given to Espin, which it was neoessary to provide for 
at once by some means or other. That he had no funds of his own was proved 
by the fact that his balance at the bank on the 19th November was £9, 6s., and 
that he had to borrow £25 of a farmer named W albank, to go to Shrewsbury 
races. It follows that he was under the most pressing necessity to obtain a 
considerable sum of money, as even a short delay in obtaining it might involve 
him not only in insolvency, but in a prosecution for uttering forged accept¬ 


ances. 


Besides the embarrassment arising from the bills in the han o ra , 
Wright and Padwick, Palmer' was involved in a transaction wi ^ oo ", v c 
had a bearing on the rest of the case. Cook^and he were par les ° P* 

£500 which Pratt had discounted, giving £365 in cash, and a W1 . , 

£65, and charging £60 for discount and expenses. He also reqmred an as- 
eignment of two race-horses of Cook’s — Pole-star and Sinus—- 
security. By Palmer’s request the £365, in the shape of a. c uq P*. ‘ . 

Cook’s order and the wine warrant, were sent by post to a , . ° ' 

Palmer wrote Cook’s endorsement on the cheque, and pai ' 

own credit at the Bank at Rugeley. On the part of 

said that this transaction afforded a reason why Palmer . u , Co-)!- re-ic 

rid of Cook, inasmuch as it amounted to a forgery by which [ 111 ] 
defrauded oi £375. It appeared, however, on the other side that ^ were 
£300 worth of notes relating to some other transaction, i . , - 

enclosed the cheque ; .»! •. it did “ that he hj 

authoiized SSZTZg t J V.*^*** 

taken the notes himself. This arrangement seems not linpro - > 

otherwise be hard to explain why Cook acquiesced in receivn /?», _ _ 

acceptance, and there was evidence that he meant f° P ro Y < ‘ 0 f i i -n 

it became due. It also appeared later in the case that there was another bill 
for £500, in which Cook and Palmer were jointly interested^!) 

Such was Palmer’s position when he went to Shrewsbury races,^on^Monday, 
the 12th November, 1855. Cook was there also; and on Tuesday, the 13th, 
his mare Pole-star won the Shrewsbury Handicap, by which he became entitled 
to the stakes, worth about £380, and bets to the amount of nearly £2,000. Of 
these bets he received £700 or £800 on the course at Shrewsbury. ibe rest was 
to be paid at TattersalPs on the following Monday, the 19th November. (1) 
After the race Cook invited some of his friends to dinner at the llaven Hotel, 
and on that occasion and on the following day he was both sober and well.(2) 
On the Wednesday night a man named Ishmacl .Fisher came into the sitting 
room, which Palmer shared with Cook, and [112J found them in company with 
some other men drinking brandy and water. Cook complained that the brandy 
€1 burned his throat dreadfully,” and put down his glass with a small quantity 
remaining in it. Palmer drank up what was left, and, handing t io g ass to Read 
asked him if he thought there was anything in it; to which , aL rcpiec , \V hat s 
the use of handing me the glass when it’s empty ? Cook Bhortly afterwards 
left the room, called out Fisher and told him that he had been very sick, and, 
“ He thought that damned Palmer had dosed him. He also handed over to 
Fisher £700 or £800 in notes to keep for liira.(3) He then became sick again, 
and was ill all night, and had to be attended by a doctor. He told the doctor* 


(1) All these facts go to show motive 
(section 8). 

(2) State of things under which the 
following facts occurred (section 7). 


(3) Conduct of person against whom 
offence was committed and statement expla¬ 
natory of such conduct (section 8, exp. 1). 
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Gibson, that he thought he had been poisoned, and he was treated or 
supposition.(l) Next day Palmer told Fisher that Cook had said that he 
(Palmer) had been putting something into his brandy. He added that he did 
not play such tricks with people, and that Cook had been drunk the night 
before—which appeared not to be the case.(2) Fisher did not expressly say 
that he returned the money [113] to Cook, but from the course of the evidence 
it seems that he did(3), for Cook asked him to pay Pratt £200 at once, and to 
repay himself on the following Monday out of the bets which he would receive 
on Cook’s account at the settling at Tattersall’s. 


About half-past ten on the Wednesday, and apparently shortly before Cook 
drank the brandy and water which he complained of, Palmer was seen by a 
Mrs. Brooks in the passage looking at a glass lamp, through a tumbler which, 
contained some clear fluid like water, and which he was shaking and turning 
in his hand. There appears, however, to have been no secrecy in this, as he 
spoke to Mrs. Brooks, and continued to hold and shake the tumbler as he did 
so.(4) George Myatt was called to contradict this for the prisoner. Ho said 
that he was in the room when Palmer and Cook came in ; that Cook made a 
remark about the brandy, though he gave a different version of it from Fisher 
and Read ; that he did not see anything put in it, and that if anythin" had been 
put in it he should have seen. He also swore that Palmer never left the room 
from the time he came in till Cook went to bed. He also put the time later 
than Fisher and Read. (5) All this, however, came to very little. It was the 
sort of difference which always arises in the details of evidence. As Mvatt was 
a friend of Palmer’s, he probably remembered the matter (perhaps honcstlv 
enough) in a way more favourable to him than the other witnesses. 

[114] It appeared from the evidence of Mrs. Brooks, and also from that of 
a man named Herring, that other persons besides Cook were taken ill at Shrews¬ 
bury, on the evening in question, with similar symptoms. Mrs. Brooks said, 
“ We made an observation we thought the water might have been poisoned in 
Shrewsbury.” Palmer himself vomited on his way back to Rugeley according 
to Myatt.(6) 

The evidence as to what passed at Shrewsbury clearly proves that Palmer 
being then in great want of money, Cook was to his knowledge in possession of 
£700 or £800 in bank-notes, and was also entitled to receive on the following 
Monday about £1,400 more. It also shows that Palmer may have given him 
a dose of antimony, though the weight of the evidence to this effect is weakened 
by the proof that diarrhoea and vomiting were prevalent in Shrewsbury at the 
time. It is, however, important in connection with subsequent events. 

On Thursday, November 15th, Palmer and Cook returned together to 
Rugeley, which they reached about ten at night. Cook went to the Talbot 
Arms, and Palmer to his own house immediately opposite. Cook still com¬ 
plained of being unwell. On the Friday he dined with Palmer in company with 
an attorney, Mr. Jeremiah Smith, and returned perfectly sober about ten in the 
evening.(7) At eight on the following morning (November 17th) Palmer came 
over, and ordered a cup of [115] coffee for him. The coffee was given to Cook 


(1) The administration of antimony by 
Palmer would be a fact in issue, as being 
one of a set of acts of poisoning which 
finally caused Cook’s death. Cook’s feel¬ 
ings were relevant as the effect of his being 
poisoned (section 7 ); and his statement as 
to them was relevant under section 14 as 
a statement showing the existence of a 
relevant bodily feeling. 

(2) Admission (sections 17, 18). 


(3) Motive (section 8). 

(4) Preparation (section 8). 

(5) Evidence against last fact (section 
5). 

(6) Facts rebutting inference suggested 
by preceding fact (section 9). 

(7) Introductory to what follows (sec¬ 
tion 9), and shows state of things under 
which following facts occurred (section 7). 
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the chambermaid, in Palmer’s presence. When she next went to his 
hour or two afterwards, it had been vomited.(l) In the course of 
the day, and apparently about the middle of the day, Palmer sent a charwoman, 
named Rowley, to get some broth for Cook at an inn called the Albion. 
She brought it to Palmer’s house, put it by the fixe to warm, and left the room. 
Soon after, Palmer brought it out, poured it into a cup and sent itto the Talbot 
Arms with a message that it came from Mr. Jeremiah Smith. The broth was 
given to Cook, who at first refused to take it; Palmer, however, came in, 
and said he must have it. The chambermaid brought back the broth which 
she had taken downstairs and left it in the room. It also was thrown up.(l) 
In the course of the afternoon Palmer called in Mr. Bamford, a surgeon, eighty 
years of age, to see Cook, and told him that when Cook dined at hib (I aimer s) 
house he had taken too much champagne.(2) Mr. Bamford, however, 
found no bilious symptoms about him, and he said he had only c . run •' 
glasses.(3) On the Saturday night Mr. Jeremiah Smith slept m Cooks 
room, as he was still ill. On the Simday, between twelve and one Palmer 
sent over his gardener, [116] Hawley, with some more bro or oo 
Elizabeth Mills, the servant at the Talbot Arms, tasted it, taking wo o iue 
spoonfuls. She became exceedingly sick about half an hour a_ crwai\ s an 
vomited till 5 o’clock in the afternoon. She was so ill that she lac o^ e o t . 
This broth was also taken to Cook, and the cup afterwards re urne ° a ni ? r * 

It appears to have been taken and vomited, though the evi ence ' T U1 e 

explicit on that point.(5) By the Sunday’s post Palmer wro e l • 
an apothecary and Cook’s most intimate friend, to come an , \ . , 

said that Cook was “ confined to his bed with a severe bilious attack combined 
with diarrhoea.” The servant Mills said there was no dmrrhcBaJG) It was 
observed on the part of the defence that this letter was strong proo o 
The prosecution suggested that it was “ part of a deep design, a ‘ 

to make evidence in the prisoner’s favour.” The fair conclusion seems to bp 
that it was an ambiguous act which ought to weigh neit er way, $ 

falsehood about Cook’s symptoms is suspicious as far as it goes. 

On the night between Sunday and Monday Cook had some sort of attack 
When the servant Mills went into his room on the Monday ho said, I was jut 
mad for two minutes.” She said, “Why did you not ring tho be . H.e 
said, ‘‘I thought that you would be all fast asleep, [117 J an _ no . 1 2 3 

He also said he was disturbed by a quarrel in the street. It might have 
waked and disturbed him, but lie was not sure. This incident was not 
mentioned at first by Barnes and Mills, but was brought out on their bemg 
re-called at the request of the prisoner’s counsel. It was considered important 
for the defence, as proving that Cook had had an attack of some kind before 
it was suggested that any strychnine was administered ; and the principal 
medical witness for the defence, Mr. Nunneiey, referred to it, with this 
view. (7) 

On the Monday, about a quarter-past or half-past seven, Palmer again 
visited Cook ; but as he was in London about half-past two, lie must have gone 
to town by an early train. During the whole of the Monday t ook was much 


(1) Fact in issue and its effect, as this 
was an act of poisoniug (section 5). 

(2) Conduct and statements explaining 
conduct (section 8). 

(3) Rebuts inference in Palmer’s favour 
suggested by preceding fact and explains 
the object of his conduct by showing that 
his statement was false (section 9). Cook's 
statement relates to his state of body 


(section 14). 

( 4 ) Fact in issue—administration of 
poisons (section 5). 

(5> F.ffect of facts in issue (section 7). 

(6) Conduct (section 8), and explanation 
of it (section 9). 

(7) Fact tending to rebut inference 
from previous fact (section 9). 
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y^tter. (i He dressed himself, saw a jockey and his trainer, and the si cl 

In the meantime Palmer was in London. He met by appointment a man 
named Herring, who was connected with the turf. Palmer told him he wished 
to settle Cook’s account and read to him from a list, which Herrin" copied as 
Palmer read it, the particulars of the bets which he was to receive They 
amounted to £984 clear. Of this sum Palmer instructed Herring to pay £450 
to Pratt and £350 to Padwick. The nature of the debt to Padwick was not 
proved in evidence, as Padwick himself was not called. Palmer told Herrin" 
[118] the £450 was to settle the bill for which Cook had assigned his horses' 1 

He wrote Pratt on the same day a letter in these words_“ Dear Sir —You 

vrill place the £50 I have just paid you, and the £450 you will receive from 
Mr. Hernng, together £500, and the £200 you received on Saturdav ” (from 
Fisher) “towards payment of my mother’s acceptance for £2 000 due 25th 
October.”(2) 3 4 5 ’ 

Herring received upwards of £800, and paid part of it away according to 
Palmer s directions Pratt gave Palmer credit for the £450 ; but the £350 was 
not paid to Padwick, according to Palmer’s directions, as part was retained by 
m. Hernng for some debts due from Cook to him, and Herrin" received loss 
than he expected In Ins reply the Attorney-General said that the £350 
intended to be paid to Padwick was on account of a bet, and sug"ested that the 
motave was to keep Padwick quiet as to the ante-dated cheque tor £1 000 riven 
to Espm on Padwick s account. There was no evidence of this, and it is not 
of much importance It was clearly intended to be paid to Padwick on accost 
not of Cook (except possibly as to a small part), but of Palmer. Palmer thus 
disposed or attempted to dispose, in the course of Monday, November 19th 
of the whole of Cook s winnings for his own advantage.(3) 

This is a convenient place to mention the final result of the transaction 
relating to the bill for £500 in which Cook and Palmer were jointly “sS 
On the Friday [119] when Cook and Palmer dined together (November 16th)* 
Cook wrote to Fisher (his agent) in these words:-- It is of very great importance 
to both Palmer and myself that a sum of £500 should be paid to a Mr Pratt of 
5, Queen Street, Mayfair ; 3001. has been sent up to-niqht, and if you would be 
kind enough to pay the other £200 to-morrow, on the receipt of this, you will 
greatly obhge me. I will settle it on Monday at Tattersall’s ” Fisher'did pay 
the £200, expecting, as he said, to settle Cook’s account on the Monday, and 
repay hunseif. On the Saturday, November 17th (the day after the date of the 
letter), a person,” said Pratt, whose name I did not know, called on me with a 
cheque, and paid me 3001.) on account olthe prisoner: that” (apparently the 
cheque, not the 3001.) was a cheque of Mr. Fisher’s.” When Pratt heard of 
Looks death he wrote to Palmer, saying, “ The death of Mr. Cook will now 
compel you to look about as to the payment of the bill for £500 due the 2nd 
of December. (4) 

Great use was made of these letters by the defence. It was argued that 
they proved that Cook was helping Palmer, and was eager to relieve him from 
the pressure put on him by Pratt; that in consequence of this he not only took 
up the £500 bill, but authorized Palmer to apply the £800 to similar purposes 
and to get the amount settled by Herring, instead of Fisher, so that Fisher 
might not stop out of it the £200 which he had advanced to Pratt * it was 
atked how it could be [120] Palmer’s interest., on this supposition, that Cook 


Supports the inference suggested by 
the previous fact that Palmer’s doses caused 
Cooks illness (section 9). 

(2) Conduct and statement explanatory 
thereof (section 8, ex. 2). 


(3) All this is Palmer's conduct, and is 
explanatory of it (sections 7 , 9). 

(4) Motive for not poisoning Cook 

(section 8). 







money due on the £500 bill. 


5e, especially as the first consequence of his death was Pratt’s application 
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These arguments were, no doubt, plausible ; and the fact that Cook’s 
death compelled Pratt to look to Palmer for the payment of the £500 lends them 
weight; but it may be asked, on the other hand, why should Cook give away 
the whole of his winnings to Palmer ? Why should Cook allow Palmer to 
appropriate to the diminution of his own liabilities the £200 which Fisher had 
advanced to the credit of the bill on which both were liable ? Why should 
he join with Palmer in a plan for defrauding Fisher of his security for this 
advance ? No answer to any of these questions was suggested. As to the 
£300, Cook’s letter to Fisher says, “ £300 has been sent up this evening.” 
There was evidence that Pratt never received it, for he applied to^ Palmer for 
the money on Cook’s death. Moreover, Pratt said that on the Saturday he 
did receive £300 on account of Palmer , which he placed to the account cf the 
forged acceptance for £2,000. Where did Palmer get the money ? The sug¬ 
gestion of the prosecution was that Cook gave it him to pay to Pratt on account 
of their joint bill, and that he paid it on his own account. This was probably 
the true view of the case. The observation that Pratt, on hearing of Cook s 
death, applied to Palmer to pay the £500 bill, is met by the reflection that 
that bill was genuine, and collaterally secured by the assignment of the race¬ 
horses, and that the other bill bore a forged acceptance, and must be satisfied 
at all hazards. [121] The result is that on the Monday evening Palmer had 
the most imperious interest in Cook’s death, for he had robbed him ot all he 
had in the world, except the equity of redemption in his two horse3. 

On Monday evening (November 19th) Palmer returned to Rugeley, and went 
to the shop of Mr. Salt, a surgeon there, about nine p.m. He saw Newton, bait s 
assistant, and asked him for three grains of strychnine, which wei'C accordingly 
given him.(l) Newton never mentioned this transaction till a day or two before 
his examination as a witness in London, though he was examined on the. inquest. 
He explained this by saying that there had been a quarrel between Palmer and 
Salt, his (Newton’s) master, and that he thought bait would be displeased with 
him for having given Palmer anything. No doubt the concealment was 
improper, but nothing appeared on cross-examination to suggest that the 
witness was wilfully perjured. 

Cook had been much better throughout Monday, and on Monday evening 
Mr. Bamford, who was attending him, brought some pills for him, which he left 
at the hotel. They contained neither antimony nor strychnine. They were 
taken up in the box in which they came to Cook’s room by the chambermaid, 
and were left there on the dressing-table about eight o’clock. Palmer came 
(according to Barnes the waitress) between eight and nine, and Mills said she 
saw him sitting by the fire between nine and ten. (2) 

[122] If tills evidence were believed, he would have had an opportunity of 
substituting poisoned pills for those sent by Mr. Bamford just after ho had, 
according to Newton, procured strychnine. The evidence, however, was con¬ 
tradicted bv a witness called for the prisoner, Jeremiah Smith the attorney. 
He said that on the Monday evening, about ten minutes past ten, he saw Palmer * 
coining in a car from the direction of Stafford; that they went up to Cook’s 
room together, stayed two or three minutes, and went with Smith to the house 
of old Mrs. Palmer, his mother. Cook said 4 ‘ Bamford sent him some pills, and 
he had taken them, and Palmer was late, intimating that he should not have 
taken them if he had thought Palmer would have called iu before.” If this 


(1) Preparation (section 8). 

(2) Opportunity. The rest is 


introductory (sections 7, 9). 




whists 
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evidence were believed it would of course have proved that Cook took the piJ 
which Bamford sent as he sent them.(l) Smith, however, was cross-examined 
by the * Attorney-General at great length. He admitted with the greatest 
reluctance that he had witnessed the assignment of a policy for £13,000 by 
Walter to William Palmer ; that he wrote to an office to effect an insurance 
for £10,000 on the life of Bates, who was Palmer’s groom, at £1 a week; that 
he tried, after Walter Palmer’s death to get his widow to give up her claim on 
the policy ; that he was applied to to attest other proposals for insurances on 
Walter PalmeT’s life for similar amounts ; and that he had got a cheque for £5 
for attesting the assignment. (2) 


[123] Lord Campbell said of this witness in summing up, “ Can you believe 
a man who so disgraces himself in the witness-box ? It is for you to say what 
faith you can place in a witness, who, by his own admission, engaged in such 
fraudulent proceedings.” 

It is curious that though the credit of this witness was so much shaken in 
cross-examination, and though he was contradicted both by Mills and Newton, 
he must have been right and they wrong as to the time when Palmer came down 
to Rugeley that evening. Mr. Mathews, the inspector of police at the Euston 
station, proved that the only train by which Palmer could have left London 
after half-past two (when he met Herring) started at five, and reached Stafford 
on the night in question at a quarter to nine. It is about ten miles from Stafford 
to Rugeley, so that he could not have got across by the road in much less than 
an hour(3); yet Newton said he saw him “about nine,” and Mills saw him. 
“ between nine and ten.” Nothing, however, is more difficult than to speak! 
accurately to time ; on the other hand, if Smith spoke the truth, Newton could 
not have seen him at all that night and Mills, if at all, must have seen ' 
him for a moment only in Smith’s company. Mills never mentioned Smith, 
and Smith would not venture to swear that she or any one else saw him at the 
Talbot Arms. It was a suspicious circumstance that Serjeant Shee did not 
open Smith’s evidence to the jury. An opportunity for perjury was afforded 
by [124] the mistake made by the witnesses as to the time, which the defence 
were able to prove by the evidence of the police inspector. If Smith were 
disposed to tell an untruth, the knowledge of this fact would enable him to do 
so with an appearance of plausibility. 


Whatever view is taken as to the effect of this evidence it was clearly 
proved that about the middle of the night between Monday and Tuesday Cook 
had a violent attack of some sort. About twelve or a little before, his bell 
rang ; he screamed violently. When Mills, the servant, came in, he was sitting 
up in bed, and asked that Palmer might be fetched at once. He was beating 
the bed clothes ; he said he should suffocate if he lay down. His head and 
neck and his whole body jumped and jerked. He had great difficulty in breath¬ 
ing, and his eyes protruded. His hand was stiff, and he asked to have it rubbed. 
Palmer came in, and gave him a draught and some pills. He snapped at the 
glass, and got both it and the spoon between his teeth. He had also great 
difficulty in swallowing the pills. After this he got more easy, and Palmer 
stayed by him some time, sleeping in an easy chair.(4) 

Great efforts were made in cross-examination to shake the evidence of Mills 
by showing that she had altered the evidence which she gave before the coroner, 
as W make her description of the symptoms tally with those of poisoning by 


(1) Evidence against the existence of 
the fact last mentioned (section 5). 

(2) This cross-examination tended to 
test the veracity of the witness and to test 
his credit (section 14fi). 
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efe, and also by showing that she had been drilled as to the evidence 
__ie was to give by [125] persons connected with the prosecution. She 
denied most of the suggestions conveyed by the questions asked her, and 
explained others. (1) As to the differences between her evidence before the 
coroner and at the trial, a witness (Mr. Gardner an attorney) was called to show 
that the depositions were not properly taken at the inquest.(2) 

On the following day, Tuesday, the 20th, Cook was a good deal better. In 
the middle of the day he sent the boots to ask Palmer if he might have a cup of 
coffee. Palmer said he might, and came over, tasted a cup made by the servant, 
and took it from her hands to give it to Cook. This coffee was afterwards 
thrown up. (3) 

A little before or after this, the exact hour is not important, Palmer went 
to the shop of Hawkins, a druggist at Rugeley, and was there served by his 
apprentice Roberts with two drachms of prussic acid, six grains of strychnine, 
and two drachms of Batley’s Sedative.(4) Whilst he was making the purchase, 
Newton from whom he had obtained the other strychnine the night before, 
came in ; Palmer took him to the door, saying he wished to speak to him ; [126] 
and when he was there asked him a question about the firm of a Mr. hciwin 
Salt—a matter with which he had nothing at all to do. Whilst they were there 
a third person came up and spoke to Newton, on which Palmer went back into 
Hawkins’ shop and took away the things, Newton not seeing what lie took. 
The obvious suggestion upon this is that Palmer wanted to prevent iNewton 
from seeing what he was about. No attempt even was made to shake, or in 
any wav discredit, Roberts, the apprentice.(5) 

At about four r.M. Mr. Jones, the friend to whom Palmer had written, 
arrived from Lutterworth. (6) He examined Cook in Palmers presence, and 
remarked that he had not the tongue of a bilious patient ; to winch Palmer 
replied, “ You should have seen it &fore.” Cook appeared to be better during 
the Tuesday, and was in good spirits.(7) At about seven r.M. Mr. Bamford 
came in and Cook told him in Palmer’s presence that he objocted to-the pms, 
as they had made him ill the night before. The three medical men then had a 
private consultation. Palmer proposed that Bamford should make up the pills 
as on the night before, and that Jones should not tell Cook what they *\ere made 
of, as he objected to the morphine which they contained. Bamford agreed, 
and Palmer went up to his house with him and got the pills, and was present 
whilst they were made up, put into a pill-box [127] and directed. He took 
them away with him between seven and eight. (8) Cook was well and com¬ 
fortable all the evening ; he had no bilious symptoms, no vomiting, and no 
diarrhcea.(7) 

Towards eleven Palmer came with a box of pills directed in Bamford’s 
hand. He called Jones’ attention to the goodness of the handwriting for a man 
of eighty.(9) It was suggested by the prosecution that the reason for this was 
to impress Jones with the fact that the pills had been made up by Bamford. 
With reference to Smith’s evidence it is remarkable that Bamford on the second 


(1) Former statements inconsistent 
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night sent the pills, not “ between nine and ten,” but at eleven. ~Pk 
pressed Cook to take the pills, which at first he refused to do, as they had made 
him so ill the night before. At last he did so, and immediately afterwards 
vomited. Jones and Palmer both examined to see whether the pills had been 
thrown up, and they found that they had not. This was about eleven. Jones 
then had his supper, and went to bed in Cook’s room about twelve. When 
he had been in bed a short time, perhaps ten minutes, Cook started up and 
called out, “ Doctor, get up ; I am going to be ill; ring the bell for Mr. Palmer.” 
He also said, “ Rub my neck.” The back of his neck was stiff and hard. Mills 
ran across the road to Palmer's and rang the bell. Palmer immediately came 
to the bed-room window and said he would come at once. Two minutes 
afterwards he was in Cook’s room, and [128] said he had never dressed so quick 
in^his life. He was dressed as usual. The suggestion upon this was that he 
had been sitting up expecting to be called.(l) 


By the time of Palmer’s arrival Cook was very ill. Jones, Elizabeth Milk, 
and Palmer were in the room, and Barnes stood at the door. The muscles of 
his nock were stiff ; he screamed loudly. Palmer gave him what he said were 
two ammonia pills. Immediately afterwards—too soon for the pills to have 
any effect—he was dreadfully convulsed. He said, when he began to be con¬ 
vulsed, “ Raise me up, or I shall be suffocated.” Palmer and Jones tried to do 
so, but could not, as the limbs were rigid. He then asked to be turned over, 
which was done. His heart began to beat weakly. Jones asked Palmer to get 
some ammonia to try to stimulate it. He fetched a bottle, and was absent 
about a minute for that purpose. When he came back, Cook was almost dead, 
and he died in a few minutes, quite quietly. The whole attack lasted about 
ten minutes. The body was twisted back into the shape of a bow, and would 
have rested on the head and heels, had it been laid on its back. When the body 
was laid out, it was very stiff. The arms could not be kept down by the sides 
till they were tied behind the back with tape. The feet also had to be tied, 
and the fingers of one hand were very stiff, the hand being clenched. This 
was about one a.m., half or three-quarters of an hour after the death.(2) 

[129] As soon as Cook was dead, Jones went out to speak to the house¬ 
keeper, leaving Palmer alone with the body. When Jones left the room he 
sent the servant Mills in, and she saw Palmer searching the pockets of Cook’s 
coat and searching also under the pillow and bolster. Jones shortly afterwards 
returned, and Palmer told him that as Cook’s nearest friend, he (Jones) ought 
to take possession of his property. He accordingly took possession of his watch 
and purse, containing five sovereigns and five shillings. He found no other 
money. Palmer said, “ Mr. Cook’s death is a bad tiling for me, as I am res¬ 
ponsible for £3,000 or £4,0(X); and f hope Mr. Cook’s friends will not let me 
lose it. If they do not assist me, all my horses will be seized.” The betting- 
book was mentioned. Palmer said, “ It will be no use to any one,” and added 
that it would probably be found. (3) 

On Wednesday, the 21st instant, Mr. Wetherby, the London racing agent, 
who kept a sort of bank for sporting men, received from Palmer a letter enclos¬ 
ing a cheque for £350 against the amount of the Shrewsbury stakes (£381) which 
Wetherby was to receive for him. This cheque had been drawn on the Tuesday, 
about seven o’clock in the evening under peculiar circumstances. Palmer 
j-ent for Mr. Cheshire, the postmaster at Rugeley, telling him to bring a receipt 
Btamp, and when he arrived asked him to write out, from a copy which he pro¬ 
duced, a cheque by Cook, on Wetherby. He said it was for money which 


(1) Fact in issue (section IS). Con¬ 
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ved him, and that he was going to take it [130] over for Cook to sign. 

_ 3 wrote out the body of the cheque, and Palmer took it away. When 

Mr. Wetherby received the cheque, the stakes had not been paid to Cook’s 
credit. He accordingly returned the cheque to Palmer, to whom the prose¬ 
cution gave notice to produce it at the trial.(1) It was called for, but not 
produced. (2) This was one of the strongest facts against Palmer in the whole 
of the case. If he had produced the cheque, and if it had appeared to have 
been really signed by Cook, it would have shown that Cook, for some reason or 
other, had made over his stakes to Palmer, and this would have destroyed the 
strong presumption arising from Palmer’s appropriation of the bets to his own 
purposes. In fact it would have greatly weakened and almost upset the case 
as to the motive. On the other hand, the non-production of the cheque 
amounted to an admission that it was a forgery ; and if that were so, Palmer 
was forging his friend’s name for the purpose of stealing his stakes at the time 
when to all outward appearance there was every prospect of his speedy recovery 
which must result in the detection of the fraud. If he knew that Cook would 
die that night, this was natural. On any other supposition it was inconceivable 
rashness. (3) 


Either on Thursday, 22nd, or Friday, 23rd, Palmer sent for Cheshire again, 
and produced a paper which he [131] said Cook had given to him some days 
before. The paper purported to be an acknowledgment that certain bills the 
particulars of which were stated—were all for Cook’s benefit and not for 1 aimer s. 
The amount was considerable as at least one item was for £1,000, and another 
for £500. This document purported to be signed by Cook, and Palmer wished 
Cheshire to attest Cook’s execution of it, which he refused to do. This docu¬ 
ment was called for at the trial, and not produced. The same observations 
apply to it as to the cheque. (4) 


Evidence was further given to show that Palmer, who, shortly before, had 
but £9, 65 . at the bank, and had borrowed £25 to go to Shrewsbury, paid awav 
large sums of money soon after Cook’s death. He paid Pratt £100 on the 14th ; 
he paid a farmer named Spilsburv £46, 2s. with a bank of England note for 
£50 on the 22nd ; and Bown, a draper, a sum of £60 or thereabouts in two £50 
notes, on the 20th.( 5 ) The general result of these money transactions is, that 
Palmer appropriated to his own use all Cook’s bets ; that he tried to appropriate 
his stakes ; and that shortly before, or just after his death, he was m possession 
of between £400 and £600, of which he paid Pratt £400, though very shortly 
before he was being pressed for money. 

On Wednesday, November 21 st, Mr. Jones went up to London, and 
informed Mr. Stephens, Cook’s step-father, of his step-son’s death. Mr. Stephens 
went to Lutterworth, found a will by which Cook appointed him his executor, 
[132J and then went on to Pugeley, where he arrived about the middle of the 
day on Thursday.( 6 ) He asked Palmer for information about Cook’s affairs, 
and he replied, There are £ 4,000 worth of bills out of his, and I am 
sorry to say my name is to them ; but I have got a paper drawn up 
by a lawyer and signed by Mr. Cook to show that I never had any benefit 
from them.” Mr. Stephens said that at all events he must be buried. Palmer 
offered to do so himself and said that the body ought to be fastened up as 
soon as possible. The convereation then ended for the time. Palmer went 


(1) Conduct (section S). 

(2) See section 66 as to notice to 
produce. 
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out and without authority from Mr. Stephens ordered a shell and a strong 
oak coffin.(1) 

In the afternoon Mr. Stephens, Palmer, Jones, and a Mr. C4radford, Cook’s 
brother-in-law, dined together, and after dinner Mr. Stephens desired Mr. Jones 
to fetch Cook’s betting book. Jones went to look for it, but was unable to 
find it. The betting-book had last been seen by the chambermaid, Mills, who 
gave it to Cook in bed on the Monday night, when he took a stamp from a pocket 
at the end of it. On hearing that the book could not be found, Palmer said it 
was of no manner of use. Mr. Stephens said he understood Cook had won a 
gTeat deal of money at Shrewsbury, to which Palmer replied : “ It’s no use, I 
assure you ; when a man dies his bets are done with.” He did not mention 
the fact that Cook’s bets had been paid to Herring on the Monday. Mr. Stephens 
then said that the book must be found, and [133] Palmer answered that no 
doubt it would be.(2) Before leaving the inn Mr. Stephens went to look at the 
body, before the coffin was fastened, and observed that both hands were clenched. 
He returned at once to town and went to his attorney. He returned to Rugeley 
on Saturday, the 24th, and informed Palmer of his intention to have a post¬ 
mortem examination, which took place on Monday, 26th.(3) 

The post-mortem examination was conducted in the presence of Palmer 
by Dr. Harland Mr Devonshire, a medical student, assisting Mr. Monkton, and 
Mr. Newton. Le heart was contracted and empty. There were numerous 
small yellowish white spots, about the size of mustard-seed, at the larger end 
of the stomach. The upper part of the spinal cord was in its natural state • the 
lower part was not examined till the 25th January, when certain granules were 
found. There were many follicles on the tongue, apparently of Ion" standing 
The lungs appeared healthy to Dr. Harland, but Mr. Devonshire thought that 
there was some congestion.(4) Some points in Palmer’s behaviour, both before 
and after the j)ost m iTioytcifi examination, attracted notice. Newton said that 
on the Sunday night he sent for him, and asked what dose of strychnine would 
kill a dog. Newton said a grain. He asked whether it would be found in the 
[134] stomach, and what would be the appearance of the stomach after death. 
Newton said there would be no inflammation, and he did not think it would be 
found. Newton thought he replied, “ It’s all right,” as if speaking to himself 
and added that he snapped his fingers. Whilst Devonshire was opening the 
stomach Palmer pushed against him, and part of the contents of the stomach 
was spilt. Nothing particular being found in the stomach, Palmer observed 
to Bamford, “ They will not hang us yet.” As they were all crowding together 
to see what puased, the push might have been an accident; and as Mr. Stephens’ 
suspicions were well known, the remark was natural, though coarse. After 
the examination was completed, the intestines, etc., were put into a jar, over 
the top of which were tied two bladders. Palmer removed the jar from the 
table to a place near the door, and when it was missed said he thought it would 
be more convenient. When replaced it was found that a slit has been cut 
through both the bladders.(5) 

After the examination Mr. Stephens and an attorney’s clerk took the jars 
cont aining the viscera, etc., in a fly to Stalford.(6) Palmer asked the postboy 
if he was going to drive them to Stafford ? The postboy said, “ I believe I am.” 
Palmer said, “ Is it Mr. Stephens you are going to take ? ” He said, “ I 
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is.’* Palmer said, “ I suppose you are going to take the jars ? 9 
1 , “ I am. 99 Palmer asked if he would upset them ? He said, %t I shaU 
[135] not." Palmer said if he would, there was a £10 note for him. He also 
said something about its being “ a humbugging concern."(1) Some confusion 
was introduced into this evidence by the cross-examination, which tended to 
show that Palmer’s object was to upset Mr. Stephens and not the jars, but at 
last the postboy (J. Myatt) repeated it as given above. Indeed, it makes little 
difference whether Palmer wished to upset Stephens or the jars, as they were 
all in one fly, and must be upset together if at all. 

Shortly after the 'post-mortem examination an inquest was held before 
Mr. Ward, the coroner. It began on the 29th November and ended on the 5th 
December. On Sunday, 3rd December, Palmer asked Cheshire, the postmaster, 
C4 if he had anything fresh." Cheshire replied that he could not open a letter. 
Afterwards, however, he did open a letter from Dr. Alfred Taylor, who had 
analyzed the contents of the stomach, etc., to Mr. Gardiner, the attorney for the 
prosecution, and informed Palmer that Dr. Taylor said in that letter that 
no traces of strychnine were found. Palmer said he knew they would not, and 
he was quite innocent. Soon afterwards Palmer wrote to Mr. Ward, suggesting 
various questions to be put to witnesses at the inquest and saying that he 
knew Dr. Taylor had told Mr. Gardiner there were no traces of strychnia, prussic 
acid, or opium. A few days before this, on the 1st December, I miner had 
sent Mr. Ward, as a present, a codfish, a barrel of oysters, a brace of [136] 
pheasants, and a turkey.(2) These circumstances certainly prove improper 
and even criminal conduct. Cheshire was imprisoned for his offence, and Lord 
Campbell spoke in severe terms of the conduct of the coroner ; but a bad and 
unscrupulous man, as Palmer evidently was, might act in the manner described, 
even though he was innocent of the particular offence charged. 

A medical book found in Palmer’s possession had in it- some MS. notes on 
the subject of strychnine, one of which was, tk It kills by causing tetanic con¬ 
traction of the respiratorv muscles." It was not suggested that this memo¬ 
randum was made for any particular purpose. It was used merely to show 
that Palmer was acquainted with the properties and effects of strychnine. (3) 
This completes the evidence as to Palmer’s behaviour before, at and after 
the death of Cook. It proves beyond all question that, having the strongest 
possible motive to obtain at once a considerable sum of money, he robbed his 

( riend of the whole of the bets paid to Herring on the Monday by a series of 
ngenious devices, and that he tried to rob him of the stakes ; it raises the strong¬ 
est presumption that lie robbed Cook of the £300 which, as Cook supposed, was 
senr, up to Pratt on the 16th, and that he stole the money which he had on his 
person, and had received at Shrewsbury ; it proves that he forged his name 
the night before he died, and that he tried to procure a fraudulent attestation 
to [137] another forged document relating to his affairs the day after he died. 
It also proves that he had every opportunity of administering poison to Cook, 
that he told repeated lies about his state of health, and that he purchased deadly 
poison, for which he had no lawful use, on two separate occasions shortly before 
two paroxysms of a similar character to each other, the second of which deprived 
him of life. 

The rest of the evidence was directed to prove that the symptoms of which 
Cook died were those of poisoning by strychnine, and that antimony, which 
was never prescribed for him, was found in his body. Evidence was also given 
in the course of the trial as to the stage of Cook’s health. 


(1) Conduct (section 8). 

(2) Conduct and facts introductory 
thereto (sections 8, 9). 


14 ) 


(3) Fact showing knowledge (sectio 




64 


INTRODUCTION. 


At the time of his death Cook was about twenty-eight years of age. 
his father and mother died young, and his sister and half-brother were not 
robust. He inherited from his father about £12,000 and was articled to a 
solicitor. Instead of following up that profession he betook himself to sporting 
pursuits, and appears to have led a rather dissipated life. He suffered from 
syphilis, and was in the habit of occasionally consulting Dr. Savage on .the 
state of his health. Dr. Savage saw him in November 1854, in May, in June, 
towards the end of October, and again early in November 1855, about a fortnight 
before his death, so that he had ample means of giving satisfactory evidence on 
the subject, especially as he examined him carefully whenever he came. Dr. 
Savage said that he had two shallow ulcers on the tongue corresponding to bad 
teeth ; that he had also a sore throat, one of his tonsils [138] being very large 
red, and tender, and the other very small. Cook himself was afraid that these 
symptoms were syphilitic, but Dr. Savage thought decidedly that they were 
not. He also noticed “ an indication of pulmonary affection under the left 
lung.” Wishing to get him away from his turf associates, Dr. Savage recom¬ 
mended him to go abroad for the winter. His general health Dr. Savage con¬ 
sidered good for a man who was not robust. Mr. Stephens said that when he 
last saw him alive he was looking better than he had looked for some time, and 
on his remarking, “ You do not look anything of an invalid now,” Cook struck 
himself on the breast, and said he was quite well. His friend, Mr. Jones, also 
said that his health was generally good, though he was not very robust, and that 
he both hunted and played at cricket. (1) 

On the other hand, witnesses were called for the prisoner who gave a differ¬ 
ent account of his health. A Mr. Sargent said he was with him at Liverpool 
a week before the Shrewsbury races, that he called his attention to the state of 
his mouth and throat, and the back part of his tongue was in a complete state 
of ulcer. t£ I said,” added the witness, ‘ I was surprised he could eat and drink 
in the state his mouth was in. He said lie had been in that state for weeks and 
months, and now he did not take notice of it.” This was certainly not consistent 
with Dr. Savage’s evidence. (2) 

Such being the state of health of Cook at the time of his [139J death, the next 
question was as to its cause. The prosecution contended that the symptoms 
which attended it proved that he was poisoned by strychnia. Several eminent 
physicians and surgeons—Mr. Curling, Dr. Todd, Sir Benjamin Brodie, Mr. 
Daniel, and Mr. Solly—gave an^ account of the general character and causes 
of the disease of tetanus. Mr. Curling said that tetanus consists of spasmodic 
affection of the voluntary muscles of the body which at last ends in death, 
produced either by suffocation caused by the closing of the windpipe or by the 
wearing effect of the severe and painful struggles which the muscular spasm 
produce. Of this disease there are three forms,—idiopathic tetanus, which is 
produced without any assignable external cause ; traumatic tetanus, which 
results from wounds ; and the tetanus which is produced by the administration 
of strychnia, bruschia, and nux vomica, all of which are different forms of the 
same poison. Idiopathic tetanus is a very rare disease in England. Sir 
Benjamin Brodie had seen only one doubtful case of it. Mr. Daniel, who for 
twenty-eight years was surgeon to the Bristol Hospital, saw only two, Mr. 
Nunneley, professor of surgery at Leeds, had seen four. In India, however, 
it is comparatively common : Mr. Jackson, in twenty-five years’ practice there 
saw about forty cases. It was agreed on all hands, that though the exciting 
cause of the two diseases is different, their symptoms are the same. They were 
described in similar terms by several of the witnesses. Dr. Todd said the 
disease begins with stiffness about the jaw, the symptoms [140] then extend 
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/es to the other muscles of the trunk and body. They gradually 
!fp themselves. When once the disease has begun there are remissions of 
severity, but not complete intermission of the symptoms. In acute cases the 
disease terminates in three or four days. In chronic cases it will go on for as 
much as three weeks. There was some question as to what was the shortest 
case upon record. In a case mentioned by one of the prisoner’s witnesses, 
Mr. Ross, the patient was said to have been attacked in the morning either 
at eleven or some hours earlier, it did not clearly appear which, and to have 
died at half-past seven in the evening. This was the shortest case specified on 
either side, though its duration was not accurately determined. As a rule, 
however, tetanus, whether traumatic or idiopathic, was said to be a matter not 
of minutes, or even of hours, but of days.(l) 

Such being the nature of tetanus, traumatic and idiopathic, four questions 
arose. Did Cook die of tetanus ? Did he die of traumatic tetanus ? Did. he 
die of idiopathic tetanus ? Did he die of the tetanus produced by strychnia ? 
The case for prosecution upon these questions was, first, that he did die of 
tetanus. Mr. Curling said no doubt there was spasmodic action of the muscles 
(which was his definition of tetanus) in Cook’s case ; and even Mr. Nunnelev, 
the principal witness for the prisoner, who contended that the death of Cook 
was [141] caused neither by tetanus in its ordinary forms nor by the tetanus of 
strychnia, admitted that the paroxysm described by Mr. Jones was very 
like ” the paroxysm of tetanus. The close general resemblance of the symp¬ 
toms to those of tetanus was indeed assumed by all the witnesses on both sides, 
as was proved by the various distinctions which were stated on the side of the 
Crown between Cook’s symptoms and those of traumatic and idiopathic tetanus, 
and on the side of the prisoner between Cook’s symptoms and the symptoms 
of the tetanus of strychnia. It might, therefore, be considered to be established 
that he died of tetanus in some form or other. 


The next point asserted by the prosecution was, that he dul not die of 
traumatic or idiopathic tetanus, because there was no wound on his bod\, and 
also because the course of the symptoms was different. They further asserted 
that the symptoms were those of poison by strychnia. 

Upon these points the evidence was as follows Mr. Culling was asked, 
Q. Were the symptoms consistent with anv form of traumatic tetanus which 
has ever come under your knowledge or observation ? ” He answered, “ No.” 
Q. “ What distinguished them from the cases of traumatic tetanus which you 
have described ? ” A. “ There was the sudden onset of the fatal symptoms. 
In all cases that have fallen under my notice the disease has been preceded by 
the milder symptoms of tetanus.” Q. “ Gradually progressing to their 
complete development, and completion and death ? ” -*• 4 Yes.” He also 

[142] mentioned “ the sudden onset and rapid subsidence of the spasms ” as 
inconsistent with the theory of either traumatic or idiopathic tetanus ; and he 
said he had never known a case of tetanus which ran its course in less than eight 
or ten hours. In the one case which occupied so short a time the true period 
could not be ascertained. In general, the time required was from one to several 
days. Sir Benjamin Brodie was asked, “ In your opinion, are the symptoms 
those of traumatic tetanus or not ? ” He replied, “ As far as the spasmodic 
contraction of the muscles goes, the symptoms resemble those of traumatic 
tetanus ; as to the course which the symptoms took, that was entirely different.” 
He added, The symptoms of traumatic tetanus always begin, as far as I 
have seen, very gradually, the stiffness of the lower jaw being, I believe, the 
symptom first complained of—at least, so it has been in my experience ; then the 
contraction of the muscles of the back is always a later symptom, generally much 
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later ; the muscles of the extremities are affected in a much less degree than those 
of the neck and trunk, except in some cases, where the inj ury has been in a limb, 
and an early symptom has been a contraction of the muscles of that limb. I do 
not myself recollect a case in which in ordinary tetanus there was that con¬ 
traction of the muscles of the hand which I understand was stated to have 
existed in this instance. The ordinary tetanus rarely runs its course in less than 
two or three days, and often is protracted to a much longer period ; I know one 
case only in which the disease was [143] said to have terminated in twelve 
hours.” He said, in conclusion, “ I never saw a case in which the symptoms 
described arose from any disease ; when I say that, of course, I refer not to the 
particular symptoms, but to the general course which the symptoms took.” 
Mr. Daniel being asked whether the symptoms of Cook could be referred to idio¬ 
pathic or traumatic tetanus, said, fc ‘ In my judgment they could not.” He 
also said that he should repeat Sir Benjamin Brodie’s words if he were to enu¬ 
merate the distinctions. Mr. Solly said that the symptoms were not referable 
to any disease he ever witnessed ; and Dr. Todd said, “ I think the symptoms 
were those of strychnia.” The same opinion was expressed with equal con¬ 
fidence by Dr. Alfred Taylor, Dr. Rees, and Mr. Christison. 

In order to support this general evidence witnesses were called who gave 
account of three fatal cases of poisoning by strychnia, and of one case in which 
the patient recovered. The first of the fatal cases was that of Agnes French, 
or Senet, who was accidentally poisoned at Glasgow Infirmary, in 1§45, by some 
pills which she took, and which were intended for a paralytic patient. . Accord¬ 
ing to the nurse, the girl was taken ill three-quarters of an hour, ac&prdin" to 
one of the physicians (who, however, was not present) twenty minutes, after*she 
swallowed the pills. She fell suddenly back on the floor ; when her clothes 
were cut off she was stiff, “ just like a poker,” her arms were stretched out, her 
hands clenched ; she vomited slightly ; she had no lockjaw ; [144] there was a 
retraction of the mouth and face, the head was bent back, the spine curved. 
She went into severe paroxysms every few seconds, and died about an hour after 
the symptoms began. She was perfectly conscious. The heart was found 
empty on examination 


The second case described was that of Mrs. Serjeantson Smyth, who was 
accidentafly poisoned at Romsey in 1848, by strychnine put into a dose of ordi¬ 
nary medicine instead of salicine. She took the dose about five or ten minutes 
after seven; in five or ten minutes more the servant was alarmed by a violent 
ringing of the bell. She found her mistress leaning on a chair, went out to send 
for a doctor, and on her return found her on the floor. She screamed loudly. 
She asked to have her legs pulled straight and to have water thrown over her. 
A few minutes before she died she said, “ Turn me over ; ” she was turned over, 
and died very quietly almost immediately. The fit lasted about an hour. The 
hands were clenched, the feet contracted, and on a post-mortem examination 
the heart was found empty. 


The third case was that of Mrs. Dove, who was poisoned at Leeds by her 
husband (for which he was afterwards hanged) in February, 1856. She had five 
attacks on the Monday, Wednesday, Thursday, Friday, and Saturday of the 
week beginning February 24th. She had prickings in the legs and twitchings 
in 1 lie hands. She asked her husband to rub her arms and legs before the spasms 
came on, but when they were strong she could not bear her legs to be touched. 

1 'C fatal attack in her case lasted two [145] hours and-a-half. The hands were 
seno-bent, feet strongly arched. The lungs were congested ; the spinal cord 
was also much congested. The head being opened first, a good deal of blood 
flowed out, part of which might flow from the heart. 

f Ca8G ’ P a ^ cn ^ recovered was that of a paralytic patient 

o JVlr. Moore s. Tie took an overdose of strychnia, and in about three-quarters 
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dr ]\Ir. Moore found him stiffened in every limb. His head was drawn 
lie was screaming and “ frequently requesting that we should turn him, 
move liim, mb him.” His spine was drawn back. He snapped at a spoon 
with which an attempt was made to administer medicine, and was perfectly 
conscious during the whole time. 


Hr.. Taylor and Dr. Owen Rees examined Cook’s body. They found no 
strychnia, but they found antimony in the liver, the left kidney, the spleen 
and also in the blood. 



The case for the prosecution upon this evidence was, that the symptoms 
were those of tetanus, and of tetanus produced by strychnia. The case for the 
prisoner was, first, that several of the symptoms observed were inconsistent 
with strychnia ; and secondly, that all of them might be explained on other 
hypotheses. Their evidence was given in pa rt by their own witnesses, and in 
part by the witnesses for the Crown in cross-examination. The replies Sug¬ 
gested by the Crown were founded partly on the evidence of their own witnesses 
given by way of anticipation, and partly by the evidence obtained from the 
witnesses for the prisoner on cross-examination. 

[146] The first and most conspicuous argument on behalf of the prisoner 
was, that the fact that no strychnia was discovered by Dr. Taylor and Dr. Rees 
was inconsistent with the theory that any had been administered. The mate¬ 
rial part of Dr. Taylor’s evidence upon this point was, that he had examined the 
stomach and intestines of Cook for a variety of poisons, strychnia among others, 
without success. The contents of the stomach were gone, though the contents 
of the intestines remained, and the stomach itself had been cut open from end to 
end, and turned inside out, and the mucous surface on which poison,, if present, 
would have been found was rubbing against the surface of the intestines. This 
Dr. Taylor considered a most unfavourable condition for the discovery of poison 
and Mr. Christison agreed with him Several of the prisoner’s witnesses on the 
contrary—Mr. Nunneley, Dr. Letheby and Mr. Rogers—thought that it would 
only increase the difficulty of the operation, and not destroy its chance of 
success. r 

Apart from this, Dr. Taylor expressed his opinion that from the way in 
which strychnia acts, it might be impossible to discover it even if the circum¬ 
stances were favourable. The mode of testing its presence in the stomach is to 
treat the stomach in various ways, until at last a residue is obtained which, upon 
the application of certain chemical ingredients, changes its colour if strychuia 
is present. All the witnesses agreed that strychnia acts by absorption—that 
is it is taken up from the stomach by the absorbents, thence it passes into the 
blood, thence into the solid [147] part of the body, and at some stage of its pro¬ 
gress causes death by its action on the nerves and muscles. Its noxious effects' 
do not begin till it has left the stomach. From this Dr. Taylor argued that if a 
immmuin dose were administered, none would bo left in the stomach at the time 
of death, and therefore none could be discovered there. He also said that if 
the strychnia got into the blood before examination, it would be diffused over 
the whole mass, and so no more than an extremely minute portion would be 
present in any given quantity. If the dose were half a grain, and there wore 
twenty-live pounds of blood in the body, each pound of blood would contain 
only one-fiftieth of a grain. He was also of opinion that the “ strychnia under¬ 
goes some chemical change by reason of which its presence in small quantities 

S ” .. tissues cannot be detected. 5 ’ In short, the result of his evidence was 

a , a min ininni dose were administered, it was Uncertain whether strychnia 
would be present in the stomach after death, and that if it was not in the 
s omach, t he re was no certainty that it could be found at all. He added that he 
considered the colour tests fallacious, because the colours might he produced 
by other substances. 
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Dr. Taylor further detailed some experiments Which he had tried* 
animals jointly with Dr. Bees, for the purpose of ascertaining whether strychnia 
could always be detected. He poisoned four rabbits with st;rychnia, and applied 
the tests for strychnia to their bodies. In one case, where two grains had been 
administered at intervals, he obtained proof of the presence of strychnia both 
by a bitter [148] taste and by the colour. In a case where one grain w^is ad¬ 
ministered he obtained the taste but not the colour. In the other two cases, 
where he administered one grain and half a grain respectively, he obtained no 
indication at all of the presence of strychnia. These experiments proved to 
demonstration that the fact that he did not discover strychnia did not prove 
that no strychnia was present in Cook’s body. v . 


Mr. Nunneley, Mr. Herapath, Air. Rogers, Dr. Letheby and Mr. Wrightson 
contradicted Dr. Taylor and Dr. Rees upon this part of their evidence. They 
denied the theory tnat strychnine undergoes any change in the blood and they 
professed their own ability to discover its presence even in most minute quan¬ 
tities in any body into which it had been introduced, and their belief that the 
colour tests were satisfactory. Mr. Herapath said that he had found strychnine 
in the blood and in a small part of the liver of a dog poisoned by it; and he also 
said that he could detect the fifty-thousandth part of a grain if it were unmixed 
with organic matter. Mr. Wrightson (who was highly complimented by Lord 
Campbell for the way in which he gave his evidence) also said that he should 
expect to find strychnia if it were present, and that he had found it in the tissues 
of an animal poisoned by it. 


Here, no doubt, there was a considerable conflict of evidence upon a point 
on which it was difficult for unscientific persons to pretend to have any opinion. 
The evidence given for the prisoner, however, tended to prove not so much 
that there was no strychnia in Cook’s body, [149] as that Dr. Taylor ought to 
have found it if there was. In other words, it has less to do with the guilt or 
innocence of the prisoner, than with the question whether Mr. Nunneley and 
Mr. Herapath were or were not better analytical chemists than Dr. Taylor. 
The evidence could not even be considered to shake Dr. Taylor’s credit, for no 
part of the case rested on his evidence except the discovery of the antimony, 
as to which he was corroborated by Mr. Brande, and was not contradicted by 
the prisoner’s witnesses. His opinion as to the nature of Cook’s symptoms 
was shared by many other medical witnesses of the highest eminence, whose 
c redit was altogether unimpeached. The prisoner’s counsel were placed in a 
curious difficulty by this state of the question. They had to attack, and did 
attack, Dr. Taylor’s credit vigorously for the purpose of rebutting his conclu¬ 
sion that Cook might have been poisoned by strychnine ; yet they had also to 
maintain his credit as a skilful analytical chemist, for if they destroyed it, the 
fact that he did not find strychnine went for nothing. This dilemma was fatal. 
To admit his skill was to admit their client’s guilt. To deny it was to destroy 
the value of nearly all their own evidence. The only possible course was to 
admit his skill and deny his good faith; but this too was useless, for the reason 
just mentioned. 

Another argument used on behalf of the prisoner was that some of the 
symptoms of Cook’s death were inconsistent with poisoning by strychnine. 
Air. Nunneley and Dr. Letheby thought that the facts that Cook sat up in 
|150] her] when the attack came on, that he moved his hands, and swallowed, 
and asked to be rubbed and moved, showed more power of voluntary motion 
than was consistent with poisoning by strychnia. But Mrs. Serjeantson Smyth 
got out of bed and rang the bell, and both she, Mrs. Dove and Airs. Aloore’s 
patient begged to be rubbed and moved before the spasms came on. Cook’s 
movements were before the paroxysm set in, and the first paroxysm ended 
hie life. 
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Nunneley referred to the fact that the heart was empty, and said that, 
. - ^—^experiments, he always found that the right side of the heart of the 
(5ned animals was full. 


Both in Mrs. Smyth’s case, however, and in that of the girl Senet, the heart 
'was found empty; and in Mrs. Smyth’s case the chest and abdomen were 
opened first, so that the heart was not emptied by the opening of the head. 
Mr. Christison said that if a man died of spasms of the heart, the hoart would 
be emptied by them, and would bo found empty after death, so that the presence 
or absence of the blood proved nothing. 

Mr. Nunneley and Dr. Letheby also referred to the length of time before 
tbo symptoms appeared, as inconsistent with poisoning by strychnine. The 
time between the administration of the pills and the paroxysm was not accu¬ 
rately measured. It might have been an hour, or a little less, or more , but the 
poison, if present at all, was administered in pills, which would not begin to 
operate till they were broken up, and the rapidity with which they [151J would 
be broken up, would depend upon the materials of which they were made. 
Mr. Christison said that if the pills were made up with resinous materials, 
such as are within the knowledge of every medical man, their operation would 
be delayed. He added, “ I do not think we can fix, with our present knowledge, 
Hie precise time for the poison beginning to operate.” According to the 
account of one witness in Agnes French’s case, the poison did not operate for 
three-quarters of an hour, though probably her recollection of the time was not 
very accurate after ten years. ~Dr. Taylor also referred (in cross-examination) 
to cases in which an hour and a half, or even two hours elapsed, before the 
symptoms showed themselves. 


These were the principal points in Cook’s symptoms said to be inconsist¬ 
ent with the administration of strychnia. All of them appear to have been 
satisfactorily answered. Indeed, the inconsistency of the symptoms with 
strychnia was faintly maintained. The defence turned rather on the possibility 
of showing that they were consistent with some other disease. 

In order to make out this point various suggestions- were made. In the 
cross-examination of the different witnesses for the Crown, it was frequently 
suggested that the case was one of traumatic tetanus, caused by syplnlitie sores ; 
but to this there were three fatal objections. In the lirst place, there were no 
syphilitic sores ; in the second place, no witness for the prisoner said that he 
thought that it was a case of traumatic tetanus ; and in the third place, several 
doctors of great experience in respect of syphilis—specially [152] Dr. Lee, the 
physician to the Lock Hospital—declared that they never heard of syphilitic 
sores producing tetanus. Two witnesses for the prisoner were called to show 
nat a man died of tetanus who had sores on his elbow and elsewhere, which 
were possibly syphilitic; but it did not appear whether he had rubbed or hurt 
hem, and Cook had no symptoms of the sort. 


, n . Another theory was that the death was caused by general convulsions. 
J. ms was advanced by Mr. Nunneley ; but he was unable to mention any case 
m which general convulsions had produced death without destroying conscious- 
Vf : '\ " e Baid vaguely lie had heard of such cases, but had never met with one. 
7 r - Mc Donald, of Gamkirk, near Glasgow, said that he considered the ease to 
to one of “epileptic convulsions with tetanic complications.” But he also 
aned to mention an instance in which epilepsv did not destroy consciousness, 
xms witness assigned the most extraordinary reasoits for supposing that it was 
case of this form of epilepsy. He said that the fit might have been caused 
bef(° eXl p excitement, though the man was ill at Rugeley for nearly a week 
inter' 6 1S ( > an d that it was within the range of possibility that sexual 

course might produce a convulsion fit after an interval of a fortnight. 
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Both Mr. Nunneley and Dr. McDonald were cross-examined with 
closeness. Each of them was taken separately through all the various symp¬ 
toms of the case, and asked to point out how they differed from those of poison¬ 
ing by strychnia, and what were the reasons why they should be supposed to 
arise from anything else. After [153] a great deal of trouble Mr. Nunneley was 
forced to admit that the symptoms of the paroxysm were “ very like ” those of 
strychnia, and that the various predisposing causes which he mentioned as likely 
to produce convulsions could not be shown to have existed. He said, for 
instance, that excitement and depression of spirits might predispose to con¬ 
vulsions ; but the only excitement under which Cook had laboured was on 
winning the race a week before ; and as for depression of spirits, he was laugh¬ 
ing and joking with Mr. Jones a few hours before his death. Dr. McDonald 
was equally unable to give satisfactory explanation of these difficulties. It 
is impossible by any abridgment to convey the full effect which these cross- 
examinations produced. They deserve to be carefully studied by any one who 
cares to understand the full effect of this great instrument for the manifestation 
not merely of truth, but of accuracy and fairness. 


Of the other witnesses for the prisoner, Mr. Herapath admitted that he 
had said that he thought that there was strychnine in the body, but that Dr. 
Taylor did not know how to find it. He added that he got his impression from 
newspaper reports; but it did not appear that they difEered from the evidence 
given at the trial. Dr. Letheby said that the symptoms of Cook were irre¬ 
concilable with everything that he was acquainted with—strychnia poison 
included. He admitted, however, that they were not inconsistent with what he 
had heard of the symptoms of Mrs. Serjeantson Smyth who was undoubtedly 
poisoned by strychnine. Mr. Partridge was called to [154] show that the case 
might be one of arachnitis, or inflammation of one of the membranes of the 
spinal cord caused by two granules discovered there. In cross-examination 
he instantly admitted with perfect frankness, that he did not think the case 
was one of arachnitis, as the symptoms were not the same. Moreover, on 
being asked whether the symptoms described by Mr. Jones were consistent with 
poisoning by strychnia, he said, Quite ’ ; and he concluded by saying that in 
the whole course of his experience and knowledge he had never seen such a 
death proceed from natural causes. Dr. Eobinson, from Newcastle, was called 
to show that tetanic convulsions preceded by epilepsy were the cause of death. 

He, however, expressly admitted in cross-examination that the symptoms 
w^re consistent with strychnia, and that some of them were inconsistent with 
epilepsy. He said that in the absence of any other cause, if he “ put aside the 
hypothesis of strychnia/’ he would ascribe it to epilepsy ; and that he thought 
the granules in the spinal cord might have produced epilepsy. The degree of 
importance attached to these granules by different witnesses varied. Several 
of the witnesses for the Crown considered them unimportant. The last of the 
prisoner’s witnesses was Dr. Eichardson, who said the disease might have been 
angina pectoris. He said, how r ever, that the symptoms of angina pectoris were 
so like those of strychnine that he should have great difficulty in distinguishing 
them from each other. 

The fact that antimony w as found was never seriously disputed, nor could 
it be denied that its administration [155] would account for all the symptoms 
of sickness, etc., which occurred during the week before Cook’s death. No one 
but the prisoner could have administered it. 

The general result of the whole evidence on both sides appears to be to 
piove beyond oil reasonable doubt that the symptoms of Cook’s death were 
perfectly consistent with those of poisoning by strychnine and that there was I 
strong reason to believe that they were inconsistent with any other cause. 
Coupling this with the proof that Palmer bought strychnia just before each of 
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^ xy/\ attacks, and that he robbed Cook of all his property, it is impossible 
’ t the propriety of the verdict. 


Palmer’s case is remarkable on account of the extraordinary minuteness 
V and labour with which it was tried,- and on account of the extreme ability with 
| which the trial was conducted on both sides. 

The intricate set of facts which show that Palmer had a strong motive to 
commit the crime; his behaviour before it; at the time when it was being 
committed, and after it had been committed ; the various considerations which 
showed that Cook must have died by tetanus produced by strychnine ; that 
Palmer had the means of administering strychnine to him ; that he did actually 
administer what in all probabilitv was strychnine ; that he also administered 
antimony on many occasions ; and that all the different theories by which 
Cook’s death otherwise than by strychnine could be accounted tor were °P ei * 
to fatal objections v form a collection of eight or ten different sets o acts ; a 
connected [1561 together immediately or remotely either as being, 01 jeing 
shown not to be, the causes or the effects of Cook's murder, or as orming part 
of the actual murder itself. 


<SL 

Remarks on 

Palmer's 

case. 



The scientific evidence is remarkable on various grounds ui ‘ particu ar y 
because it supplies a singularly perfect illustration of the ideu 1 > c ween tae 
ordinary processes of scientific research, and the principles exp amed above, 
as being those on which Judicial Evidence proceeds. Take, tor instance, the 
question, did Cook die of tetanus, either traumatic or idiopathic . e , s ^P a P' 
toms of those diseases are in the first place ascertained indue n e y, am heir 
nature was proved by the testimony of Sir Benjamin Brodie &nd o *ers. the 
course of the symptoms being compared with those of Cook, icy i not 
correspond. The inference by deduction was that Cook s death was no caused 
by those diseases. Logically the matter might be stated thus : 

All persons who die either of traumatic or of idiopathic tetanus exhibit a 
certain course of symptoms. 

Cook did not exhibit that course of symptoms, therefore Cook did not die 
of traumatic or of idiopathic tetanus. 

Everyone of the arguments and theories stated in the case may easily be I 
shown by a little attention to be so many illustrations of the rules of evidence 1 
on the one hand, and of the rules of induction and deduction on the other. 


On the other hand, a flood of irrelevant matter apparently connected with 
the trial pressed, so to speak, for admittance, and if it had been admitted, 
would have swollen the trial to unmanageable proportions, and thrown no real 
[157] light upon the main question. Palmer was actually indicted for the 
murder of his wife, Ann Palmer, and for the murder of his brother, Walter 
1 aimer. Every sort of story was in circulation as to what he had done. It 
was said that twelve or fourteen persons had at different times been buried 
from his house under suspicious circumstances. It was said that he had 
poisoned Lord George Bentinck who died very suddenly some years before. 
He had certainly forged his mother’s acceptance to bills of exchange, and had 
carried on a series of gross frauds on insurance offices. There was the. strongest 
reason to suspect that the evidence of Jeremiah Smith, referred to in the case, 
w T as plotted and artful perjury. If Palmer had been tried in France, every 
one of these and innumerable ‘other topics would ha ve been introduced, and 
the real matter in dispute would not have been nearly so fully discussed. 

No case sets in a clearer light either the theory or the practical working 
of the principles on which the Evidence Act is based. 

One special matter on which Palmer’s trial throws great light is the nature 
o the ev ^dence of experts. The provisions rotating to this subject are 
coi it amed in sections 45 and 46 of the Evidence Act. The only point of much 
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importance in connection with them is that it should be borne in mind_ 

their evidence is given on the assumption that certain facts occurred, but that 
it does not in common cases show whether or not the facts on which the expert 
gives his opinion did really occur. For instance, [158] Sir Benjamin Brodie 
and other witnesses in Palmer’s case said that the symptoms they had heard 
described were the symptoms of poisoning by strychnine, but whether the 
maid-servants and others who witnessed and described Cook’s death were or 
were not speaking the truth was not a question for them, but for the jury. 
Strictly speaking, an expert ought not to be asked, “ Do you think that the 
deceased man died of poison ? ” He ought to be asked to what cause he would 
attribute the death of the deceased man, assuming the symptoms attending 
Ks death to have been correctly described ? or whether any cause except poison 
would account for such and such specified symptoms ? This, however, is a 
matter of form. The substance of the rules as to experts is that they are jonly 
witnesses, not judges ; that their evidence, however important, is intended to 
be used only a.s materials upon which others are to form their decision ; and 
that the fact which they have to prove is the fact that they entertain certain 
opinions on certain grounds, and not the fact that grounds for their opinions 
do really exist. ° 1 


[159] Irrelevant Facts. 


Having thus described and illustrated the theory of relevancy, it will be 
desirable to say something of irrelevant facts which might at first si<ffit be sup¬ 
posed to be relevant. 1 


\ 

What facts 
are irrele- \ 
vant. 


Facts appa¬ 
rently rele¬ 
vant. 


From the explanations given in the earlier part of the chapter it follows 
that facts, are irrelevant unless they can be shown to stand in the relation of 
cause or in the relation of effect to facts in issue, every stop in the connection 
being either proved or of such a nature that it may be presumed without proof. 

The vast majority of ordinary facts simply co-exist without bein<* in any 
assignable manner connected together. For instance, at the moment of the 
commission of a crime in a great city numberless other transactions are " 0 ing 
on in the immediate neighbourhood ; but no one would think of giving evidence 
ol them unless they were in some way connected with the crime Facts 
obviously irrelevant therefore present little difficulty. The only difficulty arises 
m dealing with facts which are apparently relevant but are not really so. The 
mast important of these are three :— 

1. Statements as to facts made by persons not called as witnesses. ^ 

[160] 2. Transactions similar to but unconnected with the facts in issue. 

3. Opinions formed by peisons as to the facts in issue or relevant facts. 


None of these are relevant, within the definition of relevancy given in sec- 
' tions 6—11, both inclusive. It may possibly lie argued that the effect of the 
second paragraph of section 11* would be to admit proof of such facts as these 


t * Section 11 is as follows 

tracts not otherwise relevant are 
relevant— 

fl) If they are inconsistent with any 
fact in issue or relevant fact. 


(2) If by themselves, or in connection 
with other facts they make the existence 
or non-existence of any fact in issue or 
relevant fact highly probable or improbable. 
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r or instance, be said : A (not called as a witness) was heard to declare 
fhartrfre had seen B commit a crime. This makes it highly probable that B did 
commit that crime. Therefore Als declaration is a relevant fact under section - f 
UL This was not the intention of the section, as is shown by the elaborate 
provisions contained in the following part of the Chapter II (sections 32 — 39) 
j as to particular classes of statements, which are regarded as relevant facts 
either because the circumstances under which they arc made invest them with 
importance, or because no better evidence can be got. The sort ot facts which 
the section was intended to include are facts which either exclude or imply 
more or less distinctly the existence of the facts sought to be proved. Some 
degree of latitude was designedly left in the working of the section (in com¬ 
pliance with a suggestion from the Madras Government) [161J on account of 
the variety of matters to which it might apply. The meaning o le section 
would have been more fully expressed if words to the following e ec ac een 
added to it: — 

“ No statement shall be regarded as rendering the matter stated Mghly 
probable within the meaning of this section unless it is dec aic 1 

fact under some other section of this Act.” 

The reasons why statements as to facts made by peso*. ^called as Reason tor 
witnesses are excluded, except in certain specified cases ( see , , , ° )* hearsav. 

\ are various. In the first place, it is matter of common ex P e ^ t Jt misS ® 
ln common conversation are made so lightly, and are so a f imnortnnf 

stood or misrepresented, that they cannot be depended upon - P 
purpose unless they are made under special circumstances. 

Ti , . , . , . ,. x* weivht of such statements Objection. 

It may be said that this is an objection to the we^, i 

and not to their relevancy, and there is some degree of ru 

No doubt, when a man has to inquire into facts of winch hooves mthefimt. 

instance very confused accounts, it may and often w ill * ‘ i j r d ■ 

for him to trace the most cumory and apparently J ltlle b Xovemd n th I 
relevant in the highest degree to facts in issue may often be d i c i l^ this! 
manner. A policeman or a lawyer engaged in getting up a case, Criminal or „ 

Civil, would neglect his duty altogether 8 if he shut his ears to everything winch 
was not relevant within the meaning of [1621 the Evidence Act. A Judge ore 
Magistrate in India frequentlv has to perform duties winch m England would 
be performed by police-officers or attorneys. He has to sift out the truth for 
himself as well as he can and with little assistance of a professional kind. 

Section 165 is intended to arm the Judge with the most, extensive power pos¬ 
sible for the purpose of getting at the truth. The effect of this section * is that 
in order to get to the bottom of the matter before it the Court will be able to 
look at and inquire into overv fact whatever. It "" ll n0 ^ ho 'J«ver, be able to 
found its judgment upon the class of statements in question, for the following 
reason :— 

If this were permitted, it would present a great temptation to indolent 
udges to be satisfied with second-hand reports. 

, Tt would open a wide door to fraud. People would make statements for 
which they would be in uo way responsible, and the fact that the. e statements 
were made would be proved bv witnesses who knew nothing of the matter 
Every one would thus be at the mercy of pe°P le w ho might choose to 

_ _ V i .. . , ", nnr o.rtn r.rari 1 


Effect of 
section 165 


stated. Every one would thus be at the mercy oi 
^11 a lie, and loose evidence could neither be tested nor con radicted. 


M 165 is as follows :— 

he Judge may, in order to discover 
obtain proper proof of relevant facts, 
any question he pleases in any form, 


at any time, of any witness, or of the 
parties, about any fact relevant or irrele¬ 
vant. and may order the production of any 
document or thing. 
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Unconnect¬ 
ed trans¬ 
actions. 


Exclusion 
of evidence 
of opinion. 
Exception 
to rules as 
to irrelev¬ 
ancy. 


Suppose that A , B, C , and D give to E, F , and G a minute detailed dtewfmv 
of a Clime which they say was [163] committed by Z, E, F, and G repeat what 
they have heard correctly. A, B, G, and D disappear or are not forthcoming. 
%lt is evident that Z would be altogether unable to defend himself in this case, 
.and that the Court would be unable to test the statement of A, B, 0, and D. 
The only way to avoid this is to exclude such evidence altogether, and so to put 
upon both Judges and Magistrates as strong a pressure as possible to get to the 
bottom of the matter before them. 

It would waste an incalculable amount of time. To try to trace un¬ 
authorized and irresponsible gossip, and to discover the grains of truth which 
may lurk in it is bke trying to trace a fish in the water. 

The exclusion of evidence as to transactions similar to, but not specially 

connected with the facto in issue, rests upon the ground that if it were not 
enforced every tna , whether civil or criminal, might run into an inquiry into 

the whole life and character of the parties concerned. Litigants have fre¬ 

quently many matters in difference besides the precise point legally at issue 

nearly*all^e.fbe mere SSf^mf XClUd ° d beCaUSe itS admission would in 

[ 164 ] I he concluding part of the chapter on the relevancy of facts 
enumerates the exceptions which are to be made to the general rales as to 
nxelevancv The rules as to admissions, statements made by persons who can¬ 
not be called as witnesses and statements made under circumstances which in 
themselves afford a guarantee for them truth, are an exception to the exclusion 
of statements as proof of the matter stated. 

Judgments in Courts of Justice on other occasions form an exception to 
thej^xcliision .oJLciadence oi-transactions not specifically connected with facte 
m issue, and the provisions as to the admission of evidence of opinions in certain 
cases ame contained m sections 45—55. I will notice very shortly the principle 
on which these provisions proceed. r 

n P e gen ® ral luI ® with regard to admissions, which are defined to mean 
ail that the parties or their representatives in certain degrees say about the 
matter m dispute, or facts relevant thereto, is that Ihev may be proved as 
| f gaiaBt who made them, but not m their favour. The reason of the rule 
is obvious. Jf A says, B owes me money,” the mere fact that lie says so 
“f even tend to prove the debt. If the statement has any value at all, 
it must be derived from some fact which lies beyond it; for instance, A’s recol¬ 
lection of his having lent B the monoy. To that fact, of course, A can testify 
but bis subsequent assertions add nothing to what he has to say. If, on the 
ither hand, A had said, B does [ 165 ] not owe me anything,” this is a fact 
of which B might make use, and which might be decisive of the case. 

. Admissions in reference to crimes are usually called confeaaione. I may 
j observe upon the provisions relating to them that sections 25,' 26. and 27 were 
transtemd to the Evidence Act verbatim from the Code of Criminal Procedure, 
Act AXV of 1861. They differ widely from the law of England, and wore 
inserted m the Act of 1861 m order to prevent the practice of torture by the 
1 u,r tbc purpose of extracting confessions from persons in their custody. 

"f h ^Statements ? aade persons who are dead or otherwise incapacitated I 

Ja* 1 JSthS* “ ll “ l « «*«»"* rn Emitted in the caae, ntentj it! eection, 
be “ ,1 ’ 1Ue ” Um “ ,ll "» m <*• ««• i» question no better evidence ia to 


Admissions. 


Confessions 


Statement* 
by witness 
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certain cases statements are made under circumstances which in them- statements 
a strong reason for believing them to be true, and in these cases there under ^ 
is generally little use in calling the person by whom the statement was made, cum stances 
The sections which relate to them are 34—38. 


It may be well to point out here the manner in which the_ Evidence Act 
affects the proof of evidence given by a witness in a Court of Justice. The 
relevancy of the fact that such evidence was given, depends partly on the 
general principles of relevancy. For instance, if a witness were accused of 
giving false testimony, the fact that he gave the testimony alleged to. be false 
would be a fact [166] in issue But the Act also provides, for cases in whicli 
the fact that evidence was given on a different occasion is to be admissible, 
either to prove the matter stated (section 33), or in order to contradict (section 
155, 3) or in order to corroborate (section 157) the witness. By reference to 
these sections it must be ascertained whether the fact that the evidence was 
given is relevant. If it is relevant, section 35 enacts that an entry of it in a 
record made by any public servant in the discharge of his duty small be relevant 
mode of proving it. The Codes of Civil and Criminal Procedure direct, 
all judicial officers to make records of the evidence given before them; andj 
section 80 of the Evidence Act provides that a document purporting to be a 
record of evidence shall be presumed to be genuine, that statements made as to 
the circumstances under which it was taken shall be presumed to be tiue, and 
the evidence to have been duly taken. The result of these sections taken, to- 
| get her is that when proof of evidence given on previous occasions, is admissible, 

• it may be proved by the production of the record or a certified copy (see 
section 76). 


The sections as to judgments (40, 41) designedly omit to deal with the ques- Judgments 
of judgments in preventing further proceedings in regard of pother 


tion of the effect of judgments in preventing*.-. - 

the same matter. The law upon this subject is to be found in section 2 of the 
Code of Civil Procedure and in section 460 of the Code of Criminal Procedure. 
The cases which the Evidence Act provides [167] for are cases in which the 
judgment of a Court is in the nature of a law, and creates the right, which it 
affirms to exist. 


The opinions of any person, other than the Judge by whom the fact is to Opinions, 
be decided, ns to the existence of facts in issue or relevant facts, arc. as a rule, 
irrelevant to the decision of the cases to which they relate for the most obvious 
reasons. To show that such and such a person thought that a crime had been 
committed or a contract mode would either be to show nothing at all, or would 
invest the person whose opinion was proved with the character of a Judge. In 
some few coses, the reasons for which are i-uKevidunt, it is otherwise. They 
are specified in sections 45— 51 . 

The sections as to character require little remark. Evidence of character Character. 
I' 8 ’ gmierafiy speaking, only a makeweight, though there are two classes of «*$“ }'“- 
cases m which it is highly important 

(1) Where conduct is equivocal or even presumably criminal. In this 
case evidence of character may expla’in conduct and rebut the presumptions 
which it might raise in the absence of such evidence. A man is found in pos-i 
session of stolen goods. He says he found them and took charge of them to \ 
give them to the owner. If he is a man of very bigb character this may be \ 
believed. 


(2) AY hen a charge rests on the direct testimony of a single witness and 
on the bare denial of it by the person charged. A man is accused of an indecent 
assault by a [168] woman with whom be was accidentally left alone. He denies 
, l * -More a high character for morality on the part of the accused person would 
oe oi great importance. 


[169] CHAPTER IV. 


GENERAL OBSERVATIONS ON THE INDIAN EVIDENCE ACT. 


No refer¬ 
ence to 
English 
cases. 


In the preceding pages I have stated and illustrated the theory of judicial 
evidence on which the Evidence Act is based. I have but little to add to that 
explanation. The Act speaks for itself. No labour was spared to make its 
provisions complete and distinct. As the first section repeals all unwritten 
rules of evidence and as the Act itself supplies a distinct body of law upon the 
subject, its object would be defeated by elaborate references to English cases. 
In so far as it is obscure or incomplete, the Judges and the Legislature are its 
proper critics If it is turned into an abridgment of the law which it was 
, T r ^ ,n] \ lrioU8 ins t«ad of being useful to those for whom 

oTSTa r? with ? n s™* 

of the matter to the Act itself. * h Act * refemn S for a fuU explanation 


Scheme of The general scheme of Part II, which relates to Proof and consists of four 
propositions 0 * 1 taimDg 7 * Se ° tl0ns > ™ay be expressed in the following 


Judicial 

notice. 


l 


[170] 1. Certain facts aie so notorious in themselves, or are stated in so 
authentic a manner in well-known and accessible publications, that they require 
no proof The Court, if it does not know them, can inform itself upon them! 
without formally taking evidence. These facts are said to be judicially 
noticed. J J 


Oral Evi 
dence. 


2. All facts except the contents of documents may be proved by oral 
evidence, which must in all cases be direct. That is, ‘it must consist of a 
declaration by the witness that lie perceived by his own senses the fact to which 
he testifies. 


Documents. 8. The contents of documents must be proved either bv the production 
°* *££ document, which is called primary evidence, or bv copies or oral accounts 


<u the contents, which are called secondary evidence. Primary evidence is 
required as a rule, but this is subject to seven important exceptions in which 
secondary' evidence may bo given. The most important of these are (1) cases* 
m which the document is in the possession of the adverse party, in which! / 
case the adverse party must in general (though there are several exceptions)^ 
have notice to produce the document before secondary evidence of it can M 
given. 


And (2) cases in which certified copies of public documents are admissible 
m place of the documents themselves. 


4. Many classes of documents which are defined in the Act, are presumed | 
u. be what they purport to he, but this presumption is liable to bo rebutted. { 
I wo .-Cts of presumptions will sometimes apply to the same document. For 
mod .cod' u l’ ur rorts to be a certified copy of a record of evidence is 

reconl o V. id ' w,< *\ on P rcsumRcl ho »« accurate copy of the 

circuirist ini '<'■'■!,'! V. V R ^ r, , IOn * ( ,’ C * acta st at.ed > u the record itself as to the 

in a laniruaao whiTl W | ^ ta .^ cn ’ ( ;l ’' that it was read over to the witness 

la. guago which he understood, must be presumed to be true. 


MiN/sr^ 
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Then a contract, grant, or other disposition of property is reduced to-writings 
writing, the writing itself (or secondary evidence of its contents) is not only the when exclu- 
best, but is the only admissible evidence of the matter which it contains. It §en C e.' 1 
cannot be varied by oral evidence, except in certain specified cases. 

It is necessary in applying these general doctrines (the expediency of which 
is obvious) to practice to go into considerable detail, and to introduce provisions, \ * 
exceptions, and qualifications which appear more intricate and difficult than 
they really are. If, however, the propositions just stated are once distinctly 
understood and borne in mind, the details will be easily mastered when the 
occasion"for applying them arises. The provisions in the Act are all made in 
order To meet real difficulties which arose in practice in England, and which 
must of necessity arise over and over again, and give occasion to litigation 
unless they are specifically provided for beforehand. 

One single principle runs through all the propositions, relating to docu- Principle of 
mentary evidence. It is that the very object for which writing is used is to £™"«ons 
perpetuate the memory of what is written down, [1/2] and so o urnis per- t arY ev j_ 
manent proof of it. In order that full effect may bo given to this two things dence. 
are necessary, namely, that the document itself should, whenever 1 is possible, 
be put before the Judge for his inspection, and that if it purpor s o be a final 
settlement of a previous negotiation, as in the case of a wri en c ontract, it 
shall be treated as final, and shall not be varied by word o 1110U • It the first 
of these rules were not observed the benefit of writing won < e ost. There 
is no use in writing a thing down unless the writing is ren . ie second rule 
were not observed people would never know when a q aes lon ^ as settled, as 
they would be able to play fast and loose with their writings. 

By bearing these leading principles in mind the details and exceptions will \ 
become simple. Their practical importance is indeed a* no mg m comparison 
to the importance of the rules which they qualify* 

The third part of the Act, which contains three chapters (Chapters VII, 

VIII and IX) and sixtv-seven sections, relates to the pioduction and effect of / 
evidence. 

Chapter VII, which relates to the burden of proof, ^ ea ~ ,s with a subject 
which requires a little explanation. This is the subject ot presumptions. Like 
most other words introduced into the law of Evkte nce ’ has various meanings,^ 
and it has besides a history to which I shall refer very shortly. 


In times when the true theory of proof was very imperfectly understood, 

.e, by the progress of which that theory was grade 

. .r__ ..union>iis attempts were made to cvm-i 


inasmuch as physical science, by tbo progress ot ““““ wi ^ 

ally discovered', [173J was iu its'infancy, numerous attempts were made to cou-» 
struct theories a§ tp tjie weight of evidence which should supply the want c f 
one founded on observation. “ In some cases this was effected by requiring the 
testimony of a certain numbermf witnesses in particular cases ; such a fact must 
be proved by two witnesses, such another by four, and /i| a ?f f„n“ ^ 

particular items of evidence were regarded as full l ,r00 ’ ia P ro °b proof 
less than half full, and proof more than half full. 

Ihe doctrine of presumptions was closely connect* il with this tli* m \. 
Presumptions were inferences which th d to dra ^ from 

certain states of facts in certain cases, and these presumptions were allowed 
a certain amount of weight in tho scale of proof; such a presumption and such 
enco amounted to full proof, such another to half full, and so on. The , 

very irregular manner in which the Ensrlish law of evidence grew up has had. ! 
amongst other efiects, that of making it an uncertain and difficult question 
how far the theory of presumptions,” and the other theories of which they 


* 
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formed a part, affect English law, but substantially the result is somewhat as 
toJlows :— 

■* Presumptions are of four kinds according to English law : 

L Conclusive presumptions. These are rare, but when they occur they 
provide that certain modes of proof shall not bo liable to contradiction ' 

usually prove it but i£ he shows that the man has not been' heard of lof s“ on ' 
years, he shifts the burden of proof on hi3 adversary y i 

3 There are certain presumptions which, though liable to be rebutted are 
regarded by English law as bemg something more than mere maxims, though it^ 
IS by no means easy to say how much more. An instant of ^ ° 

tion is to be found in the rule that recent possession of stolen goods unexphimed 
raises a presumption that the possessor is either the thief or a receiver P 

4. Bare presumptions of facts, which are nothinrr , / . . , 

the Court attaches whatever value it pleases. ° guments to which ' 

Chapter VII of the Evidence Act deals with th; a r. 

First it lays down the general principles which re^te the^h *1 f ° U ? WS : ~Z 
l (sections 101—106). It then enumerates tho • te burden of proof 

proof is determined in particular cases, not bv tho r eUti the b . urden , of 

cause but by presumptions (sections 107_111) u / /£ P‘ utles tft the 

elusive presumptions the presumption of legitimacy from bfrth dnr! ' f •° n ' 
(section 112), and the presumption of a valid cession of * ,t^ rm o marriage 
publication of a notification to that effect in the Gazelle of /Jfcw 7 £° m , tbo 
This is one of several conclusive Statutory presumptions wi.i h* ( s ° ctlorl .H3). 
in different parts of the Statutes and Acts 7 in £ t0ttttd 

that the Court may in all cases whatever draw from the facts h«fnr/f C ul 1U ’ 
inferences jt thinks just. The teims of tliis section are such jl75l/ wllat ? vor 
to their proper position of mere maxims which are to be annl/iii t * f ec T, ce 
Courts £ their* discretion, a largo numbor oi presumpS*S ’ 

law gives to a greater or less extent, an artisiiai vata Hi™ oW,® gh *5 
• ’ em are given by way of illustration ° f the m03fc 


iaw gives to a greater or itsas 
important of them are given by way-- 

All notice of certain general legal principles which am „ a 

presumptions, but which in reality belong rather to the suhstnm/^T 8 c f^ ocl I 
the law of Evidence, was designedly omitted, ^be^ul fw^i, la T/ hau i 
principles was denied, but because it was not considered that 1 h i^vi °* tb ? 8e 
was the lace for them. The most important of tW f ldence Act 

" ,J r ■' r ' ometimes called, that every one knows the law The 
18 far more correctly stated in the maxim that ignorance of ti,. u principle 
excuse . b.e.eb of i,( which is on. of tho 

TTwi 17TTTS 


*- ^imuipics or unmini 

The subj ec t of estoppels (Chapter VII f) differs from tW nf r 

m the circumstance that an estoppel is a personal disqualification^^P tlons 
person peculiarly oircumsta-nced from proving peculiar facts A nrpqnrrf°U & 
13 a rule that particular inferences shall be drawn from particular faV• , n i >Uon 
proves them/Much of tho English learning connelKS Z,** 
t rendy intricate and technical, but this ai£*^3Swd^^om S “ 
the peculiarities of English special pleadiny and the fact that the rffoet- 

1 J v "fence, and not as a branch of the law of Civil Procedure 
11761 The -_ L i A rtf- rtrtM -.1 p . 


timw Tl, Jr i /T ai ?;' Cr of the r Ct C T kt3 0f a reduction to express proposi- 
and understood t,?° °“ of witnesses, which are well established 

ciently explain their *° r n ° C ° I ? n ? ntary or mtroduction, as they sulfi- 

hw and practice *** ******' Fnd d ° not Serially vary the existing 
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SOME CRITICISMS ON THE ACT: 

-'V 7 # ... S < 

^ has been said that in its main features *the arrangement of Sir James 
Fitzjames Stephen is not capable of being improved upon(l), and it will generally 

VlO -f- ] -f- Avnnr>i- ^ _.__ 1 1 _ ff 1 n _ C /Tl,. TT <-« __ X. _ J1_ J_ _ _ 


be conceded that, excep t^ as reg ar ds se ctions jj—16 ofJJbu.lL a^great,advantage * 
has.undnubtedl3L J3een given to the legfd prantit iniw fry tha n odifinafam^ nf { .ho 
Law of Evidence which the Act has..effected. The criticism, perhaps more 
discriminating, of others may bo divided Tnto two classes. Some there are 
who approve of the general principle uponTwhich the Act proceeds (viz., that 
iLis_bath possible and advisable positively to determine what is Evidence), 
but criticise the actual terms in which such determination is made! Others 
disapprove, preferring the more practical and historical method of English law 
which confines itself mainly to the ne gative of declaring not what- Js, b ut 
what is not Evidence. D P 


l 


I** 




Of the first class Mr. Whitworth in his able pamphlet on the theory of 
relevancy(2) while of opinion that probably no enactmen t in .such few words as 

I sectiong 6—16 brou ght so much assistance to thc_ad>uinistration_Qf Justice, .says jj 
that the question yet suggests itself whether even these rules give the theory '' 
of relevancy in. its simplest form, and stales that they certainly do not show j n 
themselves upon what principle it is that they have been founded. Differing 
from the author of the Act in regard to the a dequacy of his definition of rgj e - 
, vancy as the connection of events as cause and effect, he works out from the 
I rules propounded under the Act what he conceives To be a fuller and more 
•satisfactory statement. He arrives by this process of exposition at exactly 
the same result as Sir James Fitzjames Stephen, but claims for the now rules 
which he suggests, that although different in form, they are identical with those 
of the Act in their effect. (3) 

Mr. Whitworth uses the word “ relevant ” as Sir James Fitzjames Stephen 
uses it in the third chapter of his Introduction, and UflMtilis^metina^^d 
1 a^cmext ensive with “ admissible ” Wliat is thus meant by a relevant fact is a 
' Jact. that has a certain' Segrce of probative force. All such facts are not admis¬ 
sible. Theyjmay be excluded under rules of Evidence other than those which 
, - lt of relevancy. For exam; , ho point ■ out, a M «*7 «• MWvaati Wl 
it may be one of a kind so easv to fabricate, or so difficult to test, or of so sus¬ 
picious an origin, that it is more convenient to declare that it shall not be taken 
into consideration at all. With such questions he is not concerned, but only 
with the simpler and narrower question as to what facts are relevant in the 
strict sense-of the term. 




He points out 'that the word is used in both sense - as 

will appear from a reference to the Table of Contents, I art I treats of “ Rele¬ 
vancy of Facts,” and, in this Part; Chapter II has several divisional hoadings, 
j? ne of which is of the Relevancv of Facts.” ‘^ s - witE_jelQ v ancy in 

itsjride. senses Chapter II of P^rt I with relevancy m its strict sense. The 
ambiguity is unfortunate. Sir Fitzjames Stephen has said that relevancy is 
fnllir — * i-. vr . an( j un til the double meaning of tKe 



, r ih Reynold’s Theory of the Law o 

Evidence, 3rd Ed., 1897. Preface, vi. S« 
also observations in PVeface to Rice*: 

79A Fal Z rinciples of tha haw of Evidence 
I lie theory of relevancy for th* 
putpose of Judicial Evidence by Georg< 
Cl,ff° r d Whitworth. 2nd Ed, 1881 
B “ r ,' XUffoid-WMlwortb 0 f th 

♦fiii A ,v il Service has iately criticise/ 
— theory in ap ingenious and abh 


pamphlet. and the f*ank acceptance .of..his 
endci^m by Mr * vSicphcn enables. us to^njoy 
the wntemplation as gratifying as it is rare, 
of 3 controversy which was ended in a real 
advancement of lyiowledge, and in a manner 
perfeotly, satisfying and honourable to both 
parties ."—Fortnightly Review , 1876. 

(3)' See Law Magazine and Review, 

1875 6. 
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word is observed, it seems, as Mr. Whitworth points out, inconsistent with 

( that xnanv subse^uent^jctionsshould_.declare certain things to-be . relevant 
as do sections. 2 2, 23, 24 ^__28,J12 r . etc. What such sections as these have to 
declare is really not that the things they mention are relevant or irrelevant 
(using the words strictly), but (that question being decided by sections 6—16), 
that those things are not to be excluded or admitted under rules relating to 
subjects other than relevancy, which would, without the provision made, 
exclude or admit them. 

The theory ol relevancy ia_ concerned with the question:—Why is one 
t thing"rele vant and another thine n^h-vnut l There mint. Mr. Whitworth 
says, be some principle applicable to all cases by which it may be determined 
whether a particular fact is or is not relevant to another fact, without reference 
to a number of rules framed to meet different classes of cases. The purpose 
of judicial enquiries is not a purpose peculiar to them. All men upon occasion 

1 endeavour to ascertain, as quickly and as satisfactorily as they can, whether 
facts unknown to them personally have or have not happened.' And what is 
calculated to aid the human mind in such inquiries must be something capable 
of being defined by the enunciation of its essential difference, as well as by an 
enumeration of its details. Sir James Eitzjames Stephen, in the third Chapter 
of his Introduction to this Act, has briefly considered this question, and has 
, said that relevancy means the connection of events as_ cause and effect: “ If 
/ these two words were taken in their widest acceptation, it would be corrects 
to say that when any theory has been formed which alleges the existence ofl 
any fact, all facts are relevant which, if that theory was true, would stand to } 
the fact alleged to exist either in the relation of cause or in the relation of effect” 
Mr. Whitworth criticises this ^definition as follows u But the proviso that 
the words 4 cause 9 and 4 effect must be taken in their widest acceptation does 
not seem to be sufficient. It, jseems necessary rather to take them in a transcen¬ 
dent sense. Suppose a man is charged with stabbing another, and it is alleged 
that at the moment of striking he uttered a certain expression. What he said 
is bv the rules of Evidence relevant (not merely upon the issue as to his intention, 
but* alsol upon the issue whether he stabbed the man or not. But in what 
acceptation of the words is his ex ^f^^ use or f ffect of T tlle act of stabbing ? 

Or consider the case of the Whitechapel murder in London. Upon the 
issue. Did Wainwright murder Harriet Lane ? it is offered in evidence that 
the body before the Court is that ol a woman who never bore children. 
How is this a cause or effect of the fact m issue ? The widest acceptation 
of the words ‘ cause ’ and ‘ effect will not include such facts as these. 
And if we give them the meaning necessary to make true the statement that 
i relevancy means the connection of events as cause and effect, then the statement 
itself becomes of no use, because every fact will be relevant. No doubt to a 
being of such capacity of intelligence as to see the whole cause of every effect 
and the whole effect of every cause, everything that ever happened becomes 
one rigid fact and nothing ia irrelevant. But for human purposes there is no 
question that relevancy and irrelevancy are realities ; the difference between 
*/ [the two is recognizable by an ordinarily human capacity, and must be something 
expressible in ordinary language. 

The defi nition relev^j ^X C0imcr J/i^- of ^voats^a3 car.- • - 
UjttectrTeavfiSJULS, then, in this difficulty : that if we take the words in any, even 
he widestTcomprehensible sense, the definition does not include all facts which 
’we know from our experience to be really relevant; and if we give them a trans- 
cendent meaning based upon our knowledge that all things precedent have gone ^ 
together to make up the state of things existing at any time, and that no fact 
could ever have existed without the co-existence of every other fact that did 
exist at the same time, then the definition includes everything, and so ceases 
to be a definition. 
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the statement that re levancy meau si—the^xonneetion of events r a 3 
and effect, requires some addition, ifLthe words are used in any ordinary 
and some limitation, if they are given a transcendent sense. 


Mr. Stephen, using the words in the latter sense, imposes one limitation 
and declares the practical existence of another. He says, (a) the rule is to be 
subject to the caution that every step in the connection must be made out 
and (6) that wide, general causes, which apply to all occurrences, are in mo 3 t 
cases, admitted, and do not require proof. The first of these limitations goes 
far to get rid of the objection that everything is relevant. The connection 
must be discernible, and every step in the connection proved or presumable. 
But if it is meant that each step must be recognizable as a proceeding from 
cause to effect, then, as shown above, things really relevant will be excluded. 
And if any other kind of connection will suffice, then it may be said of both the 
limitations, that they are of little service, that the help they give in deducing 
practical rules from the general principle is small. For those rules are least 
likely to be appealed to in the case of wide general causes, or occurrences, the 
connection of which with the fact in issue is not traceable. The object of the 

( rules is to keep out irrelevant matter that is brought forward. As a fact, such 
matter is submitted as evidence every day. Such matter does not usually 
consist of wide general causes that are admitted, nor of occurrences that have 
no connection with the facts in issue, and therefore these limitations do not 
exclude it. Therefore these limitations are not sufficient. 


Now as the theory propounded falls short of defining what relevancy is, - 
so we may expect to find in the rules themselves things that cannot be explain¬ 
ed by the theory. Again, as the rules are not deduced tronifirst principles but ► 
are generalization from actual experience, it is possible that m some unusual 
cases the language of the rules may not prescribe with accuracy the rue unit 
of the relevancy. And, thirdly, and for the same mason, it is possible that the 
rules laid down may not be in every part strictly confined to the subject of 
relevancy. 


Thus it is not immediately apparent, from the theory set forth, why one 
part of a transaction throws light upon another part which is so chstinct from 
the first as to form in itself a fact in issue. When Mr. Hall shot t hree or four 
Gaekwari sowars, and it was a fact in issue whether he shot a particular oue, 
no doubt the fact that lie shot the others increased theprobability of his having 
shot the one in question. But the theory does not afford a ready explanation 
of this. J 


By section 7 those facts are relevant to facts in issue which constitute / 
ithe state of tilings under which they happened/ A Magistrate lately convicted 
some persons < nd, the object of the riot having been to oiiend some 

Hindu religious Reformers, he commenced his judgment with a general history 
of Religion and religious Reformation down to the present time. The Judge, 
before whom the case came on appeal, remarked upon the irrelevancy of this, 
and of course it was utterly useless but the rule quoted does not seem to 
exclude evidence of it. By the same section, facts which a fiord an * opportuni iy ’ 
for th e occurrence of a fact in issue, or relevant facts, are relevant. Ihe theory 
docs not explain why. When Mr. Hall shot the sowars, the fact that lie had a 
rifle, gave him an opportunity of shooting the men he shot; but it gave him 
equal opportunity of shooting other persons whom he did not shoot. Its par¬ 
ticular bearing upon the fact in issue to make it relevant is not explained. 


Section 8 is partly concerned with the admissibility of evidence of state- 
^ includes the substance of the English rule that declarations which 
are part of the res gestoe may be proved. But this has nothing to do with rele¬ 
vancy strictly so called. ( v . post, remarks upon III. (j) of this section.) 
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Section 9 declares facts necessary to explain or introduce a fact in isd 
be relevant, but prescribes no test of tlie necessity. Is there no danger of 
useless matter being brought upon the record under this rule on the ground 
that it explains or introduces something to follow ? It. is true there is a pro¬ 
vision, under the law for the examination of witnesses, that when either party 
proposes to give evidence of any fact, the Judge may ask in what manner the fact 
would be relevant, and need not admit it unless he thinks it would be relevant 
(section 136 ; Evidence Act) ; but still whether or not the fact is necessary to 
explain or introduce may be a disputable matter. The first illustration says 
that when the question is whether a given document is the Will of A , the state 
of A’s property and of his family at the date of the alleged Will may be relevant 
facts. Now, it is obvious that some particulars about the property would be 
useful to be known, and some would be useless. So the rule seems partly to fail 
of its object, in that it does not define what class of particulars is relevant. 


Section. 10 is a rule relating to one particular kind of transaction, con- 

I spiracy ; and section 12 refers only to the question of damages. But the mind 
sets to work to ascertain such facts as these in just the same way as anv other 
facts, and it does not appear why special rules are requisite. When any person 
is charged with conspiracy, one of the facts in issue is the existence of the con¬ 
spiracy, its absolute existence without reference to the accused person and 
from the nature of the thing itself, requiring as it does the action of more than 
one mind, it is to be expected that causes of it and effects of it will be found 
existing outside the mind, and without the knowledge, of a particular person. 
Therefore no rule is required to make sucli Causes or effects or other connected 
facts relevant to the fact in issue. 

i But the rule goes on to declaie that such facts are relevant also for the 
|purpose of showing that the accused person was a party to the conspiracy. 
Well, if such facts will show that, clearly they are in very truth relevant. But 
it is obvious that very many such facts will have no bearing whatever upon the 
question of the accused person s complicity. And it seems an error in the rule 
to declare all such- facts relevant for that purpose, instead of showing which 
are and which are not. Consider some such conspiracy as that which went by 
the name of Fenianism. Suppose a man is being tried in Ireland for so 
conspiring. Suppose he had been in prison for a mout h before trial. Suppose 
the Court had received abundant evidence of the existence, nature and objects 
of the conspiracy. Still, under this rule the Court could not refuse to listen to 
witnesses just arrived from America stating that a party of Fenians had burnt 
a farm there a fortnight before the day of trial—thus to prove the accused 
person’s complicity in the conspiracy. 

Section 14 declares that facts which show the existence of any state of 
j mind are relevant when the existence of such ‘ state of mind 5 is in issue or 
relevant. Looking at the illustration, it seems doubtful whether the expres¬ 
sion 1 state of mind * is wide, enough. One of the states of mind mentioned is 
‘knowledge. 5 , Illustration (c) i** an example of this. There the question is 
whether a iftan knew that his dog was,ferocious ; and the facts that the dog had 
bitten several persons ancl that they had complained to the owner are relevant. 
The: e facts are really connected with the in issue through the owner’s know¬ 
ledge. But Ulus, (a) also purports to be an example of fact being relevant 
as tending to show knowledge. TJnf question there is whether a person found 
in possession of a stolen article knew that it was stolen ; and it is said that the 
fajt-v. that, at the same time, 'be was in possession of many other stolen articles 
is relevant as- to riding to show that he £J4ew each and* all of the articles to be 
stolen. No doubt the fact is relevant, but it is not through the receiver’s 
knowledge that it Unconnected with the fact in-Issue. What it proves is not a 
state of mind, but a habit,, habit which makes the receiving with a guilty 
-.Do^rledge a more likely fact than it would'bo without proof of the habit.” 
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Whitworth then proceeds to propound his theory of relevancy with 
rules which he deduces from it 


Every fact in issue may be affirmed or denied; and that not merely in 
the bare form in which it may be stated as a fact in issue, but in every detail 
of the meaning of that statement. The whole includes the part; if any fact is 
affirmed as a whole, any part of it may be affirmed or denied ; anything implied 
by an affirmation is really part of that affirmation and may be expressly affirm- 
ed or denied. It may be in issue merely, Did A murder B? But if, as the 
affirmation is inquired into, it is found to mean that A murdered B at a parti¬ 
cular hour and a particular place, then, that A was in that place at that hour 
may be affirmed or denied. The issue may be merely, Did Wainwright murder 
Harriet Lane ? But if those affirming it produce a body saying it is Harriet 
Lane s, then anything showing that it is or is not may be put forward. Or the 
issue may be, did the accused person attempt to poison Colonel Phayre ? But 
if it is found that the charge means that the accused person put arsenic into a 
glass of sherbet which, from his knowledge of Colonel Phayre’s habits, he knew 
Colonel Phayre would drink, then Colonel Phayre’s habit of drinking sherbet 
at a particular time and the prisoner’s knowledge of this are parts of the fact 
in issue 


But besides the matters expressly or virtually in issue, some surrounding 
matters may aid in determining an unknown fact. Knowing that the progress 
of events is from cause to effect, anv fact that seems likely to have cause l tho 
fact to be determined, or any fact that suggests the fact to bo determined as a 
cause of it, may be of use. 

Again, one cause may have many effects and the cause may bo ascertain¬ 
able from one effect as well as from another. If then in endeavouring to ascer¬ 
tain whether a particular event has happened we see some other event that 
suggests as its cause something that would probably have caused the things we 
want to ascertain then that event will ho of use. For example, wo want to 
ascertain whether A stabbed B, and we hear on the occasion on which he is 
said to have done so, A said to £, “ then die.” Now this seems to imply just 
rmfk v °htion employing the tongue as would employing an armed hand stab B. 
lhe words and the fact in issue are effects of tho same volition. Similarly were 
A charged with poisoning B, the fact that before the death of B lie procured 
poison of the kind that was administered to B would be relevant. The pro¬ 
curing the poison is an effect of a cause which might be the cause of the fact 
in issue. 

Thus there are four classes of fact which aid in determining a fact iu issue : 

(1) Any part of the fact alleged or any fact itHplwd by the fad alleged ; 
i (2) Any cause of the fad ; 

(3) A ny effect of the fad ; 

(4) Any fact having a common cause with the fact in issue* 

But it is not the whole of these facts that are of use. Some facta connected 
with the fact in issue in one of the four ways mentioned mhy be of a general 
nature, existing whether or not the fact in issue happened and therefore indi¬ 
cating nothing as to whether it happened or not. For example : A is charged 
with the murder of B by pushing him over a precipice. Hem the fall of B to 
the ground after he was pushed over is as much a cause of his death as the push- 
ni g over > and as much an effect of the push as his death is. But gravitation is 
a general fact and exists all the same whether B went over the precipice or not 
and proof of it is therefore needless. 

Besides such general facts there may bo facts connected with the fact in 
8s\ie m one of the four ways, but with such a verv„s!ight bearing upon it that 
heir probative force is quite insignificant, as, for instance, if a boyish quarrel 
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of fifty years ago were brought forward to prove ill-feeling between two men' 
who had joined in partnership twenty years before. 

To meet both these classes of cases v one proviso only is requisite, namely, 
that no fact is relevant to another unless it maizes the existence of that other more 
likely . It is not. necessary to say anything of the degree of probability the fact 
must raise. The test is obvious. The Judge who has eventually to decide 
whether the fact in issue is proved or not, must decide whether the fact offered 
in evidence will , if 'proved,, aid him in that decision . . 

The theory, then, so' far as we have gone, is this: Those facts are relevant 
to a fact in issue, the existence of which makes the existence of the fact in issue 
more probable, and. they are found to bo connected with the fact in issue in one $ 
of these ways, as being, (a) part of the fact in issue, (b) cause of it, (c) effect of it, 
or (d) an effect of a cause of it. 

But as, relying upon the principle that effects follow causes, we take from 
the surrounding circumstances facts that appear to be probable causes or prob¬ 
able effects of a fact unknown, as a means of proving it: so, upon the same 
principle we may first consider what would be probable causes or effects of the 
fact unknown and look upon their absence as a means of disproving it. 

may te'saidtote^osMvely rdevSf wXteihe foll^^® wbicb 

r , be called negatively relard: («)’facts tS jftJ 

be expected as part of a fact in issue or of what • „r i 1 T? . 

in issue; (b) facts showing, the absence of cause of the fn t . m P ied a fa p fc 
showing the absence of effect of the fact in issue • (d\ m • lssu °,’ ( c ) facts 

And as it is essential to facts positively relevant that they make the fact in 
issue more likely, so those facts only are negatively relevant which make the 
existence of the fact in issue less likely. 

Again, as facts are relevant only by reason of their being connected with, 
the fact in issue, it follows, that to disprove the connection of an alleged rele¬ 
vant fact with the fact in issue is as efccacious as to disprove the existence of' 
the fact To show, for instance that an alleged cause of a fact in issue would 
not really have as effect the fact in issue or to show that an alleged effect of a 
fact in issue is really the eftect of some other cause, does as well a! to show that 
the alleged facts never existed. And as the connection of an alleged relevant 
tact may be disputed, so it may be affirmed in anticipation of dispute. That 
relev V + aCtS w ^ c 1 *P ud ■ ° P 10 '* 5 or wprove the connection in the way of 
relevant b Ween facts in ^ d alleged re Wnt facts arc themselves 


As relevant facts may be proved and as the mode of proof of any fact is 
(beyond the affirmation of witnesses of the fact) by means of facts relevant to 
it, it follows that facts relevant to relevant facts are themselves relevant.” J 


These considerations suggested to Mr Whitworth the following rules, which 
he considered sufficient to decide, and the simplest test by which to decide 
whether any fact offered in evidence is relevant:— 

Rule I. No fact is relevant which does not make the existence of a fact 
m issue more likely or unlikely, and that to such a degree as the Judge consi¬ 
ders will aid him in deciding the issue. & 


Rule II.—Subject to Rule I, the following facts are relevant■ 

<1) Facts which are part of, or which are implied by, a fact in issue ; or 
which show the absence of what might lie expected as a part of, 
or would seem to bo implied by, a fact in issue : 

(2) Facts which are a cause, or which show the absence of what might 
"c expected as a cause, of a fact in issue ; 
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3) Facts which are an effect, or which show the absence of what might 
be expected as an effect, of a fact in issue ; 

(4) Facts which are an effect of a cause, or which show the absence of 
what might be expected as an effect of a cause, of a fact in issue. 

Rule III.—Facts which affirm or deny the relevancy of facts alleged to 
be relevant under Rule II are relevant. 


Rule IV.—Facts relevant to relevant facts are relevant. 

Mr. Whitworth gives a single example of each kind of relevancy according 
to his classification, taking all examples from a simple case, that of Muller, 
who was tried for the murder of an old gentleman, a banker, named Briggs, by 
beating him with a life-preserver, as they were travelling together by rail, and 
then throwing him out of the train. Muller tried to make his escape to America, 
but was pursued and arrested on his arrival there. One point urged in the 
prisoner’s defence was that he was not physically strong enough to commit 
the murder as alleged. His object appeared to be robbery. 

The kinds of relevancy according to Rule II are four; but, ^ first 
clause contains two classes with an apparent difference, they may, ~ r. u hit- 
worth says, be taken for the purpose of illustration as five ; and as each kind 
may be either positive or negative, the number becomes ten. Amt as by Role 
III the connection of a fact with the fact in issue may be disputed as well as its 
existence, the number of illustrations required is twenty. 

These he gives in order as cited in the footnote(l): 



(1) (a) Part of fact in issue. —It would 

be relevant to prove that, at the time the 
offence was said to be committed, a wit¬ 
ness by the roadside got a glimpse, as the 
train passed, of the prisoner standing up 
in the carriage with his hand raised above 
bis head. 

(b) Disputing the connection. —It would 
be relevant to show that at the time in 
question, the prisoner had occasion to close 
a ventilator in the top of the carriage. . 

(c) Absence of zchat might be expected 
os part of the fact in issue .—It v/ould be 
relevant to show that no noise was heard 
by the occupants of the next compartment. 

id) Disputing the connection .—It would 
be relevant to show that the occupants of 
the next compartment were fast asleep. 

( e ) Fact implied by a fact in issue .— 
It would be relevant to show that Muller 
was armed with a weapon. 

(f) Disputuig the connection. —It would 
be relevant to show that such a weapon 
could not have caused the marks found 
°n the body. 

(g) Absence of fact implied by fact in 

would be relevant to show that 

uller was physically a very weak man. 

\h) Disputing the connection .—It would 
e relevant to show that under the cir- 
cumstance 3 but little strength was required. 

0) Cause. —It would be relevant to show 

at ^ r * Briggs had done Muller some 
great injury. 

O') Disputing the connection. —It would 


relevant to show that Muller was not 
rare that it was Mr Briggs who had 
ne him an injury. 

(b) Absence of cause.— It would be rele¬ 
nt to show that Mr. Briggs had nothing 
[uable about him to tempt a robber. 

(1) Disputing the connection. —It would 
relevant to show that Muller had reason 
believe that Mr. Briggs had valuables 
his possession. 

(„,) Effect.— It- would be relevant to 
3W that immediately after the occur- 
lc e Muller took passage for America. 

,,) Disputing the connection .—It would 
relevant to show that Muller had sud- 


to America. 

( o ) Absence of effect.—. It would be 
relevant to show that the railway carriage 
bore no marks of a struggle. 

(p) Disp*t t:,: ^ the connection. —It would 
be relevant to show that Mr. Brings was 
too old and feeble to offer any consider¬ 
able resistance. 

(a) Effect of a cause of a fact in issue .— 
It would be relevant to show that Muller 
had just before provided himself with a 

life-preserver. 

{ r) Disputing the connection. —It would 
be relevant to show that Muller anticipated 
violence to himself on the day in question. 

(j) Absence of effect of cause of fact 
in issue.— It would be relevant to show 
that Muller and Mr. Briggr had travelled 
together for a long distance before the 
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After giving this single example of each kind of relevancy accordingly 
classification, Mr. "Whitworth proceeds to decide by reference to the above rules 
all the cases quoted in illustration of the rulos set forth in this Act, and shows 
that his rules are identical in effect with the Law by reference to them of the 
illustrations in the Act as follows :— 


SECTION G : Illustration (a), (1).—For upon examination every part of 
a transaction will be found to be connected with every other part as cause or 
effect or as effects of one cause. 


Illustration ( b ), (2).—That war was waged is one of the facts in issue. 
These occurrences are part of that'fact. 

Illustixition (c), (3).—Besides the fact of the publication, there may be in 
issue the question of B s good faith or ^nalice, of the sense in which the words 
were used, whether the ’occasion was privileged or not. Other parts of the 
correspondence, may beeauses or effects of the publication, or effects of B's good 
faith or malice, or effects of the words havifig been used in a particular sense, 
or effects of a relationship between the,, parties showing that the occasion was 
or was not privileged. 

Illustration ( d ), (4).—Each delivery is a relevant fact as being part of the 
fact in issue: Did the goods pass from B to A ? 


SECTION 7 : Illustration (a), (5).—The first fact is relevant as a fact 
implied by the fact in issue : and the second is relevant as a cause of the fact 
in issue. 


Illustration (b), (6).—The marks are relevant facts as effects of part of the 
act in issue. 

Illustration (c), (7). That B was ill before the symptoms ascribed to poison 
is relevant as denying the connection of cause and effect between the fact in 
issue (the poisoning) and the relevant tact (the death) : that B was well is rele¬ 
vant as asserting this connection. J he habits of B are, if it is alleged that the 
opportunity was availed of, relevant as part of the fact in issue. (If the oppor¬ 
tunity was not availed of, the habits are not relevant.) 


fatal occurrence, and that through all that 
time Muller had equal opportunity to 
attack Mr. Briggs, and had not done so. 

(t) Disputing the- connection. —It would 
be relevant to sho'w that Muller had 
ascertained how far Mr. Briggs was going 
to travel, and that he (Muller) could best 
effect his escape by getting out at some 
place the train came to after the occur¬ 
rence. 

(1) A is accused of the murder of B 
by beating him. Whatever was said or 
done by A to B or the bystanders at the 
beating, or so shortly before or after it as 
to form part of the transaction, is a 
relevant fact. 

(2) A is accused of waging war against 
the Queen by taking part in an armed 
insurrection in which property is destroyed, 
troops are attacked and gaols are broken 
open. The occurrence of these facts is 
relevant as forming part of the general 
transaction, though A may not have been 
present at all of them. 

i c A 5U . 1CS ** * or a bbel contained in a 
letter forming part of a correspondence. 


e ers between the parties relating to the 
? Jec . t 01111 wdiich the libel arose and 
~g part of the correspondence in 
i * s conta ! nec l are relevant facts 
toey do not .contain the libel itself, 
'y 1 he question is whether certain 
goo s ordered from B were delivered to A. 

m goods were delivered to several inter¬ 
mediate parties successively. Each delivery 
is a relevant fact. 

bS) lhe question is whether A robbed 
. * facts that shortly before the rob- 

er .v B went to a fair with money in his 
possession and that he showed it, or men¬ 
tioned the fact that he had it to a third 
person are relevant. 

^ Q ues tion is whether A murdered 

Marks on the ground produced by a 
struggle at or near the place where the 
murder was committed are relevant facts. 

(y The question is whether A poisoned 
B. I he state of B’s health before the 
symptoms ascribed to poison and habit 9 
of B known to A which afforded an oppor¬ 
tunity for the administration of poison 
are relevant facts. 
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in issue. 


'ION 8 : Illustration (a), (1).—The facts are relevant as causes of the 
in issue. 

Illustration (b), (2).—The fact is relevant as a cause of the fact in issue. 
Illustration (c), (3).—The fact is relevant as an effect of a cause of the fact 


Illustration (e), (5).—The facts are relevant; for they are all effects of the 
immediate.cause (namelv, A’s resolution to commit the offence) o in ac in 
issue. 


Illustration (J), (6).-The latter fact is relevant as an °| th ®, 

issue, and the former as a cause of the latter. As to the sen 
statement is relevant, see remarks below, illustration ( J )> P os ■ 

Illustration (q ), (7).—For A’s going away without making^ any answer is 
an effect of the fact in issue, and the other two facts are causes 

Illustration (h), (8).—The first fact is relevant as an effect of the act in 
issue, and the second as a cause of that effect. 

Illustration (i), (9). —The facts are relevant as effects of a a ° U0 ‘ 

Illustration (j), (10).—The facte are wte^nt ‘iseffecte o.^t.ie ac^ 

The illustration goes on to say that the fact that w a(Juct under section 8 
she said that she had been ravished, is not relevant^ borative ovic i eilce . 
though it may be relevant as a dying declaration or ^ ^ term c re i evaiat > 
Nowhere, as Mr. Whitworth points out, the strict 
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Illustration (d), (4).—The facts are relevant as effects of the cause of the 
fact in issue. 


(1) A is tried for the murder of D. 
That A murdered C, that B knew that A 
had murdered C, and that B had tried to 
extort money from A, by threatening to 
make his knowledge public are relevant. 

(21 A sues B upon a bond for the 
payment of money. B denies the making 
of the bond. The fact that at the time 
when the bond was alleged to be made, B 
required money for a particular purpose, 
is relevant. 

(3) A is tried for the murder of B by 
poison. The fact that before the death 
of B, A procured poison similar to that 
wdiich was administered to B, is relevant. 

(4) The question is whether a certain 
document is the Will of A. The facts 
that not long before the date of the alleged 
Will, A made inquiry into matters to 
which the provisions of the alleged Will 
relate, that he consulted vakils in refer¬ 
ence to making the Will, and that he 
caused drafts of other Wills to be pre¬ 
pared of which he did not approve are 
rele\ ant. 

(5) A is accused of a crime. The 
facts that either before or at the time of. 
or after the alleged crime, A provided evi¬ 
dence which would tend to give to the 
facts of the case an appearance favourable 
to himself or that he destroyed or conceal¬ 
ed evidence, or prevented the presence, or 
procured the absence of persons who might 
have been witnesses, or ^uh^rned persons 


to give false evidence respecting it, are 
relevant ion is whether A robbed 

/l ( The facts that, after B was robbed, 
r said in A’S presence 1 be police are 
t„ look for the man who robbed 
“?, 1J t t, a t immediately afterwards A 

ran away, are relevant. 

(j) The question is whether A owes 
R 10000 rupees. The facts that A asked 
C to lend him money, and that D said to C 
in A’s presence and hearing, “ I advise 
vou'not to trust A, for he owes B 10,000 
rupees," and that ^ wcnt awa y without 
making any answer, are relevant facts. 

(8) The question is whether A com¬ 
mitted a crime. The fact that A absconded 
after receiving a letter warning him that 
inquiry was being made for the criminal, 
and tlie contents of the letter are relevant. 

19) 3 > s accused of a crime. The 

facts that after the commission of the 
all med crime he absconded, or was in pos¬ 
session of property or the proceeds of 
property acquired by the crime, or attempted 
to conceal things which were or might have 
heen used in committing it, are relevant. 

(10) The question is whether A was 
ravished. The facts that shortly after the 
alleged rape she made a complaint relating 
to the crime, the circumstances under 
which and the terms in which the com¬ 
plaint was made, are relevant. 
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has been departed from. That the woman said she had been ravished 
vant, though it does not follow that it is admissible. The Act declares when 
statements of fact in issue or relevant facts may be proved. When the state¬ 
ment is a dying declaration is one instance ; that such statements may under 
certain circumstances be proved as corroborative evidence is another and 
another is to this effect, that when the conduct of any person is a relevant fact, 
his statements accompanying or explaining that conduct, or statements made’ 
to him or in his hearing affecting that conduct, may be proved. This has 
nothing to do with relevancy, and the rule seems out of place in section 8. It 
is because the woman’s statement without complaint is not admissible under 
this rule, that the Act says that statement is “ not relevant as conduct under 
this section.” So above in Illustrations (/), (g), (h ), some of the relevant facts 
are statements. They are also admissible as being connected with conduct 
They are simply pronounced relevant. It is plain that it is meant that they 
may be proved. But that the statements are relevant in the strict sense is 
sufficient for the present purpose. 

Illustration (k) (l).-Tbe facts in the first sentence of the illustration are 
relevant as effects of the fact in issue. The fact that he said he had been robbed 
without making any complaint, is relevant, though whether it is admissible 

proved P6 UP ° n tblg t0 th<5 qUeStl ° n what statements may be 

SECTION 9: Illustration (a), (2). — The Act sav<? tl,« t <> 

and of his family at the date of the alleged Will may bo relevant ffct^Xtft 
may be stated absolute y that so much of the state of A’s property or of his 
family as shows probable cause for his making such a Will as the alleged one, 
or as shows the absence of such probable cause, is relevant. 6 

Illustration (5), (3).— Up# this issue so much of the position and relations 
of the parties at the time when the a be]_ was published as shows cause for B’s 
publishing a true libel or a false one, or the absence of such causes and so much 
as bears upon the matter asserted in the libel as cause of its truth or otherwise, 
is relevant. 

The particulars of a dispute A and B about a matter unconnected 
with the alleged libel are, the 1 lustration says, irrelevant, because thev do not 
niake any fact in issue more or less likely to have happened. But the fact that 
there was a dispute is relevant if it affected any part of the position and rela- 
tions of the parties defined above. 

Illustration (c), (4).—The absconding is relevant as an effect of the fact 
in issue. 

The fact of t he sudden call is relevant as denying the connection of cause 
and effect between the fact in issue and the alleged relevant fact. 

The details further than as stated m the illustration do not make the fact 
in issue more likely or unlikely to have happened. 


(1) The question is whether A was 
robbed. The fact that, soon after the 
alleged robbery, he made a complaint re¬ 
lating to the offence, the circumstances 
under which and the terms in which the 
complaint waj made, are relevant. 

(2) The question is whether a given 
document is the Will of A. 

‘ Si sues U for n libel imputing dis- 
Rracetul conduct to A ; n affirms that the 
matter alleged to be libellous is true. 

(4) A is accused of a crime. The fact 


t lat soon after the commission of the 
crime A absconded from his house, is 
relevant under s. 8 as conduct subsequent 
to, and affected by facts in issue. The 
iact that at the time he left home, he had 
sudden and urgent business at the place 
to which he went, is relevant as tending 
to explain the fact that he left home sud* 
denly. 1 he details of the business on 
which he left are not relevant except in 
s<» far as they are necessary to show that 
the business was sudden or urgent. 
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iration (d), (1).—This statement is relevant as affirming the connection 
6e and effect between the fact in issue (B’s persuasion) and the relevant 
fact (0\s leaving A’s service). 

Illustration (e), (2).— B's statement is relevant as an effect of a fact in 
issue. 


Illustration (/), (3).—That the riot occurred is a fact in issue, and the cries 
of the mob are relevant as parts or as effects of the fact. 

SECTION 10: Illustration , (4).—And any of these facts that are so con¬ 
nected with the other fact in issue, A’s complicity, as to make it more or less 
likely, are relevant for that purpose also. 

SECTION 11 : Illustration (a), (5).—Presence at Lahore is relevant as 
denying a part of the fact in issue. The other fact is relevant as making a part 
of the fact in issue unlikely. 

Illustration (b) y (6).—That the crime was committed is adduced as an effect 
°f the fact in issue that A committed it. To show that some other person 
committed it is relevant as denying the connection of cause and effect between 
the fact in issue and relevant fact; and to show that no other person committed 
] t is relevant as affirming that connection. 

SECTION 12 : (7).—For the amount of damages is a fact in issue, and any 
tact which 'will enable the Court to determine it will be found to be connected 
^ T ith the fact in issue in one of the ways specified. 

SECTION 13 : Illustration , (8).—The deed is relevant as a cause of the fact 
111 issue. The mortgage is relevant as an effect of the father right, which is 
relevant as a cause of A’s right. The subsequent grant of A s is relevant as 
denying a fact implied by that relevant fact. Particular instances of exercise 





(1) A sues B for inducing C to brea 
5, contra ct of service made by him with A 
C ' on leaving A’s service, says to A, “ 

leaving you because B has made me 
etter offer.” This statement is a relevan 
. act as explanatory of C’s conduct whicl 
ls relevant as a fact in issue. 

(2) A accused of iheft, is seen to giv 
ne stolen property to B who is <eeu t. 

give it to A’s wife. B says, as he deliver 
A sa y® y° u are to hide this.' B' 

statement is relevant as explanatory of 
lact which is part of the transaction. 

in. \ ^ ^ 1S tnec * ^ or a r i°t and is prove* 

}o have marched at the head of a mob 

i he cnes of the mob are rele a , 

«planatory of the nature of the transac 

Reasonable ground exists for be 
ving that A has joined in a conspiracy 
to wag e war against the Queen. 

Furr,?. *- aCt , that B P roc nred arms ir 
C rot? f .° r . the P ur P° se of the conspiracy 

object D e nr“° n 7a in CalCUtta for * 

eon ■’ 1 persuaded persons to join th< 

advoc-S !!! Bo J? ,,ay : E Pushed writinj 
p t 7 l ,e object in view in Agra anc 

the m S ' n,ttCd ’ rom Delhi t0 G al Cabul 
Calcutt^^ri '" blcb ^ collected a 

by /-/ t ^ tbe con tents of a letter writtcr 
are accoum of thc conspiracy 

the ron ■ C C ' ant to prove the existence of 

ignorant^y^ii abhoil8h be ma y have been 
J all of them, and although thc 


persons by whom they were done were 
strangers to him, and although they may 
have taken place before lie joined the 
conspiracy or after he c t it. 

(5) The question is whether A com¬ 
mitted a crime at Calcutta on a certain 
day. The fact that, on that day, A was 
at Lahore is relevant. The fact that near 
the time when the crime was committed 
A was at a distance front the place where 
it was committed, which would render it 

highly improbable, though not impossible, 
that he committed it. is relevant. 

(6) The <p lcstio £ is whether A com¬ 
mitted a crime. The circumstances are 
such that the crime must have been com¬ 
mitted by A, C or D. Every fact which 
shows that the crime could have been com¬ 
mitted by no one else and that it was not 
committed by either B. C or D, is relcsant 

(7) In suits in which damages are 
claimed, any fact which will enable the 
Court to determine the amount of damages 
which ought to be awarded is relevant. 

(8) The question is whether A has a 
right to a fishery. A deed conferring the 
fishery on A’s ancestors, a mortgage of the 
fishery by A’s father, a subsequent grant 
of the fishery by A's father irreconcilable 
with the mortgage, particular instances in 
which A's father exercised the right, or 
in which the exercise of the right was 
stopped by A’s neighbours, are relevant 
facts. 
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of the right are relevant facts as effects of the father’s right. And instances^nT - 
which the exercise of the right were stopped are relevant as contradicting those 
relevant facts. 


SECTION 14 : Illustration (a), (1). The fact that, at the same time, he 
was in possession of many other stolen articles is relevant as an effect of a habit 
of receiving stolen goods, the habit being relevant as a cause of his receiving the 
particular article with a knowledge that it was stolen. 

Illustration (6), (2). ^ The fact is relevant as effects of a habit, which habit 
is a cause of his delivering the particular piece with a knowledge that it was 
counterfeit. 


Illustration (c), (3).— The facts are relevant as the causes of a fact in issue, 
B's knowledge that the dog was ferocious. 

Illustration (d), (4).—For A’s knowledge on the previous occasions is a 
cause of liis knowledge on the occasion in question, and that there was not 
time for the previous bills to be transmitted to him by the payee if the payee 
had been a real P^on is a cause of his knowledge on previous occasions, and 
the fact that A accepted the bills is an affirmation of the connection of cause 
and effect between the fact concerning tune and the fact of A’s knowledge 

Illustration (e), (5).-The feet 0 f previous publications is relevant as an 
effect of the same cause as that of which the fact in Issue is an efiect. 

The fact that there was no previous quarrel between A and B, is relevant 
as alleging absence of fact in issue. The fact that A reported the matter as he 
heard it is relevant as denying the connection of cause and effect between the 
two facts, the malicious intention and the publication. 

Illustration (/), (6).—For A's good faith is in Issue, i.e ., did A when he 
represented C as solvent, think him solvent ? is in issue. As O's insolvent; v 
may be put forward on one side as a cause.of A's thinking him not solvent so 
that his neighbours and persons dealing with him supposed him to be solvent' 
may be put forward as effects of causes which are causes also of A's thinkin" 
him solvent. Thus the neighbours suppositions are effects of causes of a fact 
in issue. 


(1) A is accused of receiving stolen 
goods, knowing them to be stolen. It is 
proved that he was in possession of a 
particular stolen article. The fact that at 
the same time he was in possession of 
many other stolen articles is relevant, as 
tending to show that he knew each and 
all of the articles of which he was in 
possession to be stolen. 

(2) A is accused of fraudulently deli¬ 
vering to another person a piece of counter¬ 
feit coin which at the time when he deli¬ 
vered it, he knew to be counterfeit. I he 
fact that at the time of its delivery A wa9 
possessed of a number of other pieces of 
counterfeit coin is relevant. (The rest of 
the illustration was added after Mr. Whit¬ 
worth’s pamphlet, by Act III of 1891). 

(3 ) A sites B for damage done by a dog 
of H r which B knew to be' ferocious. The 
fact that the dog had previously bitten X, 
, and Z and that they had made com¬ 
plaint i to B arc relevant. 

(4) The question is whether A, the 
acceptor of a hill of exchange, knew that 
Hie name of the payee was fictitious. 

lhe fact that A had accepted other bills 


rawn in the same manner before they 
could have been transmitted to him by the 
payee n the payee had been a real person, 
ts relevant, as showing that A knew that 

* c^ ayee ^ as a fictitious person. 

( ^ is accused of defaming B by 

pu dishing an imputation intended to harm 
t ie reputation of B. The fact of previous 
publications by A respecting B , showing 
ul-will. on the part of A towards B is 
relevant as proving A's intention to harm 
s reputation by the particular publication 
,n question. The facts that there was no 
pre\ i'»us quarrel between A and B, and that 
re Pcated the matter complained of as he 
| ear< * * k. are relevant as showing that A 
did not intend to harm the reputation 
ot B. 

(6» A is sued by B for fraudulently 
representing to B that C was solvent, 
whereby B, being induced to trust C, who 
v. is insolvent, suffered loss. The fact that, 
a! the time when A represented C to be 
solvent, C was supposed to be solvent by 
b| s neighbours and by persons dealing with 
h:m h relevant, as showing that A made 
the representation in good faith. 
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/ration ( g ), (1)The fact that A paid 0 for the work in question is 
For it is in issue,—was B’s contract with A ? Therefore that A 
contracted for the same piece of work with G is relevant as showing absence 
of cause to contract with B, and that he paid C is relevant as an effect of the 
relevant fact that he contracted with 0. 


Illustration (h) y (2).—The fact of notice is relevant as a cause of his know¬ 
ledge that the real owner could be found. 

The other fact is relevant as showing that the alleged cause of the fact in 
issue had not the effect of causing the fact in issue. 

Illustration (i), (3).—For A’s intention is a fact in issue. The fact is one 
which may continue through a space of time, and the previous shooting is an 
effect of it. 

Illustration (j), (4).—For the intention to cause fear is a fact in issue.. It 
is a fact capable of prolonged existence, and the provious letters may e t ects 
of it. 


Should it, however, be objected that the fact in issue is mten mn * -P, , 

ticular moment and not intention through a space of time, * }• _ 

reply is, that previous intention is a cause of subsequent mten ion, 
effects of the same cause. 

Illustration (&), (5).—The expressions are relevant as effects o it cause 
of the fact in issue or as showing absence of cause of the fact m 1SS • 

Illustration ( l ), (6).—The statements are relevant as effects of e ec 3 o tie 
fact in issue. 

Illustration (ra), (7).—The statements are relevant as effects of tie act- 
in issue. 

Illustration («), (8).—'The drawing of B’s attention is relevant as a cause of 
B's knowledge, which is a fact in issue. . . 

The fact that B was habitually negligent is irrelevant, foi it i- not con 
Rected with the fact in issue. 


CD A is sued by B for the price of 
work done by B upon a house of which 
A is owner, by the order of C, a contractor. 
A s defence is that B’s contract was with C. 

he fact that A paid C for the work in 
Question is relevant, as proving that A did, 
ln good faith, make over to C the manage¬ 
ment of the work in question, so that C 
* as in a position to contract with B on 
C s account and not as agent for A. 

(2) A is accused of the dishonest mis¬ 
appropriation of property which he had 
found, and the question is whether, when 
ne appropriated it, he believed in good’ faith 
mat the real owner could not be found. 
j"he fact that public notice of the loss of 
me property had been given in the place 
where A was, is relevant, as showing that 
A did not in good faith believe that the 
^eal owner of the property could not be 
x ound. The fact that A knew, or had 
reason to believe, that the notice was given 

raudulently by C, who had heard of the 
°ss of the property and wished to set up 
a lalsc claim to it, is relevant, as showing 
at the fact that A knew of the notice 
»d not disprove A s good faith. 

(3) A is chargee! with shooting at B 
w,th *ment to kill him. The fact of A’s 


having previously shot at B may be proved. 

(4) 4 is charged with sending threaten- 

ing letters to B. Threatening letters pre- 
■ iottsly sent by A to B may be proved, as 
showing the intention of the letters. 

{5 ) The question is whether A has been 
guiltv of cruelty towards B, bis wife. Ex¬ 
pressions of their feeling towards each other 
shortly before or atter the alleged cruelty 
are relevant facts. 

(6) The question is whether A’s death 
was caused by poison. Statements made 
hv A during his illness as to his symptoms, 
are relevant facts. 

(7) The question is. what was the state 
of his health at the time when an assur¬ 
ance on his life was effected. Statements 
made by J as to the state of his health at, 
or near, the time in question are relevant 

^ A sues B for negligence in providing 

him with a carriage for hire not reasonably 
fit for use whereby A was injured. The 
fact that B’s attention was drawn on other 
occasions to the defect of that particular 
carriage is relevant. 1 he fact that B was 
habitually uegligcnt about tin carriages 
which he let for hire is irrelevant 
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Illustration (o), (1)'.—The fact is relevant as an effect of a fact in issue? 
B’s intention. 

The fact that A was in the habit of shooting at people is irrelevant, for it 
is not connected with a fact in issue. 

Mr. Whitworth adds that this case, in which a habit is declared irrelevant, 
has some resemblance to that of Illustration (a), where a habit is relevant, but 
that there is a real difference between the two. He says : “ The man who 
habitually shoots at people with intent to murder them has in each case a defi - 
nite intention of killing the particular person shot at. There is not, as far as 
the facts are stated, any ulterior common object to connect together the fact of 
the previous shooting and the fact in issue. But in the case of receiving stolen 
property the ulterior common object of making dishonest gain by receiving 
supplies the connection. ° J 

Illustration (p), (2).—The first fact is relevant as an effect of the cause 
of liis committing the crime. 

The second fact is irrelevant, as it is not connected with the fact in issue 
namely, whether he committed the particular crime. * 

SECTION 15 : Illustration (a), (3).—The facts are relevant as effects of the 
cause of the fact m issue. L 

Illustration^), (4).—The facts are relevant as effects of the cause of 4’s 
making the particular false entry intentionally. 

Illustration (c), (5) -The facts are relevant as effects of the cause of the 
intentional delivery of the rupee m question. 


SECTION 16 : Illustration (a), (6).—The facts are relevant 
the fact in issue. 


as causes 


of 


Illustration (6), (7).—The facts are relevant, the first as a cause of the fact 
in issue, and the second as affirming the connection of cause and effect between 
the first and the fact in issue. 

Mr. 'Whitworth was unfortunately prevented by want of leisure from 
dealing generally with the criticisms which his essay provoked. One of these 
was that his first rule was a practical abandonment of the scientific form of 


(1) A is tried for the murder of B by 
intentionally shooting him dead. The fact 
that A on other occasions shot at B is 
relevant as showing his intention to shoot 
B. I he fact that lie was in the habit of 
shooting at people with intent to murder 
them, is irrelevant. 

(2) A is tried for a crime. The fact 
that he said something indicating an inten¬ 
tion to commit that particular crime is rele¬ 
vant. The fact that he said something 
indicating a general disposition to commit 
crimes of that class, is irrelevant. 

(3) A is accused of burning down his 
house in irder to obtain money for which 
it is insured. The facts that A lived in 
several houses successively, each of which 
he insured, in each of which a fire oc¬ 
curred, and after each of which fires A 
received payment from a different insur¬ 
ance office, are relevant, as tending to show 
trt.M the fircr. were not accidental. 

r ’ ^ employed to receive money 

-row the debtors of B. Tt is his duty to 
nla e c ' )tr ' r in a book, showing the 
amount received by him. He makes an 


• y lowing that on a particular occa- 
>n . he received less than he really did 
r . C1Ve * ^he question is whether this 
se entry was accidental or inten- 
ionaL The facts that other entries made 

th fY 1 sarae k°°k are false, and that 
e false entry is in each case in favour 
ot A are relevant. 

(5) A is accused of fraudulently deli- 
^eiing to B a counterfeit rupee. The 
question is whether the delivery of the 
rupee was accidental. The facts that soon 

.e or soon after the delivery to B, A 
delivered counterfeit rupees to C, D and 
B are relevant, as showing that the delivery 
to B was not accidental. 

( 6) The question is whether a particu¬ 
lar letter was despatched. The facts that 
it was the ordinary course of business for 
all letters put in a certain place to be 
carried to the post, and that that particular 
^ etter was P ut into that place are relevant. 

(7) The question is whether a particular 
- reached A. The fact that it was 

posted in due course, and was not returned 
through the Dead Letter Office are relevant. 
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_ ^ers. Mr. Whitworth’s answer to this ill his Preface to the Second 
^ditioiiof his Pamphlet was that an examination of the connection of the first 
with the other rules would show that their scientific'form was of independent 
value. The second, third and fourthyrules supplied, lie contended) a definition 
of relevancy and would be complete if N the subject were th<\theory of relevancy 
absolutely. The qualification applied by the first rule* was required, because 
the subject is the theory of relevancy for the purpose of judicial evidence . The • 
theory is one thing: its application to a particular purpose is another. He v 
added :—“ It might be well to have . rules that would express at once both the 
principle and its limitation, '^ailing this, I ‘have propounded one rule, (an 
unscientific one) as to the limitation and three others (scientific in torm) as to 
the principle. But the importance or unimportance of the failure is to Per 
measured bv considering whether .questions of difficulty in .a<-tua .k lac l(A 
usually relate to the limitation of the principle or to the princip e itse , m 
other words, whether, for tfie solution of such questions, unscienti c 01 scicn i c 
rules are provided. Now the first rule relates chiefly to what Sir ames ep len 
speaks of as “ wide general causes which apply to all occurrences, art, m mos 
cases, admitted, and do not require proof; and the test in* cases . • \ \ 

relevancy will, I think, Usually be found to be one of the other, • * 

rules.” ' * r 

The theory contained in’ Mr. Whitworth’s cjssay was subsequentiy adopted 
by Sir James Stephen liimself in the earlier edition of his Diges. o o 

Evidence. (1) In the present edition Sir J. V. Stephen subatituted another 
definition of relevancy in place of 'that contained in th® eaI Icr 111 

taken fiofh, Mr. Whitworth’s essay,' not as Sir J. F. Stephen observes -peqaase 
he thought the forhier definition wrong, but because it gave ra u 0 1 P e 
on which the nile depends than a convenient practical rule.(^) » 

Dr. Wharton(3) while defining relevancy as that which eonduc^ to the^ ^ 
proof of a pertinent hypothesis ; a pertinent hypothesis being one \ c 1 , su*- .. 
tained, would logically influence the issue; and adopting seve 1 • 

SJtephen’g positions, offers two criticisms as explaining w 7 , 10 accept 

. his scheme as affording a complete solution of the dime iea ^ose tms 

branch of evidence. In the first place, the words cause and effect 
are open, when used iii\this connection, to an objection w ic , ough subtle 
is in some cases fatal. The “ cause ” of a fact in issue, i * s a relevant; 

yet whether such a cause produced such a fact is the <l ll ® st . 101 ? actl0 ^is often 
instituted to try ; and it is a petitio principal to say tha e cause is rele¬ 
vant because it is the “ cause ” and that it is shown to be tne cause because 
v it irrelevant. In the second place, the distinction between facts in issue” 
a nd fact relevant to fact in issue ” cannot be sustained. An issue is never 
raised as to an evidential fact; the only issues the law kikhvs are those which 
affirm or deny conclusions from one or more evidential tacts. Thus, Sir J. F. 
Stephen when explaining the supposed distinction says . A is indicted for 
the v muider of B and pleads guilty. The following facts may bo m issue : the 
fact that A killed B, etc.” But if the group of facts classified as facts m issue 
be scrutinized it will be found that, as they are facts which could not be put in 
evidence, they are not relevant facts, though they might be relevant hypotheses 
to be sustained by relevant fact. If Counsel should ask a witness whether A 
killed B ” the question would, if excepted to, be ruled out, on the ground that 
it called not for ki facHj” but for a conclusion from facts, and to such conclu¬ 
sions witnesses are not permitted to testify.(4) The only way of proving facts 


(1) Steph. Dig., pp. 156, 157. 

(2) Zb, p, 158 . The substituted de¬ 
finition is given, post, in the Introduction 
to Ch. II. 

f 3) A Commentary on the Law of 


Evidence in Civil issues by F. Wharton. 
I.L.D., 3rd Ed., 1888, Philadelphia, §§ 20, 
26. 

(4) See Wharton, Ev., § 507. 
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m issue,” as they are called by Sir J. F. Stephen, is by means of wha 
calls facts relevant to the issue.” Did A kill B ? We cannot say that it 
would be relevant to the issue for a witness to say “ A killed J5,” for a witness 
would not be permitted so to testify. No facts are relevant which are inad¬ 
missible ; and the fact that A killed B, being in this shape inadmissible, is irre- . 
levant. It is, however, admissible, adopting Sir J. F. Stephen’s illustration 
of facts relevant to the issue, to prove that A had a motive for murdering B \ 
the fact that A admitted that he had murdered B ” and the like. From such 
facts, taken in connection with facts which lead to the conclusion that A struck 
the blow from which B died, the hypothesis that A murdered B is to be verified 
or discarded. We must, therefore, it is said, strike out from the categorv of 
relevant facts what Sii J. F. Stephen calls facts in issue,” or what may be 
more properly called pertinent hypotheses, and limit ourselves to the position 
that all facts‘relevant to facts m issue ” (or to pertinent hypotheses) are, as 
amle, admissible. If we discard as ambiguous the word “ fact ” and substitute 
for it the word condition, then the position wo may accept is that all conditions 
of a pertinent hypothesis are relevant to the issue ; and that such conditions 
may be either proved or disproved.(l) 


The other class of criticism to which we have referred is altogether adverse 
to the system on which the Act proceeds, namely, its departure from the 
principle of English law which consists of negative rules declaring what (as the 
expression runs), is not evidence, and its attempt instead to positively define 
evidence by placing its rules wholly into terms of relevancy. As pointed out 
by Professor Thayer(2), it is her? that Sir James Stephen’s treatment of the 
Law of Evidence is perplexing and has the aspect of a tour de force. Helpful 
as his writings on this subject have been, they are injured by the small con¬ 
sideration that he shows for the historical aspect of the matter and by the 
over-ingenious attempt to put the rules of evidence wholly into terms of rele¬ 
vancy.^) The difficulty of dealing with the subject of evidence is increased 
by the confused way in which in several respects the subject is treated in the 
Act, particularly the obscurity which is thrown over the rules of evidence by the 
false assumption that rules of exclusion are based solely upon irrelevancy.(4) 
Sections 5-16 are, even when intelligible, for the most part difficult to practi¬ 
cally apply, and as the practising lawyer knows, many of them are scarcely 
ever referred to, and then only tor the most part to support a case for the 
reception of u evidence ” which, bears on its face so little the aspect of relevance 
that for an attempt to receive its admission some section or other must be 
pressed into service. The Legislature has entertained the idea of instructing 
Judges and juries as to what constitutes relevancy giving, as Mr. Markby says(5), 
in s. i a statement in quasi-sc ientific anguage of the meaning of relevancy ; 
in s. 11 a statement in popular language of what in s. 7 is attempted to be stated 
in scientific language and lastly an enumeratiou of a few facts which are 
declared to be relevant, though the catalogue of such relevant facts is inexhaust¬ 
ible. The truth is that everybody is assumed (and rightly assumed) to know 
what evidence is in the sense that the law takes it for granted that people know 
how to find out what is and what is not 'probative as a matter of reason and 
general experience .(0) The rules which govern here are the general rules which 
govern everywhere ; the ordinary rules of human thought and human experience 


(1) Wharton. Ev., § 26. 

(2) Who during, at any rate, the last 
century was, an Mr. Markby justly says, 
the only writer who added much to our 
kmnvlf'bjo of the principles of evidence 

Rent ham. Markby’s Evidence Act. 
lufrod. 

(3) Thayer's Preliminary Treatise on 


Kvidenc< at the Common Law, p. 266». 
I he whole of ch. VI in which this passage 
occurs is worthy, as is indeed the rest of 
work, of the most careful study. 

LV Sec Markby's Evidence Act, Introd. 
(5) Id. 17. 

(0) Thayer op. cit., 268«. 
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light in the ordinary sources and not in law books. There is a prin- 
)t so much a rule of evidence as a pre-supposition involved in the very 
conception of a rational system of evidence as contrasted with the old 
formal and mechanical systems, which forbids receiving anything irrelevant that 
is not logically probative. (1) How, asks Professor Thayer(2), are we to know 
what these forbidden things are ? Not by any rule of law. Hie English law 
furnishes no test of relevancy. For this it tacitly refers to logic and general 
experience—assuming that the principles of reasoning are known to its Judges 
and Ministers just as a vast multitude of other things are assumed as already 
sufficiently known to them. . Unless excluded by some rule or principle of law 
all that is logicallv probative is admissible. The Judge sirup ) ias ° 
himself :•*—Does testimony of this fact help me to determine the issue lav ^ ;° 
decide ? Whether it does or not,' his reason and experience will tell Him. it it 
does not, then the rule of reasdn excludes it. If it does, then since iei e es 

°f admissibility other than logical relevancy, inquiry must be mace y 
there is any rule of law which excludes it. It is this excluding . ,l,K ° p 
is the characteristic one« in the English Law of Evidence, v 11C i ‘ ’ mv 

fessor Thayer calls it, the child of the jury, system. It seems, he says^) 

“ that our Law of Evidence, while it is emphatically a rationa * > » , 

trasted with the old formal methods is yet a peculiar one. u V \ ‘Jr r. 
taken, it is not at all a necessary development of the rationa nu_ > 

so that where people diS not have the jury, or having once iac , P 

it, as on the Continent of Europe although they, no ^ than we, ^ed out 
a rational system, they developed under the head of evidenc 
systematized branch of the law.” . 

The main object of the law is to determine not so mui h uh^f j* oVidentiil 
in proof as what is inadmissible. .Vssuming m general th ^ 

s receivable, it m occupied m pointing out wh»t prt of evidence bllt 

18 excluded; and it denies to this excluded part not tn 

the name of admissible evidence. Some things are rejec ^ cbimection * 

slight a significance or as having too conjectural aJK ... , . , • J 

others as being* dangeTous in tffihr effect on the jury ant : r ii 

or over-estimated by that body ;-6the ¥ as being imjiohtic or pubhc 

grounds; others on the tore ground of precedent. m act tb*sort of 

thing : —the rejection on one or another practical groum , i d - I )ro “ 

bative which is characteristic of the English Law of L Uc j ^ 

the child of the jury system.(4) Admissibility is thus ninec , just hy 

relevancy—an affair of logic alid experience and not at all of law ; secondly, 
but only indirectly, by the Law of Evidence which de< arts v u. ler any given 
matter which is logically probative is excluded. 

A practical experience of many years in the working of the Act shows it 
to be a matter of regret that the English, system, which na> its basis in the his¬ 
torical reasons to which we have referred, was rejected in a ^our of the attempt 
a t a constructive treatment adopted in sections 5-1 b ot the Act. As Mr. 
Markby very justly puts it(5) : “ What then, it will be asked, is a Judge to do 


<SL 


(1) Thayer op. cit ., 275, 264. 

(2) Id. 265. 

Id. 270. 

(4) Id. 264-269. It is thus the creature 
experience rather,than of logic. Found- 
J-d as being a rational system upon the 
laws of thought, it $et recognizes another 
influence (the jury) Mhat must at every 
moment be taken into account ; for it is 
tMs which brought it Into being as it is 
the absence of thig which alone accounts 
for the non-existence of all other 

\ 


n Fnglish-speaking countries, whether 
Incu nt or modern , /d. pp. ^7-268. ^ 


fact it may be added that the English rules 
of C evidence are never very, scrupulously 
attended to by tribunals, which, like the 
Court of Chancery, adjudicate both on 
law as on fact through the same organs 
and the same procedure. Maine’s Village 
Communities, Srd hd. f 302. 

(5) Evidence Act. pp. 17, 18. Accord¬ 
ing to the learned author not withstand - 
mg. that this, is an Act which professes 
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when he has to consider whether a fact is relevant ? In the first place I answer 
that this is a question which he has very rarely to consider. Parties to a liti¬ 
gation or their advocates very rarely attempt to offer irrelevant evidence. 
Their only object in doing so would be to waste time. They hope to influence 
the opinion of the Judge—and this they cannot expect to do by evidence which 
is really irrelevant. But if a Judge thinks that he is being asked to listen to 
what is really irrelevant he would certainly not resort to any abstruse consi¬ 
deration about cause and effect : he would simply consult his own experience.” 
The real discussions which take place before a Judge upoii evidence are, as he 
points out, not as to its relevancy but as to its admissibility. And this Act 
would have been far more intelligible if the language of it had corresponded 
with a collection of rules not upon relevancy but upon admissibility In that 
case whilst their own reason and common-sense would have told the Jud°-e 
and parties what was relevant, it would only have been necessary on an objection 
to look into the provisions of the Act to see whether there was any rule pro hi- 
biting the reception of the particular evidence in question. Whether or no 
certain kinds of evidence shall be admissible depends on a variety of consider¬ 
ations besides relevancy : and the putting forward of relevancv in the Act as 
1 y e “ tte , f 0 ( n, y te f. 18 n °t “riy erroneous but unfortunate, as it makes 
the Act di&cult to explain and adds to the mystery by which this branch of the 
law is usually supposed to be surrounded There is, however, no mystery about 
the matter if ,t be remembered that the ordinary processes of reasoning or 
argument are not left at the door of the Court House and that within it°the 
law does not properly undertake to regulate these processes except as kelnhm 
by certain rules which may be presented in a readily intelligible manner to dis’- 
.criminate and select the material of fact upon which these are to operate 
Legal reasoning, at bottom, is like all other reasoning, though practical consi¬ 
derations come in to shape it. Rides, principles and methods of legal reason¬ 
ing have, however, figured as rules of evidence to the perplexity ancf confusion 
of those who sought for a strong grasp of the subject. The “notion may be 
dismissed that legal reasoning is some natural process by which the human 
mind is required to infer wbat does not logically follow. What is called the 
“ legal mind ” is still the human mind and must reason according to the lavra 
of its constitution. But to understand properly the Law of Evidence one must 
detach and hold apart from it all that belongs to that other untechnical and far 
wider -abject.(1) The position may be summed up by saying that the laws of 
reasoning indicate what facts are relevant T he Law of Evidence declares which 
of those facts are inadmissible, these latter should be concisely stated and 
codified But just as other organic processes are ordinarily and in most cases 
are the better carried on unconsciously, so little of use is attained and the risk 
of confusion is involved in an attempted analysis of the reasons. The common- 
sense and experience of both the parties and the Judge will'tell them what 
they have to prove and what should be proved, and what is relevant for that 
purpose. And if these do not, abstract considerations of causality will not 
help them, interesting though these may be in inquiries less practical than 
those which come before a Court of Justice.(2) 


to contain the whole law of evidence, two 
at least of the general rules of exclusion 
(including that against hearsay) are not 
treated in it. The language of s. 60, he 
contends, does not, as is generally sup¬ 
posed. exclude hearsay. 

(1) Thayer op. cit., Ch. VI, find the 
same Author’s Select Cases on Evidence, 
1-4. 

A; matters now stand on an ob¬ 
jection to evidence, the party tendering 
it has to search the Act for the section 


"inch justifies its reception. This is 
not always an easy matter, andj it is pro- 
ia - owing to this and a not unnatural 
reluctance to enter into the mazes of the 
law of causality that there is such 
popular resort to s. 11. In a Code which 
aimed merely at embodying the rules of 
exclusion, all evidence would be primd 
facie admissible, unless the objecting 
h ti ty could show some positive rule in the 
( ode excluding it. 





ACT No. I of 1872.- 

* 

PASSED BY THE GOVERNOR-GENERAL OF INDIA 
IN COUNCIL. 

(Received tlie assent of the Governor-General on the 15th 

March 1872.) 


TIE INDIAN EVIDENCE ACT, 1872. 

The Title of an Act may be resorted to, to explain an enacting cLuj'O \\ ben 
doubtful.(l) As to the title of an Act giving colour to, and controlling, its 
provisions, vide note.(2) 

The law of evidence applicable in every case is that of the lex fo/i which Lex ^‘ r *' 
c governs the Courts whether a witness is competent or not, wie e «. t am 
matter requires to be proved by writing or not, whether ceitam cvi cnee proves , 
a certain fact or not; these and the like questions must be determined, not lege j 
loci contractus but by the law of the country where the ques ion arlsc3 >. W ,V 
the remedy is sought to be enforced and where the Court sit3 o en ora 1 . ( ) 

As to the law applicable in this country (vide post). 

W hereas it is expedient to consolidate, define and amend ^bie!^ 
the Law of Evidence; it is hereby enacted as follows. 


COMMENTARY. 

The Preamble shows that this Act Is not- merely A fragmentary, enact me at 
but a.cmsolidatory enactment repealing all fules of evidence • other than those 
saved by the last part of the second section.(4) 

The Law of Evidence applicabl# to British India is contained in this Act 
and in certain Statutes, Acts, and Regulations relating to the subject of evi¬ 
dence saved by the proviso of the second section, or enacted subsequent to 
this Act. This Act does not therefore contain the whole of the Law of Evidence 
governing this country. It has repealed all rules of evidence not contained 
m any Statute, Act, or Regulation in force in any part of British India. A 
.'pgaon tendering sstisj&i.mm therefore show that such evidence, is admis-|. 
i-uhle under .some- provision either, of this Act or of the Ads aliovementipned ; ^ 
•' v thftffl :u-‘ no-othexxules of ree m lo.j.tish-l nd ia except such 

as are contained in these Acts. ‘ Thus it <Jias been held that since, under 


(1) Hurro Chundcr v. Shooro Dhonee, 
n W. R., 402, 404, 405 (F. B.) f (1868) , 
283 Salkcld v * Johnson * 2 Exch., 256, 282, 

Begcim v. Imam-ud-din, 2 A., 
(18/8) ; and see Alangamonjori v. 
Sonamonx S c., 637, 639, 643 (1882) ; 
Crawford v. Spooner, 4 M. I. A., 179, 

W, LE 


' W 87 (1846). 

1 3) Bain v. Whitehaven Railway Co x , 
3 H. L. Cas., 1, 19, peP Lord Brougham. 

( 4 ) Collector of Gorakhpur v. Palak - 
dhari Singh. 12 A., 35 (1889). As to 

construction of consolidating Act*, set 

Introduction. 


7 







misTfy 



Headings. 


Inter¬ 

pretation- 

clauses. 


,08 CONSTRUCTION. 

section 2, the English Extradition Act, which is a^B 
part of the lex fori , records authenticated in the manner prescribed by "that 
Act are admissible.(1) So where certain administration-papers were tendered 
on behalf of the plaintiff, the Privy Council observed and held : “ The Indian 

Evidence Act has repealed all rules of evidence not contained in any Statute 
or Regulation, and the plaintiff must therefore show that these papers are 
admissible under some provision of the Indian Evidence Act. ,J (2) “ Instead of 

assuming the English Law °f Evidence, and then inquiring what changes the 
Evidence Act has made in it, the Act should be regarded as containing the scheme 
q! $he Jaw, the pyfo ciplefl. ^and the application of these principles to the eases-of 
most frequent occurrence. (3) The Evidence Act is, as it was intended to be, a 
complete Code of the Law 1 of Evidence for British India.(4) 

The Headings prefixed to sections or sets of sections are regarded as pre¬ 
ambles to those sections. (5) The headings are not to be treated as if they 
were marginal -notes, or were introduced into the Act merely for the purpose 
of classifying the enactments. They constitute an important part of the Act 
itself, and may be read not only as explaining the sections which immediately 
follow them, as a preamble to a Statute may be looked to, to explain its en¬ 
actments, but as affording a better way to the construction of the sections 
which follow than might be afforded by a mere preamble.(6) 

Legislative definitions or interpretations, being necessarily of a very gene¬ 
ral nature, not only do not control, but are controlled by, subsequent and 
express provisions on the subject-matter of the same definition ; they are bv no 
means to be strictly construed ; they must yield to enactments of a special 
and precise nature, and, like words in Schedules, they are received rather a a 
general examples than as overruling provisions.(7) The effect of an interpre¬ 
tation-clause is to give the meaning assigned by it to the word interpreted in 
all places of the Act in which that word occurs ; wherever that word appears 
it must, unless the contrary plainly appear, be understood in accordance with 
the meaning put upon it by the interpretation-clause. But it is by no means 
the effect of an interpretation-clause that the thing defined shall have annexed 
to it every incident which may seem to be attached to it by any other Act of the 
Legislature. (8) Where a definition ‘ includes ” certain persons or things, it 
does not, therefore, necessarily exclude other persons and things not so included ; 
for when a definition is intended to^ be ^exclusive, it would seem the form of 
words (as in the definition of k 4 fact ) is means and includes. * J (9) Where a 
particular expression has for a long time previously acquired a special technical 
signification, that special sense, in the absence of a defining clause in the Act, 
may be attached to that expression.(10)% 



(1) In the matter of Rudolf Stallman, 
39 C.. 164 (1911). 

(2) See Lekhraj Kuar v. Mahpal Singh, 
7 I. A., 70 (1879) ; 5 C., 754 ; 6 C. L. R. 
593 ; also Collector of Gorakhpur v. Falak- 
dliari Singh, 12 A., 11, 12, 19, 20, 34, 35, 
43 (1889). This section in effect pro¬ 
hibits the employment of any kind of evi¬ 
dence not specifically authorised by the Act 
itself. R. v. Abdullah, 7 A., 399 (1885) 
(but ace aUo ib., p. 401). Muhammad 
Allahadad v. Muhammad Ismail, 10 A., 
235 (1888) ; R, v. Pitamber Jena, 2 B., 
64 ( 187 7 ). 


t U r . v. Ashootosh Chuckcrbutty, < 
491 (WS). per J, a ck«m, J. 

mb » » V '/ - ar '“* Chundcr, 14 C., 
728. F. B. (1887). 

(3) Maxwell on Statutes, 6th Kd., 


(6) Eastern Counties, etc.. Companies 
v. Murriage, 9 H. L. C., 41; Dzvarka- 
nath Chaudhuri v. Tafezar Rahaman 
Sarkar, 44 C., 267 (1917), Woodroffe, J. 

(') Uda Begam v. Imam-ud-din, 2 A., 
If £6 (1878) ; Dwarris on Statutes, 2nd 
(1848; 509 ; R. v. Justice of Cam¬ 
bridgeshire, 7 A. & E., 480, 491. 

(8) Uma Churn v. Ajadanissa Bibee , 
12 C. t 430, 432, 433 (1885) ; see also 

v. Ashootosh Chuckerbutty, 4 C., 492 

0 878), 

(9) R. v. Ashootosh Chuckerbutty, 4 C., 
493 (1878). 

(10) Ruckmabaye v. Lulloobhoy Moti- 
chund, 5 M. I. A., 234 (1852) ; Futtc* 
sfumgfi Jasv ant sangji v. Dcssai Kullian - 
raiji, 21 W. R., 178 (1874). 
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... .words of the section are not limited to the Illustrations given. Illus¬ 
trations ought never to be allowed to control the plain meaning of the section 
itself, 'and certainly they ought not to do so, where the effect would be to curtail 
a right which the section in its ordinary sense would confer. (1) Illustrations, 
although attached to, do not in legal strictness form part of the Acts and are 
not absolutely binding on the Courts. They merely go to show t le intention 
of the framers of the Acts, and in that and other respects they may be useful, 
provided thev are correct.(2) The practice of looking more at the Illustrations 
than at the words of the section of the Act is a mistake. I * e us ra 10Db are 
.only intended to assist in construing the language of the Ac •(/ ) 

It has been held in England that marginal notes are M seetion^so 

as to throw light upon questions of construction, and ' } ^ ■, f , * 

abstracts of the clauses intended to catch the eye and to ma ve 
ence easier and more expeditious. (4) As regards Indian x c :^ M A 

to have been some difference of opinion. In the undermentioned ««(5) 
Court was disposed to think that such notes might be used with 

interpreting Indian Acts, the State Publication of such i re | crre d to the 

marginal notes. In a subsequent case(6) letheram, C. • 

•s*? »• 5. f* pi »' !8 ™> “* S^hiy did indicate 

although the marginal notes were not any part ol tie , r 

the object of the sections; and in a 

to s. 147 of the Criminal Procedure Code . — nie oi y , ^ i 

is in the marginal note, which is no part of the enactmen , _ suggested ’ 

In both of these cases the Court, while holding that g “ ^ thc tiou 

part of an enactment appear to have refemd to « fhe Co ^. fc held 

of construction. In, however, the latest reported , r t 0 lv f prmf i 

that marginal notes did not form part of the section an< 

to for the purpose of construing it.(8) , _ _ 

n i , • 7, . ,, ^nnr lined in the Introduction to 

General observations on this matter are cont ^ ^ Statutea mu 

Minch the reader is referred. The modern genera ,, snbtn.n. 

be construed according to their plain meaning, noil ■ ^7 

mg from, thgm.O) The Court wOl put a reasonable JO“«tn,etion upon an 
Act, and will not allow the strict language of a section 1 eir giving 


(Sp 

IllUStraf 

tions. 


Marginal 

Notes. 


General 
Construc¬ 
tion of this 
Aot. 


( 1 ) Koylash Chundcr v. Sonatun Chun, 
7 C.,^ 132, 135 (1881); s. c., 8 C. L. R., 
283 “ Exempla illustrant non restringunt 
legem,’* Co. Litt., 24 (a). 

(2) Nanak Ram v. Mehin Lai, 1 A., 
487, 495, 496 (1877) ; see also Dubey 
Sahai v. Ganeshi Lai, 1 A., 34 , 36 (1875). 

(3) Shaikh Omcd v. Nidhce Ram, 22 
W. R., 367 (1874) ; see also R. v. Rahimat, 

1 B., 147, 155 (1876) ; Soorjo Narain v. 
Bissambhur Singh, 23 W. R., 311 (1875) ; 
Gujju Loll v. Fatteh Lall, 6 C, 171, 185, 
187,(1880) [illustration referred to, to 
show meaning of word in s. 13, post ] ; R. 

v. Chid da Khan, 3 A. f 573, 575 (1881) 
X id .) 

(4) Wilherforce, 293, 214; Maxwell, 

6 th, Ed., 76 Hardcastle, 3rd F.d., 205 ; 
Clay don 'v. Gfcen,'3 C. P., 511 ; Sutton v. 
Sutton, 22 Ch. D.. 511 (1882) ; correcting 
dictum in In re Venour’s Settled Estates, 

2 Ch. D., 522, 525. 

(5) Kameshar Prasad v. Bhikan Narain, 
“0 C., 609 (1893) ; p C r Figot, J., at p. 628. 

(6) Admxnistrator-Gencral, Bengal v. 


Pram Lall, 21 C., 758 (1894). 

\j) Dukhi Mullah v. Halway, 23 C., 55, 
50(1895). 

C 8) Punardeo Aar a in w Ram Samp, 25 
C 858 (1898) ; Thakurain Balraj v. Rai 
Jagatpal s C W * N ;> 699 *(1904) ; s. c., 
26 A.i 393. 

( 9 ) Maxwell, 2; 6 urpcbttllah Sirkar V;. 
Mohan Lall, 7 C., 127 0881) ; when the 
terras of an Act are clear and plain, it is 
the duty of the Court to give effect to it 
it stands : Philpott v. St. George’s 
}~[ ospital, 6 II- L. C.'ts., 338 ; Buzloor 
P I m v. Shwnsoonnissa Begum, 8 W. R., 
p c 3| 12 (1867) ; b c., 11 M. I. A., 
551, 604*; R- * * * * v - Bai Krishna, 17 B., 577, 
578* (1893), but many cases may be quoted, 
in which, in order to avoid injustice or 

absurdity,.. words'of general import have 
been restricted to particular meanings : ib. x 
578 ; Bamasof'hderee v. y enter; 13, B. L. R., 
103 * (1874) plVells v. L. T. &’ 5*. Ry. 
Co., 5 Ch. D., 126. 130; Eastern 
Counties, etc., Companies v. A lurriage, 9 
H. L. C.. 32, 36. 


\ 
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it such a construction.(1) In considering the rules of evidence it is necessary 
to look to the reason of the matter.(2) A construction effecting a most 
important departure from the English rule of evidence was considered in the 
under-mentioned case.(3) Whatever be the meaning of a word in one portion 
of a section, the meaning of the same word in another portion must, according 
to the principles of construction, be the same.(4) The meaning of a word may 
be ascertained by reference to the words with which it is associated, and its use 
in a particular sense in subsequent parts of the Act(5) ; and to its allocation in 
a section with other conditions of a certain character.(6) A construction making 
surplusage should be avoided.(7) In order to a conclusion on a question of 
construction, it is relevant that the Indian Evidence Act was passed by the 
Legislature under the direction of a skilled lawyer : that the construction of 
the Act is marked by careful and methodical arrangement; and that many of 
the more important expressions used in it are plainly interpreted. It would 
be wholly inconsistent with the plan of such an enactment that a specific rule 
contained in one part of it should at the same time be contained in or de- 
ducible from, one or more other rules relating apparently to topics quite distinct, 
which rules should be at the same time so expressed as to include not merely 
the specific rule in question but also matters which that rule taken by itself 
would specifically exclude. (8) A construction may be adopted by reference 
to the entirety of a section and also to other sections.(9) The word “ may ” 
in a Statute is sometimes, for the purpose of giving ofiect to the intention 
of the Legislature, interpreted as equivalent to “ must ” or “ shall ” but 
in the absence of proof of such intention it is construed in its natural and 
therefore in a permissive and not in an obligatory sense.(lO) It is not for a 
Civil Court to speculate upon what was in the mind of the Legislature in 
a law: but the Court must be bound by the words of the 


passing 


law 


judicially construed.(ll) The intention of the Legislature must be ascertained 


(1) Gureeballah Sirkar v. Mohan Loll, 

supra, 130 ; as to “ latent propositions of 
law; ” see Leman v. Datnotjaraya , 1 M., 
158 (1876). „ 

(2) Gujju Lall v. Fateh Lall, 6 C. t 171, 

182 (1880;. “All rules must be con¬ 

strued with reference to their object : ’ 
per Erie, JL, in Phelps v. Prew, 3 E. & B., 
441. So also Couch, C. J., in Beharce Lall 
v. Kamince Soor.daree, 14, W. R.» 319, 320 

(1870), in dealing with the subject matter 
of s. 92, post said, “ in applying the rule 
we must always consider what is the reason 
of it.” 

{3) Ranchoddas Krishnadas v. Bapu 

Narhar, 10 B., 439, 442 (1886) ; Gujju Lall 

v. Fatteh Lall, supra, 189 (intention to 
depart entirely from English rule) ; Pro- 

bhakarbhat v. Vishambhar Pandit , 8 B. f 
313, 321 (1884) ; R . v , Gopal Doss , 3 M., 
271. 279, 283 (1881); [construction from 
consideration of alteration called for in 

English Law of Evidence, ib. t 279]. See 

remarks of Lord Herschell as to the inter¬ 

pretation of codes in Bank of England v. 

Vagliano Brothers, L. R., App. Cas. (1891). 

107 at pp. 144, 145 ; cited ante, in Intro¬ 

duction. 


/ t • Collector Of Gorakhpur v. Palakdhar 
MR i, supra, 14; so with reference to ss 

NW d ^V f ™ iS „ Act the Court in R ' v 

Aop/o Kala, 22 R., 235, 238 (1896), ob 
serve that it would be unreasonable t( 


hold that the Legislature used the same 
word in different senses in the same Act. 

i Ladl, v. Fatteh Loll, supra, 

loo, 18/. 

S06 6) (1879) e ^ La “’ 4 L ‘ R - S04 ’ 
, < 1 2 * * * * 7 * * * * * * * > c “"“ Loll v. Fatteh Lall, supra, 
J«J, In re Pyari Lall, supra, 506—503 ; 
Alangamonjori Dabee v. Sonamoni Dabee, 
8 <-•, 637, 640, 642 (1882) ; [no clause, 
sentence or word shall be superfluous, 
D lnsi 8nificant] ; Mo her Sheikh v. 

R; 21 C., 399, 400 (1893). 

,o,,F**** Lal1 v - ratteb Lall, supra, 
lo3, 184. 

(9) In re Asgar Hooscin , 8 C. L. R., 
135 (1880). 

(10) Delhi and London Bank v. Orchard , 

, ^ (1877) ; see also R. v. Aloo Paroo, 

s', L A *> 48S, 492, 493 (1847) ; Anund 
Ch under v. Punchoo Lall, 14 W. R., F. B., 
33, 36 (1S70) ; s. c„ 5 B. L. R., 691, 699; 
JuUus v. Bishop of Oxford , L. R., 5 App. 
C.ns., 214 ; Ram Dayal v. Modan Mohan, 
21 A.. 432 (1899). 

(11) Mohesh Chunder v. Madhub 
Chunder, 13 W. R., 85 (1870) ; Crawford 
v. Spooner, supra, 187 ; Bashir Rahcctn 
v - Shumsoonnissa Begum, supra, 12 ; 
Eastern Counties, etc., Companies v. Mar¬ 
riage, supra. 40 [judicature trespassing on 
province of Legislature]. 
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e words of a Statute and not from any general inferences to be drawn 
from tbe nature of tlie objects dealt with by the Statute. (1) The Court 
knows nothing of the intention of an Act except from the words in which it 
is expressed apjolied to the facts existing at the time.(2) In case of doubt or 
difficulty over the interpretation of any of the sections of the Evidence Act, 
reference for help should be made both to the case-law of the. land which 
existed before the passing of the Act, and also to juristic principles, which 
only represent the common consensus of juristic reasoning. (3) When the rules 
of exclusion and the exception to them are definitely laid down, the exception 
is not to be extended to cases not properly falling within it.(4) Where a clause 
in an Act which has received a judicial interpretation is re-enacted in the same 
terms the Legislature is to be deemed to have adopted that interpretation.(5) 
It is an elementary rule of construction that a thing which is within the letter 
of jl Statute is not within the Statute unless it be also within the meaning of 
the Legislature. (6) A saving clause cannot properly be looked at for the purpose 
of extending an enactment nor can it give a new or different effect to t lie previous 
sections of the enactment.(7) Upon a question of construction arising upon 
a subsequent Statute on the same branch of the law it is perfectly legitimate 
to use the former Act though repealed. (8) In the under-mentioned case(9) Lord 
Esher, M. R„ said, “ To my mind, however, it is perfectly clear that in an Act of 
Parliament there are no such things as brackets any more than leie are such 
things as stops.” No Act should be construed as having a greater retrospective 
action than its language plainlv indicates.(lO) When an Act does not expressly 
purport to supersede an earlier one, it should be interpreted so as to avoid 
conflict with it if possible.(ll) 

following sections of this Act with those 
of Act II of 1855 .—18, 32, 37, 57, 81, S3. 
04 „ 8 120, 123, 124, 126, 129, 131, 162, 
167, and 25, 26, 27, with ss. 148—150, Act 
XXV of 1861. 

(6) R. v. Bal Krishna. 17 B.. 577 (1893). 

( 7 ) R. v. Sitaram Vithal, 11 B., 658 

Collector of Sea Customs v. P. 
Chitiiambaram, 1 M., 114 (1876). 

( 9 ) Duke of Devonshire v. O’Connor, 
L. R., 24 Q. B. D 478. 

(10) Munjhoon Ribi v. Akcl Mahmud 
- L. J., 316 (1913) ; Budhu Koer v. 

28 C. T. T 0*7A 


(1) Nanah Ram v. Me him loll, 1 A., 
496. supra ; Fordyce v. Bridges. 1 H. L. 
Cas., 1 , 4 . * 

^ > Logan v. Courtozvn, 13 Beav., 
~ ’ a ^ see Craze ford v. Spooner, supra. 
, *. P er Lord Brougham ; as to cases 
" ea ln £ with the intention under this Act: 
S . e ° e ’? ’ Gtl " u Lall v. Fatteh Lall, supra, 
* n re p y ar * Lall, supra, 508 ; Framji 
v ; Mohanstng, 18 B., 263, 278, 279 (1893) 
^ ntlty of language used in section with 
that employed in Taylor on Ev.l R. v. 
Copal Doss, supra. 

(3) Collector of Gorakhpur v. Palak - 
anan Singh, supra, 37 , 38. 

242 (if74) JOT<l HaSjit 11 B ° m - H * C * R - 
(5) Re Campbell, 5 Ch. App. ? 703; cf. 


27 C. L. J.. M U*13) ; Budhu Koer 
Hofis Husain, 28 C. L. J., 274 (1913). 

( 11 ) Rangacharya v. Dasacharya , 37 B., 
231 (1913). 
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PART I. 

RELEVANCY OF FACTS. 


CHAPTER I. 


Preliminary. 

1 This Act may be called “ The Indian Evidence Act, 
1872.” It extends to the whole of British India, and applies to 
all judicial proceedings in or before any Court(l), including Court- 
Martial, other than Courts-Martial convened under the Armv 
Act ” (amended by Act XVIII of 1919) but not to affidavits 
presented to an\ -ourt or Officer, nor to proceedings before an 
Arbitrator; 

and it shall come into force on the first day of September, 
1872. 

COMMENTARY. 


. The Act extends to the whole of 1 2 3 4 ‘British India,” which means the terri¬ 
tories vested in Her Majesty by the first section of 21 & 22 Vic., Cap. 106 (now- 
see 5 and 6 Geo. 5, Ch. 61, s 1) with the exception of the Straits Settlements, 
which,.under the provisions of 2J & <30 Vic. Cap. 135, ceased to form portion of 
British India.(2) The Act, therefore, applies to the Scheduled Districts(3), 
and has been declared to be in force by notification under the Scheduled Districts 
Act in the districts of Hazaribagh, Lohardaga, Manbhoom and Pargana Dhal- 
bhoom and the Kolhan in the district of Singhbhoom(4), and the North- Western 
Provinces Tarai.(5) The Act has also been declared to bo in force in Upper 
Burma generally except the Shan Statcs(6) ; in the Hill District of Arakan(7) 
in British Baluchistan(8) ; in the Baluchistan Agency Territories^) ; in the 
' Santal Parganas(lQ) ; and in the Angul Distnct(ll); and has been applied to 


Acts, Bengal Act II of 1913, B. & O. Act 
I of 1913. 

(4 ) Gazette of India , Oct. 22, 1881, Pt. I. 

P. 504. 

(5) lb., Sept. 23, 1876, Pt. I, p. 505. 

(6) Act XIII of 1898, s. 4 [Burma 
Code, Ed., 1898, p. 3641. and Act IV of 
1909. 

(7) Reg. I of 1916, s. 2. 

(8) Reg. II of 1913, s. 3; Regs. VIII & 
IX of 1896; Reg. II of 1919 (Baluchistan). 

(9) Baluchistan Agency Laws Law, 
1890, s. 4 [ft., p. 137]. 

(10) Reg. Ill of 1872, as amended by 
Reg. Ill of 1899, s. 3. 

(11) Reg. Ill of 1913, s. 3. 


(1) Defined s. 3, post. As to the 
meaning of rt j&dical enquiry" and 
“judicial‘proce&livg/’ sec R. v. Tulja, 12 
B., 36) 41, 42 (18 &7) ;‘Atchayya v. Gan- 
gayya, 15 M., 138, 143 (1891) ; Cr. Pr. 
Codr. s. 4 (m), Mayne'^V^riminal Law of 
India, 1896, 4th Ed,, pp. '-372-379; R . v. 
Price, 4 R., 6 Q..B., 418'; R. v. Gholam 
Ismail, 1 A., 1, 13 (1875). 

(2) See Act X of 1897; Act I of 1903; 
*nd Act X of 1914. 

(3) v. Aetii XIV aV XV of 1874. As 
to Art XI V of 1874 (Scheduled Districts) 
see A* XXXVJU of 1920. Act II of 

loJi and earlier .amending Acts. As to 
Act XV of 1874 (Laws Local Extent) 
set Act I of 1903 hpd 'earlier amending 
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native States in India or places therein. The Act has been made appli¬ 
cable by Her Majesty in Council in certain places beyond the limits of India tor 
the purposes of cases in which Her Majesty has jurisdiction and has jeen at op e 
by certain Native States of India as their law. 

In the Appendix will be found a complete list revised by the 
Department of the Native States in India or places therein o w 
Evidence Act (I of 1872) has been applied by the Governor-General in Council. 

The Act only applies to Native ^Cpurts-Martial.(l) In of Martial 

pean Courts-Martial, a Court-Martial is not, as respects the i and Marine 

cecdings or the reception or rejection of evidence, 01 Evidence Gourts * 

matter or thing whatsoever, subject to the provisions o 1 , Courts- 

Act. the rules of evidence to be adopted m proc.>»S»J* «>»® 

Martial shall, be the same as those which are followec t j j > r - 

I«»d.(2) This is therefore au exception to ^SSS 
determines the law of evidence (vide post), -he Act l } 
ficatlon as the Governor-General in Council may direct) applicable to all pio 

ceedings before Indian Marine Courts.(3) whick affidavits must Affidavits. 

The_Ciyi_l Procedure. Code regulates the ma _ able of bis own know- 
be confined. These are such facts as the depone , • r ;l ^tafoment. of 

ledge to prove except, on interloputorv grounds thereof be set 

Im behcf may be admitled, provided that reason ® to any proceeding 

1 forthi.(4) The exception here mentioned > doesi n. pp A lts 0 f the parties.(5) 
which, though interlocutory m form, finally decu * , e liven on information 
In inte rlocutory applications the Court acts on e a no tice.(G) So, 

1111,1 1,e1,ef because no other evidence is ohiaina 1< . ke allowed on affi- 

in interlocut. e3mgs iioss-exammatmn prooee dings, which is 

davit because it would defeat the object of the^ « l sett ing forth matters 

ilespatched.(7) The costs of every affidavit 111111 . • x ^ rac tg from documents, 
of hearsay or argumentative matter or copies ot ^ filing tke samo .(8) 

are (unless the Court otherwise directs) P a 7j le ^ 0 ^ for the production of 
, The safeguards for truth in affidavits aretl '® pr ' visions of the Penal Law 
(the witness for eross-exammation(9), and the p r 
relating to tbe giving of false evidence.(10) 

„ Proceedings before arbitrators are regiilated j' 1 ^l^c^Civil^l iocidure 
Code.(11) As an arbitrator is not in P ro , c ^ p ^-- 7 m«f pA’^^i^iimfrM^rd 1 

Court .and is appointed to give an equitatle.awai 1 5 * ( t j on . ‘ , ., , 

by technical rffiis of evidence, and it is not a valid objection to an awaid that 


Arbitration. 


(1) Under Act V of 1869. Repealed by 
Act VIII of 1911. 

(2) 44 & 45 Vic. cap. 58, ss. 127 & 
128 ; v. also ss. 163—165 (Army Dis¬ 
cipline and Regulation Act, 1881). 

(3) Act XIV of 1887, s. 68. V of 
1898; XVII of 1898; I of 1899. 

(4) Civ. Pr. Code, O. XIX, r. 3 (1), 
p. 851 ; see Whitley Stokes, 33 ; Cr. Pr. 
Code, s. 539. In the matter of the petition 
of Istvar Chundra, 14 C., 653 ; On evi¬ 
dence by affidavit. Powell. Ev., 9th Ed., 
695—697: Best. Ev., §§ 101, 118. 121 ct 
scq.: Taylor, Ev., § 1394, ct scq.; Legal 
Remembrancer v. Matilal Ghosc, S. B. f 41 
C., 173 (1914). A statement on informa¬ 
tion and belief is not admissible in a 
case of contempt of Court. 

(5) Gilbert v. Eudedn, L. R.. 9 Ch. 

Di\\, 259, Taylor, Ev.. § 1396 B. 


(6) Gilbert v. End can, L. R., 9 Ch. Div., 
?59 • at p- 266, per Jessel, M. R. ; see also 
Chard v. 9 Q- Ti - D-, 178, 180. 

Bonnard v. Perryman (1891), 2 Ch.. 269; 

, j / , young Manufacturing Co. (19001 ; 
r , rii 753 ; and Lumlcy v. Osborne 
(1901), 1 10B.S32. 

C 71 Civ. P r - Code, supra. 

(8) Civ. Pr- Code, O. XIX, 

850. ^ VTV 

(’9) O. XlX. 

101 Penal Code, Ch. XI. 

° civ . Pr. Code. The 
Schedule PP- 1463-1474. 

(12) Recdoy Knsto v. Ruddo Lochun, 
1 W R, 12 (i860. But as to stamp see 
now Act II of 1899, ss. 33, 34. (See also 
the various pro' incial laws passed in 1922, 
the law is in Bengal contained in Bens. 
Act II of 1922). 


r. 1. 2 . p. 


Second 














. . „ ARBITRATION. 

f;he arbitrator bas not acted in strict conformity to the rules of evident 
The word 46 Court ” in this Act does not include an arbitrator.(2) Though 
\the Act does not apply to proceedings before an arbitrator, yet the latter must 
(not receive and act upon evidence or decide upon grounds which render his 
award utterly unfair or worthless. He must not import his own knowledge 
into a case _o_r_ base. his-de ci si on u pon_ infQimat^ otherwise than from, 

t he ev idence submitted to him by the parti es to the cause. Where on the face 
\of an award it appeared that the arbitrator principally relied on an admis¬ 
sion (3) which he alleged was made to him by the defendant when a former suit 
between the plaintiff’s mortgagee and the defendant was pending, and the 
arbitrator further stated that he relied on enquiries made by him ° before the 
reference to arbitration, and that he made further enquiries since the reference 
not stating of whom these different enquiries were made, and not seemin<* to 
have taken evidence and examined witnesses in the ordinary way, it was held 
that he acted improperly in importing the previous enquiry alleged to have 
been made by him and was quite wrong in relying on what he called admis¬ 
sions, made to him by the defendant in the former proceedings, and that an 
award based upon such a foundation was utterly unfair" and useless (4) 
An arbitrator must not receive affidavits instead of viva voce evidence when lie 
is directed to examine the witnesses on oath. He must not make his award 
, Without having heard all the evidence, or having allowed the party reasonable 
opportunity of .proving his whole case. He must not, contrary to the principles 
of natural justice, examine a witness or a party privately, or in the absence 
of his opponent, unless the irregularity be waived by the parties If the arbitra¬ 
tor proceed, ex parte , without sufficient cause, or without giving the party 
absenting himself clear notice of Ins intention so to proceed, the award will be 
avoided. So likewise if he refused to hear the evidence on a claim within the 
scope of a reference on a mistaken supposition that it is not within it; but not 
if he erroneously reject admissible, or receive inadmissible, evidence. His 
I Tp faffin g fa? 1 2 3, additio nal^ vidfince tendered when the whole nase-is^iefeixed 

I back to him by a. Court is fatal, but not so when the awardia.sent back wittua 
view Jbo a particular amendment only being made.(5) The rule of law which 
I excludes communications made without prejudice ” is as binding upon arbi- 
i trators as upon Courts of Justice, notwithstanding, the first section of the Evi¬ 
dence Act, and an arbitrator is wrong in receiving and acting upon such a 
conimunication.(6) v As much as possible the arbitrator should decline to receive 
private communications from either litigant respecting the subject-matter of the 
reference. Except in the few cases where exceptions are unavoidable, as where 
the arbitrator is justified in proceeding ex parte , both sides must be heard and 
each in the presence of the other. (7) Refusal by an arbitrator to call witnesses 
produced by either party amounts to judicial misconduct.(8) Lastly, arbitrators 
ought only to take such evidence as is required by the terms of the agreeineut 
referring the question in dispute to arbitration.(9) 


(1) Suppu v. Govinda Charyar, H M. f 
87 (1887). 

(2) S. 3, past, 

<3) As to 4 tlie use of evidence in a 
subsequent suit of admissions by parties 
:n • former arbitration, sec Huronath 
Sircar v. Rrconath Sircar , 7 W. R., 249 
(1867), and notes to ?s. 17, 18, 33, post. 

Kanhye Chand v. Ram Chander, 24 
W. JR., Si nS/5). 

Russell on The Power and Duty of 
an Arbitrator, 4th Ed., p. 646, cited and 
adopted m 6 unga Sakai v. Lehhraj Stngh, 


‘ y 264, 265 (1886) ; Cursetji Khambatta 
v. Crowder. 18 B„ 299 (1894) (arbitrator 
. not t0 receive evidence from one 

p. 231 

. - — and 182; 

cited and adopted in Gunga Sakai v. Lekh- 
raj Singh, 9 A., 56S (1886). 

(8) Rughoobur Doyal v. Maina Kocr, 
12 C. L. R., 564 (1883). 

f9) Krishna Kanta v. Bidya Sundarefi, 
2 B. L. R., App., 25 (1869). 


side in the absence of the other]. 

^6) Howard v. Wilson , 4 C., 
(1878), See s. 23, post. 

(7) Russell. ot>. cit.. nn. 181 
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On and from that day the following 


laws shall 
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1. All rules of Evidence not contained in any Statute, 

Act or Regulation in force in any part of British 
India ; 

2. All such rules, laws and regulations as have acquired 

the force of law under the 25th Section of the 
“ Indian Councils Act, 1861 ”(1), in so far as they 
relate to any matter herein provided for ; and 

3. The enactments mentioned in the schedule heieto, to 

the extent specified in the third column of the said 
schedule. 


But nothing herein contained shall be deemed to affect an} 
provision of any Statute, Act or Regulation in force m any part 
of British India and not hereby expressly repealed. 


See Introduction and notes'on Preamble. 

3. In this Act the following words and expressions are used 
in the following senses, unless a contrary m en ion appears 
trom the context: — 

“Court” includes all Judges(2) and Magistrates^) and 
all persons, except arbitrators, legally authorized to take evi¬ 
dence. 


8 1 (Proceedings before Arbitrators.) 


a. 3 (“ Evidence.”) 


commentary. 

See notes to Preamble. 

The definition of “ Court ” is framed onlv for the purposes of the Act itself 
and should not be extended beyond its legitimate scope, special laws must be 
confined in their operation to their special objeet.(4) t'le definition is not meant 
to be exhaustive.(5) The word means not only tho in a trial by a Judge 

with a jury but includes both Judge and jury.(G) , A Commissioner is a person 
legally authorized to take evidence? and therefore the provisions of the Act -null 
apply to Commissions to take evidence under the Civil or Criminal Procedure 
Codes.(7) A Deputy Collector holding an enquiry un der the Benga l Land 

(1) 24 & 25 Vic., cap. 67. aluse (2) flSPJ) i 0 hut , , Gan ' Ja ^- 

repeals rules relating to evidence enacted 15 M., g 8 j 8 r ° V®“ d 

1?. Non-Regulated Provinces ” prior to re Sard.wn Loll, 13 B. L R App., 40 

this Statute and which acquired the force (1874) : s. c., 2- W. R., Cr., 10. 

Of Law under the 25th section thereof (5) X. v. Ashootosh Chuckerbutty, 4 C., 

(2) Penal Code, s. 19 ; General Clauses 488, 493 U 8 ' 8 )- 

Act * (6) lb., 490. 

(3) Cf. General Clauses Act Cr Pr. (7) Civ. Pr. Cod6; O. XXVI, r. 1—10, 

Code, s. 3. * pp. 1088—1097 ; Cr. Pr. Code, ss. 503— 

(4.) R . v. Tulja, 12 B., 43 (1887) ; 508 : see also Atchayya v. Gangayya, 

Attorney-General v, Moore, L. R. 3 Ex. supra, at p. 147. 

Div., 276 ; R . v . Ram Loll, 15 A., 141 



Enact¬ 

ments. 


Repeal. 


Interpreta¬ 

tion-Clause. 


“ Court. ’ 


“ Court.” 
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FACT.. 


Registration Act, for the purpose of registering the names of rival claimant 
Court within the meaning of this Act and the enquiry held by him is a judicial 
enquiry. (1) 

Fact 55 means and includes :— 

1 . Any tiling, state of tilings, or relation of tilings,, cap¬ 
able of being perceived by the senses ; 

2. Any mental condition of which any person is conscious. 

Illustrations. > 

(а) That there are certain objects arranged in a certain order in a certain place, is a 

fact. \ 

(б) That a man heard or saw something, is a fact. 

(c) That .a man said certain words, is a fact. ' 

(d) That a man holds a certain opinion, has a certain intention, acts in good faith,' 
or fraudulently, or uses a particular word in a particular sense, or Is or was at a specified \ 
time conscious of a particular sensation, is a fact. 

(e) That a N man has a certain reputation, is a fact, 
s. 3 {Relevantfact.) 


s. 3 (Fact in issue .) 


COMMENTARY. 


The first clause refe ra to external facts the subje ct of perception by the fiy e 
“ bestr ina r ke d 3 .spnge g, and the second t o internaLfAr.ta the s u bject °f c on¬ 
sciousnes s (2); (#)> (&) ( c ) are illustrations of the first clause ; (d) and (e) 

of the second. F acts are thus (adopting the classification of Bentham)(3) 
eithe r physical, c.g., the existence of visible objects, or psychologi cal . e.g., the 
intention or animus of a particular individual in doing a particular act. The 
latter class of facts are incapable pijlire^ xir opf foy tbe test imony of witnesses ; 
^ their existence can q nlyLbo^i 1 ^^^ ii -cilhsr jry the confesaionof the part y 
^ I whose mind i s theirse a t or by p r e s um ptive inference from physical f ge ts. (41 
This constitutes their only difference. When it is affirmed that a man has 
a given intention, the matter affirmed is one which he and only he can per¬ 
ceive ; when it is (affirmed that a man is sitting or standing, the matter affirmed 
is one which may be perceived not only by the man himself, but by any other 
person able to see and favourably situated for the purpose. But the circum- 
* s.tande that either event is regarded as being, or as having been, capable of 
being perceived by some one or other, is what we mean, and all that we mean, 
when we say that it exists or existed, or when we denote the same thing by 
calling ih a fact. Thq word 4 fact is sometimes opposed tp theory, sometimes 
to opinion, sometimes TcTleeliug but all these modes of using it are more or 
less rhetorical.^(5) Facta may a lso be or states (tf thin gs. By an 

1 Ci event ’ is meant “ Borne motion or change considered as having come about 
either in the course of nature or through the agency of human will; ” in which 
latter case it is called an act ” or action. The fall of a tree is an “ event 
th# existence of the tree is a “ state of thingsboth are alike facts.(6) XLub 
yfinmining division of fac ts i* s ipto pos rm ntim and negati ve . The 
existence of a certain state of things is a positive or affirmative fact,—the non¬ 
existence of it is a negative fact. “ This distinction, unlike both the former, 


• (1) Rama Singh v, Iiarakdhari Singh, 
47, I. C., 710. 

(2 - Stcph. Introd., 19—21 ; Norton, Ev. f 
93; Stcph. Dig., Art. 1. Fact is any 
tiling that is the subject of testimony : 
Ram on Facts, 3. 


(3) 1 Benth. Jud. Ev., 45. 

(4) Best Ev., 6, 7. 

(5) Steph. Introd., 20, 21. 

(6) Pest. Ev.. 7; 1 Benth; Jud. Ev., 
47, 48. 
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belong to the nature of facts themselves, but to that of the discourse 

which we employ in speaking of tliem.”(l) “ Matte r_of _fact has been ^ de^ | ^ 

fin ed to . be, an ything which is th ft subject of testimo ny; ' c matter of law, isi 
the general law of the land of which Courts will take judicial cognisance.(-») 

I T he fno.t. .. 1 or fi/Aw 1' r "-'ine d t h e ’>> oi'M[V.. 

I f act ..:. ” t i l lft _mpfl_ng of nrrmf nr th« fa.c. t fl Trh'^h tend to establish it - fiEldSfitWl V 

' facis.”(3) 

Oue fact is said to be relevant to another when the one is Relevant, 
connected with the other in any of the ways referred to m tie 
provisi ons of this Act relating to .the relevancy of iacts.(4) 

\/' The expression “ facts in issue ” means and includes 

any fact from which, ei ther by-it a el f or i n. CQM l g ctioP wijji 
otlier facts, the existence, non-exi.stene<\ netme oi <-.\ - u 
right. lia bility or dimhili tv. asserted or demed- in a a y - - Ult_oi 
proceeding, necessarily follows. 

Explanation. — •Whenever, under the prov ision.-, <»l 
for the time being in force relating to Civil Frooe ur , • 

•.records an_ issue of fact, the fact to be asserted oi e c . c 

'a nswer to such issue is a fact in_issue.(5) 


“ Facts in 
issue.” 


Illustrations. 


facts may be in issue :— 


A is accused of the murder of B. At his trial the following 
That A caused B's death ; 

That A intended to cause B's death ; # 

That A had received grave and sudden provocation from wft8 by reasou of 

that A, at the time of doing the act which caused 
unsoundness of mind, incapable of knowing its uaturo. 


Relevant. 


s. 3 (“Fact.") 

COMMENTARY 

in ti,; g Ant it. hn, Facte Relation ot 


^Imay be related to rights and liabilities in one of two "*/*■—(<*) “ Thov may to 

|tv themselves or in connection with other facts, cuiisOtute^uch a state of things Ila ^f Ue a “ 
thtt.exis.teiic.0. of tko disputed .right or liability "' ( ,u d , Je a inference 
hoin iliem. From Hie fact that ,4 is the eldest son ot IS there arises of neces¬ 
sity the inference that A is In- the law of England the heir-at-law of It. and 
that he has such rights as that status involves. From the tact that A caused the 
death of B under certain circumstances, and with a certain intention or know- 
ledge, there arises of necessity the inference that A murdered B , and is 


, (1) 1 Renth. Jud. Ev., 49; Best, Ev., 
(2) Best, Ev., 19. 

Div 3) 1 . B . enth ‘ lud F -v., 18; cf. Steph. 

B«i’ r Art ' 1 Stcph ' Intro 19—21 i 

Goni EV V * * * * * 6 ’ 7 ' 19: Norton, Ev., 93 

taoodeve, Ev., A —16. 

n 2 4) f S - 5 ~ 55 ' PM; Steph. Dig., 
fj ■ 8elevant : ” cognate expressions 

148 lss .“A 8 ’ 132 ' 3 ?' cl ( 8 >> 155 ' 147 - 
*>•3 , the expression “ irrelevant ” oc- 


curs in ss. 24, 29, 43, 52, 54, 165 ; Whitley 

“grcSf/Vr. Code, O. XIV, rr. 1-7; 

813—822. The expression “ facts (or 

' fact') in issue” occurs in ss. 5, 6>7, 8, 9, 

11. 17, 21, ill. (d), 33. 36, 43 ; “questions 
in issue,” s. 33 ; matter in issue.” s. 
132: Whitley Stokes, 852. 

(6) l.ah I.akhmi v. Soyvd Hauler, 3 

C. W. N., cclxviii (1899). p C r Lord Hob- 

house. 
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liable to the punishment provided by la-w for murder. Facts thus .related 
proceeding may be called facts in i ssue , unless their existence is undisputed. — 
(b) Facts which are not themselves in issue in the sense above explained, may 

I affect the probability of the existence of facts in issue and be used as the 
foundation of inferences respecting them ; such facts are described in -the 
Evidence Act as relevant_ffi£ ts.(l) All the facts with which it can in any event 
be necessary, for-Courts of . Justice to concern themselves, are included in these 
What facts are in issue in particular cases is a question to bo 
. ' . determined by the substantive law, or in some instances by that branch of_the 
law of procedure which regulates the forms of pleading, Civil or Criminal. * 2 3 * 5 ’(2) A 
{ judgment must be based upon facts declared by this Act to be relevant and 
duly proved.(3) 


“ Docu- ^ 4C Document 55 means any matter expressed or described 

tnent.” * - upon any substance by means of letters, figures or marks, or by 
more than one of those means, intended to be used, or which may 
be used, for the purpose of recording that matter.(4) 


s. 3 (Document produced for inspection of Court) 


" Evi¬ 
dence.” 


Uence.” 

/ 


Illustrations. 

A writing is a document 

Words printed, lithographed, or photographed are documents: 
A map or plan is a document; . s - 

An inscription on a mptal plate or stone is a document: 

A caricature is a document. 


t ^ “ Evidence ” meanh and includes 

1. ‘ All statements which the Coilrt permits or requires to 
. v • ‘die made before it by witnesses, in relation to matters 1 

of .fact under enquiry i such statements are called 
- \ oral evidence: , 

2. v All documents produced for the inspection bf the Court: 

.such documents are called documentary evidence.(5) 

Ch. IV {Oral Evidence.) 6^, 64, 3.66 (Primary'Evidence.) 

Ch. V (Dobumentary Evidence.)'. *. 63, 65, 66 (Secondary Evidence.) 

e. 60 (Direct Evidence.) 

commentary; 

The word “ evidence as generally employed is ambiguous (a) It some¬ 
times means the^words nttored and things exhibited by witnesses before^a 
Court of Justice ; (6)'at other times it means tkfijftQts proved to exist byjhoae 
j words oy things, and regarded as the groundwork of inferences as to otlier 
! facts not so proved ; (c) again it is sometimes used as meaning to assert that 
a particular fact is relevant to the matter under enquiry, (6) y The word in this 


'1 > For example of a fact in issue anti a 
relevant fact, see Kaung Hla P ru v * *' an 
Paw, 3 E. B. R., 90. 

(2) Steph. Introd., 12, 13 \cf. Goodeve, 
Ev., 316, el seq. ; Best, Ev., 20 ; Stepb. 

big.. 2 . 

(3) S. ICS, post. 

f4) Cf. Penal Code, s. 29. 

(5) Stepb. Introd., 3; ib., Dig., Art. 1. 


The expression Documentary Evidence ” 
occurs only in the headings to Chapters V 
and VI ; Whitley Stokes, 852; as to oral 
evidence v. post ss. 59, 60, 91, Expl. (3) 
119, 44 Expl. The meaning of the term 
is not confined to proof before a judicial 
tribunal ; Srinivasa v. R., 4 M., 395 

(1881). 

(6) Steph. Introd., 3, A. 
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fed in the sense of the first clause. As thus used it signifies only the 


ijj gtrunients b y means of which relevant f acts are_b roughs before t he (lourt 
( v i z -, wit nessesand documents), and by uieans~~oT which the Court is c onvinced 
of these fac ts. (1) 

Instruments of evidence or the media through which the evidence of facts, 
oither disputed or required to be proved, is conveyed to the mind of a judicial 
tribunal have been divided into— (a) witnesses ; (6) documents ; (c) real .evidence ; 
including evidence furnished by things as distinguished from persons, as well 
ns evidence furnished by persons considered as things, i.e., in respect of such 
properties as belong to them in common with things. (2) 

This real evidence may be (a) reported, or (l?) immediate. (3) Cl. (a) pro- 
#perly falls under the first class of instruments (witnesses). CL (6) describes 

1 iat limited portion of real evidence of which the tribunal is the originaLper- 
rpient witness ; e,g. y where an offence or contempt is committed in presence 

of a tribunal, it has direct real evidence of the fact.(4) The demeanour of 
Witnesses (5), the demeanour, conduct and statements of partaes(6), local in¬ 
stigation by the Judge(7), a view by jury or assessors(S), are all instances of 
teal evidence. CL jft) thus also includes material things otherthan documents 
tegduood for v'.«* > ■ () f ij,<> Court (called in the Draft Bill material 

evidence ”), e.g ., the prop erty st olen, 

pi oduced in evidence and which are required to be transmitted to the Court ot 
Sessions or High Court.(9) This “ real evidence ” does not form part of the 
definition of “ evidence ” given in the Act, inasmuch as the Court is m all cases 
original percipient witness ; and further in the ease of material e\ 1 engg 

2 80 it ' is •> by witnesses i 10). it falls properly under the_ fast 

of instruments. TJie fhiuas so oroducod are relevant facts to be proved 
y evidence,” i.e., by oral testimony of those who know of them.(11) Lie 
Uurt may require the production of such material things fqf its inspection.(12) 
Arofessor Wigmore discards the phrase “real evidence” as misleading, and 
substitutes “ autoptic preference ’’ explaining that a fact is evidenced autopti- 
caUy when it is offered for direct perception by the senses of the tribunal. 


Ed (1 C Norton ’ Ev - 95; FieId - Ev., 6th 
i) * -S s to i nstr uments of evidence, 

Ev Fv - PP- 109, 196; Goodeve, 
whir>, •‘ Personal Evidence ” is that 
di v • ls re P°rted by witnesses ; another 
or °, f evid « n ce is that into “original” 
Tl,p , mcdlatc . and “ hearsay ” or mediate. 
Port' °[ niCr ,1 s that which a witness re- 
thrn,, r ,i h ‘? Sef t0 have seen or heard 
the l lhe medium o£ his own senses ; 
tlie „ cr that which is not arrived at by 
v"! onal knowledge of the witness : 

!i27 ' 

Ev - 3 11^12’, 1 E 4 U *’i 6 P ' G ° odeve ' 

^ Best Ev., p. 182. 

O. \vm Woodroffe ' s c >v. Pr. Code, 
s. 363 111 ; r - 12 ' P- 846. Cr. Pr. Code. 
Servat'inn t i ° ,he lm Po«ance of ob- 

ChulTcr 21 S6e R - V - Madhub 

StSSr- Ev " 818 • ^W 4 < 1874 > : 

818 Best, Ev.. S 21 * 

* * A& 

Which ti, • 1 ' ’ In a11 cases in 

duty of h evidence xs conflicting it is the 
* of a Court of Appeal to have great 


regard to the opinion formed by 1 
Judge in whose presence the witnesses gj 
their evidence as to the degree of ere 
to be given to it ; Woomesh Chunder 
Ritshmohini Dassi (1393) ; 21 C., 27 
Shumhugaroya Mudahar v. Manikka Mu 
liar (P- C.), 1909, 32 M. f 400 ; J mc 
Ahmad v. P**;**? P * rt *P Norain Sin 
p c (1909), 32 A., 241. 

(6) v. Whitley Stokes, 852. 

(7) Woodroffe’s Civ. P r . Code, 

XXVI. r. 9 1093. Joy Coomar 

Bundhoolall, 9 C., 363 (1882) ; Oon 

fatima v. Bkujo Gopal, 13 W. R., 

(1870) : Harik ; h or *? M itra v. A bdul B 
;j C 920 (1894); L, a k mi das Khusha 
35 B., 317 (1911). 


C 92 U (*°*-<uKmuxas (\nusnai 
iji' Khushal. 35 B., 317 (1911). 

8) Cr. Pr- C° dc . s. 293. See R. 
iiterdhart* Singh. 5 W. R., Cr., 


21 
Bai 

(o) v»> * 

Chuttcrdharcc Singh, „ w, 

(JS66) ; Oudh Bchari, 1 C. R. R., 
(1877 ) ; Kailash Chunder v. Ram Lall t 
C , 869 (1899). 

(9» Cr. Pr. Code, s. 218; see Whi 
Stokes, 834 ; ss. 60, Prov. (2), 65 
post, 

t 10) Steph. Introd., 15. 

(11) v. Norton. Ev., 95. 

(12) v. s. 60, Post, 
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EVIDENCE. 



The definition has been objected to(l) for incompleteness, in so far as 
terms it does not include the whole material on which the decision of the Judge 
may rest. Thus, in so far as a statement by a witness only is “ evidence,” the 
verbal statements of parties and accused in Court by way of admission or 
confession or in answer to questions by the Judge(2), a confession by an 
accused person affecting himself and his eo-accused(3), the real evidence 
abovementioned, and the presumptions to be drawn from the absence of pro¬ 
ducible witnesses or evidence(4), are not “ evidence ” according to the defi¬ 
nition given. The answer to this objection, however, is that this clause is an 
interpretation-clause, and the Legislature only explains by it what it intended 
to denote whenever the word “ evidence ” is used in the Act.( 5) This_ikfinitk)n 
n m-v be considered together with the following dpfinit.inn nf “ pmvAd 
it seems to follow therefore that if a relevant fact is proved and the law 
expressly authorises its being taken into consideration, that is, considered 
for a certain purpose or against persons, in a certain situation, the fact in 
question is “ evidence ” for that purpose, or against such persons, although 
the result has not been expressed in these words by the Legislature : and being 
evidence it must be used in the same way as everything else that is u evidence. ”(7) 
Thus an oral admission in Court and the result of a local enquiry instituted by 
a Munsiff is matter before the Court which may be taken into consideration^), 
and the confession of a prisoner affecting himself and another person charged 
with the same offence is, when duly proved, admissible as evidence against 
both. (See next section.) (9) 

Evide nce has been further divided into direct, evidence, and circum stanti al 
eyidence.(lO) Direct(11) evidence is the testimony of a witness to the~existence 
or non-existence of the fact or facts in issue : by circumstantial evidence is 
meant the testimony of a witness to other facts (relevant facts) from which 
the fact in issue may be inferred.(12) As regards admissibility, direct and 






(1) Thayer's Preliminary Treatise on 
Evidence (1898), 263 ; Whitley Stokes, 
852. 

(2) v. s. 165, post. 

(3) v. s. 30, post. 

(4) v. s. 114, ill. ( g ), post. 

(5) R. v . Ashootosh Chuckerbutty, 4 
C., 492 (F. B.). 

(6) Joy Coomar v. Bundhoolall, 9 C., 
366; and see R. v. Ashootosh Chuckcr- 
butty, 4 C., 492, supra. 

(7) Per Jackson, J., in R. v. Ashootosh 
Chuckerbutty, 4 C., 492, supra. 

(8) Joy Coomar v. Bundhoolall, 9 C-., 
366. supra. 

(9) R. v. Ashootosh Chuckerbutty , 4 
C., 483, supra, referred to in R. v. Krishna 
Bhat, 10 B., 326 (1885) ; R. v. Dada Ana, 
15 B., 459 (1889), v. s. 30, post ; see also 
generally as to “ evidence ” following 
sections :—Ss. 5 (evidence of facts in 
issue and relevant facts;, 59, 60 (oral), 
60 (must be direct), 61 — 100 (docu¬ 
mentary), 91 — 100 (exclusion of oral by 
documentary), j]4 (g) t (producible but 
not produced), 101—166 (production and 
effect of), 118-—-166 (witnesses), 167 (im¬ 
proper admission and rejection of evi¬ 
dence), as to the meaning of “evidence 
to go to the jury,” g ee Pratt v. Blunt Corn- 
foot 2 Cox C. C., 242 ; Jewell v. Parr , 13 
C. B., 909, 916 ; Ryder v. Wombwell, L. R., 


4 Ex., 32, 38 ; Steward v. Young, L. R., 

5 C. P., 122, 128 ; R. v. Vajiram, 16 B., 414 
(1892; ; as to verdict against evidence, R. 
v. Dada Ana, supra ; and v. post. 

(10) See William Wills’ Essay on Cir¬ 
cumstantial Evidence, 4th Ed. (1862) ; A. 
M. Burril! ,s Treatise on Circumstantial 
Evidence, 1S68; Phillips’ Famous Cases of 
Circumstantial Evidence, 4th Ed. (1879) ; 
also a Treatise on Circumstantial Evidence 
by Arthur P. Wills (1896). 

Dl) Ihis meaning of the word “ direct ” 
must not be confounded with that in which 
it is used .in s. 60, post, which does not ex¬ 
clude circumstantial evidence. Neel Kanto 
v. Juggobandho Ghose, 12 B. L. R., App., 
18 (1874). In the latter sense cir¬ 
cumstantial evidence must always be 
“direct ; ” i.e., the facts from which the 
existence of the fact in issue is to be in¬ 
ferred must be proved by direct evidence. 
Sec Steph. Introd., 8, 51 : Best. Ev., §§ 
293—295; Wills’ Circumstantial Ev., 
6th Ed., 19, 20. The term " presump¬ 
tive” is frequently used as synonymous 
with “ circumstantial ” evidence. But 
they differ as genus and species. Wills’ 
Circ. Ev., 6th Ed., 22. 

(12) v. past , Introduction to Cb. II. e.g.> 
— " A is indicted for the murder of B , the 
apparent cause of death being a wound 
given with a sword. If C saw A kill 
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.ntial evidence ’.orally sp“ : . >n the qftflie fogtiiig(l), and 

iv ny, whether to the factum probanda tti or t he facta pro bgrUiaJifL equ ally 
original and direct. As to the several valuos. and cogency of direct and 
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circumstantial evidence much has been both written and said, but both forms 
admit of every degree of probability. Abstractedly considered, however, 
the former is of superior cogency ; in so far as it contains only one. source of 
error, fallibility of testimony, while the latter has, in addition, fallibility of 
inference.( 2 ) But “ when circumstances connect themselves closely with 
each other, when they form a large and strong body, so as to carry conviction 
to the minds of a jury, it may be proof of a more satisfactory sort^ than ,hat 
which is djirect. When the proof arises from the irresistible foice of a number 
cf circumstances, which we cannot conceive to be fraudulent!} brought toget ler 
'to^bear upon one point, that is less fallible than, under some circumstances, 
direct evidence may be.”( 3 ) It has been said tljat facts can no *e ( ) u 
rnen can/ And as we onlv know facts through the medium of jvu nesses z 10 111 1 
°f the fact depends upon the titith of the witness.( 5 )y Primary t\i< once aa 
which its own production shows to admit of no higher or .bupuiini m>ulu. o 
cadence. Secondarv evidence is that which from its- Jbfo ue 1 u. 1 
existence of evidence superior to itself. ( 6 ) 


A fact is said to be proved(7) when, after considering the “ Proved.** 
matter before it, the Court either believes it to exist, or con¬ 
siders its existence so probable that a prudent man ougi , un ei 
the circumstances of the particular case, to act upon e sup¬ 
position that it exists. 


& with a sword, his evidence of the fact 
would be direct. If, on the other hand, 
a short time before the murder, D saw A 
Walking with a drawn sword towards the 
spot where the body was found, and after 
the lapse of a time long enough to allow 
the murder to be committed, saw him re¬ 
turning with the sword bloody, these cir- 
Cl *mstances are wholly independent of the 
evidence of C (they derive no force 
whatever from it) and, coupled with others 
a like nature, might generate quite as 
strong a persuasion of guilt.” Best, Ev., 
? 294. Xfibaran Chandra Roy v. R. 
< 19 07); li c. W. N., 1085 ; see Legal 
c> nenibrancer v. Matilal Ghose, S. B., 41 
’(1914), “positive " evidence defined 
ari( distinguished from indirect or cir¬ 
cumstantial. 

U> Ev., 5 294. 

b) Phipson, Ev., 5th Ed., 2; Norton, 
p ’ PP. 14, 18, et seq., 71 ; Phillips’ 
hnious Cases of Circumstantial ‘Evidence, 
Hditio «. Introduction; Best, Ev., § 
y f 1 Taylor, Ev., §§ 65—69 ; Wills' Circ. 
6th Ed., 48 ; see remarks of Alder- 
R - in R. v. Hodges., 2 Lewin, C. C, 


- . w Probatio per evidentiam rex omni¬ 


bus 


cst potentior et inter ohines e/us 


major cst Ula. gaae fit per testis 


v Wi,” (M^scardus De probatiohibus, 
* f b 3, n. 8). So also Menochius ^vho 
’splays a partiality for that circumst.^n- 
tr a p r oof, which is the subject of his 
*atise, yet says “ probatio sen fides guae 


trstibus fit, ceteris CMCeUet" (De pros 

op.cit.. 

BU ( 3 ) I F*r Lord Chief Baron Macdonald in 
t? v Patch and R. *• Smith, cited in Wills* 
Circ' Ev , 6 th Ed., 46, 47, 39-52 ; Norton, 
K V * 18 et seq., Cunningham, Ev., 16, and 
V A> Surendra Xarayan Adhicary v. R. 
(1911), 39 C., 522 ; Sec also charge of 
Bulkn, J-, i n trial of Captain Don- 
hcllan, cited and criticised in Phillips* 
Cirt. Ev., xv ; but evidence .of a cir¬ 
cumstantial nature can never be justifi¬ 
ably resorted to, except where evidence 
of a direct and therefore Q f a SU p er j or 
nature's j . Wills* Circ. Kv„ 

6 th Ed*. 39, 40, a08 ; if racn have been 
convicted erroneously on circumstantial 
evidence, so have they on direct testimony, 
but is that a reason for* refusing to act 
on such testimony ? ** Grcenleaf. Ev., 1 , 
c 4 j as to the disregard of circumstan- 
..*’} evidence by Mofussil juries, see re¬ 
marks in • R. v. Blahi Bux, B. L. R.. Sup. 
Vol 481, 482 ( 1 S 66 >. 

(4) Per Baron Eegge in the trial of 
Alary Blandy. State Trials (1752). 

\$) Phillips' Ch*c. Ev., xiv, xvii. * 

(6) Best, Ev., pp. 70, 416. 

(7) C«gnate expressions occur in the 

following sections 68, 104—111 ; '22, 

50, 101 : 101—4, 101. 102, 165, 77, 91, 
82 Whitley Stokes, . 853 ; Balmakand 
Ra n v. Ghansam Ram. 22 C.. 407 (>894). 
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PROOF. 



“ Not prov¬ 
ed.” 


St 

A fact is said to be disproved(l) when, after considering the 
matters before it, the Court either believes that it does not exist, 
or considers its non-existence so probable that a prudent man 
ought, under the circumstances of the particular case, to act upon 
the supposition that it does not exist. 

A fact is said not to be proved when it is neither proved nor 
disproved. 


Part II {On Proof.) Part III {Production and Effect of Evidence.) 

Ch. VII {Of the Burden of Proof.) 


COMMENTARY. 


Proof. Whether an alleged fact is a fact in issue or a relevant fact the Court can draw 

no inference from its existence till it believes it to exist; and it is obvious 
that the belief of the Court in the existence of a given fact, ou<»ht to proceed 
upon grounds altogether independent of the relation of the fact 1 2 3 to the object 
and nature of the proceeding in which its existence is to be determined Evi¬ 
dence of a fact and proof of a fact are not synonymous terms. Proof in strictness 
marks merely the effect of evidence.(2) Proof considered as the establish¬ 
ment of material facts in issue in each particular case by proper and le«al means 
to the satisfaction of the Court is effected by (a) evidence or statements' of! 
witnesses, admissions or confessions of parties, and production of documents(3); 
(b) presumption{l ); (c) judicial notice ^)); (d) inspection ,—wliich has been' 
defined as the substitution of the eye for the ear in the reception of evidcnce(G) ;l 
as in the case of observation of the demeanour of witnesses(7), local investi- 
gation(8), or in the inspection of the instruments used for the commission of 
a crime.(9) The ext ant to which any individual material of evidence aids 
ir. tha PBtftblish ment of the, general li 'piiis 

1 force must be sufficient to induce the Court either (a) to believe in the existence 
J : of the fact sought to be proved, or (6) to consider its existence so probable that 
■ a prudent man ought to act upon the supposition that it exists. Thus it has 
been recently held that in this country the proof necessary to establish a Will 
is not an absolute or conclusive one, but such a proof as would satisfy a reason¬ 
able man.(10) So if after examining a fair number of samples taken from different 
portions of a built, it is found that the samples are all of inferior quality, the 
probability that the bulk is of thy same quality is so great that every prudent 
man would act upon the supposition that it is of such quality ; and if that is so 
the Court ought to hold that the fact that the goods are of inferior quality is 
proved in such a case.(ll) “ The true question in trials of fact, is not, whether 
it is possible that the testimony may be false, but whether there is sufficient 




(1) The expression “ disproved ” occurs 
only in ss. 3 and 4: the expression “ not 
to be proved/’ or " not proved ” does not 
occur at all ; Whitley Stokes, 853. 

(2) Steph. Introd., 13; id. Dig., 6/, 
Art. 58 ; Goodeve, Ev. f 3, 4 ; judgment is 
to he based on facts duly proved, v. s. 165, 
post ; burden of proof, v. ss. 101 114. 

(3) See ss. 3, 5—55, 58, 59, 60 (oral 

proof.) : 61—100 (documentary proof) : 


157 (former statement) : 158 (statements 
under ss. 32, 33) ; R. v . Ashootosh Chuc- 
kerburtty, 4 C., 492 (1878) v. ante. “Evi¬ 
dence/’ 

(4) Ss. 4. 79—90, 112-114, post. 

(5) Ss. 56, 57, post. 

(6) Wharton, Ev., s. 345; Phipson, Ev., 


5th Ed., 3 ; Best, Ev., 5 : v. ante ; v. s. 
60, post 

(7) v. Civ. Pr. Code, O. XVIII, r. 12, 
P. 846 ; Cr. Pr. Code, s. 363 (v. ante) J 
•as to demeanour of witnesses and discre¬ 
pancies, see remarks of Lord Langdale in 
Johnston v. Todd, 5 Beav., 601. 

(8) 7 \ Woodroffe’s Civ. Pr. Code, O. 
XXVI, r. 9, p. 1093; Joy Coomar v. 
Bundhoolcdl, 9 C., 363. supra; remarks in 
Lcrrh v Schwcdor, 43 L. J r Ch., 23211 
Cr. Pr. Code, s. 293 (v. ante). 

i (9) v. s. 60, post; Cr. Pr. Code, s. 218 - 
(10) I or at Kutnori Dassi v. BissessU? 
Dutt (1911), 39 C., 245. 

(Hi Boiso&omoff v. Nahapiet Jute Co* 
6 C. W. N., 495, at p. 505 (1902). 
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of its truth ; that is, whether the facts are shown by competent and 
fory evidence.”(1) When there is sufficient evidence of a fact, it is 
no objection to the proof of it that more evidence might have been adduced.(2) 
The incidence of the burden of proof of a fact means that the person on whom 
it lies must prove the same. But the meaning of “ proof ” in this section is 
not affected by the incidence of the burden of proof.(3) 

The,expreafli nti ^‘.m atters before it” i ncludes matters which do not fall 
within the definition of evidence” m the thi rd ‘section. Therefore, in de¬ 
termining what is evidence other than “ evidence ” in the phraseology of ^the 
Act, the definition of 44 evidence ” must be read with that of proved. It 
would appear, therefore, that the Legislature intentionally refrained from using 
the word 4 evidence 5 in this definition, but used instead the words 4 matters 
before it. 9 For instance, a fact may be orally admitted in Court. The admission 
would not come within the definition of the word 4 evidence as given in tins 
Act, but still it.ia-a matter which tlie. Court bfifou whom the admission was 
made would have to take into consideration in..order to determine whether 
particular fact was .proved or not.”(4) So the result of a local mVSetiga- 
tlon under the Civil Procedure Code, must he taken into consideration by 
the Court though not 44 evidence ” within the definition given by the Act (o) 
the judgment must be based on facts before the Court relevant anc ( u \ piovi, ( ) 
upon a consideration of the whole of the evidence and the probabilities of the 
case.(7) It must not be based on the personal knowledge o ie u gc or 
on materials which are not in evidence or have been improper y a mi c •( ) 
i he Judge may not, without giving evidence as a witness, lmpoi in o a case 
bls 9 Wn knowledge of particular facts(9), and should decide o Tig * ie 
parties litigating secundum allegata ct probata (according o w u orret 

and proved).(10) But a Judge is entitled to use his general aad 

experience, as in determining the value of evidence, and o a PP J 

f actsi n dispute.(11) The Court, should abstain from looking at. what is not 


• ( V .^ reen leaf on Ev., 5th Ed., p. 4, 
cued in Goodeve, Ev., 6 . Probability, in 


the 


words of Eocke, is likeliness to be 


trtie— see Ram on Facts Ch. VIII. As to 
c * Probabilities of a case, v. Bunwaree Lai 
' M «l'arcjah Hctnaraxn . 7 I. A., 155 ; 

• c " 4 \y £ 12 g. Raghunadha v. Sri 

o r ° JO > 3 I. A., 176; Mudhoo Soodun v. 
~ v Ghundcr, 4 M. I. A., 441 ; s. c., 

M ; Lata Jha v. Bibcc Tulleb- 
v Cl R°l’ ^ W. R., 436 ; Mcer Usdoolah 
3 W eby I maman > 1 M. I. A., 44, 45 ; s. c., 
j. ‘ 29 ; Mussamut Bdun v. Mussa - 

Bechun, 11 W. R., 345; Uman Par- 
Bocf i’* Gandharp Singh, 15 C.. 20, 23 ; 
y ’ Ev -, §§ 24 , 100 ; see also Wills’ Circ. 
f0 ; V 6th Fd *> ^ » Steph. Introd., 46 Glass- 
r l r Jr s Essay on the Principles of Evi- 
acn ce, 105. 

Ramalinga Pillai v. Sadasiva Pillai, 
v7; ■ r - A., 506 ; s. c., 1 W. R. (P. C.), 

~A\ 864 ) ; Ficld * Ev - 6th Ed - 22 ~ 23 * 

Muhammad Yunus v. Emp., 50 C., 

r. ^2, ^Iner, J.: Joy Coomar v. 

“ Und hoolall, 9 C., 366 (1882) ; and see R. 

• Ashootosh Chuckcrbutty , 4 C., 492, 

*upr a 

3 Eor inspection by Judge 

c Raikishori Ghosc v. Knmudint Kant 
° 5e > 15 C. L. J., 138 (1912). 

W, le 


( 6 ) S. 165, post 

(7) See remarks of Mitter, J., in Lccla • 
Hund Singh v. Bashceraonissa 16 W. R„ 
102 (1871) ; v. Field. Ev., 6 th Ed., p. 41 ; 
see notes to s. 16, post. 

CS> Durga Prasad Singh v. R am Doyal 
Chaudhuri. 28 C., 153 (1910), per Wood- 

f °(9) liiurpurshod v. SIwo Dyal, 3 I. A., 
286 : Mitham Bibi v. Bashir Khan, 11 
M. I. A., 213 ; s. c 7 W. R„ 27 ; Sooraj 
Kant v. Khodce Naram, 22 W. R.. 9 ; 
Kanhai Chand v. Ram Chandra, 24 W. R„ 
81 ^arbitrator) ; A. v. Ram Charon, 24 W. 
R Cr., 28 (assessor) ; v . s. 294, Cr. Pr. 
Code ; Rousseau V. Pinto, 7 W. R., 190 ; 
**# notes to s. 21, post. 

( 10 ) Eshan Chandra v. Shama Charon. 
11 M. X* A., 20 * 6 W. R., P. C., 57 ; see 
Rant doyal Khan v. Ajoodhia Khan, 2 C., 
15 • Joytara Dassce v. Mohamed Moba- 
ruck, 8 C.. 975 ; Range Charia v. Ycgna 
Dikshatur, 1 M., 526 ; Chooa Kara v. Isa - 
bin Khalifa, 1 B., 213 ; Mukhoda Soon- 
dury v. Ram Churn f 8 C., 875 ; Ashgar 
Resa v. Hydor Rcza, 16 C.. 291 ; Thirtha - 
sami v. Gafala, 13 M., 33 ; Best, Ev., 
§§ 78. et seq ; notes to s. 165, post. 

(11) Lakshmayya v. Sri Raja Vcrcdaraja 
Apparotv, 36 M., 168 (1913). See Best 
on Ev., s. 187. p. 176. 


<SL 

“ Matters 
before the 
Courts. 


8 
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Proof in 
Civil and 
Criminal 
Cases. 



hi 4 . PROOF IN CRIMINAL CASES. 

I < 

strictly evidence. In this connection may be noted the dicta of two 
Judges. “ In this case I have found myself, upon two different occasions 
where it has come before me. in that difficulty into which a Judge will always 
brin^ himself when his curiosity or some better motive disposes him to know 
more of a cause than judicially he ought.”(l) Again, “ I shall decline to look 
at what is not regularly in evidence before the Court. The proceedings before 
the Commissioners are, in my opinion, no evidence of an act of bankruptcy. 
I purposely abstain in all these cases from looking at the proceedings, for my 
mind is so constituted that I cannot in forming my judgment on any matter 
before me separate the regular from the irregular evidence.’ 1 2 3 4 5 6 7 8 ( 2 ) 


Certain provisions of the Law of Evidence are peculiar to Criminal trials \ 
e q the provisions relating to confessions(3), character(4), and the incompe¬ 
tency of parties as witnesses(5) ; but apart from these, the rules of evidence are 
the same in Civil and Criminal cases.( 6 ) But there is a strong and marked 
difference as to the effect of evidence in Civil and Criminal proceedings.(7) 
“ The circumstances of the particular case ” must determine whether a prudent 
man ought to act upon the supposition that the facts exist from which 
liability is to be inferred. ^ What circumstances will amount to proof can never 
be matter of general definition.( 8 ) But with regard to the proof required 
in Civil and Criminal proceedings there is this difference: that in the former a 
mere preponderance ol probability is sufficient^), but in the latter (owing to 
the seriqus_cpn§equences-of-an erroneous condemnation botli to the accused and 
society) the^pepuiaflio n of guilt m ust amount to u such a m oml certainty a§ 
I convinces_the minds_qf t he tribunal, as reasonable men. beyond all reasonable 
doubt. 5, ( 10 ) “ It is the business of the prosecution to bring home guilt to the 
accused to the satisfaction of the minds of the jury ; but the doubt to the benefit 
of which the accused is entitled must be such as rational thinking, sensible 
men may fairly and reasonably entertain : not the doubts of a vacillating mind 
that has not the moral courage to decide but shelters itself in a vain and idle 
scepticism They must be doubts which men may honestly and conscientiously 
entertain/’(11) The same principle which requires a greater degree of proof 


(1) Per The Lord Chancellor in Rich v. 

Jackson, note to 6 Ves., 334. 

(2) Per Sir John Cross, Ex parte 

Foster, 3 Deacon, 178. 

(3) Ss. 24—30, post. 

(4) Ss. 53, 54, post . 

(5) S. 120, post and note. 

(6) R. v. Murphy. 8 C. & P-. 297, 306; 
R. v. Durdett, 4B.& A., 95, 112, per Best, 
J. : Leach v. Simson, 5 M. & W., 309, 312, 
per Park, B. : Trial of William Stone, 
25 How. St. Tr., 1314 ; Trial of Lord 
Melville, 29 id., 764; Best, Ev., S 94. 

(7) Best, Ev.. § 95. . . 

(8) Starkie, Ev.. 865 ; differences m the 
proof required of the same fact in differ¬ 
ent cases very often arise out of t“ e cir¬ 
cumstances of the case; R. 

Chunder, 21 W. R., Cr., 13, 17 (1874). 
Sec Arthur P. Wills* Treatise on the Law 
of Circumstantial Evidence (1896), Ch. 
IV (quantity of evidence necessary to 
convict). 

(9) Cooper v. Slade, 6 H. I. fa 9 10 -. "7, 
per Willcs, J. ; Starkie, Ev., 818 ; and 
sec remarks of Sir Lawrence Peel in R. 
v. Hedger, Mutty Lall v. Michael (1852), 
PI> 132, 133 ; R. v . Madhub Chundir, post. 

(10) Per Parke, B.. in R. v. Sterne, cited 


in Best, Ev., p. 76 ; v. Starkie, Ev., 817, 
865 ; Taylor, Ev., § 112 ; R. v. White, 4 
Fost. & Fin., 383 ; see same principle laid 
down in R. v. Madhub Chunder, 21 W. R-> 
Cr ' 13, 19, 20 (1874) ; R. v. Hedger : 
supra, 132, 133, 135, per Sir Lawrence 
l^eel, C. J., quoting and adopting Starkie. 
Ev., 817, 818 ; R. y. Sorob Roy, 5 W. R-> 
r., 28, 31 (1866) ; R. v. Beharce, 3 W. R*> 
-3, 25 (1865) [prisoner not to be con¬ 
victed on surmise]. 41 It is a maxim of 
r.ngiisk law that it is better that ten guilty 
men should escape than that one inno¬ 
cent man should suffer,” per Holroyd, J-* 
in Sarah Hobson’s case, 1 Lewin, C. 

261 ; see also Best, Ev., §§ 49 , 440. 

(11) R. v. Castor, Vol. II, 816, per Cock- 
bum, C. J. : “If,” said L. C. Baron Pol¬ 
lock to the jury, in R. v. Manning and 
Wife (cited in Wills’ Circ. Ev., 6th Ed-. 
318, 319), "the conclusion to which you 
are conducted be that there is that de¬ 
gree of certainty in the case that you 
would act upon it in your own grave and 
important concerns, that is the degree 
certainty which the law requires, and 
which will justify you in returning a ver¬ 
dict of guilty.” See also the other ca* cfl 
cited in Wills, ib„ and the R. v. Madhub 
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^ strict adherence to the formalities' ^prescribed by the law of procedure. 
For ‘ in a C rimin al proceeding the question’is not alone whether substantial 
justice has been done, but whether justice has been done ciccordihg- to la\^» ^ All 
proceedings in pcenam are, it need scarcely be observed, strictissinti juris. (1) 
^nminaLqrcQceedings are bad unless they are conducted in the manner pre¬ 
scribed by law, and if they are substantially bad, the defect will not^ be; cured by I 
any waiver or consent of the prisoner.(2) Sir Elijah Impey in his charge to 
the jury in Nuncomar’s Case said : “ You will consider on which side the weight 
of evidence lies, always remembering that, in Criminal, and more especially 
in capital, cases you must not weigh the evidence in golden scales ; there ought 
to be a great difference of weight in the opposite scale before you 1 ^ 

prisoner guilty. In cases of property the stake on each side is equal and. 1 10 eas_ 
preponderance of evidence ought to turn the scale* but in a capital case, -asj ^ 
there can be nothing of equal value to life, you should be thoroughly convinced ( 
that there does not remain a possibility of innocence before you give a_\orc ic 
against the prisoner.”(3) Even as between Criminal, cases a distinction has been 
declared to exist. Thus “ the fouler the crime is, the clearer and plainer ought 
the proof of it to bfc.”(4) “ As the crime is enormous, and dreadfully enormous, 

indeed it is, so the proof ought to be clear. ’(5) But t e more a 
the more flagrant the crime is, the more dearly ^ and satis ac o j > 
expect that it should be made out to you.”(6) Ihe grea e y m, 9 . 

stronger is the proof required for the purpose of conviction. ( ) 1 , 

thejike dicta , however, in so far as they may be said t^ im P } r , • i , • 

evidence may be modified according to the enormity ^ ^rim > 1 i ® i 1 
tie -Umm" »*» to cooviction (to. .fjbe/-Jr*, ««* 

nngent in one direct ion, it is said they may oe 
A -mverely criticised; (8) To quote the language o 
sajlier portion of a passage of which the latter part is t • f f 

already cited Nothing will depend upon the co f parative 
offence : for be it great or small, every man is entitled to ha\ e g © s 

him clearly and satisfactorily > proved. ,, (9) 

Every Criminal charge involves two things x : first, that- a ^ crime las been 

^gjaittcd ; and secondly , that the acci m»iimnrivA 

fact is ascertained — an actual c orp us delicti establish© - P 1 P ro ~ - 1 * ® 
admissible to fix the criminal.(iO) A restriction has been ^ ^.is against 

the use of circumstantial evidence in the case of the we u ° 1J iat 

c °rpus delicti (that is, the fact that a crime has been committed) should not in: 
general be inferred from other facts, but should be proved independently. 
Fut it is not necessary (and indeed in the case of some crimes it would be 
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Chonder, supra, .20 ; R. v. Gokool Kahar, 
t 5 * * * W. R„ Cr., 36 (1876) ; Weston v. 
rcary Mohan Dass , 40 C., 898 (1913). 

. t 1 ) Per Cockburn, C. J., in Martin v. 
Mackonochie , L. R., 3 Q. B. D. t 730, 775 ; 

R. v. Kola Lalang, 8 C., 214 (1881) ; 
p v ’ Phista Din , 1 B. } 308 (1876); Jctha 
(*Z kha v * Ram Chandra, 16 B., 693, 694 
;:Jj? 2 ) ; R. V. Bholanath, 2 C., 23—27 
(1876) ; 25 W. R., Cr., 57 ; but see also 
ss. 529—538, Cr. Pr. Code. 

(2) R. v. Bholanath, 2 C., 23 (1876) ; 

r, ‘ , v ‘ Allen, .6 C., 83 (1880) ; Hossein 

u ».sh v. R., 6 C., 96, 99 ; see also notes 

to ss 5, 121, post . 

. v3 > The story of Nuncomar and the 

impeachment of Sir Elijah Impey, by Sir 

James Fitzjames Stephen, Vol. 1, p. 168. 

ce also Lord Cowpers speech on the 


Bishop of Rochester Trial, Phillips' Circ. 
Ev., xxvii. 

( 4 ) Trial of Lord Cornwallis, 7 State 
Trials 149. 

( 5 ) * Trial of R- T Crossfield, 26 State 

^ H(6d * Trial of Mary Blandy, 18 State 
Trials 1186 

( 7 )'Sarah Hobson's case, per Holroyd, 
T l Lewin’s Crown cases, 261. See also 
/?’ v Inas. 33 St. Tr. f 1135, and Madeleine 
Smith’s case cited >in Wills’ Circ. Ev., 
fi!h Ed., 3t9— 322. v 

C8) Wills’ Circ. Ev., 6th Ed., 319—322. 
(9) R. v. Ings, 33 St. Tr., 1135. 

(in') R. V. Ahmed Ally, 11 W. R. Cr., 
25, 29 (1869): R. v. Ram Ruchta, 4 W. 
R.’ Cr., 22 (1865). \ 
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impossible) to prove the corpus delicti by direct and positive evidence. If the 
circumstances are such as to make it morally certain that a crime has been 
committed, the inference that it was committed, is as safe as any other inference. 
* More accurately stated, the rule is that no person shall bo required to answer 
or be involved" in the consequences of guilt without satisfactory proof of the 
corpus delicti either by direct evidence or by cogent and irresistible grounds of 
presumption. (1) 

(a) The onus of proving everything essential to the establishment of the 
charge against the accused lies upon the prosecutor. Every man is to be re¬ 
garded as legally innocent until the contrary be proved. Criminality is there¬ 
fore .never to be presumed. (2) (b) The evidence must be such as to exclude, 

to a moral certainty, every reasonable doubt of the guilt of the accused. (3) 
If there be any reasonable doubt of the guilt of the accused, he is entitled 
as of right to be acquitted. (4) The above hold universally ; but there are two 
others peculiarly applicable when the proof is presumptive (v. ante), (c) There 
must be Qlear and unequivocal proof of the corpus delicti (v. ante).(5) (d) In 

order to justify tlie inference of guilt, the inculpating facts must be incom- 
\ patible with the innocence of the accused, and incapable of explanation upon any 
other reasonable hypothesis than that of his. guilt.(6) While the concurrence of 
several separate facts, all of which point to the same conclusion may, though the 
"probative force of each be slight, be quite sufficient in their cumulative effect 
to produce conviction, a mere aggregation of separate facts, all of which are 
inconclusive in the sense that they are quite as consistent with the innocence 
as with the guilt of an accused person, cannot have any probative force. The 
principle is a fundamental one and of universal application in cases dependent 


(1) Steph. Introd., 66; Wills’ Circ. 
Ev., 6th Ed., 323—411 ; Arthur Wills 
Circ. Ev. (1896), Part V (Proof of the 
corpus delicti) and cases there cited, 
Norton, Ev., 74 ; Cunningham, Ev., 17; 
Best, Ev., § 441, et seq. ; Powell, Ev., 72 
See Evans v. Evans, 1 Hagg., C. K., 

105 ; the Courts may act upon presump 
tions as well in Criminal as in Civil cases 

Burdett's case, 4 B. & Aid., 95. So in 

cases of adultery it is not necessary to 
prove the fact by direct evidence ; Lovedon 

v. Lovedon, 2 Hagg., C. R., 1 ; Williams v. 
Williams, 1 ib., 299 ; followed in Allen v. 
Allen, L. R. P. D. (1894), 248, 252; even in 
a criminal case, R. v. Mad hub Chunder, 21 
W. R., Cr., 13, 16, 17 (1874). Sec pro¬ 
vision of Cr. Pr. Code, s. 174, and also 
Bengal Reg. XX of 1817, s. 14 ; and gener¬ 
ally as to the corpus delicti, R- * * * * v * Rctta 
Gazi, 4 W. R. f Cr., 19 (1865) ; R. v. Ram 
Ruchea, ib., 29 (1865) ; R. v. Pooroosullali 
Sikhdar, 7 W. R., Cr , 14 (1867) ; R. v. 
Buddcr-uddeen, 11 W. R., Cr., 20 (1869) ; 
R. v. Ahmad Ally , supra ; R. v. Dredge, 1 
Cox, C. C., 235 ; Adu Shikdar v. R., H C., 
612 (1885) ; R. v. Bchari Singh, 7 W. R., 
Cr., 3, 4 (1867), in which case the alleged 
“ dead ’ man re-appeared upon the scene 
at the cutcberry. 

*.2) Lawson *i Presumptive Ev.. 93, 432; 
Wharton, Cr. Ev., §§ 319, 717 ; Best, 
Pv\, p -140; Green leaf, Ev. I., 34; Wills’ 
Ctrc. Ev., 6th Ed.. 305; Powell Ev., 9th 
Ed., 403; Best, Treatise on Presumptions 


of law and fact (1844) ; see ss. 101, 102, 
103, 105, 106, 114, post. As to the mean- 
ing of the presumption of innocence in 
Criminal cases, see Thayer’s Preliminary 
Treatise on evidence (1898), 551. Set 
also R. v. Ahmed Ally 11 \V. R., Cr., 25, 
27 (1869) ; where facts are as consistent 
with a prisoner’s innocence as with his 
£uil f , innocence must be presumed, and 
criminal intent or knowledge is not neces¬ 
sarily imputable to every man who acts 
contrary to the provisions of the law ; R* 
v. Nobokisto Chose, 8 W. R., Cr., 87 
(1867; ; v. Mad hub Chunder, 21 W. R»* 
. ' *3, 20 (1874) [the accused is en- 
titled to the benefit of the legal presump¬ 
tion in favour of innocence ; the burden 
of proof is undoubtedly upon the prosecu¬ 
tor]. 7Vie Deputy Legal Remembrancer 

v. Kanina Boistobi, 22 C., 174 (1894) J 
Panchu Das v. R. (1907), 34 C., 698 ; 11 C. 
W. N. t 666. 

(3) Best, Ev., ib., and v. ante . 

(4) Wills’ Circ.. Ev., 6th Ed., 315 ; Best, 
Ev., § 440 and v. ante, Lolit Mohun v. 
R; 22 C., 323 (1894) ; R. v. Madhub 
Chunder, supra, 20 ; R. v. Punchanun, $ 
W. R. t Cr., 97 (1866). 

(5) Best, Ev.. $3 440, 441, Wills’ Circ. 
Ev., 6th Ed., 323—411. 

^ (6) Wills’ Circ. Ev., 6th Ed., 311; Best, 
Ev., § 451; rule approved in Batmakund 
v. Ghansam, 22 C., 409 (1894) ; R. 
Tshri (1907), 29 A., 46. 
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astantial evidence JJiat in order to justify the inference of guilt the 

_Jim a ting facts must be incompatible with the innocence of-the accused,and 

incapable of explanation upon any other reasonable hypothesis than that of his [ 
guilt.(l) It is not, however, correct to say that before circumstantial evidence 
can be made the basis of a safe inference of guilt it must exclude every possible 
hypothesis except that of the guilt of the accused. (2) But if the possibility 
is remote and ono which he is able to explain the absence of .explanation may 

be taken into account, (3) 

tc Even where the appeal turns on a question of fact, the Court of Appeal Appeals, 

has to bear in mind that its duty is to re-hear the case, and the Court must Civil and 

re-consider the materials before the Judge with such other materials as it may Cr minal - 
have decided to admit. The Court must then make up its own nnnd, not 
disregarding the judgment appealed from, but carefully weighing and con- - 
sidcrihg it; hut not shrinking from overruling it, if, on full consideration, thej 
Court comes to the conclusion that the judgment is wrong. ^ ^ 

happens, much turns on the relative credibility of witnesses, who have been 
examined and cross-examined before the Judge, the Court is sens 1 * 3 4 5 e o o 

great advantage he has had in seeing and hearing them. 18 0 1 n * 1 

cult .to estimate correctly the relative credibility of witnesses rom• 1 '^n 

depositions, and when the question arises which witness is to jo t p * 

than another, and that question turns on manner and < .cmeanoui, -. I 11 
of Appeal always is and must be guided by the impression m.u . , S e 

who saw the witnesses. But there may obviously bo other OTcmnstanc^ 
quite apart from manner and demeanour, which may siow w , 

ment is credible or not; and these-circumstances may warrai 
differing from the Judge even on questions of fact turning on 
witnesses whom the Court has not seen.” (4) But it has been_laid down in a 
recent decision of the Privy Council that it is always difh< u ^ 

not seen or heard the witnesses to refuse to adopt the com iisions lose w o 
have 'done so, and that the difficulty is all the greater when the latter have 
formed an opinion adverse to the witnesses in question. (o) c ^ se 

? n the Allahabad High Court it was said that as ft general rule a trial Judge 
m India has not as much opportunity of attaching importance to the demeanour 
of witnesses as a Judge in England because hi this coun i> many rials are 
not heard continuously and judgments are often written some time after the 
evidence is heard.(6) 

r “ The sound rule to apply in trying a Criminal appeal where questions of v ^ 
fact are in issue is to consider whether the conviction is rig i , and m this respect 1 
* Criminal appeal differs from a Civil one. In the latter casi the Court must 
be convinced before reversing a finding of fact by a lower Court that the find- 
in g is'wrong.”(7) “ It seems to us that the Judge treated the appeal before him 
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(1) Hurjed Mull v. Iman Ali Sircar, 
« C. \V. N„ 27f (1904), 1 All. L. J.. 28. 

v. Jagat Ram, 19 Cr. L. J., 987. 
u (2) Balmakund v. Gkansan i, supra; 

thtj Jiypothcsis of the prisoner's guilt 
should flow naturally from, the facts 
proved, and be consistent with them all; ” 
R. \ . ftcharce, 3 W. R., Cr., 23, 26 (1865). 

(3) Smith v. Emp., 19 Cr. L. T.. 189, 
sec & 106, post. 

(4) Per Barnes. J., in Coghlan v. Cum- 
ocrland (1898), 1 Ch., 70S ; Bombay 
gotten Manufacturing Co. v. Motilal 
Shivl a I, 42 I. A., 110 (1915). 

(5) Shumnugaroya Mudaliar v ManiUka 
Mudaliar , P. C. (1909), 32 M., 400: and 
v * Imdad Ahmad v. Patcshri Partap 


Nam in Singh- P. C. (1909), 32 A., 241. 

(6) MauJadad Khan v. Abdul Sattar. 39 
A 426 0917). 

(7) Protap Chuudcr v. R. f 11 C. L. R., 
, 1882 ), per White, J., referred to in 

Rohimuddi v. R. 20 C., 353, 357 (1892) ; 
but see R- v - Ramlochun, 18 W. R., Cr., 

, 5 (\S 7 '>). The case of Protap Chuudcr v. 
R 11 C. L. R-, 25 (1882), was follovYed in 
Milan Khan v. Sagai Bcpari , 23 C., 347 
349 (1S95) ; Loljee Mahomed v. Guzdar, 
43 C., 838 (1914). The Court is bound iti 
forming its conclusions as to the credibility 
of the witnesses to attach great weight to 
the opinion which the Judge who heard 
them has expressed upon that matter, R< v. 
Madhub Chunder , 31 W. R., Cr,, 13 (1874). 
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more as if it was a special appeal than a regular appeal; and because he dicfnofc 
find sufficient on the record to convince him that the Magistrate was entirely 
wrong, he therefore affirmed his decision. But the Judge was in the situation 
of an Appellate Court in which the matter came before him on regular appeal, 
and he ought to have judged, as best he could, from the materials put before 
him in the Magistrate’s written judgment, whether or not as a matter of fact 
the prisoners had committed the offence of which they had been convicted. 
If the evidence which came before him—whatever its shape— was not suffi* 
cient to reasonably satisfy him that the prisoners had been rightly convicted, 
he ought to have acquitted them. (1). An Appellate Court is bound precisely 
in the same way as the Court of first instance to test evidence extrinsically as 
well as intrinsically(2) 

While there is a prerogative right in the Crown to review the course of 
Justice in Criminal Cases, the ^Privy Council will only exercise it when i njusti ce 
or substantial char acter has occurred and will not intervene meivlv 
because some evidence has been improperly admitted when, without such 
evidence, the same conclusion might have been properly reached. (3) 

As for the admissibility of additional evidence on appeal under 0. XLI, 
r. 27, of the Ci\ il I rocedure Code, it has been held that the legitimate occasion 
for this arises only when on examining the evidence as it stands some defect 
becomes apparent^), and that the refusal by an Appellate Court to admit 
such additional evidence in the exercise of its discretion will not afford around 
for a Second Appeal(5), and that a defendant who did not object at the time 
cannot object on the ground that the admission of such evidence is not in 
accordance with 0. XLI, r, 27(6), and that if it impeaches testimony it should 
not be admitted without giving the impeached witness an opportunity to 
contradict it. (7) As for the strict proof required in Review under section 626 
of the Civil Procedure Code of 1882 (now represented by 0. XLVII, r. 4), it 
has been recently held by the Calcutta High Court that the word 4 strict ’ here 
refers to the formality and not to the sufficiency of the evidence(S), and it 
was said that strict proof means anything which may serve directly or indirectly 
to convince a Court and has been brought before it in strict compliance with 
this Act. 

4 . Whenever it is provided by this Act that the Court may 
presume(9) a fact, it may either regard such fact as proved, 
unless and until it is disproved(lO), or may call for proof of it: 


(1) Kheraj Mullah v. Janab Mullah, 20 
W. R., Cr„ 13 (1873), per Pbear, J-, re¬ 
ferred to in Kahimuddi v. R-, suP ra f oc 
also remarks of Mitter, J., in the petition 
of Goomanee, 17 W. R., Cr., 59 (1872) ; 
Shivappa v. Shidlingappa, 15 B., H (1891) ; 
Kanchan Mallich v. Emperor , 42 C., 374 
(1915). 

(2) In re Goomanee, 17 W. R-» Cr., 59 
(1872). 

(3) Dal Singh v. King-Emperor, 44 I. A., 
137 (1917); sec Clifford v. King-Em¬ 
peror, 19 C. h. J., 1.07 (1914) ; In re 
Dxllct, 12 App. Cas., 459 (1887). 

(4) Krishnama Charier v. Narasimha 
Chariar, (1908), 31 M., 114 ; Doji Babaji 
v. Sakharam Krishna, 38 B., 665 (1914) ; 
Jeremiah v. Vas, 36 M. f 457 (1911) ; 
Garden Reach Spinning Co. v. Secretary 
of State, 42 C„ 675 (1915). 

(5) Durga Prasad v. Jai Narain (1911). 


33 A., 379 ; Ram Piari v. Kallu (1910), 
23 A., 121. 

(6) Jagarnath Pershad v. Hanuman Per - 
shad (1909), 36 C., 833 ; and on this 
question of admissibility of additional evi¬ 
dence on appeal see also Kessowji Jssttr v. 
Great Indian Peninsular Railway Co., P- C. 
0907), 31 B., 381; and 34 I. A., 115; $9* 
Secretary of State for India v. Manjesh - 
' l 2 3 4 5 ' ar Krishnaya (1908), 31 M., 415. 

(7) J a grant Kocr v. Kuar Durga Pra¬ 
sad, 41 I. A., 76 (1913) ; 36 A., 93. 

(8) Ah id Khotidkar v. Mahcndra Lai DC, 
42 C. f 831 (1915), Jenkins, C. J., and 
Woodroffe, J. 

(9) Shafiq-mi-nissa v. Siiaban AH, ^ 
A.. 581, 586 (1904). 

(10) Th.t.t which rebuts, or tends to rt- 
but, a presumption, which is not declared to 
he conclusive, is relevant and may be 
proved; v. a. 9, post . 
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, . Whenever it is directed by this Act that the Court shall pre- su ^|g. pre ~ 
sume a fact it shall regard such fact as proved* unless and until 
it is disproved : 

When one fact is declared by this Act ho be conclusive proof p ^,o“° I . U3iVe 
of another, the Court shall, on proof of the one fact, regajcl the 
■ other as proved, and shall not allow evidence to be given 101 the 
purpose of disproving it. 

ss. 86, 87, 83, 90, 114 ('‘May presume.") ss. 112. 113 (“Conclusive 

ss. 79, 80, 81. 82, 83, 84, 85, 89, 105 s - 41 (Judgment when con 

(“JShall presume") proof.) 

COMMENTARY. 

Inferences or presumptions are always necessarily ^ased tions. mP 

^testimony is, circumstantial; but presumptions, s P£ cltl ^ h ,, ‘ f a J a V) - 0 bantia 
■upon that wide experience of a connection existing befvee / onc to 
and the factum, yrolmidum which warrants ^p^umptions according 

other wherever the two are brought into contiguitv.(l) 

to English text-writers are either (a) of lau*,. ox r .i • bitrary inferences or law. 

Presum ptions of law or artificial presumption., .Tm-timlnr facts nnd 
\ which the 'law expressly directs the Judge to draw fr ^the con 
\inay be either conclusive or rebuttable. They are foun . or 0 

*noction usually found by experience to exist between . policy. Con¬ 
natural law, or on the principles of justice, or on ng»ivcs^ o{ evide - ce 

elusive presumptions of law are ' rules determining 1 • permitted 

requisite for tile support of any particular . av '“,^A’ se . They consist chiefly 


/ 1*2 overcome by any proof that the fact is “jSlus^Studied to has been 

Of tfw—, — -I which the long experienced connec 1 J ^ ^ m 


of those cases in ■ 
found 


common good 


found so general and uniform as to render it expedient m, „ 

that, this connection'should be taken to be insepaia » vp policy * for the 

panion or the effect of the other." The connection, however, mthis class is not 
so intimate or so uniformas to be conclusively prcvimci ^ in cveiy case, 
yet it is so general that the law itSc«> without the aid “ a)u V* mf ® r8 the one 
fact from the proved existence of the other m the absence of all opposing 
evidence. Inthis mod e the law alefln^ the nfttufc und : V ' 0 H— 

| dence_yhich is sufficient to establish a /huW/acifc e« -y, an< o brow the mrdon 
of j,roof, upon the other party ; and if ndXposmg evidence is ofiered the jury 
are bound to find in favour of the presumption. (3) A contrary verdict might 
be set aside as being against evidence. The rules m this class of presumptions. 




(H Norton, F.v., 97; sec Best, Ev., §§ 
299, 42, 43, 296, ct seq., pp. 58, 281 ; and 
Wills’ Circ. Ev., 6th Ed., 22 ; Powell, 
Kv.. 9th Ed., 385—387. s . 114, post. 

(2) Taylor, Ev., § 71 : Best, Ev., p. 
5?. § 304 ; the Evidence Act notices two 
_ef_j£qndiisivc presumptions (ss. 112, 
^13). It is a question, however, whether 
the presumption mentioned in s. 112 is 
a°t after all a rebuttable presumption; 
* or the section permits of evidence being 


,v _,.a of non-access (Norton, Ev., 97) 
° , im is ultra vires (Whitley Stokes, 
SJ5I see also Field, Ev., 6th Ed„ 362 ; 
g plj* i n trod., 174, and notes to ss. 112-3, 
\ \ an J proceedings of the Legislative 
Council 12th March 1S>2, pp. 234, 235 of 
tli- supplement to the Gazette of India, 
?0th March 1872. 

( 3 ) Ch. VII of the Act deals with this 
subject (of presumptions) as follows:— 
First it lays down the general principles 
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as in the former, have been adopted by common consent from motives of^ 
policy and for the promotion of the general good ; yet not as in the former cUun 
forkuidmg aU further evidence but only dispensing with it till some proof is 
given on the other side to rebut the presumption raised. Thus, as men do 
not generally violate the Penal Code tie law presumes every man innocent; 
but some men do transgress it; and therefore evidence is received to repel this 
presumption. (1) 

Presumptions of fact or natural presumptions are inferences which the 
, jnind naturally and logically draws from given facts without the help of le<ml 
I direction. (2) They are always rebuttable. They can hardly be said with 

✓Effigayf °. f th<> '*"• 'vl.i.-l. treats'of presumpti ve 

evidfixice ; (.3) lhey are in truth but mere arguments of which the major 
premiss is not a rule of law; they belong equally to any and every subject- 
matter, and are to be judged by the common and received tests of the truth of 
propositions and the validity of arguments. (4) They depend^ upo?thSr 
natural efficacy m generating behef, as derived from those connections S 
are shown by experience irrespective of any legal relations. Thet differ from 

;,&s; 

natural p-v m ■•■U m are d erived wholly and directh V-" ’ l me raer —^ 

i the particular case by means of the common «, Se <7 J . < '* rcu ^ t ,ances of 
'aid %r control of any rules of law. “or 1*1= t the S 7*?? 
drawn from the discovers- of a broken knife in the nocl-ot u ‘ , £eroace of S ullfc 
other part of the blade being found sticking in the window of a housewhTch by 
means of such an instrument, had been burglariously entered These nr£ 
sumptions remain the same under whatever law the legal effect' of he facts 
when found, us to be decided. (5) So again it has been held that whe from a 
certain set of facts a Court infers a lost grant the process is nn« , 
ol bet ..d not of fcgj oonoMon-le) 


J 


which regulate the burden* of proof (ss. 
101—106). It then enumerates the cases 
in which the burden of proof is deter¬ 
mined in particular cases not by the re¬ 
lation of the parties to the cause but by 
presumptions (ss. 107—111). Such pre¬ 
sumptions affect the ordinary rule as to 
the burden of proof that he who affirms 
must prove, lie who affirms that a man 
• is dead must usually prove it, but if he 
shows that the man has not been heard 
of for seven years, he shifts the burden 
of proof upon his adversary, who must dis¬ 
place the presumption which has |rl 
Steph. Introd., 173, 174; see Norton, Ev., 
97 and proceedings of the Legislative 
Council cited ante. 

(1) Taylor, F.v., §§ 109, 110: Best, Kv., 
§ 314. Sec observations as to the treat¬ 
ment of rebuttable presumptions by this 
Act in Whitley Stokes, 835. 

(2) Phipson. Ev., 5th Ed. t 3: “ Such 

i inferences are formed not by virtue of any 

low but by th*- spontaneous operation of 
the reasoning faculty: all that the law 
< oes for them is to recognise the pro¬ 
priety of their being so drawn if the Judge 
t un!: ' Cunningham, Ev.. 84 ; Wills’ 

Cm. Ev., oth Ed., 29—30. 

<•*) Taylor, Ev., § 214 . 

(4) Sir James Fitzjanies Stephen 


f^^~ Pti ° ns of fact in English 
tiori' f e™ 0 C a f ses: —O) Bare presump* 
menu°* act .'^kich are nothing but argu- 
„ r ° the Court attaches what- 

sumnti' aUe u- P * eases • (2) certain pre- 
™° n8 W HCh thou * h liable to be re- 
nmr u arC rfc S ardcJ as being something 

lore than more maxims, though it is by 
a • lcans e «sy to say how much more. 

he found"** SUch a P rcsun ipt>on is to 
r . , 111 the rule that recent possession 

smnnf tn g ,° ocls UQ cxplained raises a pre- 
t v: P 1011 that the possessor is either the 
#ll .° r A a reiver, Steph. introd., 174. 
tins Act presumptions of fact par- 
a e ,P the character of class (1), v. post; 

se %f a > lo V Ev.. § m. 

W laylor, Kv, § 214; m Wills’ Circ. 
V-. passim ; see also other instances of 
is class of presumptions in s. 114, post; 
and Best Ev., g 315. English text- 
1 trs also deal with mixed presump- 
u.ns or presumptions of mixed law and 
tact : see Norton, Ev, 97 ; Best. Ev.. § 
324. 

<) A ashtnath Bhuttacharjcc v. Murari 
f h an dr a Pal, 31 C. L. J, 501 : where it 
\s stated that the gist of the principle 
upon v. Inch a lost grant is presumed, is 
that the state of affairs is otherwise un¬ 
explained. 
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options of faction the uniformity of deduction which experience p roves 
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0>e just ifiable; they differ in being invested by the law with the quality 61 
a rule, which directs that they must be drawn; they are not permissive, 'like 
natural presumptions, which may or may not be drawn. (1) 

The abovementioned section appears to__pQint at_ .these.-two classes .of_pre- scope of the 
sumptions, those of fact and those of law. The first clause points at presump- section, 
tions. oj fact, the second at rebuttable presumptions of law, and the third, _at 
conclusive presumpt ions of law.(2) As has been already mentioned, presump¬ 
tions of fact are really in the nature of mere argun ents or maxims. The sections 
which deal with such presumptions have been noted above (3) Of these sec¬ 
tions. s t ] 14 is perhaps the most important. u The terms of this section are such 
as t o red uce to their proper position of mere maxims which are to bo applied 
to facts bv the Courts in their discretion , a large number of presumptions, to 
which English law gives, to a greater or less extent an artificial value. ]\ine 
of the most important of them are given by way of illustration. (1) Of course 
others besides those specified, mav be, and are in fact frequently, drawn. (5) 

In respect of such presumptions Courts of Justice are enjoined to use common 
sense and experience in judging of the effect of particular facts and are subject 
to no technical rules whatever. This section renders it a judicial discretion 
( to decide in each case whether the fact which under section 114 may be presumed 
. 1mVi! proved by virtue, of that presumption. Circumstances k°^ ever ’ 

induce the Court to call for confirmatory evidence.(6) Sections /. -c o, v C <lQd 
, 105 of this Act create presumptions corresponding to those described bv English 
^text-writers as rebuttable presumptions of4aw, and there are others to be found 
111 Indian Statute Book.(7) The tlirid clause of this section embraces those 
i Motions described by these text- writers as conclusive presumptions of law. 

ho J-Aidenee Act appears to create two such presumptions by r ss. llL and 
1 \\ms and there are some others to be found in the Indian Statute Book.(9) 

I^gfish text-writers have, it has been said, in treating of the subject of 
presumptions, engrafted upon the Law of Evidence many subjects which m no 
belon S to it, and numerous so-called presumptions are merely portions 
of the substantive law under another form.(lO) “ All notice of certain general. 

{ogal principles, wMoh are sometimes called presumptions but which in reality* ^ 

Oe ong rather to the Substantive Law than to the Law of Evidence, was design- 1 2 3 * 
dly omitted ” (from this Act) “ not because the truth of those principles was 
< u ned, but because it was not considered that the Evicence Act was the 
properjplace for them. The most important of these is the presumption, as 
it is sometimes called, that every one knows the law the principle is far J 
more correctly stated in the maxim, that ignorance of the law does not excuse 
a breach of it, which is one of the fundamental principles of Criminal Law.” Of 


(1) Norton, Ev., 97. 

(2) Norton, Ev., 96; Field, Ev., 6th 
Ed., 63, 362, 363. 

(3) Ss 86, 87, 88, 90. in fact all the 
sections from ss. 79 to 90 inclusive are 
illustrations of, and founded upon, the 
iTiaxim Omnia esse rite acta. Norton, 
Ev ;’y 6 * 8 9 _° ; Powel . Ev., 9th Ed., 386. 

mi } ? le t ' T Tlllrod ’ *74, 175. Proceed- 
mgs of the Legislative Council, cited in 
App ; A A., see s. 114, post. 

(5) See notes to s. 114, post. 

I4 <6 p/o agllUnatl1 v ' Hoti ^ ai > 1 A - L. J., 

( P Field, Ev., 6th Ed., 363. 

(8) Rut see pp. 118, 119, ante. 

(9) Sec for example, Act XXI of 
18/9 » s * 5 (Foreign Jurisdiction and Extra¬ 


dition) r ’ Fode, s. 87 (Proclama¬ 

tion for person absconding) ; Act I of 
1S94. s. 6 (Land Acquisition) ; s. 8, Act 
1 (B C.) of 1895 (Rccoverv of Public 
Demands). Now see (B. C.) Act HI of 
1913 and (R- and 0 ) Act IV of 1914. 
see JSal Mokoond v. Jirjuahun, 9 C. t 271 
( 188J) : Act II (R. C.) of 18o9, s. 26 and 
Act V of 190,3 (Chota Nagpore Tenures); 
see s. 35. post; Act XXVII of 1871, s. 6 
(Criminal Tribes) ; Act XIV of 1874, s. 4, 
8 (Scheduled Districts, as amended by Act 
\X\T11 of 1920); Act IX of 1856, s. 3 
(Bills of Lading); sec W. Vico/ & Co. v. 
Castle, o Bom. H. C. R., 331 (1872); see 
notes to s. 35, post 

(101 Sir .1. Fit/jamcs Stephen; Pr< oed 
mgs of the Legislative Council, ante. 
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such a kind also is the presumption that every one must be held to intend the 
natural consequences of his own _ acts. (1) The like presumptions and others 
of a similar character belong to the province of Substantive Law, and have been 
dealt with by Statute(2), or have gradually come to be recognised as binding 
. rules through the course of judicial decision.(3) In this sense the subject of 
r presumptions is co-extensive with, the entire field of law, and each particular 
presumption must in each case be sought under the particular head of Law to 
'* which it refers.(4) \ » • 

This Chapter, as originally drafted, contains the. following section :— 
“ Courts shall form their opinions on matters of fact by drawing inferences: 
(a) from the evidence produced to the existence of the facts alleged; (6) from 
facts proved or disproved to facts not proved ; (c) from the absence of witnesses 
who, or . of evidence which, might have been produced(5); {d) from the adruis- 
tements, conduct and demeanour of the parties and witnesses, and 
\ generally from the circumstances of the cases.” “ The Select Committee docided 
' to omit this section ‘ as being suitable rather for a treatise than an Act.’ The 
object of its introduction was originally stated to be to point out and put 
distinctly upon record the fact that to infer and not merely to accept or register 

evidence fe m aU cases the duty of the Court.”(6) FurtheV, as L, .. Ly 

observed, a distmction must be drawn between the general act of inferring facts 
in issue from relevant facts, and those inferences which, for the reasons “above 
'given, are specifically known as presumptions(7) (v. ante). 


\ 


(1) Stepb.. Introd., 175; Powell, Ev., 82. 

(2) See for example Act V of 1869; 
Art. 114, Act VIII of 1911 (Indian Articles 
of War; Presumptive Evidence of Deser¬ 
tion) ; Act XXI of 1866, s. 21 (Native 
Converts 1 Marriages; Presumptive Evidence 
of Marriage); Act IV of 1872, ss. 10, 11 
(Punjab Laws ; Presumption as to ex¬ 
istence of right of pre-emption) arid su 
sequent repealing and amending Acts up , 
to Ac* IV and XVII of 1914; Act I of 
1877, 's: 12, repealed and amended} in 
parts bV various Acts up to Act VII ot 

.1912 ("Specific Relief; .Presumption 
that, breach of contract \tOv transfer 
immovable property cannot be a^aequately^ 
relieve^! by compensation in money)- 
For ati v instance, of the .conversion of 

A \ V 


\ 


presumptions of the substantive law into 
statutory rules, see s. 38, Act X of 1865 
(Succession Act, as amended by Act 
XVIII of 1919). In. England the rules>=3 
to substantial or Emulative gifts are, 
treated as rules of presumption; the 
anovementioned section deals with these* 
rules without any- reference to a presump- 

WMT ’* * ee r G ;. S * Hend erLn, The \a w of 
Wills in India, p. 192. A 

W See notes to s. 114, post. 

• ):{ ™ Cunni ngham, Ev., '301—303. 

r‘?J- . 114 i. aL &>.• 

a ed m Fleld > Ev - 6th ’ 63 * 

V) As to the ambiguity attending the 

use of the tenfL “ presumption,” see Best, 
Ev., p.' 306 ; ib. t § 299. \ 
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CHAPTER II 




Of the Relevancy of Facts. 

As with many other questions connected with the Law of Evidence, the 
the ory of relevancy h as been th e subject _ of_ya mng opin ions. R e l evancy nag 
b een said by the framer of the Act to mea n_the c onn e ction of events asc ause 
l and_e£fect,(l) But this theory as was admitted afterwards, was expressed^ 
too widely in certain parts, and not widely enough m others. (2) i or the 
former definition the following was substituted: The won , , 

means that any two facts to which it is applied are aqreb 1 ' ■ I to ' 

Vace ^ing to tfe~comm7m-nrm^7,f events^rmg 
jnect ion with oth er tacts. 

"existe nce or nomexktenl of th^S ^3) But this is ^ ^ 

/^rrrrr— , wLVhle essential to ad, n « iduice, requires 

' AY . • l.. inmM rpio.vancv. and for 


.„„ v __ But this'is “relevancy” in a 

logical sense. Legal releva ncy._ 

a higher standard of evidentiary, fpree 

r< ‘ l "°ns of particular convenience, demands a *-, , , n" 

fact to be proved and the fact offered to prove it. All evidence 


senLiai iu 

It includes logical relevancy, and for 
close connection between the 


, * lo °e proved and the fact offered to prove a. -yvvxi- , .. . , ' 

^g^St-that ig abwjjrtnk essential. The fact. ■ tlivant^S 

^S3SI5HSrure M*m ,; it ” ‘*S ftS? J . 


in issue, may still be rejected if in the opinion of the Judge and under the cir¬ 
cumstances of the case^iTbe considered essentially misleading or remote (4) 
ThaAendency,. however, of modern jurisprudence is udence 

logicallypreleyant. Logical relevancy mav not thus hejaau^lqjieJhe.sqle 

1 ^V£L_admissihihty^^o^ucyM.daff^ssibihty are not co-extensive and 
interchangeable terms. “ Public policy, considerations of fairness the parti- 

1 cu,ar necessity for reaching speedy decisions,--these and similar reasons 

cause constantly the necessary rejection of much evidence entirely relevant. 
Al , admissible evidence is relevant; but all relevant evidence is not admis- 
sihle.”(5) The question of relevancy strictly so called presents, as a rule, littfe 
difficulty. Any educated person, whether lav or legal, can say whether a cir¬ 
cumstance has probative, force, whinh i a rc l m scy. This is 

ar [ affair of logic and not of law. It is, otherwise, with the question of admis¬ 
sibility which must be determined according to rules ot law A fact may be 
relevant, but it may be excluded on grounds of policy as already noted. A 
communication to a legal adviser may be in the highest degree relevant, but 
other considerations exclude its reception as a privileged communication. 
Again a fact may be relevant but the proof of it may be such as is not allowed 


ttBtSy.'fSjiuS™'" "””“ y “ 

A’StSfjii. 

Dig -’ Art - 1: " 1 have sub- 
b “ tcd the present definition for it. not 

wronJV t u m ' (thC f0rmcr definition) 
^ron s but because I think it gives rather 

pnncipie on which the rule depends 

158 * convenient Practical rule.” ib., p 


(4) Best. Ev„ p. 251. 

(5) lb., 252 ; thus a communication to 

a legal adviser, or a criminal confession 
improperly obtained, may, undoubtedly, 
be relevant in a high degree. They are 
none the less inadmissible ; ib. See also 
Taylor. Ev., §§ 298—316 ; Powell, Ev., 
527, 528; Steph. Jntrod., Stcph. Dig., 

Arts 1 and 2, and Appendix. Note 1 ; 
The Theory of Relevancy by G. C. Whit¬ 
worth, Bombay, 1881. 
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RELEVANCY. 


as in the case of the “ hearsay ” rnle.(l) In this Chapter the word “ relevant 
seems to mean the having some probative force. In the title to this Part it 
appears to denote admissibility.(2) However, the considerations mentioned 
go merely to the theory of relevancy and to the construction of, or definitions 
given in, the Act as based on that theory. For practical purposes one fact is 
relevant to another and admissible(3) when the one is connected with the other 
in any of the ways referred to in the provisions of this Act relating to the rele¬ 
vancy of facts. (4) Relevan cy, in the sense in which it is used by the framer of 
the Aet n is fully defined in ss. 6-ll,~both inclusiv e : “ These Mentions enumerate 
specifically the different instances of the connection between cause and effect 
which occur most frequently in judicial proceedings. They^ are designedly 
worded ve ry widely»..&nd in such a wn»y fis to overlap-eimh^ n +hf|r Thus UT motive 
for a fact in issue (s. S), is part of its cause (s. 7) ; subsequent conduct influenced 
by it i(s. 8) is part of its effect (s. 7). Facts relevant under s. 11 would, in most 
cases, be relevant under other sections. (5) Not only may the acts and words 
of a party himself, if relevant, be given in evidence, but when the party is, by 
the substantive law, rendered liable, Civilly or Criminally, for the acts, contracts, 
or representations of third persons , and such facts are material, they may 
generally be given in evidence for or against him as if they were’ his t>wn.(6) 
The chief instances of such relationships (which must in the first instance be 
proved aliunde to the satisfaction of the Courts) are agency(7), partnership^) 


(1) As to the meaning of the expres¬ 
sion “ hearsay is no evidence,” see Steph. 
Dig., p. 180, Arts. 14 and 62, and notes to 
s. 60, post. 

'<2) Whitley Stokes, 849. 

(3) Lola Lakmi v. Sayed Haider, 3 C. 
W. N., cclxviii (1899) ; [''Relevant” in 
this Act means admissible.] 

(4) S. 3, ante, v. ss. 5—55, post. 

(5) Steph. Introd., 72; see criticism of 

these sections in Whitley Stokes, p. 
819 ; “ two of these sections are so drawn 
(ss.• 7, 11), as to permit evidence of 

matter wholly ’irrelevant tb., and* see 
notes to s. 11, post : but see also Steph. 
Introd., 160 ; and Best, Ev., 522. In the 
sections mentioned in the text the subject 
of circumstantial evidence is distributed 
into \ts elements. First Report of the 
Select Committee, 31st March. 1871. 

(6) See Phipson, Ev., 5th Ed., 74. 

(7) In Civil cases the acts and repre¬ 

sentations of the agent will bind the 
principal if made within the scope of the 
authority conferred upon him, or subse¬ 
quently ratified by the principal (Act IX 
of 1872, ss. 182—189, 196, 226); as to 
implied authority, sec In rc Cunningham, 
36 Ch. D., 532; Waltcan v. Fenwick 

(1893), 1 Q. B., 346; and generally as to 
agency, Contract Act, ss. 182-—238 ; as to 
responsibility in a tort and the doctrine of 
respondent superior, sec remarks of Jessel. 
M. Ii. in Smith v. Keal, 9 Q. B. D., 340, 
351. and judgment of Willcs. J., in Ranvick 
v. English Joint Stock Bank, I.. R., 2 Ex. 
259, 265, 266 ; Thome v. Heard (1894), 1 
( h.. 3)0 ; Malcolm Britnker & Co. v* Waier- 
housej? Sons (1908) ; Times L. R., v. 24. 
p. 855 ; a party is not in general criminal¬ 
ly responsible for the acts of his agents 


,and servants unless such acts have been 
directed or absented to by him : Cooper 
v. Slade . 6 H. L. C., 746, 793, 794, per 
Lord Wenslevdale, Lord , Melville’s case, 
29 How. St. Tr., 764; The Queen's 
case, 2 B. & B., 306, 367 ; Cheshire v. 
Bailey (1905) ; 1 K. B., 237. See, gener¬ 
ally, Taylor, Ev.. 115, 602—605, 905—906; 
Best, Ev., § 532 ; Phipson, Ev., 5th Ed., 

74 ; Powell, Ev., 9th Ed., 421 ; Evans, 

Principal and Agent, 123—20.0, and 
passim, 2nd Ed. ; Beven on Negligence, 

312 ; Roscoe, Cr. Ev., 12th Ed., 
46 ; Roscoe. N. P. Ev., 69—71 ; T. A. 

earson, “ The Law of Agency in 

British India,” 1890. Bowstead, Dig. of 
Agency, Arts, 79—82, H03, 104. Norton, 
Lv., 144 ; as to admissions by >agents, 
see ss. 17, 18, post : and as’ to notice 
given to agents, s. 14, post. The Madras 
High Court has held in several cases ffiht 
rm acknowledgment or payment by one 
partner does not “bind others in absence, 
°f proof that it was authorized N^y them. 
See V aU'subramania Pillai y. Ranianathan 
Chctticr, 32 M., 421 (.1909) ; +$haik 

Mohideen v. Official Assignee, 35 M., f 142 
(1912) ; K. R. V. v Firm v. Scetharama^r 
wami, 37 M., 146 (1914). But see Sheri- . 
tnuganatha Chctticr v. $rinivasa'Ayyar f 4U 
M., 722 M917) ; following! Karmcli Abdul¬ 
la v. Karimji Jiraji, P. C. 39 B., 261 
0915). 

(8) The liability of co-patrtners for the 
ict of their partner is established on the, 
ground of agency, each partner being the 
agent for the others for all purposes 
within the scope of tin- joint business ; 
Re ( unningham, supra ; Lindlev on Part¬ 
nership 5th Ed., 80—90, 124—263; Pallock 
on Partnership ; Taylor, Ev., §§ 743—752^ 
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ility of Companies for the acts and representations of their directors 
er agents(l) and conspiracy in tort or crime.(2) 

The following sections have been considered by the author and others to 
be th e most imp orta nt, as all will admit ; they are the m ost nnginal.part of .the 

I Act^as they affirm positively what fac ts mav-be prov erb w h ere a s the En glish 
law assumes this to be kno wn, and merely declares negatively that certain 
facts shall not be proved. In the opinion of many others the English law pro¬ 
ceeds upon sounder and more practical grounds. While importance is claimed 
for these sections in that they are said to the whole body of-lavr to vvlnoh 

I they belong easily^ intelligible, yet such importance cannot, owing to .the...pro- 
visions o f ss^ 165 and 167, cause'ah undue, weiglit to be attached to then: strict 
. ^ i'i)licat ions when a failure to so strictly apply t hem has not beeh the cause ot 
to i proper decision of the case. TPoxthe mapro] admission or rejection ot 
evidence in Indian Courts lias no effect at all unless the Court thinks that the 
evidence improperly dealt with either turned or ought to have turned Hie scale. (<5) 
A Judge, moreover, if he doubts as to the relevancy of a fact suggested, can, 
if he thinks it will lead to anything relevant, ask about it himselt.(4) 


<SL 


5. Evidence may be given in any suit or proceeding of the Evidence 
existence or non-existence of every fact in issue, am o sue \ 
other facts as are hereinafter declared to be relevant, and of no ^in is- 
others. 


sue and re¬ 
levant facts. 


. Explanation. —This section shall not enable any P c ' sou to 
give evidence of a fact which lie is disentitled to prove by any 
provision of the law for the time being in force relating to Civil 

Procedure. 


Illustration*. 

(«> A is tried lor the murder of B by besting him with a club with the intention of 
causing his death. 

At A's trial tlie following facts are in issue : — 
a’s beating B with the club; 

-'1 s causing B's death by such beating; 

A's intention to cause B's death. 

(6) A suitor does not bring with him, and have in readiness for production at the 
nrst hearing of the c:mo, a bond on which lie relit -. section doe» „..t on-, hi., him t0 

produce the bond or prove its contents at a subsequent stage of the proceedings, other¬ 
wise than in accordance with the conditions prescribed by the Code of Civil Procedure. 


. ..JPrinciples.—The reception in evidence of facts other than those men¬ 
tioned m the section tends to distract the attention of the tribunal and to waste 
its time. Fmslra prohatur quod probatum non releval. The laws of evidence 


Roscoe, N P. Ev„ 71 ; Act IX of U 
(Contract Act), ss. 239—266 ; as to 
missions by partners, see ss. 17, 18, ft 
( ) As to the general principles 
agency as applied to Companies in 

on Ur Ch° f ' ° r 3 I*" formati °n. Lind 
® n Lempany I. aw , 5th Ed., 143—18 
Companies can only be bound by the a 
<o their real 0 r ostensible agents; 

Art Vn^ for torts - 'K 208 : see s 
\}} °f 1913 (as amended by Acts 
and XI ,,f 1914 and Act XLII of 19:i 


infirm Companies : Commentaries on the 
smne by I- P. Russell (1888) : a 
Company is not liable lor acts done ultra 
z ire*. Russell. 12; Brice on ultra vires; 
as io admissions by the officers of a Com¬ 
pany. ** ss. 17, 18, post. 

(2) See s. 10, post, and notes thereto. 

t3j Steph. Introd., 72, 73 ; aliter in 
England. 

(4) lb., 72, 73, 1 62 ; s. 165, post. Rest, 
Ev.. 86 ; as to indicative '* evidence, ib.. 
§ 93. 
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ADMISSIBILITY. 


ar£ framed with a view to a trial at Ndsi Prfus , and a proceeding at Nisi 
^ ought to be restrained within practical limits;(1) 



k. 3 (“Evidence.”) ss. 136, 162 (Judge to decide as to admissibility.) 

* s. 3 (“Fact in issue”) 

s. 3 (“Fact.”) ss. 145, 146, 148, 153, 155, 158 (Relevancy of 

s. 3 (“Relevant.”) ' questions to witness.) 

ss. 5,55 (“ Of the Relevancy of facts”) s. 165 (Judge's power to put questions.) 

s. 60 (Oral Evidence must be direct.) 

ss. 64, 165, Prov. 2. (Proof of docu- b. 167 (Improper admission or 'rejection 
mentby primary evidence.) of evidence.) 

WoodrotTe and Amir Ali’s Civil Procedure t?ode, (2nd Ed.) O. XIII, pp. S05-812 ; Cri¬ 
minal Procedure Code, s. 298 ; Civil Procedure Code, O. XVIII, pp. S42-849 ; Criminal Pro¬ 
cedure'Code, s. 359 ; Steph. Introd., 12 ; Chs. II, III; Steph. Dig., Art. 2 ; Best, Ev., § 251, 
p. 251 ; Taylor, Ev.,. § 316 ; Wigmore, Ev., §§ 9-21. 

COMMENTARY. 


“ And of no 
others.” 


Admissi¬ 

bility. 


This section therefore excludes everything which is not covered by the pur¬ 
view of some other section which follows in the Statute.(2) All evidence ten¬ 
dered must therefore be shown to be admissible, under this or some one or other 
of the following sections 3) or the provisions of some other Statute saved by(4), 
or enacted subsequent to this Act These words in conjunction with the lan¬ 
guage of other portions of the Act further tend to show that the Court should 
of itself, and irrespective of the parties, tate objection to evidence tendered 
before it which is not admissible under the provisions of this Act (51 This 
section must be read as subject to the restrictions of Part II as to proof and Parti 
III as to the production of evidence Thus the terms of a contract between] 
the parties might be relevant, but oral evidence of it will be excluded if thos J 
terms have been reduced to writing.(bj though a document may not be le^al 
evidence of a fact within the provisions of this Act it may yet be a document 
which the parties by their contract have made proof of that fact.(7) 

All questions as to the admissibility of evidence are for the Judge.(8) 
Where a Judge is m doubt as to the admissibility of a particular piece 
of evidence, he should declafe in favour of admissibility rather than of 


V 


(1) Best, Ev., 251; R. v. Parbhudas, H 

Bom. II. C. R., 90, 91 (1874), ante ; Tay¬ 
lor, Ev., § 316 ; Managers of the Metro¬ 
politan Asylum District v. Hill , 47 1 • 

(H. L.), 29, 34, per Lord O'Hagan ; dee 
also judgment of Lord Watsdn as to the 
distinction between evidence , having a 
direct relation to the principal question 
in dispute and evidence relating to col¬ 
lateral facts which will, if established, 
tend to elucidate that question ; and ante, 
Introduction. “ Facts, which are not 
themselves in ii.sue, may affect the pro¬ 
bability of the existence of facts in issue, 
and these may be called collateral facts.” 
First Report of the Select Committee , 
31st March, 1871. 

(2) The Collector of Gorakhpur v. 
Palakdhuri, 12 A. (1899), at p. 43 ; Bmp. 
v. Panchu Das, 47 C., 671 (F. B.) ; per 
Mookerjee, J M 3 . c., 24 C. W. N., 501 ; 
“ bur the principle of exclusion should not 
be so applied as to exclude matter which 


may lie essential for the ascertainment of 
truth.” R. v. Abdullah , 7 A., 40 (1885) ; 
and sec observations on the modern rule 
as to admissibility in Blake v. Albion Life 
stssiirance Society, L. R., 4 C. P. D., 109. 
uit the question in India is whether the 
'. ct permits the particular evidence. If 
it is essential in any case for the ascertain¬ 
ment of the truth probably it does. But 
the question again is, does the Act allow 
the evidence sought to be produced. 

(3) Lckhraj Knar v. Mohpal Singh, 7 
• •’ / Abinash Chandra v. Paresh 

■\ath. 9 C. W. N., 402, 406 (1904). 

(4; S. 2, atUe. 

(5 > Fi ^d, Ev., 6th Ed., 482 ; Whitley 
otokes, 854. See following paragraphs. 

(0) S. 91, post ; and cf. ss. 92, 115—117, 
121-^127. 

(7) Oriental Government Security Life 
■ Issu ance Company, Ld. v. Sarat Chandra, 
20 B., 103 (1895). 

(8) S. 136, post. 
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ssibility.(l) “ Under tlie Evidence Act admissibility is the rule, andi ' 
t he exception, ~a nd circumstances which under otlier systems might I Y 

PYpIlirlo qto nn/Tar flio A nf f a lvi f i l/on infrk Dlllv 1T1 ^ 


operate to exclude are : under the Act, to be taken into consideration only in 
judging of the value to be allowed to evidence when admitted.’’(2) " The object 
of a trial in every case is to ascertain the truth in respect of the charge made. 
For this purpose it is necessary that the Court should be in a position to estimate, 
at its true worth, the evidence given by each witness, and nothing that is calcu¬ 
lated to assist it in doing so ought to be excluded, unless, for reasons of public 
policy, the law expressly requires its exclusion/’(3) * 4 The Judges’ apprehen¬ 

sion of possible danger in admitting certain evidence cannot create a rule for 
excluding it.”(4) 41 Whether the Court does or does not consider evidence 
given on .another occasion and between other parties appropriate and valuable, 
for the decision of the case which is before it, is not of itself a reason for the 
admission or rejection of such evidence. The Court is bound to try the matter 
between the parties who are before it upon such evidence as those parties in 
their discretion produce for the purpose, and at the time when the evidence is 
tendered to decide whether or not it is legally admissible.”(5) The value of 
evidence cannot affect its admissibility.^) Questions as to the admissibihty 
of evidence should be decided as they arise and should not be reserved uncil 
judgment in the ease is given.(7) Where the question was as to the admissi¬ 
bility of certain docuihents, it was remarked :—“ What, if all such documents 
are excluded, shall we have left but oral evidence ? That this is not a desirable 
result probably no one will deny ; and in all discussions on the law of evidence 
it seems to me very desirable to consider how that resu t can be avoided. (8) 
No argument in favour of the exclusion of evidence can be founded on the in¬ 
ability of Judicial Officers to perform the task of attributing to it its proper 
influence in the decision: to exclude evidence because m some cases Judges 
might found upon it a wrong conclusion would be utterly inconsistent with the 


(1) 1 he Collector of Gorakhpur v. Palak- 
\ tan, supra, at p. 26 : and Mortar ty v., 
J,®" 1 ™ 6 ' * D. Ry. Co., L. R., S Q. B., 
* A °7 3, ^' cr . ^ us h-> J. : "I also think on 
r™„- C \, considera,io ' 1 die evidence was 
’ ! va ’ e - I had formed no definite 
Pinion on the subject at the trial. It was 
P° nt and I adopted what I cou- 
' , e t0 be the usual and the safer course, 
; n 7 e , c '’ 1,lence is pressed by one partv, 

ine H, bjeCtC J d 10 b - v the “‘her, of receiv- 
evidence at the peril of the party 
U li; , n ® But see also R. v . Par- 

issueV’- thC tendency t0 8 tray from the 
. , ls , so strong in this country, that 

vision"^ 1 ?™^ ‘J* ’* beyond ‘he clear pro¬ 
mt™'’ ° f ,‘ hC l3W is certain to lead to 
tuture embarrassment,” per West 1 11 

bom. II. C. R 90 9S nsyat J ’I . 
Criminoi « **. u ’ (1874) : and in 

ed Twlif dm . 89 ' has been ohserv 
denee o th n - CCSS, ' y of eonfining the evi- 
L . 1SSU€ is stronger if Dossihle 

han Civil eases, for when a prW is 

°Z n V: tots proved 

ance tli it , 1S °* import- 

i n Cr^il SCCUr ! ty for truth * especially 
our 111111031 cases, should be weakened. On 
rules of evidence, said Lord Abingcr, 


the property, the liberty and the lives of 

men depend,” per Jardine, J., in R. v. Ram - 
chundra Govind, 19 B., 755 (1895). For 
subordinate Courts whose judgment is sub¬ 
ject to appeal the safest course in cases of 
doubtful relevancy of evidence is to con¬ 
template the possibility of the evidence being 
admissible and to deal with the case on 
such a supposition — Madhavrao v. Dconak 
21 B., 698 (1896). 

(2) R- v. Monapuna , 16 B., 661, 668 
(1892). 

(3) R • v. Lttamchand, 11 Bom. H. C. R., 
121 (1874). 

(4) Per Lord Deman in Wright v 
Beckett , 1 Moo. & R., 414. 

(5) G orach and rear v. Ram Norain, 

,9 W. R-, 587 < 1868 >* 

(6) R. v. Roden, 12 Cox, 630. 

(7) Jadu Red v * Phubataran Nundy, 17 
C 1 (1887); Ram jib an Scrowgy v. Oghur 
Nath 2 C. W. N.. 188 (1898); Rama 
Karaiuingh v. Mongol Singh, 1 A. L. J. 
Diary, 22+ (1904). See Wigmore, Ev., 
§ 19. 

(8) Gopccnath Singh v. Anundmoycc, 8 
\V. R., at P- 1^9 (1867), per Markby, J.; 
for the procedure with regard to the ad¬ 
mission of documentary evidence, see 
Mattson v. Golam Kebria, 15 W. R., 490 
(1871); Issur Chnnder v. Russeck Lall, 

. W. R-, 576 (1868). 
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assumption, on which all rules of law are founded, that the constituted tribunal 
are fairly competent to carry them out.(l) “ To admit documents, not strictly 
evidence at all, to prop up oral evidence too weak to be relied upon, is not a 
course which their Lordships would be inclined to approve; and none of the 
chittahs which have been laid aside by the High Court are shown to have been 
admissible in evidence according to the laws of evidence regulating the decisions 
of those Courts. It would expose purchasers to much danger if their pos¬ 
session could be disturbed by inferences from, or statements in, documents 
not legally admissible in proof against*them.” (2) Where a Judge is influenced 
in his estimate of parol testimony by the result of his consideration of documents 
whiclf he ought not to have dealt with as evidence, there is no proper trial 
of the case. (3) Where certain decisions of the Privy Council were referred 
to, in which it was said that with regard to the admissibility of evidence in 
the native Courts in India no strict rule can be prescribed, it was remarked as 
follows :— 1 2 3 4 But these cases, it must be borne in mind, occurred many years 
ago, at the time when the practice in the Mofussil in this respect was verv lax 
and before the Evidence Act was passed ; and the observations of the Privy 
Couneil(4) -were made, as I humbly conceive, not as approving of this laxity 
of practice, but rather as excusing it, upon the ground that the Mb t fussil Courts 
were not at the time so sufficiently acquainted with our English rules of evi¬ 
dence as to be able to observe them with anything like accuracy, f conceive 
that one great object of the Evidence Act was to prevent this laxity, and to 
introduce a more correct and uniform rule of practice than had previously 
prevailed.”(5) 4 ‘ In deciding the question whether certain evidence bev*klmi 3 - 

sible or not, it is necessary to look at the object for which it is prodded, add the 
point it is intended to establish : for it may be admissible for one ]Jvrpo 3 e 'and 
not another.”(6) 44 In Civil an< >re is no differ 

rules as to the admissibility of evidence, though there ipay. be a dufexeuee in 
their application; and it may be that a piece of evidence admissible .either 
class of cases may not be sufficient in a Criminal case, that iSj'-without’Xurther 
evidence.”(7) In cases tried by jury it is the duty of thb Judg^.fc© decide all 
questions of admissibility; and in his discretion to prevent the production of 
inadmissible evidence, whether it is or is not objected to by the parties.(8) 
It is the duty of the Appellate Court to see that this judicial uiscretiori is exer¬ 
cised in a proper manner.(9) ihe moment a witness commences giving 
evidence which is inadmissible, lie should be stopped by the Court. It is not 
safe to rely on a subsequent exhortation to the jury to reject the hearsay 


(1) Ib.: (and as to standard of value 
as applied to evidence, ib. at p. 169). 

(2) lickowric Singh v. Hecralal Seal, 11 
W. R. (P. C.), 2 (1868); s. c., 12 Moo. 
I. A., 136 ("Each relaxation is apt to be¬ 
come a precedent for another/’ ib. at p. 4) ; 
see notes to s. 36, post. 

(3) Boidonath Parooye v. Russick Loll, 
9 W. R., 274 (1868 

(4) Unidc Rajaha v. Perntnaseuny 
Venkatadry, 7 M. I. A., 128 at p. 137 
(1858); s. c., 4 W. R. (P. C.), 121; 
Nl i rag uiity Lutch mccdavamah v. Vc ngama 
Raidoo, 9 M. I. A., 66 at p. 90 (1891) ; 
v . c., 1 W. R. (P. C.), 30; Boodhnarain 
Sin oh v. Omrao Singh, 13 M. I. A., 529 
0870); a. c.. IS W.‘ R. (P. C.), 1 

(3) Guiju Loll v . Fattch Loll, 0 C. at 
p. 191 (IK: 0), per Garth, C. J., and as to 
Uu* reception of loose evidence, v. ib, ; 
Mareehur Majoomdar v. Churn Majhcc, 


22 IV- R- 355, 356, 357 (1874). 

(6) Taylor v. Willans, 2 B. & Ad., 845, 
855, per Lord Tenterden, C. J. 

ti. v. Mallory , 15 Cox, 456, 460, per 
Grove, J ,, v. ante, notes to s. 3, and case9 
there cited ; and see also R. v. Fraud'', 
12 Cox, C. C., 612, 616 ; Lord Melville's 
Trial, 29 How. St. Tr., 746, 764 [a fact 
must be established by the same evidence 
whether it is to be followed by a Criminal 
or Civil consequence; but it is a totally 
Bt question in the consideration of 
Criminal as distinguished from Civil 
justice, how the accused may be affected 
by the fact when so established) ; P# r 
Lord Erskine, L. C., Best, Ev„ § 94. 

(8; Cr. Pr. Code, s. 298. See Best., 
Ev.i § 97, cited, post. 

(9) R, v. Amrita Govinda, 10 Bom. 
IT. C. R., 498 (1873). 
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and to decide on the legal evidence alone.”(l) The duty oi a Judge in 
^=^vir€ases is nowhere laid down so distinctly as this ; and it has been said tha 
there may be some doubt as to whether, and, if at all, to what extent, a 
ought to interfere where no objection is raised by the parties. I3u 1 e 
Courts themselves be passive in this respect the utility of the Code ot Ii»vi ence 
may be seriouslv impaired. Further, having regard to the imperative anguage 
of 5th, 60th, 64th, 136th, and 165th sections(2) and of other portions olt the 
Act, it would appear that it was the intention of the Legislature ■ l ?\ 

Court should, irrespective of objections made by parties, compe 0 
of the provisions of the law.(3) Procedure as to admission anc rej 
documents is dealt with in the undermentioned Order of t e 0 J ' i , 
Judge is to decide as to the admissibility of evidence, and ma} ^ i 

maimer any evidence which is tendered is relevant. He is Question 

lateral issue when the reception of evidence depends on a 
of fact. (5) The rules of evidence cannot be departed 

be a strong moral conviction of guilt. (6) The moral weight of evidence is not 
the test. (7) 

The proper time to make an objection is in the Court ^ in^he 

For, if it is made at the time when the evidence is cn , * 7 • c ^ 0 d if a valid 

power of the party tendering the evidence to obviate J 


<SL 


Objections 
by parties. 


(1) R. v. Pittambur Sirdar , 7 W. R., 
Or., 25 (1867). Where hearsay is not 
admissible as evidence it should not be 
taken down : Pitumber Doss v. Ruttun 
Pullub, W. R., 1864. 213; an d priori 
consent to abide by the testimony of a 
certain witness cannot bind the consent¬ 
ing party to hearsay testimony, but only 
0 such evidence as is legally admissible; 
^'tckccmonce v. Shunkuree , 2 W. R.. 

v. Sheik Magon, 5 W. R., 
Vflj v - Raingopal , 10 W. R., Cr, 75 
^»68) ; R . v. Rally Chum , 7 W. R., Cr., 
[hearsay evidence prohibited!. Re 
Kedar Rath, 18 W. R., Cr.. 16 (1872) ; 

, ‘ 1'; thunder Koomor, 24 W. R.. Cr., 77 
Uo/ 5). 

'■/"i * s ' “ an d of no others;" s. 60, 
.. ;! al e ' idence must be direct ; ” s. 64, 
ocuments must be proved by primarv 
evidoicc except, etc.; ” s . 165, “ nor shall 
- ,t P “ se WI,h P rl,nar y evidence, etc.;” 

a,J \ Sh , al> admit cv *dence if relevant 
atu * no/ otherwise/* 

484 (3) * 4 4S C,d ' I Ev V 6th Ed - ** PP- 482, 
th l questio ' 1 is discussed; 
and see W hitley Stokes, 854. On the 

to ,’ and ,t ,. has been sa 'd that, subject 
to certain well recognised exceptions the 

r , pr ‘: cp,e ' consL::-tZt 

IZ \ applies to evidence in Civil 
, se . s ' ** maxim which is in one sense of 
c-ouhtful application under this Act as to 
tnm.nal cases. Much inadmissible eW- 

usc' S 6 7 ,hr"’ Stantly reCe!ved in practice, 

i not C; ' UnseI either deems 

! ( not worth while to object, or thinks 

hj, d 7“ p l °” w '” be beneficial to 

4 ? ' ^ tv - § 57: In Shcetul 
2U n a I a , JuH f nc ><iy Mullich, 12 W. R„ 
^ (1869). the Court said: 


1 It is 


somewhat difficult to ascertain exactly 
how matters stood before the Judge : but 
it rather appears that the objection now 
taken as to there being no evidence to 
bring the case within cl. 1, c. 17, Act X 
of 1859 was not taken before the Judge. 

There is no doubt that even if the evi¬ 
dence on the record were in itself in¬ 
sufficient, the Judge might properly have 
decided the case upon the evidence such 
as waS if the defendant had waived his 
objection to its insufficiency and con¬ 
sented to its being taken as sufficient.” 
In this case it seems the party dispensed 

with proof, and the case was not one in 
which evidence was wrongly admitted. As 
to objections by parties, and admissibility 
of evidence on appeal, see next paragraph. 

( 4 ) Woodroffe and Amir Ali’s Civ. Pr. 
Code (2nd Ed.), O. XVIII, pp. 842 — 849. 

(5) S. *36, P° s *> an d see s. 162, post; 
Cleave v. Jones, 7. Ex., 421 ; Phillips v. 
Cole. 10 A. & E, 106. 

(6) Banndra Kumar Ghosc v. R. (1909), 
37 C., 91. 

(7) R. v. Baijoo Chowdhrcc, 25 W. R., 
Cr 43 (1876) ; when it was objected that 
the moral weight of certain evidence hot 
, Hv admissible was alrpo6t irresistible. 
Lord Campbell, C. J., said : “The moral 
weight of evidence is not the test : Many 
facts arc excluded by law. which might be 
important on account of the inconvenience 
of admitting them : “ R. v. Oddy , 5 Cox, 
C. C., 210. 213 ; “convictions must be 
based on substantial and sufficient evidence 
not merely moral convictions;” R. v . 
So rob Roy. 5 VV. R.. Cr.. 28 (1866) ; as to 
judicial disbelief, see dictum in Re Nobo 
door go, 7 C. L. R*. 30! (I880L 
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/one.(l) It has been held that where a valid objection is taken to the ad 
sibility qf evidence, it is discretionary with the Judge whether he will allow 
the objection to be withdrawn.(2) Some latitude should be allowed to a mem¬ 
ber of the Bar, insisting in the conduct of his case upon his question being 
taken down or his objections noted where the Court thinks the question inad¬ 
missible or the objection untenable. There ought to be a spirit of give and 
take between the Bench and Bar in such matters, and every little persistence 
on the part of a pleader should not be turned into the occasion of a Criminal 
trial unless the pleader’s conduct is so clearly vexatious as to lead to the infer¬ 
ence that his intention is to insult or to interrupt the Court. (3) 

An objection may be waived, but waiver cannot operate to confer on evi¬ 
dence the character of relevancy (v. post). If the objection is primd facie sus¬ 
tainable, then ^ the opponent must show the Court that the evidence satisfies 
the law. (4) If, however the evidence appears to the Court to be primd facie 
admissible it is for the objector to make out the grounds of his objection. The 
objection should l?e specific. It should declare that the evidence violates a 
named principle or rule of evidence. The cardinal principle is that a general 
objection, if overruled, cannot avail The only modification of this broad rule 
being that if on the face of the evidence in its relation to the rest of the case 
there appears no purpose whatever for which it could have been admissible, 
then a general objection, though overruled, will be deemed to have been suffi¬ 
cient. The opposing counsel can make no reply to a general objection except 
to ^row the whole Responsibility upon the Judge at once or else begin sys¬ 
tematically and argue that under any possible objection the testimony should 
come in. Many trials under such a system would practically never end.(5) 

When dealing in appeal with the admissibility of evidence admitted by 
the Lower-Court, a distinction has been drawn between the cases (a) in which 
evidence wholly irrelevant has been erroneously admitted by the Lower Court ; 
and ( h) those cases in which & relevant fact has been erroneously allowed to be 
proved in a* manner different from that which the law requires(6); e.g where 
secondary evidence of the contents of a document has been admitted without 
the absence of the original having been accounted for. (7) In the first caso it 
is obvious that the decree can be supported upon relevant evidence only (cf. 
- 165, Prov. 2, post). An erroneous omission to object to the admission of 

irrelevant testimony does not make it available as a ground of judgment.(8) 


(1) Kisscn Kaminee v. Rant Chander , 12 
W. R„ 1&'(4.869) ; She etui Pershad v. 
Jnnmejoy Mullick, 12 W. R., 244 (1869); 
Wigmore, Ev\) § 18. 

(2) Barbat v. Allen, 7 Exch., 609. 

<3) Per Cur. in In re Dattairaya, 6 Bom. 
li. R., 541. (1904). 

(4) See Wigmore, Ev., § 18. 

(5) See Wigmore, Ev., § 18, and see 
per Lord Brougham in Bain v. White¬ 
haven F. P. Co.y H. L. C.. 1, 10. 

' (6) Held, Ev., fftli Ed., 482; Ambar AH 
v r.utfe All, 45 C/, 159; and note to s. 
1 £7. post. 

(7) Ab to parol evidence of written con¬ 
tract admitted without objection, see 
Article in 14 Mad. L. J., 189. 

(8) Miller v. Madho Das. 19 A., 76; 

s _ R >‘ 23 I. A., 106 (1896) ; Sri 

Rajah Prakasaravanin Guru v. Venkata 
Rau, 38 M.,* % 160 (1915) ; and sec Sree~ 

^°^ \ Goluck Chunder Sein, 15 
W. R 348 (1871) ; Ramayya v. Devappa, 


30 B. 109 (1906). In Pudniavate v. 
Doolar Singh, 4 M. I. A., at pp. 285, 
286 (1847) ; s . c ., 7 W. R., P. C., 41, the 
rivy Council observed that the evidence 
was. however, received below, and 
therefore we do not apprehend that we 
can treat it as not being evidence in the 
cause. I hese observations appear, how- 
e\er, to have referred to the weight and 
not to the admissibility of the evidence. 
^ also Ningaua v. Bharmappa, 23 B., 
0 (1897). It has been said that a party 

who has filed an exhibit cannot plead its 
inadmissibility if the other party seeks 
to use the document against him. 
Raman v. Secretary of State, Mad. L. J. 
Dig., 65. But apart from any question 
of estoppel, as where the objection is to 
the proof, or where the reception of the 
< • ideuce has afiecled the position of the 
r-uicr oarty, the question of admissibility 
mart be determined by the provisions of 
the Act. 
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idence be given which the law excludes as that a person who is liable 
of hand signed it as surety only.(l) Where a piece of evidence not 
proved in the proper manner has been admitted without objection it is not 
•open to the opposite party to challenge it at a later stage of the litigation. 
But where evidence has been received without objection in direct contravention 
•of an imperative provision of the law the principle on which unobjected evidence 
is admitted, be it acquiescence, evasion, or estoppel (none of which is available 
against a positive legislative enactment) does, not apply.(2) The Act (s. 165) 
•also enacts that the judgment must be based upon facts duly proved , that is, 
proved in accordance with the provisions relating to proof contained in the 
Act. Where no proof has been offered, as where a document has been admitted 
in the Lower Court without being proved, the Court of Appeal may reject the 
•document notwithstanding want of objection by the other party. (3) Uuere 
proof has been given of a document but the proof is primd facie improper, ah 
•apparent exception exists in Civil suits based on principles akin to estoppel; 
•as where no objection is taken to secondary evidence of documents being given. (T) 
In this case want of objection may mislead the party tendering the evidence 
-and prevent him from producing primary evidence, or from showing la tie 
secondary evidence offered is admissible.(5) So it has been held that it no 
■objection is taken in the Court of first instance to the reception *pf a document 
in evidence ( e.g ., as being the copy of a copy) it is not within the province ot 
the Appellate Court to raise or recognise it in appeal.(6) Where a so e our 
of first instance admitted in evidence the depositions of certain wi nesses in a 
previous litigation and no objection was taken, but in appeal it was objected x 
that the witnesses who were alive ought to have been called and examined, and 
the Court excluded the evidence, it was held in second appeal that as in conse¬ 
quence of the want of objection the partv tendering the evidence had canoe ed 
his application to have his witnesses summoned, the lower Appe a e our 
ought either to have accepted the evidence, or if it required the paLt\ U n orin 0 
the evidence to bring the witnesses before it for examination, it was bound, to 
give him an opportunity of doing so, and that in no case was it justified p 
-excluding the evidence altogether and deciding the case on the leinainmg 
evidence on the record. The appeal was remanded.(7) But of course the 

, ii g 320 (1886), followed in Laksh- 
ma/i v. Amrit, 24 B., 596 (1900) ; in this 
the- copy fro* 11 whic h the copy was taken 
had been filed in a suit between the pre¬ 
decessors in title of the parties : Akbar 
Ali v. Bhyea Lai, 6 C. (1880) at pp. 669, 
670 ; Kissen Kaminee v. Ram Chunder, 12 
\V. R., 13 (1869), in which suit the case 
was remanded with liberty to supply the 
necessary proof; see Ningaua v. Bharmap- 
p a 23 B., 65 (1897); see note to s. 165, 
dost No objection should be allowed to 
be taken in the Appellate Court as to the 
admissibility of a copy of a document which 
was admitted in evidence in the Court 
below without any objection Kishori 
Lai v Rakhol Das, 31 C., 155 (1903), 
dissenting from Kamcshar Perslwd v. 
AmanuUdla, 26 C., S3 (1898) ; Shahsadt 
Bceam V. Secretary of State for India, 
P C (1907^1 34 C, 10S9 ; L. R„ 34 I. A.. 
194 : THct She y. Mating Ba, 3 L. B. R„ 
49 • ’ Sri Rajah Prakasaravatiim Caru v. 
I’e,',kata Rati, 38 M., 160 (1915) 

(7) Lakshwan v, -V„r,t, 24 B., 56 

\ (1900). \ • 


(1) Harak Chand v. Bishun Chandra, 

* C * .W; 101, 102 (X903). [In- 

missibihty of oral evidence ; question 

”, raiscd in either of Lower Courts, but 
taken and allowed in appeal]. 

(2) Sudhanya Kumar Singha v. Gour 
Chandra Pal , 35, C. L. J., 473. also 
Jgtchiram Motilal Bold v. Rad ha Charon 
roddar, 49 C. 93 (1922). 

(3) Kanto Prashad v. Jagat Chandra, 

*’ 338 (1895) ; in this case the 

• ontention that a map was admissible in 
evidence was held to be open to the ap 
PeUant on special appeal, although he had 
not appealed against an order or remand 

' : by L the * ower Appellate Court re¬ 

but^ 8 A he n ,' ap J i , s not being admissible ; 
1 P Chund >a v. Rajendra Rath, 

1 C N„ 530 (1897). s , 

' ■ Sec Robinson v. Davies, 5 Q. B. D., 
- (.1879), where secondary evidence of 

e contents of written documents was re- 
<• llll( fer a commission to take evi- 
nhroad without objection. 
s npra ^* SScn Kam inee v. Ram Chander, 

(6 ) Chimnaji Govind v. DJxunkar Dhcv - 
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Appeal Court has a perfect right to attach such weight to the documenfeaTit 
thruks proper or to say whether they ought to be treated as evidence as against 
particular parties to the suit. 1) Where a document is admitted without "proof 
but without objection in the tnal Court, no objection to its admissibility on the 

FT? d ot wa “ fc Can i b - taken in a PP ea I-(2> Where no objection 

is taken in the first Court to the admission in evidence of documents not inter 
-paries, _ objection cannot be taken in second appeal that it has not been proved 
that the conditions exist which make any particular section applicable.(3) 

Objections to the admissibility of documents attached to the-return of a 
commission if not previously made cannot be taken at the boorino- «f •* / A 

If when evidence is taken before Commissioner , V i 

objected to on any ground, the opposteTartvIs L°°Tn * tende *: d ™ d 
to the document at the trial on any otherdroimd precluded from objecting 
• all the objections to the admissibly of \Fd~n 

but the party objecting is at liberty to take anv freql r tendered > 

party producing the document tenders it in evidence^) bj tl0D whenever fcho 

«.»o" hM the 

vakil having been removed and no other vaHUhenTt' ° f f be defendaafc ’ ki . * * 3 4 * * 7 
an irregularity that if objected to at tho ^ actin ® f° r was such 

to the reception of such evidence* but tli?t° Per t u^ e . wou ^ ^ave keen 
during the time or until an appeal* wqs 5 no Ejection having been urged 
and could not be sustained as, notwithstan iP 08 ^’ Ejection came too late 
not taint the whole proceedings so as to nrevp^t^ lr ^ e ? u 2 ?^ lt ^ that . fac t 
the other evidence which was sufficient to establish pecovenn 8 u P on 

The Appellate Court has no jurisdiction „ 

Exhibited in the lower Court with the consent fi? °* a document 
without giving the parties an opportunity of producing h par ? l ? s r , afce 

. been held that the ground of waiver cannot be allowed } ia3 . 

case,(8) and that a prisoner on his trial can 

objections to the reception of evidence by the Court itself -■» Tif’ Z 

paragraph ; and as to the procedure when a questio^L SifTi preceding 
by the Court, sea the Civil Procedure Code^ O A Co ^t hn° ‘ w aW f 
upon the evidence without reference to any Prevhm™ kound f ^ decld<5 
the parties as to the mode in which the evidenced to be diZh 8< >wi\ ket 1 ? e0 
«“ U- of placing a f.voar.Wc X 


£ 


( 1) Akbar Ali v. Bhyca Lai, supra. 

( 2 .) Car it ter Rai v. Kail ask Bekari, 4 
Pat., L. W., 213; 44 I. C., 422; see 
Karbari Hari v. Ambaikom Balkrishna, 
44 B., 192. 

(3) Reajaddi Sarkar v. Ganga Charan 
Bhattacharya, 531 C., 863. 

(4) Struthers v. Wheeler, 6 C. L. R., 
109 (1880). 

(5; Raili v. Gau Kim, 9 C., 939 (1883). 

1 6) Bommarauzc BeJxadur v. Rangasattty 
Mudaly, 6 M. I. A., 232 (1855). 

(7) KamuUimmal v. Athckari Sangari, 
35 M. L. J., 11 ; s. c., 481 C., 615. 

(®) ft- v. Amrita Govinda, 10 Bom. 
! f- C. R., 497, 493 (1873). On the ques¬ 
tion how far the rule of evidence may be 
relaxed by consent, Mr. Best remarks :— 
* n Criminal cases, at least in treason and 
j \ 0ny : is the duty of the Judge to see 

at the accused is condemned according 
to iaw ; and the rules of evidence forming 


^ ait ,. of tilat iavv, no admissions from him 
° ms counsel will be received.” § 97; 
see a so s. 58, Post. 

V * Bisho ”<*M> 12 W. R., Cr., 3 
ir?, ; At torney-Gcneral of New South 
tv ales v. Bertrand , 36 L. J., P. C. 51 i 
% n C '* ^ 1* P• C., 535, see also R. v ' 

)^ r Vx\^ adabhaif 9 Bom * H - C * 358t 

nlJ} S72 J'> R - v. Bholanath, 2 C., 23 

r?* v * Allen > 6 c *> 83 (1880); 

Hosscm Buksh v. R 6 C., 96, 99 ; as 
objections see observation of Trevelyan. 

Chund er v. 1?., 20 C., 861 
sionl ii ? est ' Ev., § 97; as to admi^ 
\ - Tq C ^ act P ra ctitioners, see ss- 

58, post' 

(J 0) . Civ ; Pr ' Code, O. XVIII, r. It. P- 

y,V C f “ lso s - 359 . Cr. Pr. Code of Act 
XIV of 1882. 

(11) Comoo Pcrshad v. Bykunto CtuU>' 
dcr, 6 W. R.. 82 (1866). 
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Court to treat it as substantive evidence in the case' and not 
exclude^ it as inadmissible(l); and as to the case where both parties have put. 
indifferent portions of inadmissible proceedings and rested arguments thereon,(2) 
see the cases noted below. 


<SL 


6. Facts which, though not in issue, are so connected with Relevancy 
a fact in issue as to form part of the same transaction, are rele- f 0ri ^f n g 
vant, whether they occurred at the same time and place or at part of s&mo 
different(3) times and places. 


Illustrations. 

(a) A is accused of the murder of B by beating him. Whatever was said or done by 

A or B , or the by-standers at the beating, or so shortly before or after it as to form par 
°f the transaction is a relevant fact. (4) . 

(b) A is accused of waging war against the Queen by taking part in an aime^ ^ ^ 
rection in "which property is destroyed, troops are attacked and gaols are )r*> gaC £j on 
The occurrence of these facts is relevant, as forming part of the genera 

though .4 may not have been present at all of them.(5) ondence 

(c) A sues B for libel contained in a letter forming part of a correspo^ 

Letters between the parties relating to the subject out of which the li ^ ou j, 

forming part of the correspondence in which it is contained, are relevant 

they do not contain the libel itself. _ .. , . 4 

. £ o , ve re de live red to A* 

(d) The question is whether the certain goods ordered from n ^ ^ delivery is a 
The goods were delivered to several intermediate persons succesfiiv elv. jcIC 

relevant fact.(6) 


Principle. —If facts form part of the transaction winch _ Moreover \ 
enquiry, manifestly evidence of them ought not to be exclude .( ) j i \ 

part at the. res gestce. in most.ca-es con c --- - transact 7 on / ^ 
^^It hout Tenderi ng the.evident^ for eve LL P al * • t f decision 1 

^ connected with every other part as cause or effect. P ^ 

^ill alwavs be whether thev do form nart. or are too remote o t a .. 


always be whether they do form part, or are 
really part of the transaction before the Court. (9). 

s. 3 (“ Fact in issued) 
s. 3 (“ Relevant.”) 


s. 3 (“Fact”) 


(1) Dwarka Das v. Sant Baksh, 18 A., 
9 ,2 (1895)/ 

(2) Bir Chander v. Bhansi Dhar t 3 
B - L. R., A. C., 217 (1869). 

(3> Thus where a man committed three 
burglaries in one night, and stole a shirt 
at one place and left it in another, and they 
^ ere all so connected that the Court heard 
I"® history of all three burglaries, Lord 
Lllenborough remarked that “ if crimes do 
intermix the Court must go through the 
u . ” Case cited without name in R. v. 
vhdt y, 2 Lea, 985 ; which is at*<K re- 
Ported as R. v. Wylie , 1 B. & P. (N. RO, 
>2. \ v 

t (4) See In rc Surat Dhobni, 10 C., 306 
^88.4) ; R . v. Fakirapa, 15 B., 4^1, 496 
<i89d^ ; a s to exclamations of mef^ by- 
standeri, see R. v. Fowkbr. cited S^teph. 
pip.. Art. 3, illust. (a) ; Milne v. Lidster, 
' H. & N., 786 ; Bcnnxson v. Cartwright, 5 
The Schwalbo, Swab., 521 


Wharton, Ev., 5 260. 


(5) v s 10, pest. That war was waged 

is one Of the facts in issue These oc¬ 
currences arc pa A , ‘, - • 

(6) As betas part * the fact m issue, 
did the goods pass to A. 

t71 See Norton, tv., 101. 

8 Roscoe, Cr. Ev., 13th Ed.. 78. Acts, 
declarations and circumstances which 
cOnstiM* or accompany, and exp am, the 
fact or transaction in issue, are admissible 
as forming part of the rci gest*. The 
term res gestep, though generally applied 
to a fact or transaction in issue, may be 
used in the above connection of any 
material fact. Phipson, Ev., -th Ed., 
44, 45. 

The earlier term was res gesta or pass 
res gesta:, see as to the history of this 
'*catcb all’* phrase. Thayer’s Cases on 
Evidence. 629 ; same in American Law 
Review. XV, 5, 81; Wigmore, Ev., § 1795 ; 
and Thipson in 19 Law Quart. Rev. 435. 

. (9) Norton, Ev., 101. 


i 
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Steph. Dig., Art. 3 : Roscoe, Cr. Ev„ 86,13th Ed., 78 ; Steph. Introd., Ch HI 
Ev., 5th Ed., 44, 45 ; Norton, Ev., Ill ; Cunningham, Ev., 87 ; Whitley Stokes, 854 ; Taylor, 
Ev., §§ 320, 326—328; Wharton, Ev., § 258; Thayer’s Cases on Evidence, 629; Rice on, 
E^dence, 369—392. 



COMMENTARY. 

lng'partot' , AtraDg ACtign is , M g mp . rf fn cta^CLComected together as to be re ferred t o- 
same trans v ^ ? e -9- > a contract, tort or crime. Whether any particular 

action. fact is, or is not, part of the same transaction as the fact in issue is a’question of 
law upon which no principle lias been stated by authority and on which single 
/ Judges have given different decisions^) The area of events covered by the 
term r^^gpends xipon the circumstances of each particular case. The 
res gc-tee mp 3 be defined as those circumstances which are the automatic and 

/ | aeJ & P ^ l rt , icul - ar ^g^ted act and which are admissible when 

illustrative oi such act. These incidents may be seimntorl fmm fho w n 

!*W »**“»« »,!» »PI>reci»bfe. ^ ...martial, X teck° K 

w“S","S5T J wT? "*,?*» ° f «V «» •wStaS.vES 

well os tbines done T1 ?v" aU ^, er , ’ t l0 ^ ma . v comprise things left undone as 

the sense that tW oJnnrt of ncce f aiy mcidents of the litigated act in 
the sense that they are part of the immediate preparations for or emanations 

of such act and are not produced by the calculated policy of the acto s T ey 
are the act talking for itself not what people say when talking abou the ac 
wmd « , they must stand on an immediate causal relation to the *S- 
a relation not broken by the interposition of vohmtarv individual 
seeking to manufacture evidence for itself. Incidents that are thus immedktX 
and unconsciously associated with an act, whether such incidents are doings 
or declarations become m this way evidence of the character of the act TheV 
are admissible though hearsay because in such cases it is the act that'creates 
the hearsay, not the hearsay the act. It is the power of perception unmXfS 
by recollection that is appealed to; not of recollection modifying perception. 
Whenever recollection comes in whenever there is opportunity for reflection 
and explanations—then statement:, tieue to be part of the ret gettw. Dceiaia- 
tions to be admissible must be made during the transaction. If made after 
its completion they are too late( 2 ) but it is no objection that they are self- 
seivmg.fS) Whenever a fact is a Iwfc m a chair, of facts necessary to establish 
Hi!, A’ lf “* -° f C0U . r8e> a 1 mlSSlbl °- • n so “e cases an offence consists of 
1, , ' Z r f t 1 ra, 1 Sact V 0nS it 1 2 * ” S m AT 7 '<>cnce ,s admissible of any act which 
thm K Up tb f of ^ ce ; (4) A fact besid « s relevant under this sec- 

* ” f \? lrtue merc 'y of V* be,n ? so . connected with a fact in issue as to form 
o„n AM &mC ( transact,on ’ , n,a >’ ak .“ be Levant on the grounds mentioned 
l , ♦ °*v er of * Le succeeding sections. So where several offences are con- 
“ JwT h f ° IKl fon ? P f rt W /,° ne ,^ . e frensaction, then the one is evidence 
to show the character of the otl,er.(5) And where the onlv evidence against a 
prisoner charged with having voluntarily caused grievous hurt was a statement 


/ 


(1) Steph. Dig,, Art. 3 ; R. v. \1. J 

Vyapoory Moodcliar, 6 C., 655, 662 

(1881) ; cf. use of word in ss. 235, 239, 
<'r. Pr. Code, and tice R. v. I'akirapa, 15 
P., 496, 502, supra; R, v. Vajiram, 16 B., 
414, 424 (1892) ; R. v. Divarkpuath, 
1 w - B, (>., J5 (1867); R. v. Sami, 13 
M . 426 (1H90;. The term " transaction ’’ 
occur* jn a. 13, post, and as used in that 
•‘cefion w;,n defined in Gujju Gall v. Vatlth 
Loii, 6 c., at p. 186 (J880). 

(2) Chain Mahto v. R. (1907*. 11 

C. W. N., 266. 


(3) Wharton, Ev., §§ 258-262. Scf 
definitions of Supreme Court of Georgia 
cited in Rice, Ev., 375, “ the circumstan¬ 
ces, facts, and declaration, which grew out 
or the main fact, are contemporaneous 
with and serve to illustrate its character, 
as part of the res jester” 

(4) Roscoe. Cr. Ev., 13th Ed., 77, 78 V 
burton. Ev., 102. 

(5) R v. RIli.i 6 B. & C., 145, cited to 
R. ,. Pa'-hhudas, 11 Bom. H. C. R.. 
(1874); t\ 8 . 1$, post. See also Intro¬ 
ductions, utife. 
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<SL 


the presence of the prisoner by the person injured to a third person 
immediately after the commission of the offence and the prisoner did not, when 
the statement was made, deny that she had done the act complained of, it was 
held that the evidence was admissible under this section and s. 8, iliust. (g) of 
this Act.(l) But where it did not appear how long an interval had elapsed 
between a murder and the statement of an alleged by-stander, whose condi¬ 
tion of mind did not seem to have been such as to exclude the supposition that 
his evidence was fabricated, it was held that his statement was inadmissible 
under this section.(2) One P came to a police station with a written report 
in which there were allegations that certain persons including M had committed 
the offence of riot. The report was read out to P and as soon as he heard it, 
he informed the police that M was not present at the riot and stated that the 
report was written by one J. Subsequently M prosecuted J and i or an 
offence under s. 121, Indian Penal Code. Held , that the statemen ma e \ 

P to the police was not admissible against «7, either as a part ot a con ^ession 
or as a part of the transaction under investigation under this s ^ tl0I M J ® 
doctrine of election (in Criminal trials) is closely connected with a a 011 
the admissibility of collateral facts, which, though not in issue, ma} ® re ov an ' 
under this section if they form part of the same transaction.(4) u ca*es 

cited below may lie further consulted in connection with tins sections J e am 
persons were convicted of robbing and murder, and on its a PPf a ^ lll S ® 

two offences constituted parts of the same transaction ; held ■ a . n 

unexplained possession of the stolen property, which would p i p l' e 

evidence against the prisoners on the charge of robbing, was simi « i . 

against them on the charge of murder.(6) Besides being par o ^ 

statements may be evidence as corroboration, (7) as evidence on ( ) 

and so forth. 

7. Facts which are the occasion, cause or effect, lnune-Fact^whi^ 
diate or otherwise, of relevant facts, or facts in issue, 01 w iic 1 occa3ion 
constitute the state of things under which the} lappened, or 

which afforded an opportunity for their occurrence or ransaction, facts in 
are relevant. 


• Illustration*. 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with money in his 
possession, and that he showed it, or mentioned t le act that he had it, 
to third persons, are relevant. (9) 


(1) In re Surat Dhobni, 10 C.. 302 
(1884), supra. 

(2) Chain Mahto v. R. (1907), 11 C. 
W. N., 266. 

(3) Jalpa Prasad v. Emp ., 17 A. L. J., 
760: s. c. 50, I. C., 487: 20 Cr. L. J., 311. 

(4) R. v. Fakirapa, 15 B., 496, 502, 

supra : see also ss. 235, 239, Cr. Pr. Code ; 
Taylor, Ev\, § 329. 

(5) R. v. Birdseye, 4 C. & P., 386 ; R. v. 
Reardcn, 4 Foat. & Pm., 76; R. v. Ellis, 
supra ; R. Cobden,3 Fost. & Fin., 833; 
P. v. Ynunx, R & R.. C. C. R , 280 note; 
A\ v, Westwood, 4 C. & P., 547 ; R. v. 
Williams, Dears, C. C., 188 ; R. v Roquev, 
7 C. & P„ 517; R . v Whiley, 2 Lea, 935; 


R. v. Long, 6 C. & P., 179 ; R. v. Firth, 
L. R., 1 C. C. R.. 172; R. v. Salisbury, 5 
C & P. 155. 157 ; see cases cited in Steph. 
Dig Art. 3 ; 2 East, P. C.. 934. 

(6) R- v. Samt, 13 M., 426 (1890). 

(7) Xoga Sanpa v. Emp.. 19 Cr. L. J., 
155 : 43, i* C., 443. s. c. (Statement by 
complainant as to tape). 

(8) Mathu Krishna v. Ramchandra, 
37 M- b. J-. W (Statement by testator), 
and see 47. I- C., 611. 

(9) As giving occasion or opportunity 
or being the cauie, see Norton, Ev., m ; 
Cunningham. Ev., 90 : Whitley Stokes, 
855. 
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(6) The question is whether A murdered B. 

Marks on tko ground, produced by a struggle at or 
was committed, are relevant facts.(l) 

(c) The question is, whether A poisoned B. 


near the place where the murder 


The state of B 8 health before the symptoms ascribed to poison and habits of B , 
known to A , which afforded an opportunity for the administration of poison 
are relevant facts.(2) 

Principle.— The reason for the admission of facts of this nature is that, 
if it is desired to decide w liether a fact occurred or not, almost the first natural 
step is to ascertain whether there were facts at hand calculated to produce or 
afford opportunity for its occurrence, or facts which its occurrence was calcu- i 
lated to produce, b urther, in order to the proper appreciation of a fact, it I 
is necessary to know the state of things under which it occurred.(3) 


s. 3 (" Fact.”) 


8. 3 (“Relevant.”) 

8. 3 (“ Fact in issue,”) 


steph. Dig.. Art. 9, and note ; Steph. Introd.. Ch. III. ■ Phipson, Ev. ( oth Ed., 44, 45, 142; 
Norton, Kv„ 103 ; Cunningham, Ev., 90 ; Wigmore, Ev., §§ 131-134 ; Best, Ev., § 453 . 
Wills Circ. Ev., passim, * 


COMMENTARY. 

Leaving the transaction itself the present section embraces a larger area 
and provides for the admission of several classes of facts, winch thofmli not 
possibly forming part of the transaction, are yet connected with it in particular 
modes (m as occasion cause effect ; as giving opportunity for its occurrence 
or as constituting the state of things under which it happened), and so are 
relevant when the transaction itself is under enquiry. These mode»-occasion 
cause, effect, opportunity—are really different aspects of causation When 
an act is done and a particular person is alleged to have done it (not through 
au agent but personally), it is obvious that his physical presence within a 
proper range of time and place, forms one step on the way to the belief that be 
did it. If it be asked whether the mere possibility involved in opportunity is 
not. too slender and whether something more than mere opportunity for 
example, exclusive opportunity, should not first he shown ; the answer is that 
by the very showing of an opportunity countless hypotheses are negatived; 
and the person charged who might otherwise have been one of innumerable 
the tk ? e * £ Sh0 !7 1 2 3 ^ haV ® bee T n 01 ? e <’ f limited number who 

not , vcb,r " t0 d ° tluSpartlC l ar f , In short - opportunity alone, and 
rt?* ®? dueive opportunity, is a sufficient showing for admissibility. (4) On 
the other hand no circumstance can be more .informative of a charge than that 
the accused had no opportunity of committing the crime. On the strength 
of this rests the force of a defence founded on an alibi.{5) But care must be taken 
against a hasty inference from opportunity for, to commission of, a crime. 
I here can be no crime without the opportunity ; but there is a wide gulf to be 
bridged over by evidence between opportunity and commission.(6) 

Generally speaking, it is not admissible to prove tlio fact in issue by showing 
that facts similar to it, but not part of the same transaction, have occurred 


(1) As effects of the fact in issue, this 
i"» an instance of real evidence ; see 
Norton, Ev., 103; Best, Ev., § 92; as to 
proof from foot mark ; s*'c Wills’ Circ. 
Ev.. 6th Ed., 96, £14 —221, 436. 

(2) As constituting the state of things 
under which th» alleged fuel happened, and 
as affording opportunity. 

(3) Cunningham, Ev., 90, 91 ; Steph. 


Introd., Ch. Ill ; knowledge of circum¬ 
stances enabling a person to do the act is 
thus also relevant fillust. (c)l 
f4) Wigmore, Ev., § 131. 

(5i See s. 11, post. 

0) Norton, Ev., 104; Best, Ev., 5 
453 ; see case cited in Starkie, Ev., 4th 
Kd., 864, note ; Wills’ Circ. Ev , 6th Ed., 
356. 
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occasions. Facts which arc sought to be made relevant merely from 
their general similarity to the main fact or transaction and not from some 
specific connection therewith are not admissible to show its existence. (1) The 
meaning of the rule excluding transactions similar to but unconnected with 
the facts in issue, is that inferences are not to be drawn from one transaction 
to another which is not specifically connected with it merely because the two 
resemble one another. They must be linked together by the chain of cause 
and effect in some assignable way before an inference may be drawn.(2) They 
are not facts in issue and are therefore excluded by the fifth section. They 
are not parts of the same transaction so as to be admissible under the sixth 
section, and there is no principle of causation which would render them relevant 
under this section. The maxim res inter alios acta is frequently supposed to 
express the principle of exclusion in such cases: but, this is incorrect, tor 
similar transactions inter partes would be equally inadmissible in this relation 
The maxim has its principal utility in the domain of substantive law.(3) And 
so when, as in a well-known case, the question was whether A, a brewer, 
sold good beer to B , a publican, the fact that A sold good beer to . , D&na 
E, other publicans, was held to be irrelevant.(4) Nor, when an act has been 
proved to show that a given party did the act, may evidence be tent oml 0 { 
similar acts done either by himself , with the object of showing a tusposi ion, 
habit or propensity to commit, and a consequent probability of his having 
committed, the act in question, or bv others , though similarly circums anced, 
to himself to show that he would be likely to act as they.(5) And so w len the 
question is, whether A committed a crime, the fact that he formerly committed 
another crime of the same sort, and had a tendency to commit such crimes, is 
irrelevant.(G) The so-called exceptions (though they are not, strictly speaking, 
such) to this rule consist in the admissibility of evidence of acts show mg m en ion, 
.good faith, and the like(7), and of facts showing accident or s\ stem.(b) Judg¬ 
ments also in Courts of Justice on other occasions have been said to form an excep¬ 
tion to the exclusion of evidence of transactions not specifically connec ec wi h 
facts in issue.(9) On the other hand and on the same principle, in cases where 
•causation is well-known and regular, as in the case of physical and mechanical 
agencies, the conditions of mental disease, the propensities or animals, and the 




(1) Steph. Dig., Art. 10; Phipson, Ev., 

5th Ed„ 155, 156; Best, Ev., §§ 506—510; 
Taylor, Ev., §§ 317—326; BroonTs 

Legal Maxims, 908 ; Roscoe, N. P. Ev., 
84—86; Powell, Ev., 9th Ed., 60—64, and 
V- post. Makin v. Attorney-General, N. 
£• W., 1894, A. C., 57, 65, per Lord 
Herschell. 

(2) Steph. Dig., p. 163. 

(3) Phipson, Ev., 5th Ed., 157; Steph. 

Lhg., Art. 10, and n. vi, p. 162 ; Best, 
Ev., § 112, 506—510; Taylor, Ev., 

3*?—326; Brown’s Legal Maxims, 954— 
■968. 

(4) Holcombe v. Hews on, 2 Camp., 391 ; 
ahter if it had been shown that the beer 
sold to all was of the same brewing. 
Steph. Dig., Art. 10, illust. (b) ; so (un¬ 
less a general custom be proved), th© 
terms on which A let land to D. are no 
evidence of the terms on which A let 
lands to other tenants. Carter v. Prykc , 
Peake, 130 ; see Hollingham v. Head 4 
C. .B. N. S., 388 ; Spencely v. DcWiliott 
7 East., 108; Stpith v. Wilkins. 6 (* & P., 
L80: Taylor, Ev., §§ 317—326. 

(5) Phipson, Ev., 5th Ed., 121 ; and 


text-books cited ante , and notes to s. 14. 
post * as to the converse cases of character 
. and course of business v. post, ss. 52—S5, 

16. ... 

(6) St^pb. D>K - Art. 10, illust. (a) ; R 

v. Cole, 1 Phipps, Ev., 508; Steph. Dig., 
pp 162—164; see s. 14, post; illusts. («), 
(o). (p)« Mak "\ X- ' A “°r***Gette red, 

N. S. W-» 1894, A. C., 57, 65. 

(7) See s. 14, post; c f. Steph. Dig., 
Art. 11, and PP - —*64, ib.; Phipson, 
5th Ed., 157- As to evidence of inten¬ 
tion see Narsingh Dyal v. Ram Karain, 
30 C. 883, 896 (190,1) ; R. v. Bond, C. C. 
R. (1906). 21 Cox., p. 252. 

(8^ Sec s. 15, post; cf. Steph. Dig., 
Art 12. Lawson's Presumptive Evidence, 
182; Steph. Dig., 162—164, see also Taylor. 
Ev"* § § 327—348; Roscoe, Cr. Ev., 13th 
Ed 79 ff l * C1 1 > best, Ev., p. 463 ; Ros¬ 
coe, N. P. Ev., 85 ; R. v. Wyat, 1 K. B., 
188 (1904) ; 1 All. L. J., 42 ; Hales v. 
Kerr (1908). 2 K. B., 601 ; Times L. R. 
v. 24 ; p. 779. 

(9) Steph. Intrtkl. 164 ; see 9S. 40—44, 
post. 
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like evidence of similar but unconnected acts, is often admissible.(1) Where I 
action brought in respect of a nuisance alleged to be caused by the construction 
and maintenance of a hospital for infectious diseases, the plaintiff proposed 
to call evidence as to the effect of other similar hospitals on the surround¬ 
ing neighbourhood, it was held that evidence of facts by which the effect (or 
absence of effect) of such hospitals could be either positively or approxi¬ 
mately ascertained was admissible and material. (2) Where the discharge 
of gaseous matter from the chimney of a chemical work was complained 
of as a nuisance by the proprietor of land in its vicinity, it was held that the 
effect of the discharge upon other properties in the neighbourhood was legitimate 
matter of enquiry(3); on the same principle evidence of the effect of similar 
discharges from other chimneys would have been admissible.(4) When the 
doings of animals are in question, it is admissible to prove the general character, 
of the species, or of the particular animals, as well as the doings of the same, 
or similar- animals, on other occasions.(5) Further, similar facts may become 
admissible in confirmation of testimony as to the main fact which would be 
inadmissible as direct proof. So an admission of liability on one bill accepted 
by the same agent is no evidence of a general authority to accept, though it is 
admissible to confirm independent proof of such authority. (6) And proof of 
particular instances are admissible to confirm a general course of business. And 
under this Act (though not(7), generally speaking, in England) even previous 
similar statements made by a witness are admissible to "corroborate him by 
showing that he is consistent with himself.(8) Similar facts may be admissible 
in proof of agency. Where the question is whether one person acted as agent 
for another on a particular occasion, the fact that he so acted on other occasions, 


(I) Phipson, Ev., 5th Ed., 144—149; 
Best, Ev„ pp. 463 , 464 ; Taylor, Ev., 319; 
so in an American case it being in dis¬ 
pute whether a horse was or was not 
frightened by a certain pile of lumber, 
evidence that oilier horses were frightened 
by the same pile, under a variety of dr- 
cumstances, was held admissible, nest. 
Ev., p. 464 ; for a similar case, see Brown 
v. E. C. R. Co., 22 Q. B. D-, 391; so 
where the question was whether A's dog 
killed a sheep belonging to B ; the fact 
that the same dog had killed other sheep 
on different occasions belonging to other 
people was held admissible ; ” Lcicis v. 
Jones, 1 T. L. R., 153 ; Wharton, Ev., 
§ 1295; so also the question being 

whether A's premises were ignited by 
sparks escaping from a railway engine, 
proof that (1) the same engine and (2) 
other engines of similar construction 
belonging to the same Company had pre¬ 
vious'y caused fires along the same line, 
is admissible ; Aldridge v. G. W . R- Co., 
3 M. & Or., 522 ; Piggott v. E. C. R. Co., 
3 C. B., 229; the question being whether 
*A was insane at a certain time, evidence 
that h- exhibited symptoms of insanity 
prior and subsequent to such time, and 
that his ancestors and collaterals had been 
insane, is admissible ; Pope on Lunacy, 
392. Phipson, Ev., 5th Ed.. 149—15(5. 
as to the presumption of regularity in the 
c«v of scientific instruments, see Taylor. 
E # 183. As to Manorial and Trade 


Ctistc 


see Taylor, Ev.. §§ 320—322; 


Roscoe, N. P. Ev., 85, 86; Phipson, Ev. r 
5th Ed., 147; s. 13, post, acts showing 
title: see s. 11, post. 

(2) 7 he Managers of the Metropolitan 
Asylum District v. Hill, 47 L. T. (H. L.), 
29 : per Lord Selborne, L. C. “ Evidence 
relating to collateral facts is only ad¬ 
missible when such facts will, if establish¬ 
ed, establish reasonable presumption as to 
the matter in dispute, and when such 
evidence is reasonably conclusive,” pe r 
Lord \\ atson ; see also Foulkes v. Chadd, 
3 Doug., 157. 

(3) Hamilton v. Tennant & Co., 1 Rob., 
821; 7 C. & F., 122; R. v. Neville, 1 

I ea. X. P. C., 125 ; but see as to this last 
case. R. v . Fairie, 8 E. & B., 486. 

(4) Metropolitan Asylum District v. Hill, 
supra, 35, per Lord Watson. 

(5) Phipson. Ev., 5th Ed., 148, 177. 
Osborne v. Chacqncll, 2 Q. B. (1896). 109; 

II ilhams v. Richards (1907) ; 2 K. B., 
88. 

(6) Llewellyn v. Winckworih, 13 M. & 
W r ., 598 ; Hoilingham v. Head, 4 C. B. N. 
S., 388 ; Morris v. Bethel, L. R.. 4 C. P*> 
765 ; Phipson. Ev.. 5th Ed., 83. 

(7) Bourne v. Gatliff, 11 C. & F45; 
see as to similar facts admissible in cor¬ 
roboration of the main fact : R. v. Pearce, 
Peake. N. Pr. R., 106; R. v. Egerton, R* 
& R 375, cited in R. v. Ellis, 6 B. & C., 
148: Cole v. Manning, 2 Q. B. D v 61b and 
cases in preceding note. 

(8 > S. 157, post. 
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,.j ^.evant.(l) In a suit for dissolution of marriage, evidence of acts of adultery* 
subsequent to the date of the latest act charged iu the petition, are admissible, 
for the purpose of showing the character of previous acts of improper 
familiarity.(2) 


8 . Any fact is relevant which shows or constitutes a 
motive(3) or preparation^) for any fact in issue or relevant fact. 

The conduct of any party, or of any agent to any party, 
to any suit or proceeding, in reference to such suit or proceedmg(5) 
or in reference to any fact in issue therein or relevant thereto(6), 
and the conduct of any person an offence against whom is ic 
subject of any proceeding^), is relevant, if such conduc m .li¬ 
enees or is influenced by any fact in issue or relevant lae , and 
whether it was previous(8) or subsequent(9) thereto. 

Explanation 1.—The word “conduct ” ia this section does 
not include statements, unless those statements accompany and 
explain acts other than statements(lO); but this exp ana ion is 
not to affect the relevancy of statements under an) o it i sec¬ 
tion of this Act.(ll) 

Explanation 2 .— When the conduct of any person is relevant , 
any statement made to him or in his presence and ( -j earing 
which affects such conduct, is relevant.(l3) 


Illustrations . 


(а) A is tried for murder of B. 

. The facts that A murdered C , that B knew that *4 had mun ere au 11 

had tried to extort money from A by threatening to make hrs knowledge 
public, are relevant.(14) , . , .. „ t 

(б) A sues B upon a bond for the payment of money. eme ma ° * e 
bond. 

The fact that, at the time when the bond was •'lleged to be made, B required 
money for a particular purpose, is relevant- 


(1) Steph. Dig.. Art. 13 ; Blake v. 
Albion Life Assurance Society, L. R.. 4 
C. P. D., 94 ; see also Courteen v. Touse, 
1 Camp., 42«; Neal v. Erring, 1 Esp., 60; 
Watkins v. Vince, 2 Starkie, 368. 

(2) Boddy v. Boddy, 30 L. J. P. & M. f 
23 ; Taylor, Ev., § 340; see remarks on 
this case in Phipson, Ev., 80, 1st Ed., 
omitted in 2nd Ed. It has been held that 
ante-nuptial incontinence is relevant to prove 
post-nuptial misconduct charged between 
the same parties. Cantello v. Cantello, 
T irnes, March 2, 1896, cited in Phipson. 
Ev„ 5th Ed., 146. 

(3) Illusts. (a), (6), and v. post., Emp. 
v. Panchu Das, 47 C.. 671 (F. B.), R. v. 
M. J. Vyapoory Moodeliar, 6 C„ 655, 662; 
as to the admissibility of similar facts to 
prove motive for a crime, see for its ad¬ 
mission, R. v. Ilecson. 14 Cox, 40 : R. v. 
Stephens, 16 Cox, 387 ; R . v. C/cu es, 4 C. 
& P., 221, contra ; R. v. Flanagan, 15 Cox, 


403 ; /?- '• Debendra Prosad, A. C. (1909), 
36 C\, 573. 

( 4 ) Illusts. (c), (d) t and v. post. 

(5) Illust. (e). 

(6) Illusts. (d), (<?), (,*), /?. v . Abdulla, 
7 A.. 40 (1885). 

( 7 ) Illusts. (t), ( k ). 

(8) iUusts . (d), (<?). 

(9) Illusts. ( e ), (i), Dalip Singh v. 
.Kan-al Kunwar, P. C. (1908), 30 A., 258 

(10> Illusts. (/), ( k ), and v. post. 

(11) See ss. 10. 14, illusts. {k), (/), 
(*,), 17-39, 155. 157. 

( 12 ) Not “ or *' but for English rule, see 
Rcile v. Jakle, 2 C. &. K., 709. 

(13) Illusts. (/), (g), ( h ), R, v. Ed- 
mutids, 6 C. & P-, 164. 

(14> See also R. v Buckley, 13 Cox, 
293 ; R. v. Shipp ey, 12 Cox. 161 ; R v 
Clares, 4 C. * P. 221 ; 5 Cox, C. C.. 214 ; 
Best, Ev., § 92. 


<3L 


Motive, 
preparation 
and pre¬ 
vious or 
subsequent 
conduct. 
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(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which was 

administered to jB is relevant.(l) 

( d) The question is, whether a certain document is the Will of .4. 


<§L 


The facts that, not long before the date of the alleged Will, A made inquiry into 
matters to which the provisions of the alleged Will relate ; that he consulted 
vakils in reference to making the Will, and that he caused drafts of other 
Wills to be prepared, of which he did not approve, are relevant.(2) 

(e) A is accused of a crime. 

The facts, that either before, or at the time of, or after the alleged crime, A 
provided evidence which would tend to give to the facts of the case an appear¬ 
ance favourable to himself or that he destroyed or concealed evidence, or 
prevented the presence or procured the absence of persons who might have 
been -witnesses, or suborned person to give false evidence respecting it, are 
relevant. (3) 1 b 

(/) The question is, whether A robbed B. 


The facts that, after B was robbed, U said in A'* presence-* the police are coming 
to look for the man who robbed 2?’-and that immediately afterwards A 
ran away, are relevant.(4) 

(£) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C in 4’s presence 
and hearing,—* I advise you not to trust A, for he owes B 10,000 rupees,’— 
and that A went away without making any answer, are relevant facts.(5) 


(1) See R. v. Palmer; Steph., Introd., 
107—158; Steph. Dig., Art. 7, Illust. (b). 

(2) Where the factum of a Will is in 
dispute the question whether the testator 
had made a Will before is relevant to 
show that he had disposing mind. In the 
goods of Bhuggobutty (deceased), Cal. H. 
C,, 9th February 1900. 

(3) “A party who gives or produces 
false evidence may by so doing give rise 
to a general presumption against the truth 
of his case ; ” Girish Chundcr v. Jszvar 
Chandra, 3 B. L. R., A. C. J., 341 (1869). 
Sec also R . v . Patch, in Steph. Introd., 
09 — 3 o 6, and Wills' Circ. Ev., 6th Ed., 
44o; R. v. Palmer, supra; Steph. Dig., 
Art. 7, illust. (c); sec s. 114, illust. (g), 
fojt. \\ here the question was whether A 
suffered damage in a railway accident ; the 
fact that A conspired with JJ, C and D 
to suborn false witnesses in support of 
his case was held to be relevant, as con¬ 
duct subsequent to a fact in issue tend¬ 
ing to show that it had not happened. 
Moriarty v. 4. C\ & D. Ry. Co., L. R., 
5 Q. B., 314. "The conduct of a party 
to a cause may be of the highest im¬ 
portance in determining whether the cause 
of action in which he is plaintiff or the 
around of defence, if he is defendant, is 
honest and just ; just as it is evidence 
again h a prisoner that he has said one 

,nfr ,A , one time and another at another, 
’ tS Rowing that the recourse to false¬ 
hood leads fairly to an inference of guilt. 
J °' 11 you Can show that a plaintiff has 

iccn aborning false testimony, and has 


endeavoured to have recourse to perjury, 
it is strong evidence that he knew perfectly 
well that his case was an unrighteous one. 
I do not say that it is conclusive : it does 
not always follow because a man, not 
sure he shall be able to succeed by righte¬ 
ous means, has recourse to means of a dif¬ 
ferent character, that that which he de¬ 
sires, namely, the gaining of the victory, 
is not his due, or that he has not good 
ground for believing that justice entitles 
hnn to it. It does not necessarily follow 
that he has not a good cause of action, 
any more than a prisoner making a false 
statement to increase his appearance of in¬ 
nocence is necessarily a proof of his guilt; 
llt 11 1S always evidence which ought to 
>e submitted to the consideration of the 
tribunal which has to judge of the facts: 
.md therefore, I think, that the evidence 
was admissible, inasmuch as it went to 
diow that the plaintiff thought he had a 
bad case." lb., p C r Cocklmrn. C. J.. .rrc 
ay lor, Ev., § 804 ; as to conduct of a 
party in a case of malicious prosecution, 
see Taylor v. Williams. 2 B J Ad.. 857 ; 
as to admission inferred from the conduct 
of parties, see s. 58. post : see also Tavlor, 
Ev., § 804 ; Roscoc. N. P. Ev., 62; Mel- 

h; ;Wi v. Collier, 15 Q B.. 878 ; Best. Ev . 
* 

•4) P. v. Abdullah, 7 A.. 600 (1885) ; 
v. post, notes. 

*5) See In the petition of Surat Vhobni, 
10 f ... 302 (1884) ; v. post . notes ; Bes¬ 
sel a v Stern, 2 C P. C., 265. 
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) The question is. whofchcr <4 committed a crime. 

The fact that A absconded after receiving a letter warning him that inquiry was 
being-madeior the criminal, and the contents of the letter are relevant.(l) 

(i) A i3 accused of a crime. 




- The facts that, after the commission of the alleged crime, he absconded, or was in 
possession of property or the proceeds of property acquired by the crime, 
or attempted to conceal things which were or might have been used in 
committing it, are relevant.(2) 

( j) The question is whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to 
the crime, the circumstances under which and the terms in which, the 
complaint was made, are relevant.(3) 

The fact that, without making a complaint, she said that she had been ravished, 
is not relevant as conduct under this seotion, though it may be relevant—• 
as a dying declaration under section thirty-two, clause (one), or as corroborative 
evidence under section one hundred and fifty-seven. 

(I') The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, ho made a complaint relating to the 
offence, the circumstances under which, and the term in which, the complaint 
was made are relevant. (4) 

The fact that, he said he had been robbed, without making any complaint, 
is not relevant as conduct under this section, though it may be relevant— 
as a dying declaration under section thirtv-two, clause (one), or as corroborative* 
evidence under section one hundred and fifty-seven. 


Principle. —This section is an nmplific; i fi on of JJu* r p mjCGdinff one. V 
motiye^is, strictly, what its etymology indicates, t liat winch moves o r influ 
en(^s_thejpind. It has boon said that an action without a motive woulcTTw an 
efieet without a cause, and as, to take for example Criminal cases, the parti¬ 
culars of oxtemal situation and conduct will in general correctly denote th ' 
motive for Criminal action, the absence of all evidence of an inducing cause is 
reasonably regarded, where the fact is doubtful, as affording a strong presump¬ 
tion of innocence.(5) Preparation is also relev aak-it .being obyiouyly irnport- 
anLm the_£onsidera44an"of the question whether man a particular act or 
no ^ - t ^3 ^QW L. wh gther he took a ny meas ures calculated to bring it about. Pre¬ 
meditated action must necessarily be preceded not only by impelling motives 
Imt by appropriate preparations.(6) The existence of a design or plants usuallv 
employed evidentially to indicate the subsequent doing of the act planned 


(1) As lo the inferences to be drawn 
from absconding, see R. v. Sorob Roy, 5 
W. R. f Cr., 28, 30 (1866). 

(2) Steph. Dig., Art. 7, illust. (d); see 
s. 9, illust. ( c ), post . 

v * Hyman. 2 Q. B. (1896), 

O905K 551. R ’ * V ‘ 1 K - »• 

(4) R. v. MacDonald, 10 B. L. R., Ann. 
f, the absence of the accused at 

the time when a complaint is made against 
um, in cases coming within this Ulus - 
/ro/mn, does not affect the relevancy of 
such complaint and therefore does not cx- 
C1 * 1 2 * 4 • In England* evidence of cotn- 

Ia a 1 mi l sible onIv >n cases of 
t^pe and kindred offences against females 
Phipson Ev., 5th Ed.. 99. This IUus’ 
tration shows that the rule is otherwise in 
this country. See R. v. Wink, 6 C. & I\, 


397; R- '• Riddle, Starkie, Ev. 469 
note: Roscoe, Cr. Ev., 13th Ed., 23 24 

Steph. Dig., Art. 8; Phipson, Ev., 5th Ed 
99: wifes complaint in Ecclesiastical 
Courts, see Lockwood v . Lockwood, 2 
Curt.. 281 ; and complaints as evidence of 
mental and hodily feeling, see R . v. Vin¬ 
cent, 9 C. & P-, 91:1?. v. Cotu/c. 10 Cox, 
547 : cf. s. 14, post. 

( 5 ) See notes to s. 3, ante. But it is 
held that the fact of the evidence of the 
motive not being clear is no reason for 
disbelieving a plain straightforward case 
— Etnp. v. Halarnm Das, 49 C., 358. 

( 6 ) Wills’ Circ. Ev., 6 th Ed., 79 . 
Norton. Ev., 109; Cunningham, Ev 03 
94; Best Ev., §§ 454—457; the case of 
Patch cited, ib. f and in Steph. Introd 8$ 
99—106; Burrill, Circ. Ev., 343, also* ib 
546. 
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Motive; 

I repara¬ 
tion: 
conduct. 


or designed. (1) Preparation is an instance of previous conduct of the party 
influencing the fact in issue or relevant fact ; but other conduct also, whether of 
a partv or of an agent to a party, whether previous or subsequent, and whether 
influencing or influenced by a fact in issue or relevant fact, is also admissible, 
the conduct of a party being always extremely relevant, for reasons some of 
which appear in the Commentary to the section. See Introduction, ante , and 

Notes, post. 

s 3 pad in issue. 1 2 3 ') (Statements relevant under other sections.) 

, 3 (“ Relevant .”) ss. 17—31 (Oraland Documentary admission.) 

s 3 (*‘ Fad .”) s. 50 ( Opinion on relationship expressed by 

«s 10 . 14* 17 —39, 155, 157 conduct.) 

Motive , Preparation and Conduct. —Steph. Dig., Art. 7 ; Wills’ Circumstantial Evidence, 
passim ; Best, Ev., §§91, 92, 452— 467 ; BurriU on Circumstantial Evidence ; Arthur Wills 
on Circumstantial Evidence; Phillip’s Famous Cases on Circumstantial Evidence passim ; 
Phipson, Ev., oth Ed., 121 ; Norton, Ev., 107; Cunningham, Ev., 93; Taylor, Ev., §§ 104, 
1204, 1205 ; Roscoe, N. P. Ev., 28, 07 ; Roscoe, Cr. Ev., 13th Ed., 7, 14 —22, 83 Wills, Ev., 
2nd Ed., 03 ; Wigmore, Ev., §§ 117, 237, et seq. Statements accompanying Acts —Steph. Dig., 
Arte. 7, 8 ; i&., Note V ; Best, Ev., § 495 ; Greenleaf, Ev., § 108 ; Wharton, Ev., §§ 258, 259. 
Phipson, Ev., oth Ed., 47 ; Starkie, Ev., 51—53, 87—89,160—171 ; Taylor, Ev., §§583—589 ; 
Roscoe, N. P. Ev., 51-53; Powell, Ev., 9th Ed., 68—73; Roscoe, Cr. Ev., 13th Ed., 23. ; 
Statements affecting Conduct —Steph. Dig., Art. 8; Taylor, Ev., §§ 809—S10; Best, Ev., 
§§ 574, 575; Phipson, Ev., 5th Ed., 241 ; Norton, Ev., 106 ; Roscoe, N. P. Ev., 64 — 66 ; 
Powell*, Ev., 9th Ed., 430—439; Wharton, Ev., §§ 1130, 1155. 

COMMENTARY. 

Motive in the correct sense is the emotion supposed to have led to the act. 
The external fact, which is sometimes styled the motive, is merely the possible 
exi-tim* cause of this “ motive ” and not identical with the motive itself; and 
the evidentiary question is not whether that external fact is admissible as a 
motive, but whether it is admissible to show the probable existence of the 
emotion or motive.(2) Generally the voluntary acts of sane persons have an 
impelling emotion or motive.(3) It has, therefore, already been observed that 
the absence of all evidence of an inducing cause is reasonably regarded, where 
the fact is doubtful, as affording a strong presumption of innocence.(4) If there 


(1) See Wigmore, Ev., 237. Design 
or plan should be distinguished from in¬ 
tent. The latter in the substantive law 
is a proposition in issue. Design or plan 
is c\idoncc of intent, ib. Design should 
also be distinguished from emotion or 
motive, though the same facts may he 
evidence of either. 

(2) Wigmore, Ev., § 117. 

(3) Sec Wigmore, Ev., § 118. Norton, 
Ev., 107. In Palmer’s case (sec Steph. 
Introd., 107—158) Rolfe, B., in address¬ 
ing the jury, said :—“ Had the prisoner 
the opportunity of administering poison ; 
that was one thing. Had he any motive 
to do so ; that is another/’ Wills’ Circ. 
Ev.. 6th Ed., 356. 

Wilin’ Circumstantial Evidence, 
6th Ed., 260: BurrilTs Circ. Ev., 281, ci 
seq.. Rc-st, Ev., 1 453 ; see illusts. (a), 
(b). 1 he absence of all motive for a 

Crime, when corroborated by indepen¬ 
dent evidence of the prisoner’s previous 


insanity, is not without weight : A\ v. 
Sheikh Mustaffa, 1 W. R., Cr., 19 0864); 
P. v. Snrob Roy, 5 W. R., Cr., 28, 31 
(1866); R. v. Bahar AH. 15 W. R., Cr., 
46 (1871).; Dil Gazi v. R. (1907), 34 C., 
686 [absence of motive! : R. v. Jaichond 
Mundlc, 7 W. R., Cr., 60 (1867), proof of 
motive not necessary. “ In estimating 
probabilities, motives cannot, in a general 
scniC, be safely left out of the account. 
Where the motive is a pecuniary one, 
the wealth of the offender is no un- 
important consideration.” Per Sir Law¬ 
rence Peel, C. J., in R. v. Hedger, 131 
<1852). Evidence as to the motives with 
which a prisoner commits an oftence 
should be direct evidence of the strictest 
character; R. v. ZuUir, 10 W. R., Cr., 11 
(1868). The motives of parties can only 
be ascertained by inference drawn from 
facts. Taylor v. Williams , 2 B. and Ad., 
845, 857. 





MOTIVE : PREPARATION : CONDUCT. 


143 



motive which can be assigned, the adequacy of that motive is not in 
H^tTases necessary. Atrocious crimes have been committed from very slight 
motives.(I) The mere fact, however, of a party being so situated that an 
advantage would accrue to him from the commission of a crime, amounts to 
nothing, or next to nothing, as a proof of his having committed it.(2) A letter 
written by the solicitors of a Company to the plaintiff stating that the Com- 
pany declined to continue the negotiations for a contract because of the de¬ 
fendant’s threats, was held admissible (though not necessarily conclusive) 
evidence that the negotiations were in fact discontinued because of the defen¬ 
dant s threats.(3) Further, the existence of motives invisible to all except 
the person who is influenced by them must not be overlooked. (4) “ It is 
sometimes ” (Professor Wigmore points out) “ popularly supposed that in order 
to establish a charge of crime, the prosecution must show a possible motive. But 
this notion is without foundation.” Assuming for purposes of argument that 
every act must have a motive, i.e ., an impelling emotion (which is not strictly 
correct) yet it is always possible that this necessary emotion may be undiscover- 
able and thus the failure to discover it, does not signify its non-existence. The 
kinds of evidence to prove an act vary in probative strength and the absence 
of one kind may be more significant than the absence of another ; but the 
mere absence of any one kind cannot be fatal. There must have been a plan 
to do the act (we may assume) : the accused must have been present (assuming it 
was done by manual action) but there may be no evidence of preparation ; or 
there may be no evidence of presence ; yet the remaining facts may furnish 
ample proof. The failure to produce evidence of some appropriate motive 
may be a great weakness in the whole body of proof, but it is not a fatal one as 
a matter of law. In other words there is no more necessity in the law of evi¬ 
dence to discern and establish the particular existing emotion or some possible 
one, than to use any other particular kind of evidential fact. (5) An emotion 
wiay impel against , as well as towards , an act. Thus a defendant’s strong 
feelings of affection for a deceased person would work against the doing of 
violence upon him and would thus be relevant to show the not-doing.(6) 


I he reasons which exist for the relevancy of evidence of preparation or 
design have been already given. Design may be proved by an utterance in 
which it is asserted; by conduct indicating the inward existence of design; 
v evidence of prior or subsequent existence of the design as indicating its 
existence at the time in question.(7) Previous attempts to commit an offence 
are closely allied to preparations for the commission of it, and only differ in 
being carried one step further and nearer to the Criminal act, of which, however 
like the former, they fall short,(8) Preparation and previous attempts^) 
aio instances of jirevious conduct of the party influencing the fact in issue or 
re evant fact; but other conduct also, whether of a party or of an agent to 


(1; Per Lord Campbell. C. J., in K. v 
Clttd in Will9> Circ. Kv., 6th Ed. 
3 /i,\ ; v * Hed Qcr, supra, 131. 

(2) Bc3t, Ev., § 453. 

(3) Skinner & Co. v. Shew & Co., L 
2 Ch. D. (1894), 58!. 

«_i * 2 3 4 5 k> As ^ acts apparently motiveless 
see R. v. Haynes, 1 F. & F„ 066 . 667; 
R. v. Michael Stokes, 3 C. & K., 185 188, 
and next note. 

(5) Wigmore, Ev., 8 118, citing Pointer 
• £ • A. 151 U. S., 396 (Amcr.) [the ab¬ 
sence of evidence suggesting a motive is 
-t circumstance in favour of the accused: 
but proof of motive is neser indispensable 


to conviction 1 : State v, RathOun, i'4 
Conn., 524 (Amet.) [the other evidence 
may be such as to justify a conviction 
without any motive being shown]. 

(6) Wigmore, Ev., § 118, 

(7) Id.. § 237, et seq. t c.g., possession 
of tools, materials, preparations, journeys, 

experiments, enquiries, and the like. 

(8) Best, Kv., § 455; s. 14, post , illusts. 
ii), (/), (o) ; as to the probative force of* 
and infirmativc circumstances connected 
with, preparation and previous altemnt 
see Bcr.t, Ev., §5 456, 457, 

(9) See illusts. (r), (d), 8c n. 14, illusts. 
(*), (/), to). 
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/a party, whether previous(l) or subsequent(2), and whether influencii^ 
influenced by a fact in issue or relevant fact, is also made admissible under 
this section. 

The second clause applies to the party’s agents as well as the party himself. 
“ Party ” includes not only the plaintiff and defendant in a Civil suit, but parties 
in a Criminal prosecution, as for instance, a prisoner charged with murder. (3) 
The conduct need not, to be relevant, be contemporaneous. Though concur¬ 
rence of time must always be considered as material to show the connection, 
it is by no means essential.(4) “ If such* conduct influences or is influenced ” 

means u if such conduct directly and immediately influences or is influenced. 5 5 (5) 
The conduct of a party is extremely relevant.(6) It should bo remembered 
that a man’s conduct is not only what he does but also what he refrains from 
doing and that the latter is often the more significant.(7) The illustrations 
given are so many instances of natural presumptions which the Court or jury may 
draw. From preparations prior, or flight subsequent to, a crime, may be inferred 
or presumed the guilt of the party against whom such conduct is proved. (8) 
Other presumptions from conduct arise in the case of flight(9), silence(lO), evasive 
or false responsion(ll) (v. pos£), possession of documents, or property connected 
with the offence(12), change of demeanour in, or in the circumstances of, the 
accused(13) as his becoming suddenly rich, his squandering unusual sums of 
money and the like, attempts to stifle or evade justice or mislead enquiry(14) 
(as flight, keeping concealed, concealing things, obliteration of marks, suborna¬ 
tion of evidence, bribery, collusion with officers and the like) and fear indicated 
by passive deportment(15), as by trembling, stammering, starting, etc., or by a 


(1) See illusts. ( d ), (e) : as to previous 
and subsequent conduct, see Best, Ev., § 

452. r \ 

(2) See illusts. (*). (0- - 

(3) R. v. Abdullah, 7 A., 385, 399 

(1885) (F. B.), in which the ‘cnns of th.s 
section are discussed; see K. 8 

Cox, C. C., 439; 3 Russ., Cr., 48A 

(4) Field, Ev., 6th Ed., 68: \\h.dey 

Stokes, 856; Taylor, Ev., 9§ 588, S8V, 
Rouch v. C. W. R., 1 Q. B., 60 ; but 
also R. v. Bedingfield, 14 Cox, 341 ; 0as- 

sic v. London Tram Co., 21 W. R* (R n ^* » 
199; R. v. Goddard, 15 Cox, 7; Lees v. 
Marion, 1 M. & R., 210 ; Thompson v. 
Trevanion, Skin., 402 ; v. post. 

(5) R. v. Abdullah, supra, 395, 396 , 
contra, per Mamood, J., ib.. 400. 

£6) Ib., 394 ; B aimak and v. Ghansam, 
22 C M 391, 404, 406 (1894); /?. v. Ishn 
(1907); 29 A., 46; Dalip Singh v. Naval 
Kunwar, P. C. (1908). 30 A., 258 [inten¬ 
tion inferred from subsequent conduct of 
accused] ; R. v. Hcramun. 5 W. R* ^ r " " 
(1866) : R. v. Malik. 37 A., 395 (1915) 
[presumption of guilty intent] ; Aara/t 
Prasad Gunn v. King-Emperor, 44 C., 35 
(1917). See as to conduct R. v * Jora 
Hasji, 11 Bom. H. C. R.. 245 (1874), and 
Wigmorc, Ev., sub voc. 

(7) Ram Narain Singh v. Chota Nag- 
Pur Banking Association, 43 C., 332 (1915), 
per WoodrofTe J. See IV at son v. Mohesh 
Narain Roy, 2 ' 4 ’W. R . 176 (1875). 

(8) Norton, Ev., 107. 

(9) Iilust. (t), ante; absconding is usually 
but slight evidence of guilt; R. v. Sorob 


Roy, 5 W. R., Cr., 28 (1866) ; R. v. 
Gobardhan, 9 A., 528, 568 (1887) ; as to 
tlie obsolete maxim tc fatetur f acinus qui 
judicium fugit ” (he who flies judgment, 
confesses his guilt), see Best, Ev., §§ 460— 
465; Norton, Ev., 110; see s. 9, iilust. 
(c), post . 

(10) v. post. 

(11) Norton, Ev., 106, 107, and post ; 
Best. Ev., 574 ; see Moriarty v. L. C. & 
_ Ry. f ante ; for an example of inferences 
irom conduct of the character above 
mentioned, sec R. v. Sami, 13 M., 426, 
432 (1890). 

H2) Iilust. (t), ante ; see R. v. Cour- 
voxsier, Norton, Ev., Ill ; Taylor, Ev., 
§ 595 ; R. v . Cooper, 1 Q. B. D., 15. 
Letters, etc., found in a man’s house after 
his arrest arc admissible in evidence if 
their previous existence has been proved; 
R. v. Amir Khan, 9 B, L. R. 36, 70, 71 
(1871). 

' 13) Best, Ev., § 459. 

(14) Arthur P. Wills’ Circ. Ev.. 138; 
Best, Ev., § 460; Norton, Ev., 110, 111, 
Illusts. ( e ), (t), ante; R. v. Dunellan in 
Steph. Introd., 75—81 and Wills’ Circ. 
Ev., 6th Ed., 376. 380 ; destruction of 
marks, see R. v Cook, and R. v. Green - 
acre, cited in Wilis’ Circ. Ev., 6th Ed., 
134—136 and Norton, Ev., 111. 

(15) Best, Ev., § 466. Trial of 
Eugene Aram cited in Wills’ Circ. Ev., 
6th Ed.. 121. 122. and Norton. Ev.. Ill, 
112: R. v. Peter Ram, 3 W. R., Cr., 11 
M865^ [conduct of accused before and 
after crime] ; R. v. Beharec, 3 W. R., Cr., 
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secrecy(l), e.g., as by disguising the person or choosing a spot supposed 
efut of the view of others. Where a woman charged with a murder led 
Police to a place where she produced ornaments which the victim had worn 
at the time of the murder, this was held to be conduct admissible in evidence 
against her.(2) The conduct or demeanour of a prisoner on being charged 
with the crime, or upon allusions being made to it, is frequently given in evi¬ 
dence against him.(3) But evidence of this description ought to be regarded 
with caution.(4) Again in order to ascertain the real intention of parties 
to an instrument evidence of what they have done under it since its 
execution is relevant. The principle upon which such evidence is admitted, is 
contained in the maxim optimus inter pres rerum usus.(b) And so in the case of 
the Attorney-General v. Drummond, (6) Lord Chancellor Sugden said : 6 Tell 

me what you have done under such a deed, and I will tell you what that 
deed means. 55 As to the admissibility of judgments under this section, see case 
noted below(7) : and as to the admissibility of opinion on relationship, 
expressed by conduct, see section 50, post . Instances of admission by the 
conduct or acts of a party to Civil suits are of frequent occurrence. A 
party’s admission by conduct as to the existence or non-existence of any 
material fact may always be proved against him(S), and evidence on his part 


23, 24 (1865) [conduct of the prisoner 
since arrest ; feigning insanity ; general 
demeanour]. 

(1) Best, Ev., § 467; Norton, Ev., 113. 

(2) R. v. Misri (1909), 31 A., 592 

(3) R. v. Smithcrs, 5 C. & P., 332 ; 
v - Bartlett, 7 C. & P., 832; R. v. 

Mallory, 13 Q. B. D., 33; R. v. Tattersholl, 
2 Leach, 984; R. v. Phillips, 1 Lew, C. C., 
m5; R. v. Tate, C. C. A. (1908), 2 K. B., 
68 °- at p. 915; R. v. Cramp, 14 Cox, 390. 

(4) 1 Phillips and Arnold, 10th Ed., 405 ; 
Roscoe, Cr. Ev., 53, 12th Ed., 48. 

(5) Robert Watson & Co. v. Mohesh 

Hdrain, 24 W. R., 17 (1875), in which the 

Question was whether a potlah conveyed 

? n csta *e for life only or an estate of in¬ 

heritance, their Lordships of the Privy 

ouncil said :—“ In order to determine 

* is question their Lordships must arrive 

a* well as they can at the real intention of 

the parties, to be collected chiefly, no 

. from the terms of the instrument 

itself, but to a certain extent also from 

tUe circumstances existing at the time of 
its execution, and further by the conduct 

the parties since its execution.” In 

this case the pottah was less than 20 
years old at the time of the institution 

ft tlie suit, from which it appears that 

in India the maxim is not restricted to 
ancient documents, »>.. documents at 
* e Q ast 30 ? ears old {sec Field , Ev., 6th Ed.. 

68; Taybr Ev §§ 1204, 1205; Roscoe, 

, ?• E ^> * 1 2 3 4 5 * * * * * * * * * * * * * * * * * * * * * * 28 )- See also Girdhar Naggji- 
shot v. Ganpat Moroba , 11 Bom. PL C. R. 

129 (1874) ; Nidhikrishna v. Nistarini , 13 
Bom. L. R., 416, 420 (1874), s. c., 21 W. 

i ^ a H v - Chutterdharee 

loll 19 w. R„ 432 (1873); Rani Radha 

V. Gxrccdharcc Sahoo . 20 W. R., 243 
(1873) ; [boundary dispute] : Narsingh 

ya{ v. R am Rarain, 30 C., 883, 896 

LE 


(1903), as to usage affecting contracts, see 
s 92 Prov. 5, post and note; with respect 
to the course of dealing between the 
parties, when the meaning of a document 
is doubtful. Bourne v. Golhff, 11 C. & F., 
45 [evidence of former transactions] ; 
Harrison v. Barton, 30 L. J., Ch., 213; 
Forbes v. Watt, L. R., ~ H. L. Sc. & D 
214; Royal Exchange Ass. Corp. v. Tod, 
8 T L R-, 669 ; Taylor, Ev., § 1198, but 
not when it is clear ( Marshall v. Berridgc, 
19 Ch D., 233, 241; Iggulden v. May, 9 
Vcs, 233)1 the sense in which both, but 
not one only, of the parties have acted on 
it, is admissible in explanation, Phipson, 
Ev., 5th Ed., 591. Evidence of previous 
dealings is admissible only for the purpose 
of explaining the terms used in a contract 
and not to impose on a party an obligation 
as to which the contract is silent. Haji 
Mahomed v. E. Spinner & Co., 2 B. L. R * 

691 (1900) ; •Prosed Deghoria v’. 

Kali Das Naik, 42 C., 536 (1915). For 
conduct showing intention not to be bound 
bv contract, see Mathura Mohan Saha v 
Ram Kumar Saha , 43 C., 790 (1916). See 
generally as to the admissibility of ex¬ 
trinsic evidence to aftcct documents the 
introduction to Chapter VI, post. 

(6) Dru. & War., 368. 

(7) The Collector of Gorakhpur v. 
Palakdhari Singh, 12 A.. 1, 12, 45 (1889), 
and notes to s. 13, post. 

(8) Taylor, Ev., §§ 804, 806, and cases 
there cited. The original draft of the 
Evidence Act contained the following sec¬ 
tion : “A conduct of any party to any 
proceeding upon the occasion of anything 
being done or said in his presence in re* 
lation to matters in question, and the 
things so said or done, are relevant facts 
when they render probable or. improbable 
any relevant fact alleged or denied in 

10 
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explain or rebut such admissions is also receivable.(1) The plain 
title to sue, or *the character in which the plaintiff sues, or in which the 
defendant is sued, is frequently admitted' by the acts and conduct of the 
opposite party; and in some cases, the admission, though not strictly an 
estoppel, is practically conclusive. Thus, if B has dealt with A as farmer of 
the post-horse duties, it is evidence in an action by A against B to prove 
that he is such farmer: and payment of money is an admission against the 
payer, that the receiver is the proper person to receive it.(2) So also suppres¬ 
sion of documents is an admission that their contents are unfavourable to the 
party suppressing them (v. ante). When A brings an action against B to recover 
]}ossession of land, he thereby admits B's possession of the land.(3) Mere sub¬ 
scription of a paper, as witness, is not in itself proof of his knowledge of its 
contents.(4) When a landlord quietly suffers a tenant to expend money in 
making alterations and improvements in the premises, it is evidence of his 
consent to the alterations.(5) And when a party is himself a defendant (whether 
in a Civil or Criminal proceeding), and is charged as bearing some particular 
character, the fact of his having acted in that character will, in all cases, bo 
sufficient evidence, as an admission that he bears that character, without 
reference to his appointment being in writing. Thus upon an indictment against 
a letter-carrier for embezzlement, proof that he acted as such was held to be 
sufficient, without showing his appointment.(6) Delay in suing to enforce 
alleged rights may be construed as an admission of their non-existence.(7) 
Conversations that explain a man’s conduct are admissible in evidence.(8) 
As to written and oral admissions, see s. 17, post: and for further instances 
of admissions by conduct, see the next paragraph but one. 


In English law such statements are said sometimes to be admissible as 
■'tSv forming part of the vague and unsatisfactory term res geslw. The first Expla- 
lnp and ' nation declares that mere statements as distinguished from acts do not consti- 
expialnlng tute conduct. “ It points to a case in which a person whose conduct is in dis- 
nets. te up together actions and statements ; and in such case those actions 

and statements may be proved as a whole. For instance, a person is seen 
running down a street in a wounded condition, and calling out the name of his 
assailant, and the circumstances under which the injuries were inflicted. Here 
what the person says and what lie does may be taken together and proved as 
a whole.” (9) A statement may be admissible, not as standing alone, but as 


respect of the person so conducting him¬ 
self.” The provisions of this proposed 
section are, however, incorporated in 
other parts of the present Act ; see pre¬ 
sent sections, s. 11, post s. 114, illusts. 
(g), (k); Field, Ev., 6th Ed., 120; as 
to conduct of family showing recognition 
of family arrangement, see Bhubancswari 
Devi v. Harisaran Surma, 6 C., 724 (1881). 

(1) Mel finish v. Collier , 15 Q. B-, 878; 
and s. 9, post; Powell. Ev., 9th Ed., 
430—439. 

(2) Roscoe, N. P., Ev., 67; Radford 
v. M ! In tosh, 3 T. R., 632 ; Peacock y. 
Harris, 10 East, 104 ; James v. Bion, 2 Sin 
«r vSt. 606; Taylor. Ev., p. 567, note; Nor¬ 
ton, Ev., p. 114; as to esloppel arising 
from the acts of a party sec s. 115, post. 

(3) Stanford v. flurlstone, L. R-» 9 Ch., 
116. 

f4 ' Ifardiny v. Crcthorn, 1 Esp., 58. 

(5> Doc v. Allen, 3 Taunt, 78, 80 ; 
Doe v. Pye, 1 F.sp., 366; Neale v. Parkin, 


1 Esp., 229; Stanley v. White, 14 East., 
332. 

(6) Roscoe, Cr. Ev., 7 ; R. v. Borrett, 
6 C. & P., 124 ; see s. 91, exception (1), 
post, and notes thereto. See Taylor, Ev., 

§ 173. 

(7) J uygur rtath v. Syud Shah Mahomed, 

14 B. L. R., 386 (1874): Rajendra 

Nath v. Jogcndro Nath, 14 M. I. A., 67 
(1871), s . c., 15 W. R. (P. C.), 41. 

(8) R. v. Cand field, 2 Co. C. C.. 43. 

(9) R. v. Abdullah, supra, 395, 396, per 
Petheram, C. J. : “ But the case would be 
very different if some passer-by stopped 
him and suggested some name, or asked 
some question regarding the transaction. 
If a person were found making such state¬ 
ments without any question first being ask-* 
ed, then his statements might be regard¬ 
ed as a part of hi9 conduct. But when 
the statement is made merely in response 
to some question or objection it show’s a 
state of things introduced not by the fact 
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^ Jng conduct in reference to relevant facts. So it was held that the 
ers to his superior officer given by an accused person in explanation of an 
official irregularity could be proved against him if subsequently ascertained 
to be false.(l) Conduct may be equivocal without statements explanatory 
and elucidatory of it. Statements accompanying acts are in fact part of the 
res gestce just as much as the acts themselves. They are often absolutely 
necessary to show the animus of the actor. They have been styled verbal 
acts(2) Thus a payment by a debtor may be explained. by his request to 
apply it to a certain debt. If a debtor leaves home, his intent to avoid Ids 
creditors may be shown by what he said when leaving.(3) The declarations 
are not admissible simply because they accompany an act: the latter 
itself must be in issue or relevant: the admissibility of such a statement 
depends upon the light it throws upon an act which is itself relevant.(4) 
The Evidence Act makes “ those statements admissible, and those only, 
which are the essential complements of acts done or refused to >e doue, so 
that the act itself or the omission to act requires a special sigm cance as a 
ground for inference with respect to the issues in the case under rltl * w 
is not every declaration that accompanies and purports to explain a act that 
will be received, e.g ., a declaration that is equivocal(6), or is a meie expression 
of opinion(7), or is obviously concocted to serve a purpose (o) , in c er worcs 
the statements must really explain the acts(9), and the declaration mus relate 
to, and can only be used to explain, the fact it accompanies am no previous 
or subsequent facts( 10) unless the transaction be of a continuous na uie.( ) It 
is sometimes said that the declaration and act must be by the same person.( l) 
But though such declarations are often the only ones materia , le r e is by 
no means so strictly confined. It is an every-dav practice in uniina cases to 
receive the declarations of the victim, as well as those of the assailant. > o, 
in cases of conspiracy, riot and the like, the declarations of a concernec in le 
common object—although not defendants, are admissible.(Id) It has indeed 
been held that unless some such common object be pro\ec , 0 ec ar . a jons of 

participants, if neither parties nor agents, are inadnu^i ) e( ) , u n& limita¬ 
tion cannot be taken as invariable, for the exclamations o mere by-standers 
may sometimes be both material and admissible evidenced o) . ic declarations 
are no proof of the fact they accompany; the existence ot the latter must be 


in issue, but by the interposition of some- 
thing else.” lb., but see ib., 400, per 
Mahmood, J., and ante. 

(1) S. v. Gancsh, 4 Bora. L. R., 284 
<1902). 

(2) Norton, Ev., 106, Bateman v. Bailey, 
5 T. R., 512 ; Hyde v. Palmer, 3 B. & S., 
657 * 32 L. J., Q. B., 126; Bcnnison v. 
Car tier ight, 5 B. P. & S., 1. 

(3) Bateman v. Bailev, supra; Roscoe, 
N. P. Ev., 52. 

(4) Wright v. Tatham (1838), 5 Cl. & 

; R. v. Bliss, ib.. 550 ; Hyde v. 
1 aimer, supra ; Roscoe, N. P. Ev., 53 ; 

W hen any facts are proper evidence 
upon an issue all oral or written declara¬ 
tions which can explain such facts, may 
be received in evidence; ” Wright v. 
Tatham, supra, per Baron Park. See 
Steph. Dig., p. J 61. 

(5) R, v. Rama Birapo, 3 B l * 1 2 3 4 5 6 7 17 

(1878), per West, J. ’* ’ 

(6) R, v. Bliss, supra; R. v. Wain- 

wight, 13 Cox, 171 ; Roscoe, N. P. Ev., 


(7) Wright v. Tatham, supra. 

(8) Thompson v. Trcvanion, supra; R 
v. Abrahams, 2 C & K., 550; Brodic v. 
Brodie, 44 b. i. N. S., 307; Starkie, Ev., 
39 ; and sec American cases, and authori¬ 
ties in Phipson, Ev., 5th Ed., 47. 

(9) Sec remarks in ft, v . Rama Birapd, 

supra. 

(10) Hyde v. Palmer, supra. 

(11) Bcnnison v. Cartwright, supra; 
Raxvson v. Haig, 2 Bing., 99. 

( 12> 1-1 cnee v. Malkin, 27 W. R. (Eng.), 
340 ; 40 L. T., 196. 

(13) v * Cordon, 2 How. St. Tr., 520; 
R v. Hunt, 3 B. & Aid., 574; R. v* 
(VConnell Arm. & Tr. R., 275 ; the pre¬ 
sent section deals only with statements by 
parties ; the declarations mentioned in the 
text would be admissible under s. 10, post. 

(14) R. v. Petcher ini, 7 Cox, 79; B-uce 
v. Xtcolupolo, 11 Ex., 129. 

(15) See note (12), supra, ante; such 
evidence may be admissible under s. 6, ante, 
see s. 6 illust. (a) and note, ante. 
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_jtablished independentlyAs to the admissibility of declarations 
evidence of mental and physical conditions, see the fourteenth section, post. 
Illustrations (j) and (k) are illustrations of statements accompanying and 
explaining the conduct of a person an offence against whom is being enquired 
into. Under these illustrations, the terms in which the complaint was made are 
relevant.(2) “ A distinction is to be marked here between a bare statement of 

the fact of rape or robbery, and a complaint. The latter evidences conduct; 
the former has no such tendency. There may be sometimes a difficulty in 
discriminating between a statement and a complaint. It is conceived that the 
essential difference between the two is that the latter is made with a view to 
redress or punishment and must be made to some one in authority—the Police, 
for instance, or a parent, or some other person to whom the complainant was 
justly entitled to look for assistance and protection. For instance, a petition 
impugning the conduct of a Police officer and begging that he may be put on 
trial is a complaint within the meaning of the Criminal Procedure Code.(3) 
The distinction is of importance ; because while a complaint is always relevant 
a statement not amounting to a complaint will only be relevant under particular 
circumstances, e.g ., if it amounts to a dying declaration, or can be used as corro¬ 
borative evidence.(4) The present section, so far as it admits a statement as 
included in the word “ conduct ” must be read in connection with the 25th and 
26th sections, post , and cannot admit a statement as evidence which would be 
shut out by those sections.(o) 


In England it is now held tfiat in prosecutions for rape and offences of a 
similar character, a statement m ’the nature of a complaint made by the pro- 
* secutrixr to a third person, not in t^e presence of the accused, may bo given in 
evidence provided such statement is shewn to have been made at the first 
opportunity vwhich reasonably ‘offered itself after the commission of the offence.(6) 
It was formed doubted whether the particulars of the complaint could be dis- 
• closed by thb witness^ for the Urown, either as original or as confirmatory 
evidence; but it is now settled that they may. be so given in evidence in this 
class of cases, but only in this class, not as bemg evidence of the truth of the 
charge against the accused; but as evidence of the consistency of conduct of 
v the prosecutrix with thp stor$\NJd by her m the witness-box apd as negativing 
consent on her part.(7) ' It was ^hone time thought that this evidence was only 
V* .admissible in casks where non-consent was a material element.(§) This however 
V not now the law.(9) ‘ * x 

In the second Explanation “ statement includes documents addressed 
to A person ftnd shown to have come to his actual knowledge. (10) The state- 
mentSywhether oral or written must affect the conduct : if they cannot bo shown 
^to have done so they are Inadmissible uudeT this section. 44 Statements made 
in the presence of a party are admissible as the groundwork of his conduct. * 
Tims, if a man accused of a crime is «lciit, or flies, or is guilty of false or evasive 
re6ponsion,\his conduct, is, coupled with the statements, in the nature of an ad¬ 
mission, and therefore evidence against himself. His flight or false responsion 
* _ |_ kj —---— : _ ■ __ 


(1) I^pson, Ev., 5th Ed., 47 ct scq. 

<2) As to the English rule on this 
point, see Steph. Dig., p. 162; Taylor Ev., 
$581*; Roscoe, Cr. Ev., 25; see R» v * 
donald, supra; Norton Ev., 114; Whm®y 
Stokes 827; R. v. Lilly man, 31 L. J-, 583 
(June 2t)th, 1896), 2 Q. B. (1896), 167; 
tf'.vv. Osborne (1905). 1 K. B.. 551. 

W Gangadhar Pradhan v. Emperor, 43 
Ck, 173 (1915), hut sec Emperor v. Phulel. 
35 A..-A02 (1913) (accusation not made as 
^ a complaint). 

(4) NortQn, Ev., 114. See Wilis’ Et., 


11,'for meanipg of “complaint” with Cr. 
, Er* Code, s. 196, see Apurba Krishna Bose 
• v. R. (1907), 35 C., 141 ; R, v. Sham Lall 
\ (,1889), 14 C., 707. v 

r <5) R. v; Nana, If 3., 260 (1889). 

C6) R. v. Osborne *1905), 1 K> B., 551. 

(7) R. v. Osborne (1905), 1 K\B., 551; 
R. v. Lillyman (1896), 2 Q.*B., 167 ; R . v. 
Rowland (1898), 62 J. P., 4.59. 

(8) R. v. Kingham (1902),*66 J. P. } 393. 

(9) Taylor, 581. 

(10) Illust. (/»)• ante; Wright v. Tafhotn 
(1838), 5 Cl. and Fin., 670. 


\ v 
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e equivocal per se, and might be unintelligible without our knowledge 
„at led to it. His act upon the statement, and the statement, are so blended 
together, that both form part of the res gestce , and on this ground again, the 
statement is as receivable as the act. In point of fact, it is the conduct of the 
party upon the statement being made, that is the material point; the statements 
themselves are only material as leading up to and explaining that.(l) The 
mere fact that statements have been made in a party’s presence or documents 
found in his possession, though it may render them admissible against him as 
original evidence— e.g. } as showing knowledge or complicity—will atiord no 
proof per sc of the truth of their contents ; the ground of reception for the latter 
purpose is that the party has, by his conduct or silence, admitted the accuracy 
of the assertions made.”(2) And in a recent case it has been held that o ren er 
documents found in the possession of a prisoner admissible against him m 
proof of the contents it must be shown that by some act, speech or wn mg 
he has manifested a knowledge of all or any of them ; and it lias been a so . eld 
that this would apply more strongly when of the documents m ques ion *ome 
tad been received by him and others written by him.(3) n c case of 
statements made to, or in a party’s presence, he may either rep y o em 
keep silent(4), or his conduct may be otherwise affected } iem.(o) 
When the statement in replv accompanies and explains an ac 0 e .* du 
the statement, it may be relevant under this section or the sec ion re a mg 
to oral or documentary admissions; when it is unaccompamec y an 7 1 2 3 4 * * * * * * > l 

*Ray be relevant under the latter sections. Such statemen ■> njat n d 

party’s presence and replied to, will be evidence against him o e ac a t 

to the extent that his answer directly or indirectly admits t eir ru .( ) 
a party’s silence will render statements made in his presence ev e . 0 * 

him of their truth(7) only when ho is reasonably called on ° PJ *. 
statements. Care must be taken in the application of & 1 1 7^ c 

cons entire videtur (silence gives consent) : for in many cases, m " 1 c 

can be placed on this circumstance. (8) Admissions from si one ll l leb ence 


(1) Norton, Ev., 106, 107. “It is a 
general rule that a statement made in the 
Presence of the prisoner, and which he 
flight have contradicted if untrue, is evi¬ 
dence against him,” per Field, J., in R. v. 
Mallory, 15 Cox, 456, 458. 

(2) Fhipson, Ev., 5th Ed., 241, and 
authorities cited at head of commentary. 
\ party ma y> °n similar grounds, be affect- 
c d by the acquiescence of his agents or 
others for whose admissions he is respon- 
^ole, il\ ; Haller v. Worman, 3 L. T. N. S., 
' 41 i Price v. Woodhousc , 3 Ex., 616 ; and 
see section, supra. 

(3) Lalit Chandra Chowdhury v. R. 

39 c -> 119; Bar indr a Kumar 

% hos * v. R. (1909), 37 C., 91 ; Wright v. 
Path am (1838), 5 Cl. and Fin., 670. 

(4) Ulust. (g), ante; Neile v. Jakle, 2 

& K., 709, supra. 

(3) Ulusts. (/), (h), ante. 

(b) v. post , s. 17 ct scq.; Phipson, Ev., 

' Ed., 241 ; Taylor, Ev., § 815 ; Jones 
P Morrell. 1 C. & K., 266 ; R. v . John. 7 
r p -> 324 ; Child v. Grace, 2 C. & P., 
t ’ v * ^ elsh, 3 F. & F., 275 and note 

° ‘bis case in 3 Russ. Cr.. 488. 

vO Neile v. Jakle , supra : Hayslcp v. 
6^?^ 1 A * ^ ^ > 165 > Price v. Burra, 

vv - R. (Eng.), 40 ; R. v. Cox, 1 F. & F., 


on . R v. Mallory , 15 Cox 458. 

(8) See Child v. Grace, 2 C. & P., 193; 
per Taddy Serjt.: “ The not making an 

answer may under some circumstances be 
quite as strong as the making one : ” per 
Best, C. J * “ ReaUy Is most dangerous 
evidence. A man may say this is imperti¬ 
nent in yo u aml 1 vvilt not answer your 
question." See also Moore v. Smith. 14 
Scrg. & R- 393 ; Lucy v. Mouflet, 5 H. & 
y 229 ; Wiedemann v. Walpole (1891), 2 
q B., 534 ; Norton, Ev., 113. “So state¬ 
ments made in a party’s presence during a 
trial are not generally receivable against 
him merely on the ground that he did not 
deny them, for the regularity of judicial 
proceedings prevents the free interposition 
allowed in ordinary conversation." Melon 
v. Andrews, 1 M. & M., 336 ; R. v. Appleby , 
2 Starkie, N. P. C., 33 ; R. v. Turner, 1 
Moo. C. C.. 347 ; Child v. Grace , supra. 
Even here, however, cases may occur in 
which the refusal of a party to repel a 
charge made in a Court of Justice ; 
Simpson v. Robinson, 12 Q. B., 512 ; or 
to cross-examine or contradict a witness; 
R, v. Coyle, 7 Cox., 74 ; or to reply to an 
affidavit : Morgen v. Evans, 3 C. & F., 159, 
203; Freeman v. Cox. 8 Ch. D.. 148 . 

Hampden v. Wallis, 27 Ch. D., 251, “may 
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_jquently occur with reference to unanswered letters or failure to object toS 
account. Here the question will’ also be whether there was any duty or necessity 
to answer or object. The rule has been stated by Bowen, L. J., to be that, 
“ silence is not evidence of an admission, urdess there are circumstances which 
render it more reasonably probable that a man would answer the charge made 
against him than that he would not/’(l) A man is not bound to answer every 
officious letter written to him. Though unanswered, a letter may be evidence of 
a demand .(2) The mere failure to answer or object will not generally imply 
an admission.(3) But it is otherwise if the writer is entitled to an answer; so, 
in the case of a letter written by A to B, to which the position of the parties 
justifies A in expecting an answer,—as when the subject of it is a contract or 
negotiation before pending between them,—the silence of B may be important 
evidence against him.(4) Among merchants it has been held' in certain old 
cases that an account rendered will be regarded as allowed if it is not objected 
to within a second or third yost, or at least if it is kept for any length of time by 
the addressee without his making an objection, it becomes a stated account. 
It is said however in Taylor on Evidence to be doubtful how far these cases 
would be followed at the present day, and whether (apart from any special 
circumstances under which the account is sent in) any valid distinction can be 
drawn between accounts rendered between merchants'and those between other 
persons, and that with regard to these latter it now appears to be clear that the 
mere fact that they have been kept by the addressee without remark is no 
evidence that he has acquiesced in their contents. (5) Letters and other papers 
found in a party’s possession will occasionally in a Civil suit be evidence against 
him, as raising an inference that he knows their contents and has acted upon 


afford a strong presumption that the im¬ 
putations made against him are . C °" e( ? v 
In $ookram Misser v. W. Crow y, • 

R., 283—285 (1873), Phear, J., said : it 
is true that silence on the part of c eo 
ant during the. trial of a case in regard to 
any matter brought against him m the 
course of the case might possibly he of 
some value afterwards irrespective of the 
decree, as amounting to an admission on 
his part .that that which was alleged and 
with regard to which he had kept silence 
was true.” See Phipson, Ev., 5th Ed., 241, 
and see American cases there cited : and 
Cunningham’s Ev., 95 and 96. So when a 
Judge at a trial made a proposal as to the 
course of proceedings in the presence of 
counsel who raised no objection, it was 
held not open to counsel subsequently to 
question the propriety of the course to 
which he had* impliedly given his assent ; 
Morrish v. Murrey, 13 M. & W., 52, and 
“ if a client be present in Court and stand 
by and see his solicitor enter into terms 
of an agreement he is not at liberty after¬ 
wards to repudiate it.” Swinfen v. Swin * 
fen, 24 Bcav., 549, 559, Asiatic Steam 
Navigation Co. v. Bengal Coal Co. (1908), 
35 C. ( 751. 

(1) Wiedemann 'v. Walpole, supra, at p. 
539 and see pet VVilles, J., in Richards v. 
Gellatly, V. R„ ? C. P. at p. 131 ; the re¬ 
lation between the parties must be such 
that a reply might be reasonably expected. 
Norton, Ev. f 113; Edwards v. Toulls, 5 M, 


& G., 624. ‘ The only fair way of stating 

the rule of law is, that in every case you 
must look at all the circumstances under 
which the letter was written, and you must 
determine for yourself whether the cir¬ 
cumstances arc such that the refusal to re¬ 
ply alone amounts to an admission : ” per 
Kay, L. J., in Wiedemann v. Walpole, 2 
Q. B. (1891), 541 ; and see per Jenkins, C. 
J., in R. v. Bal Gangadhar , 28 B., at p. 491 
(1904). 

xr Norton, Ev., 113. Sec also Roscoe, 
N. P. Ev., 53. 

(3) See Fair lie v, Denton, 3 C. & P., 
.103 • what is said to a man's face he is 
•f f 0mc < l e £ rce collected on to contradict, 
it lie does not acquiesce in it, but it is too 
much to say that a man by omitting to 
answer a letter admits the truth of the state¬ 
ments it contains,”' ,pcr Lord Tenderden ; 
or that every paper a man holds purport¬ 
ing to charge him with a debt or liability is 
evidence against him Doe v. Frankis, 
11 A. & E., 792, per Lord Denman, and see 
Richards v. Gellatly, L. R., 7 C. P., 127 ; 
Wiedemann v. Walpole, supra. 

(4) Lucy v. Mouflct, 5 H. & N.. 229; 

Edwards v. Toulls, supra ; Richardson v. 
Dunn, 2 Q. B., 218 ; Gaskill v. Skene. 14 
Q. B., 664 ; Fairlie > V, Denton, c upra 5 

Freeman v. Cox, supra ; Hampden v. 
Wallis, supra. 

(5) Taylor, Ev.. § 810, and cases there 
cited. 
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/and they are frequently received in Criminal prosecutions.(1) So, also, 
e opportunity of constant access to documents may sometimes, by raising a 
presumption that their contents are known, and of non-objection, afford ground 
for affecting parties with an implied admission of the truth or correctness of such 
contents.(2) Thus the rules of a club or the proceedings of a society recorded 
by the proper officer and accessible to the members(3) or an account-book kept 
openly in a club-room (4) are evidence against the members. On similar grounds 
books of account which have been kept between master and servant, tradesman 
and shopman, banker and customer or co-partners(b), will occasionally be 
admitted as evidence even in favour of the party by whom they have been written, 
provided that the opposite party has had ample opportunities for testing from 
time to time the accuracy of the entries.(6) In the case cited below _ie 
accused was convicted of theft on the evidence of an accomplice wInch w as 
treated as corroborated in material particulars by the depositions of a . o ice 
officer and the complainant to the effect that the accused pointed out the ouse 
which he had entered on the night of the offence and the various placeb m ae 
house connected with the offence. 

Held : (1) that the evidence of the Police officer and the complainant as to 
the pointing out of the various places by the accused was really evidence 0 he 
confession of his guilt made while he was in the custody of the to ice o cer 
and was therefore inadmissible under ss. 25 and 26 of the kv ldence c o 
1872 ; (2) that the evidence could not be treated as evidence of contuc a P a r 
from the accompanying statements imder this section ; and (3) a 1 ’ 

ment made by the Police officer to the complainant in # the presence ^ e 
accused that he (the accused) was going to show the various p aces connec e 
with the theft was not admissible under explanation 2 to tins sec ion ^ ec\ use 
the conduct apart from the accompanying statements was no s °w 0 ^ 
relevant, and, secondly, because under the circumstances such a statement 
could not be said to affect the conduct of the accused. (7) 


<SL 


9. Facts necessary to explain or introduce a fact issue Jaets 
or relevant fact, or which support or rebut an inference sug- explain Di¬ 
gested by a fact in issue or relevant fact, or which establish the 
identity(8) of any thing or person whose identity is relevant, f ac t s . 
or fix the time or place at which any fact in issue or relevant fact 


(1) Lalit Chandra Chowdhury v. R. 
0911), 39 C., 119. 

(2) Taylor, Ev., § 812. See notes to s. 
14, post. 

(3) Raggett v. M us grave, 2 C. & P., 
556; Alderson v. Clay , 1 Star'kie, 405 ; 
^spitel v. Sercombe , 5 Ex., 147. 

(4) Wilsie v. Adamson, 1 Phillips, Ev., 

339. P 

(5) See Lindley, Partnership, 536, 5th 
Ed., and cases there cited : atnd note to s. 

post. 

. Taylor, Ev.. § 812. and cases there 
^ted: as to books of a Company see 
Lindley, Company Law, 312 ; Phipson, Ev., 
5th Ed., 243. 244, 344 ; and books of Cor¬ 
porations, Taylor. Ev.. §§ 1781—1783; 

Jhipson, Ev., 5th Ed.. 243, 244, 352; 
Koscoe, N. P. Ev., 123, 214—215 ; Grant 
0n Corporations, 317—319 ; and note to 
s - 35, post. 

(') Bmp. v. Hira Gobar, 21 Bom. L. R.. 
'f4; s. c., 52. I. A., 601; 20, Or. L. J., 


(8) See as to identity, Introduction to 
ss 45—51. Post (opinion evidence). 
Wigmore, Ev*., § 410, et seq. Witnesses 
may state their belief as to the identity 
of persons present in Court or not and 
may also identify absent persons by photo¬ 
graphs produced and proved to be theirs 
fPhipson, Ev., 5th Ed., 376 ; Frith v. 
frith, L. R- P* D. (1896). p. 74 ; note to 
s. 35. P° st: Introduction to ss. 45—50, 
post ; Rogers. Expert Testimony, § 140.] 
Tin* same rule applies to identification of 
things (ib)- ^ is well settled that for 
certain purposes photographs may be re¬ 
ceived in evidence. Thus whenever it is 
important that the locus in quo should be 
described to the jury, it is competent to in¬ 
troduce in evidence a photographic view 
of it. So also in an action to recover 
damages for assault committed with a raw 
hide a plaintiff was allowed to introduce a 
ferrotype of his back taken three days 
after the injury, the person taking the 
same having testified that it was a 
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lappened, or which show the relation of parties by whom any 
such fact was transacted, are relevant in so far as they are neces¬ 
sary for that purpose. 

Illustrations. 


(a) The question is, whether a given document is the Will of A. 

Tho state of A's property and of his family at tho date of the allcgod Will may 
he relevant facts.(l) 

(b) A sues B for libel imputing disgraceful conduct to A ; B affirms that the matter 
alleged to he libellous is true. 

The position and relation of the parties at the time when the libel was published may 
be relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected with 
the alleged libel are irrelevant, though tho fact that there was a dispute 
-may be relevant if it affected the relations between A and B.( 2) 

.(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his house 
is relevant, under section 8, as conduct subsequent to, and affected bv, facte 
in issue. 

The fact that at the time when he left home, he had sudden and urgent business, 
at the place to which he went, is relevant, as tending to explain the fact 
that he left home suddenly. 

The details of the business on which he left are not relevant, except in so far as 
they are necessary to show that the business was sudden and urgent.(.l) 

(d) A sues B for inducing C to break a contract of service made by him with A, 

C , on leaving A’s service, says to A 1 am leaving you because B has made me a 
better offer/ This statement is a relevant fact as explanatory of C’s 
conduct which is relevant as a fact in issue.(4) 


correct representation. Rogers, ^ op cit. 
Harris’ Law of Identification, §§ 12, 1 

178, 352, 590, 642. As to photographic 
copies of writings for purpose of com¬ 
parison, see s. 73, post. 

(1) As explanatory or introductory. 
Also when the question is Will or no 
Will, such facts may contradict or sup¬ 
port the terms of the alleged Will whence 
forgery might he presumed or negatived. 
Such facts would then “ rebut or sup¬ 
port an inference suggested by a fact 
in issue ” (Norton, Ev., 116). It is to 
be observed that the factum and not the . 
construction of the Will is here the matter 
in issue. As to evidence of surrounding 
circumstances in aid of construction, see 
Introduction to Chap. VI, post. 

(2) The object with which what would 
otherwise be collateral matter is receiv¬ 
able here, is to show the malice or animus * 
of the libeller, though to go into the full 
details of a quarrel would be too remote 
and would waste too much time. It is 
sufficient to show that there was a quarrel, 
Norton, Ev., 117. Simpson v. Robinson, 
^ 2 0- B., 511 : see s. 14, illust. ( c) t post. 

f l he presumption or i( inference ” 
arising from the act of absconding is thus 
rebutted.’ The fact of absconding is in 
itself equivocal. It may be the result of 
guilty knowledge or conscience, or it may 


be perfectly innocent. Anything, there¬ 
fore, that the party says at the time of 
the act is receivable as explanatory of n 
relevant fact. It .would also be receiv- 
a3le as part of the res gestae and a 9 a 
declaration accompanying an act. The 
question frequently arises in bankruptcy, 
when it is necessary to decide whether 
leaving the house is an act of bankruptcy 
-not. In order to prove the intent with 
which the bankrupt departed from his 
dwelling-house evidence of what he said 
is admissible as forming part of the res 
gesttr. Morton, Ev., 118; Roscoe, N. P. 
hv., 52 ; Uateman v. Bailey , 5 T. R., 512; 
Ambrose v. Clendon, Ca. t., Hardw., 267 ; 
Rouch v. G. IV. Ry. Co., 1 Q. R., 51 ; 
bmuh v . Cftimer, 1 N. C., 585. The de¬ 
tails, just as in illust. ( b ), are not ad¬ 
missible generally except as corroborating 
trie allegation of the suddenness and 
urgency of the emergency which caused 
the departure. Declarations made or 
letters written during absence from home, 
are admissible as original evidence, since 
the departure and absence are regarded 
as one continuing act. Taylor, Ev., 
§§ 588, 589. 

(4) v. post . Hadley v. Carter, S New 
Hamp. P., 40; Brukozusky v. Thacker, 
Spink and others, 6 B. L. R., 107. 
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facts. 


accused of theft, is seen to give the stolen property to B, who is seen to give 
wife. B says, as he delivers it, * A says you are to hide this.’ B's statement is 
relevant as explanatory of a fact which is part of the transaction. (1) 

(/) A is tried for a riot, and is proved to have marched at the head of a mob. 

The cries of the mob are relevant, as explanatory of tho nature of the transaction^ 2) 

Principle.— Asjlie 7th and Sth seotin m provide gon^lly for Irtlfl tfmis- Explanatory 
I aion of facta CAiusative of a fact relevan t ur in iaa tfo, tlio pr esent Beo ti on mM,yJJo 

I saU generally to provide for facts explana tory of any_jmch inere 

1 are many incidents which, though they may not strictly consti u e a a ^ - in 
issue, may yet be regarded as forming a part of it, in the sense. 1 ia 
accompany and tend to explain the attain f act, such as identity (4), nanu 
places, jj tf other 

explanatory and introductory facts of a like nature.(5) The particu c.rs leceiv 
able will necessarily vary with each individual case; it is not a , • ‘ 

of a transaction that may be proved ; for the narrative might c . 

purely irrelevant and unnecessary detail. (6) By the answers dual iz^ r 7) 

Huestions, if sufficiently particular for the purpose, the fact is 
also Commentary, post. 

s. 3 (“Fact”) s. 11 (Rebuttal of inference, etc.) 

s- 3 (** Fact in issue.”) s. 3 (“Relevant.”) 

Steph. Dig., Ait. 9 : Stepli. Introd.; Pliipson, Ev., 5th Ed., 47 ; Cunnin 0 ha 
Norton, Ev., 115 ; Wills’ Ev., 2nd Ed., 65 ; Wigraore, Ev., §§ 410—410. 


COMMENTARY. 


The seventh section, ante , provides for evidence o ‘ . , & 

onder which relevant facts or facts in issue happened, am . . ' ' . 

sections, post, for evidence of similar facts, closely connccec 
tact, and explanatory of it. Evidence in support., and pm u 1 • , . . • . 

°f inferences is of a similar explanatory character. (8) u * 1 2 . ^ ° 1 h 

very like the present one as to rebutting an inference am 01 ■ J* ali * ns a,u e 0 
sections overtopping one another.(9) All the abovemen s qua lfy, 

explain, or complete the main fact in some material par <* ' * 1 statement 

which can be shown to be explanatory under this see ion nm je admissible 
irrespective of whether the person against whom it is mard it, or was 

present when it was made.(lO) But it is necessary to distinguish the purpose 
for which it is admissible. 44 It is presumed that the s a anents made by C in 
the one case, and B in the other [illusts. (d), (e), ante], are only to be receivable 


(1) v. post. 

(2) This illustration is founded on the 

case of R. v. Lord George Gordon, 21 
How. St. Tr., 514, 529. “ In the case put, 

the cries would be made in the presence 
°f the leader, though they were the cries 
°f third parties, not of himself; his 
h Uertcc would l>r equivalent, to an odmis 
sion that he accepted and acquiesced in 
'hose cries as explanatory of the common 
objects of himself as well as of those he 
led. Under the effect of the next section 
such cries would be evidence against th< 
accused, even if he was not present, upon 
proof of a conspiracy between himself and 
the rioters, joint and common, for the pre¬ 
paration of a wrongful net.” Norton, Ev.. 
'19. In R, v. Hunt, 3. B. & Aid.,’ S66. 

'6, evidence given of banners and 


inscriptions was held to be properly ad- 
nvssible to show the general character and 
intention of an assembly. 

( 3 ) Cunningham, Ev., 9,9. 

(4) Sec Norton, Ev., 119; R. v. Rid: 
man 2 East., P. C., 103S ; R. v. Rooney, 
7 C. & P-» 517 * v * Burscy, 6 C. & P., 
81 ; Will*' Ev., 47. 

(5) See R . v. Amir Khan, 9 B. L. K., 
36, 50, 51 (1871). 

(6) Phipson, Ev., 5th Ed., 47; the facts 
arc relevant, " in so far as they are neces¬ 
sary for that purpose,” 9. 9, supra. 

(7) Bentham cited in Norton, Ev., 44. 

(8) lllust. (c). 

(9) Norton, Ev., 115, and Introduction, 
ante. 

(10) See illusts. (d), (c). 
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as evidence that sueli statements were made, as declarations accompanying 
and explaining an act, not of the truth of them as affecting B or A respectively’ 
Without some proof of authority given by the parties to be affected, to those 
making the statements, it is clear that a very dangerous innovation is intro¬ 
duced, whereby persons may suffer in life, person, or property by statements 
put into their mouths behind their backs ; a principle which the law of evidence 
has hitherto entirely eschewed.”(1) Identity may be thought of as a quality 
of a person or thing. The essential assumption is that two persons or things 
are thought of as existing and that the one is alleged because of common features 
to be the same as the other. The process of inference operates by comparing 
common marks found to exist in the two supposed separate objects of thought 
with reference to the possibility of their being the same. It follows, that°its 
force depends on the necessariness of the association between the mark and a 
single object Where a circumstance, feature or mark may commonly be found 
associated with a large number of objects, the presence of the feature or mark 
m two supposed objects is little indication of their identity, because on the general 
principle of relevancy the other conceivable hypotheses are so numerous, i.e., 
the objects that possess that mark are numerous, and therefore two of them 
possessing it may well be different. But where the objects possessing the mark 
are only one or a few, and the mark is found in two supposed instances, the 
chances of the two being different are ml or are comparatively small. For 
simplicity s sake the evidential circumstances may thus be spoken of as a mark. 
But m practice it rarely occurs that the evidential mark is a single circumstance. 
It is by adding circumstance to circumstance that we obtain a composite feature 
or mark which as a whole, cannot be supposed to be associated with more than 
a single object.(2) In the undermentioned case(3) one of the questions in issue 
as to the pedigree of a certain family being whether one GS was son of BS or of 
one MS belonging to a totally different family from that of BS, an attested 
copy of a rubkar (or Magistrate s judgment) in some proceedings Iona anterior 
to the suit, was tendered in evidence, in which rubkar GS was described as the son 
of BS. It was held that the rubkar was admissible in evidence under the provi¬ 
sions of this section. Where one of the main questions for determination in a 
case was whether a document impugned was or was not presented before the 
Registrar by one NS, a comparison of the thumb-impression of the person 
who presented the document with that of NS, was held to be admissible under 
this section if the similarity of those impressions could establish the identity 
^ person with ^-( 1 2 * 4 ) . A and 5 1 were barged with theft committed in 
J J14 m the house of a prostitute , evidence was brought forward to shew that 
( and D committed a theft in the house of another prostitute in 1918 in some¬ 
what similar circumstances. Held , (Chaudhuri, J., dissenting) that the evidence 
was not admissible either under this section or under s. 11 to prove that A and 
h were the same persons as C and I). (5) It often happens that a place or ft 
time is marked significantly by an utterance there or then occurring so that 
the identification of it may alone be made, or not be made, by permitting the 
various witnesses to mention the utterance as an identifying mark. Thin 
utterance, not being used as an assertion to prove any fact asserted therein, 


(1) Norton, Ev., 118, 119; per contra. 
Cunningham, Ev., 98-99 ; it will be seen 
from the illustrations themselves that the 
statement in ill list, (d), is relevant as ex¬ 
planatory of C’s conduct : and in ( e ) of 
" a fact ivkith is part of the transac¬ 
tion.” 

(2) Wigmore's Evidence, § 411. Cir 

ciimstancrs identifying persons are cor 

portal marks, voice, mental peculiarities, 
clothing, weapons, name, residence and 


other circumstances of personal history* 
I b., § 413. 

(3) Radhan Singh v. Kanayi Dichit, 18 
A., 98 (1895). 

(4) R. v. Fakir Mahomed, 1 C. W. N.» 
33. 34 (1896) : see as to identity, and post, 
s. Jl. and Introductions to ss. 45—51. 

(5) Bmp. v. Panchu Das. 47, C., 671, 
(F. B.b s. c.. 24 C. VV. N„ 501; 31. C. U 
J., 402. 
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noxious to the hearsay rule and may therefore* be proved like any 
otheFldentifying mark. The utterance cannot, however, be used as hawing 
any assertive value. From this use of identifying utterances the following 
superficially similar uses should be distinguished (a) mentioning a third person’s 
utterance as a reason for observing a particular fact, (b) mentioning it as a 
reason for recollecting a particular fact; (c) using one's own prior utterances 
of a fact to corroborate one’s present testimony and repel the suggestion of 
recent contrivance.! 1) 

10. Where there is reasonable ground to believe that two 
more persons have conspired together to commit an offence or 
&n actionable wrong, anything said, done, or written by any 
one of such persons in reference to their common intention, 
after the time when such intention was first entertained >\ 
a ny one of them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of pioving 
the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it. 

Illustration . 

Reasonable ground exists for believing that A has joined Jn a conspiracy t 
^ ar against the Queen. , . n 

The fact 3 that B procured arms in Europe for the purpose o 10 conspiracy, 
collected money in Calcutta for a like object, D persuaded per? * ns to J om co ^ ^ 

Bombay, E published writings advocating the object in view at Agra, an ran mi 
from Delhi to G, at Cabul, the money which C had collected at Calcutta, an c scon eu $ 

°f a letter written by U, giving an account of the conspiracy, arc cat 1 re t n , 
prove the existence of the conspiracy and to prove A’s complicity m i » a lou ^ 1 u ina A 
“ lave beep ignorant of all of them, and although the persons b} w honi t k \ Mcro ( ' llL 
^ e re strangers to him, and although they may have taken place c . rt ic jumc e 
c °nspiracy or after he left it. 

Principle._ Tlift ml* which nnyn t . hfl* ft sha lLfe? 

and declarations of his agent or d 

r° nce *(2) A conspiracy makes each conspirator liable u V* -nminal law, 

the acts of every other conspirator done in pursuance! ) o conspiracy A 
Cons equently the admissions of a eo-conspirator. in ^\ used to affect tile 
'I-,;! th,> otJiera Qfi the same flfiTlflitilf* 1 ? 8 W , ’ 1 " a - ^ n ereai:- 

theS^gaUiability. The inclusion of tort-feasors enacts the same rule m its 
a Pplication to Civil liability for torts.(4) The tests therefore arc the same 
Whether that which is offered is the act or the admission of the co-conspirator 
?, r Joint tortfeasor; in other words the question is one of substantive law and 
. s solution is not to be sought in any principle of evidence.(5) The principle 
* substantially the same as that which regulates the relation of agent and 
principal. When various persons conspire to commit an offence or actiona hie 
jvrong (e.g., co-trespassers or other tortfeasors) each maxes the lest his agents 
0 carry the plan into execution. The acts done by any one m reference to the 
common intention (v. post) is considered to be the act of all. Ibe>c m fcs are 
heniselves evidence of the corpus delicti x the conspirac} to be established; 


<SL 


Things said 
or done by 
conspirator 
in reference 
to common 
design. 


(0 Wig-more, Ev., § 416. 

«> Prof. Thayer in American Lau Re- 
ew, XV, 80. As to procedure see Abdul 
0/u,J v. King Bmp., 35, C. L. J., 279. 


( 3 ) See. however, as to this, notes, post. 
(4> See K v. Hardwicks, 11 Ea^t., 573, 
585. 

(5) Wigmorc, Ev., § 1079. 
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they are relevant “ for the purpose of proving the conspiracy,” 
part which each conspirator took in it.(l) 



8. 3 {“Relevant.”) 8. 136 ( Fact proposed to be proved only ad- 

s. 3 (■“ Fact”) missible on proof of some other fact.) 

Steph. Dig-, Art 4, and Note III ; Taylor, Ev., §§ 590 — 597 ; Best, Ev., § 508 ; 3 
Russell’s Crimes, 109—170 ; Norton, Ev., 120 ; Roscoe, Cr. Ev., 13th Ed., 348—359 ; Mavne’s 
Penal Code, ss. 107, 121A; Wills, Ev. 2nd Ed., 167, 168 ; Wigmore, Ev., § 1079. 


COMMENTARY. 

The provisions of the section are wider than those of the English Law 
according to which the act or declaration must have been done or said in the 
execution or furtherance of the common purpose.(2) Thus mere narratives and 
admissions of past events have been held to be inadmissible as such as against 
any conspirators, except those by whom, or in whose presence, such statements 
were made.(3) T nder the present section anything said or done in reference 
to the common intention is admissible, and thus the contents of a letter written 
by a co-conspirator giving an account of the conspiracy is relevant against the 
others, even though not written in support of it or in furtherance of it.( 4) It is 
not necessary that the co-conspirator, whose act or declaration it is sought to 
prove, should be tried or mdicted.(5) The act or declaration of the co-conspi¬ 
rator may have been done or made by a stranger to, and in the absence of. the 
party against whom it is offered ; or without his knowledge, or before he joined 
the combination (6) ; or e\ en after he left it. (7) This last-mentioned provision 
is contrary to the English rule, according to which acts and declarations of 
others are not admissible agamst. a conspirator if done or made after his connec¬ 
tion with the conspiracy lias ceased.(8) 

There must be an issue as to the existence of the conspiracy and IC reason¬ 
able ground ”(9) for belief in the existence of the conspiracy must be shown, 
before evidence is given of the acts of persons who, but for such conspiracy, 
would be strangers to one another, (a) The existence or fact of conspiracy must 
be proved before evidence can be given of the acts of any person not in the 
presence of the prisoner. This must, generally speaking, be done by evidence 
of the party's own acts.(10) But owing to the difficulties in the way of such 
proof a deviation has, in many cases, been made from the general rule, and evi¬ 
dence of the acts and conduct of others has been admitted to prove the exist¬ 
ence of a conspiracy previous to the proof of the defendants’ privity.(ll) But 


(1) Steph. Dig., Note III, p. 160; Nor¬ 
ton, Ev., 121 ; Taylor, Ev., § 590 ; 3 Russ., 
Cr.. 143, 144 ; Best, Ev., § 508 ; R . v. 
Amir Khan, 9 B. L,. R., 36 (1871) ; s. c., 
17 W. R., Cr, 15 ; R. v. Amiruddin, 9 
B. L. R., 36 (1871) ; s. c., 15 W. R-, Cr., 
25, and cases there and in the text-books 
{supra) cited. 

(2) Steph. Dig., Art. 4, and text-books 
cited, ante. 

(3) R. v. Hardy, 24 How. St. Tr., 718, 
where an account given by one of the con¬ 
spirators in a letter to a friend of his own 
proceedings in the matter not intended to 
further the common object and not brought 
to A's notice was held not to be relevant 
a9 against A ; see also R . v. Blake, 6 Q. B„ 
826 ; Steph. Dig,, Art. 4, Illusts. (a), (b ); 
Taylor, Ev., §§ 593, 594. 

(4) See Illustration to section; and 


Field’s £v„ 6th Ed., 72 ; Cunningham, 
Ev., 100 ; Whitley Stokes, 527. 

(5) Roscoe, Cr. Ev., 13th Ed.. 354, 
355. • • 

(6) See Illust., ante ; R. v. Brandreth, 
32 How. St. Tr., 857, 858; R. v. Murphy, 
8C. & P., 311 ; Taylor, Ev., § 592. 

(7) See Illust.. ante. 

(8) R. v. Hardy, 24 How. St. Tr., 718, 
731 ; Taylor, Ev., § 595. 

(9) Kadambini Dasi v. Kumudini Dost, 
30 C., 983 (1903), s. c., 7 C. W. N., 808 ; 
Shahcbar Ma v. Emperor, 18 C. L. J., 590 
(1913). 

(10) 1 East. P. C., 96 cited in argument 
in R. v. Amir Khan, supra, 55 ; Roscoe, 
Cr. Ev., 13th Ed., 352. 

(11) Roscoe, Cr. Ev., 13th Ed., 352; 2# 
Starkie, 2nd Ed., 234. 
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of such conduct a distinction has been made between declarations 
accompanying acts(l) (which are admissible), and mere detached declarations 
and confessions of persons not defendants, not made in the prosecution of the 
object of the conspiracy, and which being mere “ hearsay ” are not evidence 
even to prove the existence of a conspiracy.(2) The persons must have 
conspired together to commit an offence or actionable wrong. There must 
have been some pre-concert. A conspiracy within the terms of this section 
contemplates something more than the joint action of two or more persons to 
commit an offence. If that were not so, the section would be applicable to 
any offence committed by two or more persons jointly with deliberation, and 
this would import into a trial a mass of hearsay evidence, which the accused 
persons would find it impossible to meet. (3) The agreement to conspire may 
be inferred from circumstances which raise a presumption of a concerted plan 
to carry out an unlawful design. (4) (b) After the existence of a conspiracy 

has been established, the particular defendants must be proved to have been 
parties to it.(5) (c) After these two facts have been proved the acts ami declara¬ 

tions of other conspirators in reference to their common intention may m all 
cases be given in evidence against the defendants ; and under the present section, 
letters written and declarations made by any of the conspirators wine a at e not 
part of the res gestce of the conspiracy and are in the nature of more admissions 
are admissible as against the rest.(6) “ It is necessary to prove the exis ence of 
a conspiracy, and to connect the prisoner with it in the first instance, when you 
seek to give in evidence against him the declaration of a conspirator; and ia\ mg 
done so, you are then at liberty to give in evidence against the prisoner acts 
done by any of the parties, whom you have connected with the conspiracy , 
but when a party’s own declarations are to be given in evidence, such pre unman 
proof is not requisite, and you may, as in any other offence, prove tho who e case 
against him by his own admission.” (7) A conspiracy need not bo es ao i led 
hy proof which actually brings tho parties together; but may be s own, like 
any other fact, by circumstantial evidence.(8) This section is stnc v condi¬ 
tional on there being ground to behove that two or more have conspired (9) 
The statement of an accused made after arrest and not amounting to a confession 


(1) v. s. 8, ante. 

(2) 2 Starkic, Ev., 235, cited in Roscoe, 
Cr. Ev. f 13th Ed., 354 ; ‘'the mere as¬ 
sertion of a stranger that a conspiracy 
existed amongst others to which he was 
not a party would clearly be inadmissible; 
and although the person making the as¬ 
sertion confessed that he was party to it, 
this on principle fully established would 
not make the assertion evidence of the 
fact against strangers ” ib.; see also 3 
Russ., Cr., 144. 

(3) Nogendrabala Dabce v. R 4 C. 
Mr. N. t 528, 530 (1900), As to evidence 
of conspiracy, see Subrahmania Aiyyar v 

28 C., 797 (1901) ; R. v. Tirumal Reddi, 
24 M, 547 (1901) ; Templeton v. Lawrie, 
-a B., 230 (1900), [conspiracy to obtain 
conviction of accused person ; and as to 
what amounts to evidence of abetment of 
conspiracy], Abdul Salim, v. King Emp. 

5, C. L. J., 279 (1921) ; see Kalil Munda 
v. R., 28 C., 797 (1901). 
e (4) Barindra Kumar Ghose v. R. (1909) 
37 C, 91. 

(5) Roscoe, Cr. Ev., 13th Ed., 354; 


Amrita Lai Hasra v. Emperor, 42 C. f 957 

( 1 ( 6 )Pv. supra , and Roscoe, Cr. Ev., 13th 
Ed., 350, 351 ; and as to proof, generally, 
ib 13th K«k 35 2 356 > The Queen’s Case, 
2 B. & B., 310 ; Norton, Ev., 120 ; 3 Russ., 
Cr 144 , and cases there cited ; but see 
also s. 136 post 

(7) Per Pennefather, C. J., in R. v . Mc¬ 
Kenna, Ir. Circ. Rep., 461, cited in Taylor, 
Ev., p- 525. 

( 8 ) Taylor, Ev., s. 591; 3 Russ. Cr., 
148 : the evidence may be entirely cir¬ 
cumstantial and the existence of the con- 
sniraev collected from collateral circum¬ 
stances; R . V. Parsons, 1 W. R., 392; 
Roscoe, Cr. Ev„ 13th Ed., 354—355. “ It 
is perfectly true that the dark covertness 
of crime cannot often be laid open, that 
conspiracies like other crimes must be 
generally supported by circumstantial 
proof/' per Sir Lawrence Peel, C. J., in 
R. v. Hedger, p. 129 (1852). 

(9) Barindra Kumar Ghose v. R. (1909), 
37 C., 91. 
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ib not admissible in evidence against a co-accused either under this secfc 
s. 30 of the Evidence Act, but only against himself. The admission does not 
however affect the conviction when no stress was laid on such statement by 
the Trial and Appellate Courts.(l). 


Evidence that some of the accused ran cocaine and gambling dens long 
before existence of the conspiracy which was the subject of the charge, was 
held admissible, the prosecution case being that some of the accused were first 
thrown together by frequenting or running such dens, and that they continued 
to meet at such places for the purposes of the conspiracy charged. The 
evidence of an excise inspector of raids on the dens was admissible as leading 
up to the admissions made to him. (2) 


when facts 11. Facts not otherwise relevant are relevant— 

not other— . . yn . . . 

wise reie- (1) 11 tli6y arc inconsistent with anv fact in issue or relevant 

\ant become c 

re levant. ictLu. 

(2) If by themselves or in connection with other facts they 
make the existence or non-existence of any fact in issue or rele¬ 
vant fact highly probable or improbable. 


Illustrations . 

(а) The question is, whether A committed a crime at Calcutta on a certain day. 

The fact that, on that day A was at Lahore, is relevant.(3) 

The fact that, near the time when the crime was committed, A was at a distance 

from place where it was committed, which would render it highly improb¬ 
able, though not impossible, that he committed it, is relevant.(4) 

(б) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed either by 
A t B, G or D. Every fact which shows that the crime could have been 

committed by no one else, and that it was not committed by either B , 0 

or D, is relevant. (5) 

Principle. —The object of a trial being the. establishment or disproof by 
evidence of a particular claim or charge, it is obvious that any fact which either 
disproves or tends to disprove or tends to prove that claim or charge is relevant. 

s. 3 Fact.”) s * ( Transaction inconsistent with existence 

s. 3 (“ Relevant .”) of right or custom.) 

g. 3 (“ Fact in issue. ”) 

Steph. Dig., Art. 3 ; Steph. Introd., 160,161; Norton, Ev., 124 ; Whitley Stokes, II, 819 i 
Cunningham, Ev., 102; Taylor, Ev., §§ 322—325; Wills' circ., Ev., Passim ; Rosooe 
N. P. Ev., 85, 80, 931, 934 ; Wigmore, Ev., §§ 135—144. 


(1) Sital Singh v. Bmp., 46 Cal. 700: 
s. c., 30 C. L. J., 255 : 54, I. C., 53. 

(2) lb. 

(3) An alibi the relevancy of which is 
its entire inconsistency with the hypo¬ 
thesis that the accused committed the 
crime. Norton, Ev., 124, see R. v. Sakha - 
ram Mukundji , 11 Born. H. C. R., 166 
(1874) ; and s! 103, illust. (c), post ; sec 
observations on an alibi as a defence in R. 
v. Parbhudas, 11 Bom. H. C. R., 97 (1897) ; 
Wills’ Circ. Ev., 6th Ed., 279. 

(4; This example is of a fact rendering 


the hypothetical fact on the other side 
not positively impossible, but highly im¬ 
probable, as often happens when the ques¬ 
tion is, whether there was time for the 
accused to have gone from the place 
where he says he was to the scene ot the 
crime and returned again. . . 

(5) This is a disjunctive hypothetic** 
syllogism—X is either A or B or C; bu 
it is not B or C; therefore it is A; sei 
Whitley Stokes, 861, note (3); Cunning* 
ham, Ev., 103 ; Norton, Ev., 124. 
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While the seventh section defines the meanin g of the term c relevancy L i n Inctensist- 
quasi-scientific language, the prisont aftphimy contains a statement in popu lar ency : 
language of wEat m the former amotion is attemptpxL_to._he stated ..in sc ient ific Prohabilty. 
Jcmgiiage! The practical effect of these two sections is to make every relevant 
I fact admissible as evidence.(l) It has been said that t he,-t erms .of th i s Act i o n, 
which are very extensiye(2), must be read subject to the restrictive operation of 
other secti ons in the Ac t(31: that it may possibly be argued that the effect 


of the second paragraph of this section would be to admit proof of facts of the 
irrelevant character mentioned in the Introduction (ante) : but that this was 
not the intention of the section, is shown by the special provisions in the fol¬ 
lowing part of this Chapter as to the i^articular exceptions which exist to the 
general rules which exclude as irrelevant the four classes of evidence already 
mentioned in the Introduction, and is also shown by indications m other 
portions of the Act.(4) The sort of facts which the section was intended to 
include, are facts which either exclude or imply, more or less distinctly, the 
existence of the facts sought to be proved. (5) In the word of West, J. this 
Section “is, no d oubt, expressed in terms so extensive that any fact which ^an, 
bv a claim of ratiocinat ion, be b r ought int o connexion with, another, so as to 
have a bearing upon a point in issue, may pnaajhly be K*i<i L> be n-tc'. a.u.r ffi l tbm 
its. meaning. But the connections of human affairs are so mnwtel} \arious, 
; and so far-reaching, that thus to take the section in its widest admissible sense 
would be to complicate every trial with a mass of collateral inquiries limited 
lonly by the patience and the means of the parties. One of the o >jec s of a 
law of evidence, is to restrict the investigations made by Courts v it mn the 
bounds prescribed by general convenience, and this object would be completely 
frustrated by the admission on all occasions, of every circumstance on either 
side, having some remote and conjectural probative force, the precise amount 
of which might itself be ascertainable only by a long trial and a de crmmation 
of fresh collateral issues, growing up in endless succession, as the enquiry pro¬ 
ceeded. That such an extensive meaning was not in the nnnd ot the Legis¬ 
lature, seems to be shown by several indications in the Act itself. 1 lie illus¬ 
trations to the eleventh section do not go beyond familiar cases in the English 


(1) Markby, Ev., 17, 18. 

(2) “ Some degree of latitude was de¬ 
signedly left in the wording of the section 
(in compliance with a suggestion from the 
Madras Government, on account of the 


variety of matters to which it might apply 
Steph. Introd., 160, 161. 

(3) lhe meaning of the section would 
ha\ e been more fully expressed, if words 
to the following effect had been added to 
Jt ■“ No statement shall be regarded as 

rendering the matter stated highly prob¬ 
able within the meaning of this section 
unless it is declared to be a relevant fact 
under some other section of this Act.*’ Ib. f 
!, 6 ,!’ Jre observations on this section in 
Whaley Stokes, 819. It is to be ob- 
« e £. ved ’ however, that the section says 
jCts not otherwise relevant (i.e... 
un er ss. 6-10, 12, and subsequent sec- 
t! °ns) are relevant, etc. 

. ( 4 -> Steph. Introd., 160 : “ It may, for 

instance, be said; A (not called as a 
witness) was heard to declare that he 
had seen B commit a crime. This makes 


it highly probable that B did commit that 
crime. Therefore A’s declaration is a re¬ 
levant fact under s. 11, cl. (2). This was 
pot the intention of the section, as is shown 
bv the elaborate provisions contained in 
the following part of the Chapter II (ss. 
12—39.) as to particular classes of state¬ 
ments, which are regarded as relevant 
facts, either because the circumstances 
under which they are made invest them 
with importance, or because no better evi¬ 
dence can be got." ib. 

(5) /&• “the words ‘ highly probable’ 
point out that the connection between the 
facts in issue and the collateral facts 
sought to be proved must be so mediate 
as to render the co-existence of the two 
highly probable," per Mittcr, J., ft. Vt 
M. J. Vyapoory Moodcliar , 6 C., 655, 662 
(1881). 

“ If an improperly wide scope be given 
to the section, the latter might seem to 
contain in itself and to supersede all the 
other provisions of the Act as to rele¬ 
vancy." Cunningham, Ev., 103. 




















PROBABILITY. 


§L 


law of evidence.”(1) All evidence which would be held to be admissible by 
English Law would be properly admitted under this section. (2) There must 
^ \ always be room for the exercise of discretion when the relevancy of testimony 
f [rests upon its effect towards making the affirmative or negative of a proposi¬ 
tion “ highly probable,” and with any reasonable use of the discretion, the 
Court ought not to interfere.(3) Jm or^r_that-a-eollateral- ffict~may—be-ad- 
TTvjflftiKle as relevant under the eleventhTsection T the requirements of the la w 
y^lare (a) that th< collateral fact must itself be established by normally conclusive 
\J ^evidence, and (b) that it must, when established, afford a reasonable presumption 
or inference as to the matter in dispute. (4) 


Any fact material to the issue which has been proved by the one side may 
be disproved by the other, whether the contradiction is complete, i.e., incon¬ 
sistent with a relevant fact under the first clause of this section, or such as only 
to render the existence of the alleged fact highly improbable under the second 
clause.(5) There are five common cases of the argument of inconsistency 
(a) the absence of the person charged in another place (alibi) ; (b) the absence of a 
husband ( non-access ), a variety of the preceding ; (c) the survival of any alleged 
deceased person after the supposed time of death, and (d) the self-infliction 
of the harm alleged. Thus the theory of an alibi is that the fact of presence 
elsewhere is essentially inconsistent with presence at the place and time alleged 
and therefore with personal participation in the act. (6) So to disprove a rape, 
evidence is admissible that the prisoner had for many years been afflicted 
with a rupture which rendered sexual intercourse impossible. (7) When the 
question was whether a deed was forged or not, it was held admissible to prove 
that the titles recited in the deed as those of the then reigning Sovereign were 
not in fact then used by that Sovereign. (8) The question being whether A 
lent money to B y evidence of the property of A about the time of the alleged 
loan is admissible as tending to disprove it. (9) Again, under this latter clause 
of the section, facts may be put in evidence in corroboration of other relevant 
facts, if they render them highly probable. (10) So where two or more persons 
have perished by a common calamity such as shipwreck, and the question is 
whether A survived B y the law of England raises no presumption either of 
survivorship or contemporaneous death: but if any circumstances connected 
with the death of cither party can be proved, the whole question of survivorship 
may be dealt with as one of fact, and the comparative strength, or skill, or energy 
of the two sufferers may bo taken into account in estimating the probabilities 
of the case.(11) The question being, whether A is the child of B y evidence of the 
resemblance, or want of resemblance, of A to B is admissible. (12) So also 
circumstances may be proved which render the fact of payment of a debt probable, 
as, for instance, the settlement of accounts subsequent to the accruing of the 
debt, in which no mention is made of it.(13) Where defendants Nos. 2 and 4 


(1) R. v. Parbhudas, 11 B. H. C. R-, 
90, 91 (1874) ; R. v. Vajiram, 16 R., 414, 
425 (1892) ; see note to s. 14, post. 

(2) R. v. Vajiram, supra, 430, per 
Telang, J. 

(3) R. v. Parbhudas, supra. 94, per 
West, J. 

(4) Bibi Khaver v. Bibi Rukha, 6 B. 
L. R., 983 (1904). 

(5) S. 9 is very similar to the present 
section as to rebutting an inference ; 
Norton. Ev„ 115, v. ante. 

(6) Wigmorc, Ev. p §§ 135 et seq. 

(7) J Hale, P. C., 835 ; Best, Ev., 5 
450. 

(8) Lady Ivy's case, 10 St. Tr., 615; 


Steph. Dig: Art. 9, illust. ( d) ; see also 
Field, Ev., 6th Ed., p. 39, note. 

(9) Dozvling v. Dowling, 13 Ir. C. I/.* 
241, cited in Phipson, Ev., 5th Ed., 103. 

(10) Norton, Ev., 124. 

(11) Taylor. Ev., § 203 ; Best Ev., § 
410 ; U nderzvood v. PVinj, 4 D. M. & 

633; JVing v. Angrare , 8 H. L. C., 183. 

(12) Burnaby v. Bail lie , 42 Ch. D., 282, 
290. 

(13) Colsell v. Budd, 1 Camp., 27; as 
also that the party claiming to have pa»d 
the debt was afterwards in possession of 
the document creating it : Brembridge 
v. Osborne, 1 Slarhie, 374 ; sec for 
similar cases, Taylor, Ev., §§ 178. 138, 
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o(e to defendant No. 1, which, they obtained under a partition, and 

_^uently colluded with the plaintiff and denied the said partition, as well as 

the sale, the statements previously made by them, which went to show that there 
had been a partition and they had changed their attitude, were held to be 
admissible as against them under the third clause of twenty-first section and the 
second clause of the eleventh section of the Evidence Act.(l) In a case in which 
the question was as to the permanency of certain leases in suit, instances of alleged 
recognition of the successors of the grantees were adduced relating to other leases. 
It was argued that, as all the leases vyere granted at or about the same time under 
similar circumstances and on similar terms, acts and conduct of the parties 
indicative of an intention that any one of these leases was perpetual should 
be evidence of a similar intention with regard to all the other leases. _ I he >ourt, 
however, held that it was unable to accept this argument as correct m its broad 
generality. If it had been shown that in the case of a fairly large number o nese 
leases, there was recognition of the successors of the original grantees, ant such 
recognition was not explained by the other side as being the re ‘ suit> 0 . ai ** v 
peculiar to the leases to which the recognition related, the fact that ic m en ion 
indicated by the acts and conduct of the parties was to make ese eases 
perpetual would make it highly probable that the same was the m en ion with 
regard to the leases in dispute, and the facts relating to these leases w oul > P 16 ' 
fore, have been relevant facts under the second clause of this section. u. ■ , en 
such a fairly large number of instances were not proved and the ms anc so ar 
as they were proved had been explained as being either lnsumcien 
the result of peculiarities in the circumstances of the leases o 

belonged. (2) When the question was whether a deceased person a ‘ a 

lady, and a draft of a Will, not written by the testator limisc a * . " , 

no mention of the lady, was tendered in evidence under this sec 10 
to be inadmissible inasmuch as it was not a written etatemen n ^ 

deceased testator.(3) Where in a suit for rent of land from i e et > P 
alleged that he bought the land from the defendant and therea^ . 

him year by year, and the defendant totally denied the sale am ’ 

held that the fact in issue was the lease alone, but that evi en o a » y , 11 
of the fact of the sale also, as a relevant fact, corroborative of the fact of the 
lease.(4) It has been held that when the question is ™ 10 . * 1 2 3 accused 13 

an habitual cheat the fact that he was a member of an organization formed 
for the purpose of habitual cheating is relevant under is sec ion, and that 
the facts of such membership and such cheating m a y be. P'? v ^ ( a gamst each 
of the members of the organization.(5) And it has been e hat an intercepted 
letter written by the accused referring to a telegram signed with a different 
name but sent from his address was relevant against mm under this section 
as primd facie evidence that he had sent the telegram, (b) . A and B were charged 
with theft committed in 1914 in the house of a prostitu e , evidence was brought 
forward to show that C and D committed a theft in the house of another 
prostitute in 1918 in somewhat similar circumstances. Held, (Chaudhuri, J., 
dissenting) that the evidence was not admissible cither under s. 9 or under this 
section to prove that A and B were the same persons as C and D.(l) As to 
the question of admissibility of judgments under this section, see notes to the 
thirteenth section post.( 8) As to the "admissibility of deposit ions made b\ a 


Best, Ev., § 406 ; and other cases dealt 
with by these authors under the head of 
presumptive evidence. 

(1) Bibi Gyannessa v. Mussammat 
Mobarakunnessa, 2 C. W. N., 91 (1897). 

(2) Narsingh Dyal v. Ram Narain, 30 
C., 883, 896, 897 (1903). 

(3) Haji Saboo v. Ayeshabau 7 C. VV. 
N., 665 (1903), s. c., 27 B., 485. 

W, LE 


(4) Kaung Hla Pm v. San Paw, 3 L. B. 
R 90. 

(5) Kolu Mirsa v. R. (1909), 37 C., 91. 

(6) Booth v. Emperor, 41 C., 545 (1914). 

(7) Emperor v. Panchu Das, 47 C., 671, 
F. B., s. c., 24, C. W. N., 501. 

(8) And Tefm Khan v. Rojoni Mohun, 2 
C. W. N., 501 (1898) ; Lakshman v. Amrit . 
24 B., 598, 599 (1900). 
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Ib2 PROBABILITY. 

person since deceased, it lias been held that unless they are admissible'mmci- 
sections 32 and 33, the present section will not avail to make them evidence.(l) 
An entry made in a register of indoor patients in a hospital is admissible in 
evidence to prove that the person mentioned in the entry was in the hospital 
on a certain date.(2) The accused was charged with having caused grievous 
hurt to one of his wives and killed another. The wounded woman,°on the 
day of occurrence on her arrival in hospital made a statement to a Magistrate 
to the effect that it was accused who had attacked herself and co-wife. This 
statement was admitted and placed before .the jury. Held that the mere fact 
that the woman made a statement had no bearing oil the main fact in issue 
and this section does not justify the admission of the contents of the state¬ 
ments. (3) 

On questions of Title, repeated acts of ownership with respect to the same 
property are, under the thirteenth section, post, receivable, and even acts 
clone with respect to other places connected with the locus in quo by “ such a 
common character of locality as to give rise to the inference that the owner 
of one is likely to be the owner of the other ”(4) are sometimes under the present 
section receivable. In Jaws v. Williams, (5) Parke, B„ said that “evidence 
of acts in another part of one continuous hedge adjoining the plaintiff’s land 
was admissible m evidence on the ground that they are such acts as might 
reasonably lead to the inference that the entire hedge belonged to the plaintiff.” 

In other words they are facts winch, by the eleventh section of the Evidence 
Act are relevant because they make the existence of a fact in issue highly 
probable. (6) When a question as to the ownership of land depends on the 
application to it of a particular presumption, capable of being rebutted, the 
fact that it does not apply to other neighbouring pieces of land similarly situ¬ 
ated is deemed to be relevant.(7) bo when the question is, whether A the 
owner of one side of a river, owns the entire bed of it, or only half the bed at a 
particular spot, the fact that he owns the entire bed a little lower down than 
the spot in question is deemed to be relevant.(8) In like manner it has been 
held that when the question is, whether a piece of land by the roadside belongs 
to the lord of the manor, or to the owner of the adjacent land, the fact that the 
lord of the manor owned other parts of the slip of land by the side of the same 
road is relevani.(9) And in a suit brought by the plaintiff against several 
defendants to prevent encroachments by the defendants, it was held that the 
admission of one of the defendants in a previous suit to which the other defend¬ 
ants were not parties, as to the common character of the portion of the laud 
between his house and the plaintiff’s and also a similar statement in a deed 
put in by another of the defendants to prove his title to his own house, were 
admissible in evidence to establish the common character of the entire lane 
as alleged by the plaintiff. The fact of common ownership of other parts of 


(1) Bela Rani v. Mehabir Singh (1912), 
A. C„ 34 A., 341. 

(2) Arnolak Ram v. Emperor, 39 Cr. 
L. J., 141. 

(3) Emperor v. Abdul Sheikh, 23, C. W. 
N., 933. 

(4) Jones v. Williams, 2 M. & W., 

326 ; Bristow v. Cormican, 3 App. Cas., 
641, 670 ; Neill v. Devonshire, 8 App. 
Cas., 135 ; Lord Advocate v. Lord Blan- 
tyre, 4 App. Cas., 791 : Sabram Sheikh v. 
Odoy Mahto, 1 Pat., 375 (1922), Taylor. 
Ev., §§ 322—325 ; Roscoe, N. P. Ev., 
85 ’ 931, 934; Stepb. Dig., Art. 3; 

^ note to s. 13 post . The rule in Jones 
v. WxlUams, 2 M. &. W., 326, and Lord 
Advocate v. Lord Blantyre, 4 App. Cas., 


/->!, was observed upon in Mohini Mohan 
v. Promoda. Nath, 24 C., 259 (1896). See 
Sabran Sheikh v. Odoy Mahto , 1 Pat., 375 
(1922). 

(5) Jones v. Williams, at p. 331. 

(0) Naro Vinayak v. Narhari, 16 B., 

325, 128 (1891), per Sargent, C. J., re¬ 
ferred to in Bibi Gyannessa v. Mussam- 
mat Mobarakunnessa 2 C. W. N., 91, 94 
(3897). 

(7) Steph. Dig., Art. 3. 

(8) lb., Jones v. Williams, 2 M. & W., 
326 (see note to s. 13, post ) ; followed 
in Naro Vinayak v. Narhari, ante. 

(9) lb.; Doc v. Kemp, 7 Bing., 332; 
2 Bing.. N. C, 102 ; Taylor, Ev., gf 
320—325. 
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-/should be treated as relevant to the issue as to the common character 

__entire lane on the principle laid down in this section. (1) It has been 

recently held that documents not inter 'partes containing recitals of boundaries 
of other lands are not admissible in evidence under this section.(2) Where one 
•of the main questions for determination in a case was whether a document 
then impugned was or was not presented before the Registrar by one jSS, a 
comparison of the thumb-impression of the person who presented the docu¬ 
ment with that of NS was held to be admissible under the second clause oi this 
section if dissimilarity of the impressions made the identity of that person 
with NS improbable. (3) mere the parties to a suit are at issue on a vital 
question and the evidence is conflicting, the safest principle for t e our is 
to consider which story fits best with the admitted circumstances and ie resu 
ing probabilities.^) 

12. In suits in which damages are claimed, any fact which 
will enable the Court to determine the amount of damages w ich 
ought to be awarded, is relevant. 

Principle.—In suits, in which damages are claimed, the amount of the 
damages is a fact in issue. See Note, post. 

s. 3 (“Fact.”) ' ,.3 (“Relevant.”) 

s. 55 (“ Character as affecting damage 0 ' 

Roscoe, N. P. Ev., passim , sub voc. “damages”; Norton, Ev., U4, Mi}no oil 
Damages, 4th Ed. (1884); Alexander’s “Indian Case-Law on ° r /’ *’ * 

Pollock on Torts, 2nd Ed., 1890 ; Act IX of 1872 (Contract Act), ss. o, 
150-152,154,180, 181, 205, 200, 211, 212, 225, 235 ’59; Cunningham and Shephards 

Indian Contract Act, 11th Ed., 1915. 

COMMENTARY. 

Damages, which are the pecuniary satisfaction wMch a plamtiffma} obtain 
by success in an action, are, unless expressly admitte , ( _ t a *l 

issue.(5) ; damages may be claimed either iu actions or ‘ 1 ) 0T *(^) 

The question as to when damages may bo recovered, anc amoun - of dam¬ 
ages recoverable in particular suits, as well the e f , P ea J a ^ e *** su ^ 
suits, is a portion of the particular branch of the si ‘ ive aw under the 
provisions of which these suits are brotight(8); ’ er ® °^° present 

section does not specify how the facts made relevan ->) 1 are to be related with 
the injured property, person or reputation, but a\s own generally, that 
■evidence tending to “determine/ i.e. t to increase or diminish the damages is 
admissible. (9) Thus in an action for libel, other libellous expressions by the 
defendant, whether used before or after the commencement of the suit, are 
sometimes admissible for the plaintiff, to show the malevolence of the 
•defendant, and so to enhance damages. On the other hand, evidence of circum¬ 
stances, which, according to the law of libel, have the effect of mitigating 


(1) Xaro Vitiayak v. Narhari. supra. 

(2) Soroj Kumar Acharji v. Umcd Ali 
Hoivladar, 25 C. W. N., 1022 (1921) ; 
nor (it was there held) under s. 13 
post. 

(3) R. v. Fakir Mahomed , 1 C. W. N., 
PP. 33, 34 (1896) ; v. ante, s. 119, n. 1. 

(4) Davis v. Mating Shine Go (1911), 
38 I. A., 155. 

(5) See Roscoe, N. P. Ev., 86, 878. 


t6) See Contract Act (IX of 1872), ss. 
-,1.75 117, 118, 125, 150—152, 154, 180, 
\ gl 205, 206, 211, 212, 225, 235, 259. 

^7) See Alexander’s “ Indian Case Law 
on Torts,” Pollock on Torts, Draft In¬ 
dian Civil Wrongs Bill, ib., p. 517. 

(8) See Mayne on Damages, Roscoe, 
N. P. Ev., stib voc. " Damages” 

(9) Norton, Ev., 124; Roscoe, N. P. 
Ev., 86. 
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damages are admissible in evidence for the defendant.(l) In an actioto 
breach of promise of marriage, the plaintiff may give evidence of the defend¬ 
ant’s fortune, for it obviously tends to prove the loss sustained by the plaintiff ; 
but not in an action for adultery(2) ; nor for seduction(3) ; nor for malicious 
prosecution, for it is nothing to the purpose in an action on tort 66 whether 
the damages come out of a deep pocket or not.”(4) Injury to the feel¬ 
ings is irrelevant in an action on contract as an element of damage; but in 
actions on tort heavy damages may be given on this score. In Hamlin v. 
Great Northern Railway Company (5) it was said : “ The case of a contract to 
marry has always been considered as a sort of exception, in which not merely 
the loss of an establisliment in life, but, to a certain extent, the injury to a 
person’s feelings in respect to that particular species of contract, may be 
taken into account; but, generally speaking, the rule is this: in the case of 
a wrong, the damages are entirely with the jury, and they are at liberty to 
take into consideration the injury to the party’s feelings and the pain he has 
experienced, as, for instance, the extent of violence in an action of assaidt; 
and many topics, and many elements of damage, find place in an action for tort, 
or wrong of any kind, which certainly have no place whatever in an ordinary 
action of contract.”(6) The leading case on the subject of damages in the 
case of breach of contract —Hadley v. Baxendale( 7)—is the foundation of the 
rule contained in section 73 of the Indian Contract Act; according to which 
rule the damages which the plaintiff ought to receive should be such as natur¬ 
ally arose in the usual course of things from the breach, or such as the parties 
knew, when they made the contract, to be likely to result from the breach of 
it. All facts showing the amount of such damage are relevant under this 
section; but no damages can be ordinarily recovered by an action of contract 
that are not capable of being specifically stated and appreciated. (8) Neither 
in actions on contract nor on tort must the damage be too remote(9) ; and evi¬ 
dence of damage of such a character will not be admissible, nor, in general, will 


<1) Roscoe, N. P. Ev., 864, 878; evi¬ 
dence in mitigation and aggravation ol 
damages may be further illustrated by t e 
decided cases on action for seduction, as¬ 
sault, false imprisonment, trespass, trover, 
etc. Thus where the defendant had 
given the plaintiff in charge of a con¬ 
stable for felony, he was allowed to show 
reasonable ground of suspicion in miti¬ 
gation of damages. Chinn v. Morris, Ry- 
& M., 424; v. Roscoe, N. P. Ev., passim, 
sub voc. “ damages Norton, Ev., 126. 
So also in actions for assault, the provoca¬ 
tion offered by the plaintiff would be re¬ 
levant under this section : in the case of 
action against Railway Companies for in¬ 
juries received, the position, and circum¬ 
stances and earnings of the plaintiff, the 
precautions taken by the Company, and 
the contributory negligence if any, of the 
plaintiff. See Cunningham, Ev., 105. 

(2) James v. Biddington, 6 C. & P-> 
589: Roscoe, N. P. Ev., 86: Hodsoll, v. 
Taylor, post, 81. 

(3) Hodsoll v. Taylor, L. R.. 9 Q. B., 
79; Roscoe, N. P. Ev., 86, and p. 911 as 
to evidence in aggravation. 

(4) Per Blackburn, J., in Hodsoll 
v. laylor supra, quoting I,ord Mans¬ 
field. 


(5) 36 L. J., Ex., 20; 1 H. & N., 408; 
per Pollock, C. B. (this was an action for 
damages for breach of contract). See 
Williams v. Curtis, 1 C. B., 841. 

(6) See Williams v. Curtis, 1 C. B., 841; 
Scars v. Lyons, 2 Starkie, 317 ; this 
principle is well illustrated in actions for 
libel where the injury to the feelings is 
always an element of consideration. Nor¬ 
ton, Ev., 126 ; the circumstances of time 
and place, when and where the insult was 
given, require different damages ; thus 
it is a greater insult to be beaten upon 
the Royal. Exchange than in a private room 
per Bathurst, J., Tullidge v. Wade, 3 
Wills., 19; Roscoe, N. P. Ev., 913; and 
in trespass the jury may consider not only 
the pecuniary damage sustained but also 
the intention with which the act has been 
done, whether for insult or injury ; per 
Abbott, J., Sears v. Lyons, 2 Starkie, 318; 
Roscoe, N. P. Ev., 937. 

(7) 23 L. J., Ex., 179, 182; 9 Ex., 341; 
see Act IX of 1872 (Contract), 9. 73 ; 
Cunningham and Shephard's Indian Con¬ 
tract Act, 11th Ed. (1915). 

(8) Per Pollock, C. B., in Hamlin v. 
G. N . Ry. Co., supra at p. 23. 

(9) Act IX of 1872, s. 73; Alexander, 
op . ett, 9. 
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of facts tending to show damage, or of facts in aggravation or mitiga¬ 
tion of damages, be relevant under this section, unless the damage or aggra¬ 
vating or mitigating facts are of the kind and character which the substantive 
law recognises. The question when, and under what circumstances, evidence 
of character may be given in Civil actions with a view to damages, is dealt with 
by section 55, post, and in the notes thereto. 



13. Where the question is as to the existence of any right van^wherf 
or custom, the following facts are relevant : — or 

(a) any transaction by which the right or custom m ques- i n ques¬ 
tion was created, claimed, modified, recognised, non - 
asserted or denied, or which was inconsistent with 
its existence : 


(b) particular instances in which the right or custom was 
claimed, recognised or exercised, or in which its 
exercise was disputed, asserted or departed from. 


Illustration. 

The question is whether .4 has a right to a fishery. A deed conferim^ the on 

^4’<? ancestors, a mortgage of the fishery by A’s father, a subsequent gran o e 1 2 3 4 5 6 * 8 
h y A's father irreconcilable with the mortgage, particular instances m w lei - a a ei 
exercised the right, or in which the exercise of the right was stopped y - -5 ne.g ours 
arc relevant facts. 


Principle. — In such cases every act of enjoyment or possession is a rele¬ 
vant fact, since the right claimed is constituted by an indefinite number of 
acts of user exercised animo domini.( 1) Ownership mav be pro\e< y proof 
possession ; and that can be shown by particular acts of enjoy men (2), these 
acts beinc; fractions of that sum total of enjoyment which characterises. <W 
nium.( 3) This also is the best evidence, with tbo exception of that afforded 
by judicial recognition, which is only admissible in P™ 0 * patters of a public 
nature, that is public or general rights and customs.(4) Opinion al.*>o is admis¬ 
sible in proof of such rights and customs.(5) But the most cogent evidence of 
rights and customs is not that which is afforded by the expression of opinion 
as to their existence, but by the examination of actual instances and transac¬ 
tions in which the alleged custom or right has been acted upon, or not acted 
upon, or of acts done, or not done, involving a recognition or denial of their 
existence.(6) “ In the absence of direct title-deeds, ac s of ownership are the 
best proofs of title.”(7) Acts of ownership, when submitted -to, are analo¬ 
gous to admissions or declarations by the party submitting to t hem that the 
party exercising them has a right to do so, and that he is therefore the owner 
Gf the property upon which they are exercised. But such acts are also 


(1) Wills' Ev., 2nd Ed., 60. 

(2) Jones v. Williams , 2 M. & W., 326, 
f°ll. Sabran Sheikh v. Odoy Mahto. 1 Pat., 
375 (1922). 

(3) Wills’ Ev., 2nd Ed., 61. 

(4) t'. s. 42, post : see remarks of Edge, 
J., and Tyrrell, J., in Gurdyal Mai v. 

Jhandu Mai , 10 A., 586 (1888). 

(5) v. ss. 32, cl. (4), 48. 

(6) See remarks of Turner. J., in Lach¬ 

lan Rai v. Akbar Khan, 1 A., 440 (1877), 
*«d Gopalayyan v. Raghupatiayyan , 7 Mad. 

*• Rep., 250, 354, post : and remarks of 


Westrop, C. J., in Bhagwandas Tcjmal v. 
Raima!. 10 Bom. H. C. R., 261 (1873) ; 
Stenh. Dig., Arts. 5 and 6 and case there 
cited; Taylor, Ev. § 1683; v. Ratichhoddas 
Krishnadas v. Bapu Narhar , 10 B., 439, 
Post : v. Commentary, post , and note to 
ss. 32, els, (4), ^f), and 42, 48, as to 
long usage being the best exponent of 
right, see Nilakandhcn Kambudirapad v. 
Padmanabha Revi Varma, 18 M., 1 (1895). 

(7) Per Jackson, J., in Collector of Roj~ 
shahy v. Doorga Soghduree, 2 W. R., 212 
(1865). 
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admissible of tbemsel.es proprio vigore, for they tend to prove that he 
does them is the owner of the soil.(l) 



s. 3 {“Relevant”) 

s. 32, Cl. (4), {Public right or custom; 
opinion of person not called as wit¬ 
ness.) 

s. 32, Illust. {i). {Illustration of 
“ public right”) 

8. 32, Cl. (7). {Statements in Document 
relating to “ transaction .”) 

s. 42 and Illust. {Judgments relating to 
matters of a public nature.) 


8. 48 and Illust. {General Custom or rights ; 
opinion of witnesses on.) 

s. 48, Explanation. {Meaning of “ general 
custom or right”) 

s. 48, Illust. {Illustration of f< general 
custom or right.”) 
s. 49 {Opinions as to usage , etc.) 
s. 51 (Grounds of opinion.) 
s. 92, Peov. 5. {Usage and Custom imported 
into contract.) 


The following Acta refer to custom -.—Acts XXI of 1850, s. 1 {Non-forfeiture of right 
by loss of caste ); of 1856 {Re-marriage of Hindu widows) ; IV of 1872, ss. 5 (a), 7 {Punjab 
Laws) ; IX of 1872, ss. 1, 110 {Contract) ; PH of 1873, s. 16 {b) {Civil Courts , Madras) ; III of 
1901 {N.-W. P. Land Revenue ); XX of 1875, s. 5 {Central Provinces Laws ) ; XVIII of 1876 
ss. 3 (b) (1), 4, 8 (OudJi Laws ) ; IX of 1908, Art. 10 (Limitation : as amended by Acts XXVI 
of 1920 and X of 1922) ; II of 1901 {N.-W. P. Rent) ; XVIII of 1881, s. 67 {Land Revenue , 
Central Provinces) ; II of 1882, s. 1 {Indian Trusts as amended by Acts XXI of 1917 and 
XXXI of 1920.) See also Act XIV of 1920 [Religious Trusts ); V of 1882, ss. 18, 20 {Ease¬ 
ments) ; VIII of 1884, s. 40 {Punjab Courts as amended by Acts VI of 1918 and IX of 1919) ; 
VIII, of 1885, s. 183 ( Bengal Tenancy). See B and 0 acts II of 1913, III of 1916, XVII of 
1887, s. 125 {Punjab Land Revenue as amended by Acts XVIII of 1919 and XVTII of 1920) ; 
Steph. Dig., Art. 5; Taylor, Ev. §§ 1683, 609, 320; Starkie, Ev., §§ 123-139; Roscoe, 
N. P. Ev., 24, 25, 53, 54, 934 ; Phipson, Ev., 5th Ed., 96 ; Best, Ev., §§ 366-399, 499 ; 
Wills’ Ev., 2nd Ed., 60. 


COMMENTARY. 


The right mentioned in this section is not a public right only : the Illustra¬ 
tion shows this is not so, the right there mentioned being a private one. (2) 
Three kinds of rights are thus included in the Act:—( a) private, e.g. y a private 
right of way ; (b) general, which is defined to include rights common to any con¬ 
siderable class of persons : c.g., the right of villagers of a particular village to 
use the water of a particular well(3), and (c) public.(4) The latter class of 
right is nowhere defined in th? Act. Every public right in the sense of the 
previous definition is a general one, though (if the distinction made in English 
law between the terms “ general ” and “ public 5 be accepted) every general 
right is not a public one. 

There was at one time a conflict of decisions as to whether the term is to 
be understood as comprehending all legal rights (including a right of owner¬ 
ship) or only incorporeal rights. In the leading case Gujju Lull v. Fatteh Loll, 
Jackson, J., and Garth, C. J., were of opinion that the rights referred to, in the 
section, were incorporeal rights. “ What is referred to in the section cited is 
evidently a right which attaches either to some property or to status ; in short, 
incorporeal rights, which though transmissible, are not tangible or objects of 
the bodily senses.’ 5 (5) “ It may be difficult perhaps to define precisely the 
scope of the word i 2 3 right,’ but I think it was here intended to include those 
properties only of an incorporeal nature, which in legal phraseology are 
generally called 4 rights,’ rnorp especially as it ls used in conjunction with the 


(1) Starkie. Ev., 470 ( ^note F.: Jones v. 
Williams, 2 M. & W., 326, v. post. 

(2) Siirja Narain v. Bissambhar, 23 W. R., 
311 (1875) : see Gujju Lall v. Fatteh hall 
(F. B.), 6 C.. 187 (1880), per Garth, C. J. 

(3) S. 48 and illust. 


(4) S. 32, cl. (4), illust. (i) and illust. 
to s. 42 which last section also deals with 
the subject of public rights. 

(5) Per Jackson. J., in Gujju I.all v. 
Fatteh Lall, 6 C., supra, 184 ; Milter, J,, 
dissenting. 
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_custom.’ It is certainly used in that sense in subsequent parts of the 

b (v. the forty-eighth section, and the fourth sub-section of the thirty-third 
section) which deal with matters of public or general ‘right or custom.’ ”(!) 

On the contrary it has been held by Mitter, j., that the contention that the 
section in question refers only to incorporeal rights, whether of a public or 
private nature, is not warranted by any general principle, it being difficult to 
* su £S es ^ a reason which would justifv the existence of a distinction between 
the rules applicable to the proof of corporeal and incorporeal rights, respectively, 
whether of a public or private nature.(2) Quite recently also Banerjee, J., 
observed as follows(3) :—“ It has been said that the right spoken of in this 
section is an incorporeal right. I do not think that there is any sufficient 
reason for putting this limitation on the meaning of the term as used by the 
section.'' So also in Bombay, it has been held that the words rights and 
customs ” should bo understood as comprehending all rights and customs 
recognised by law, and therefore as including a right of ownership(4) : and in 
Allahabad that the word “ right ” in both clauses (a) and (b) includes a right 
of ownership, and Is not confined, as held by the majority (sed qu. majority) 
in Gnjju Lall v. Fatteli Lall , to incorporeal rights.(5) It would seem now to 
be generally held that the term “ right ” includes all rights and is not limited 
to incorporeal rights. As to antiquity in the case of a right no lass than of a 
custom, usage for a number of years, certainly raises a presumption that such 
right or custom has existed beyond the time of legal memory.(b) 

“ Custom ” as used in the sense of a rule which in a particular district, Custom or 
class, or family has from long usage, obtained the force of law(7), must be (a) u&age, 
a ncient(8) ; (&) continued, unaltered, uninterrupted, uniform, cons an (J) , 


(1) Per Garth, C. J., 186, \b., Mitter, 
dissenting : and see Kalidhun v. Shiba 

ath, 8 C., 505 (1882). The undermen¬ 
tioned eases decided prior to Gujjtt Lall v. 

o/te/i Lall (1880), may be consulted on 
™is point : Koondo Nath v. Dhecr 
L hander, 20 W. R„ 345 (1873) (right of 
uccession to office) ; Neamut All v. Goo- 
roo Doss 22 W. R„ 365 (1874) (itmamee 
;‘ eht *0 lands ) ; Guttee Koiburto v. Bhu- 
**t Kotburto, 22 W. R„ 457; Daitarai 
a 0 j£* H , v - Ju 9° Bundhoo, 23 W. R„ 293 
, , 5) • followed in Sabran Sheikh v. Odoy 

Sh ‘r , a ‘; 375 (1922) ! Kooer v 

i>hco Gobind, 24 W. R.. 431 (suit for 

'■ Mohcsh Ch } md cr V. Vino Bandhn, 
24 w S ’ 26 fl 1 2 * 4 5 * * * * * , : Bachmeedhur v. Rughoobur, 
r* X 7, n R ;’ 284 ’ Onier Dull v. Bunt, 24 W. 
b 'hJ (suits for Jetft) ; Nerangi Bhika- 

for'.^V^/aAowTnce) 3 3 U878) (Suit 

(2) Gujju Lall v. Fatteh Lall 6 C 180 

unnn^’ P ° ntifeX ; J - CXpresscd :| ° opinion 
upon this particular point and Morris T 

H T eed WUh , Garth ' C - J-. i" holding 
A T e f r tr i“ t dgment inadmissible. 

XV J T -J, L V > K !‘ an v - Ra > oni Mohan, 2 C. 
vv - N., 501, 504 (1898). 

(4) Ranchhoddas Krishnadas v. Balm 

Karhar, 10 B„ 439 (1886), per Sargent, C. 

V:' 5 j Collector of Gorakhpur v. Palakdhari 

"‘ 8 l ’ 12 13. 24 (F. B.), and see Rama- 

ZT V - A ^t> ovu > 12 M„ 9 (1887) (suit 

j, money claimed under alleged right) ; 

oukatasami v. Vcnkalreddi, 15 M., 12 


risoil suit for declaration of title to land; 
VythLga v. Venkatacha 16 M 194 
0892) suit for possession of land. Fol¬ 
lowed in Sabran Sheikh v. Odoy Mahto , 
1 Pat., 375 (1922). 

(6) Ramasami v. Appavu, 12 M., 14 

(1 887). 

(7) Hurpurshad v. Sheo Dyal, 3 I. 
A 259 (1876) ; s. c., 26 W. R., 55 ; 
Sivonananja Perumal v. Meenakshi 2E 
Animal, 3 Mad. H. C R, 77 (1866). 

(8) Hurpurshad v. Sheo Dyal, 3 I. A., 

259 . (1876) ,* Lala v. Hira Singh, 2 A., 51 
( 1878 ) ; Doe d. Jogomohon v. Nimu Dasi t 
Montriou's Cases of Hindu Law, 596 
(length of time necessary) ; Joy Kishatt v. 
Doorga Norain 11 W. R., 348 (1860) 
(id); Jnggomohun Ghosc v. Manickchund, 
7 M. I- A -» 282 Q 8S 9). s. c., 4 W. R. 
(P. C.)i 8. Arnnt Nath v. Couri Nath, 
6 B L. R.t 238 (1870) ; Rajah Naocndur 
v Ruhoonath Narain, W. R. (1864), 20 : 
Ramalakhmi Ammal v. Sivanananja 
Perumal, 17 W. R- 553 (1872) ; Pern- 
mnl Sethurayar v. M. Ramalinga Sethu- 
rayar, 3 Mad. H. C. R., 77 (1866) ; Gopo- 
layyan v. Roghupattiayyan, 7 Mad. H. 
C. R-, 254 (1873) (usage must also 

be public). See Ramasami v. Appavu, 
12 M., 14, ante, and Bhau Nanuji 

v. Sttndrabai, 11 Bom. H. C. R., 271, post; 
Durga Charon Mahto v. Raghnnath Mahto 
18 C. L. J.. 559 (1913). 

(9) Lola v. Hira Singh, 2 A.. 49, 

supra: Jamcela Rhoton v. Pagul Ram, 1 
W. R., 250 (1864); Beni Madhub v. Joi 
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(c) peaceable and acquiesced in(l) ; (d) reasonable(2) ; (e) certain and definitefS) ; 
(/) compulsory and not optional to every person to follow or not.(4) The 
acts required for the establishment of customary law must have been per¬ 
formed with the consciousness that they spring from a legal necessitv(5) ; and 
(g) must not be immoral.(6) In a recent case it was said that a custom must 
be proved to be immemorial, recoverable, uninterrupted and also certain as 
legards its nature in the locality and persons affected by it(7) ; in this case it was 
said that a custom is void at law if there is proof that it originated within the 
time of memory but proof of its existence for a longer period will put the onus 
.on those who assail it. And in another recent case it was said that a custom 
must be reasonable, must apply to matters which the law has left undetermined, 
must be considered binding by at least a majority of a given class and must 
he established by a series of well-known and continuous instances. (8) The 
Privy Council has held that it is permissible to adduce evidence of a family 
custom which varies the strict Mahommedan Law.(9) 


The right mentioned in the section being a public or private right (v. ante), 
the custom ^must also^on proper principles of construction, include a private 
custom.(10) .1 he word custom as used in this section is not, however, limited 

to ancient custom, but includes all customs and usages. So it has been held 
under section 48, which deals with general customs and rights, that evidence 
of usage was admissible.(ll) The word ‘ usajje ’ would include what the people 
are, now or recently, in the habit of doing in a particular place. It may be 
that this particular habit is only of a very recent origin, or it may be one which 
has existed for a very long time. If it be one which is regularly and ordinarily 


Krishna, 7 B. L. R-» *54 155 (1869) ; 

Juggomohun Ghose v. Manikchund, 7 M. I. 
A., 282 ; s. c., 4 W. R. (P. C.), 8, supra; 
Amrit Nath v. Gauri Nath, 6 B. L. K., 
238, supra; Rajah Nugendur v. Rughoonath 
Narain, W. R. (1864), 20, supra ; Roma- 
lakh mi Ammal v. Sivanananja Perumal, 
17 W. R., 553, supra; Patel Vandravan v. 
Patel Maninal t 16 B., 470 (1891) ; Peru¬ 
mal Scthurayar v. M. Ramalinga Sethura * 
yar, 3 Mad. H. C. R., 77, supra; Soorcn- 
dronath Roy v. Mussamut Heeretmonec, 12 
M. I. A., 81 (1868); s. c., 10 W. R. (P- 
C.), 35 ; Tara Chand v. Reeb Ram, 3 Mad. 
H. C. R., 57 (1866) ; (acts must also be 
plural). Rajkishen Singh v. Ramjoy 
Surma, 1 C., 195 (1872) (discontinuance); 
Jugmohandas Mangaldas v. Sir Mangaldas s 
30 B., 543 (1886); (the consensus utenr 
tiutn, which is the basis of all legal custom 
must be uniform and constant). 

(1) Lala v. Hira Singh, 2 A., 49, supra. 

(2) Hurpurshad v. Sheo Dyal, 3 I. A., 

285, supra ; Lala v. Hira Singh, 2 A., 49, 
supra; LuchmeePul Singh v. Sadaulla 
Nushyo, 9 C., 699 (1882) ; Ransordas 

Bhogillall v. Kesrising Mohun, 1 Bom. H. 
C. R., 229 ( 1863) ; Arlapa Nayah v. Narsi 
Keshavji, 8 Bom. tt. C. R. (A. C.), 19 
(1871) ; C.R. DeSousa v. Pestanji Dhanji- 
bhai, 8 B., 408 (1884); Rajah Vurina v. 
Raii Vurmah , 1 M., 235 (1877) ; Nyun- 
muiullah Ostagur v. Gobind Churn, 6 W. 
^ , Act X, 40 0866) ; Kuar San v. Mam¬ 
mon 0895), 17 A., 87 ; Shadi Lull v. 
Muhammad Ishaq Khan (1910) ; 33 A., 
257. 


(3) Hurpurshad v. Shco Dyal, 3 I. A., 
285, supra ; Rajkishen Singh v. Ramjoy 
Surma, 1 C., 195, 196, supra; Lala v. 
Hira Singh, 2 A., 48, supra; 'Lachman Rai 
v. Akbar Khan, 1 A., 440 (1877) ; Bhaga - 
wan Das v. Balgobind Singh, 1 B. L. R., 
S N. # x. (1868) ; Tckaet Doorga v. Tekact 
Y oor 9a, 20 W. R., 157 (1873) ; Rama- 
lakhini Ammal v. Sivananja Perumal, 17 
W. R., 553, ante. 

(4) pshan Chandra Samanta v. Nilmoni 
Singh (1908), 35 C., 851 (riparian owner’s 
right to irrigate). Mussamut Parbati Kun~ 
war v. Rani Chandrapul Kunwar, 8 O. C., 
94 ; and v. P. C. (1909), 36 I. A., 125. 

(^) Tara Chand v. Rceb Ram, 3 Mad. 
H. C. R., 57, supra ; Gopalayyan v. Raghu- 
patiayyan, 7 Mad. H. C. R., 254 (1873). 

(6) Chinna Umtnayi v. Tegarai Chetti, 1 
M-, 168 (1876). See also Sankaralingom 
Chetti v. Subban Chetti, 17 M., 479 (1894) ; 
Ghasity v . UmraoJan, 20 I. A., 193 (1893) ; 
21 C., 149. 

(7) Mahamaya Debt v. Haridas Holder, 
42 C\. 455 (1915). 

(8) Kunhambi v. Kalanthar, 38 M.» 

1052 (1915) ; see Moult v. Holliday, 1 Q- 

B. , 125 (1898). 

(9) Muhammad Ismail Khan v. Lala 
Shcomukh Rai, P. C., 17 C. W. N., 97 
(1902). 

(10) Collector of Gorakhpur v. Palak- 
dhari, 12 A. 36 (1889). 

(11) Dalglish v. Yusuffcr Hossam, 23 

C. .. 427 (1896) ; Sariatuila Sarkar v. Pran 
Nath, 26 C., 184 (1898). 
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there is usage.(1) So a business-usage as distinguished from a Com- 
custom need not be long established or strictly uniforin(2), nor need 
an agricultural custom have existed from time immemorial. (3) The word is 
used in this and other sections of the Act in its widest sense, including all cus¬ 
toms ancient or otherwise and all usages. Three classes of custom or usage 
are thus dealt with in the Act, (a) private ; ( b ) general(4); (c) public. (5) 

Instances of the first class are family customs and usages termed Tiulachar , 
or in Upper India, Rasm wa riwaj-i-lchandan (v. post).(6) 



The expression “ general custom ” is defined to include customs common 
to any considerable class of persons. (7) These are (a) local, termed desachar, 
e -9 •> in the Broach and other Gujarat districts ivakf property, which is inalien¬ 
able by Mahommedan Law, may be by custom of the district alienated. (8) 
In the same district, and more especially in parts of Eastern Bengal, the light of 
pre-emption which is based on Mahommedan Law, is allowed and enforced by 
customs as between Hindus also(9) ; (b) caste or class; of which the Khojah 
•and Memon Cases(lO), and the right of divorce marital by usage of particular 
castes, the customs of religious brotherhoods attached to Hindu temples and 
the like(ll), afford examples. English Municipal Law, owing to ins orical 
development, limits custom to a particular locality only. . bir Erskiue ierry m 
ihe Khojctlis Case has remarked that this peculiar Municipal rule o impish 
Law can have no application to India, where customs are seldom local and are 
mostly personal or caste customs; (c) Trade customs or usages (v. pos ). 


Public custom is nowhere defined in the Act. It is not clear, if any, and 
d so what, meaning is to be attached to the word “ public as dis mguished 
from the word “ general ” in the Act. In speaking of matters of public and 
general interest the terms 41 ‘ public ” and “general” are sometimes used as 
synonyms, meaning merely what concerns a multitude persons. ( ) u 



— ijhwj Deen inane Detween them ; tne term p 15 ' 15 ' * n r,, 

to that which concerns every member of the State: and the erm general 
being confined to a lesser, though still a considerable, portion of the commu¬ 
nity. In matters strictly public, reputation from any one appears to be receiv¬ 
able. If, however, the right in dispute be simply ’general; hat is, it those only 

yho live in a particular district, or advonture in a particular enterprise, arc 
interested in it, hearsay from persons wholly unconnected with the place or 
business would be not onlv valueless, but probably altogether inadmissible.(13) 
But as the Indian Evidence Act(14) makes no such distinction as to admissi¬ 
bility, merely requiring in all cases a probability of knowledge on the part of the 
declarant, the distinction ceases to be of importance in lndia.(l5) Again the 
expression '* general custom or right ” is explained to include (not “ mean 


dii l) , l 2 i aly ' lish v * Y usu & cr Hossain, 23 C., 
x , (1896); Sariatulla Sarkar v. Pran 
Math, 26 C., 184 (1898). 

(2) Juggomdhun Ghvse %. A/ onikehttnd 
7 M., 11 A., 263, 282. 

. ( 3 4 5 6 ) Tucker v. Linger, 8 App. Cas., 508, 
ln which case the local custom had grown 
up within the last 30 or 40 years. 

(4) v. s. 48, post. 

(5) v. s. 32, cl. (4), Post. 

(6) v. Norton, Ev., 190. 

(7) V. s. 43, and illust. post. 

i Abas Ali v. Ghulam Muhatnu:ad f 
H. C. R., 36 (1863). 

(9) Shaikh Koodru v. Mohincc Mohun, 
W - (I 7 * 9 * B.), (1870) ; Indcr Naraitt v. 


Mahomed Nosiruddeen, 1 W. R., 235 

(1864) ; an< ^ ca ses cited in Field’s 
Ev. 115. 

(KM Perry's dr. CV, 110; Karim Khatav 
v. Pardhan Manji, 2 Bom. H. C. R., 276 

^(in See Field, Ev., 6th Ed., 500, 501, 
where a large number of cases of family, 
local, caste, and class custom arc collec¬ 
ted. 

(12) Taylor, Ev., § 609; Greslcy, Ev., 
305; see notes to s. 32, cl. (4), post . 

(13) Taylor, Ev., § 609. 

(141 v. 9. 32, cl. (4). 

(15) Sec Norton, Ev., p. 186. 
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and include ”)(1) customs or rights common to any considerable class of pe 
in fact such matters as would, according to the English rule, fall within the 
expression “ matter of general interest.’ 1 2 3 * 5 (2) The expression therefore would 
appear to have a more extended meaning and to be applicable also to those 
which are cases spoken of in English law as “ matters of public interest.” 

Custom or usage occupies a prominent place in Hindu Law (of which it 
forms a branch), and wherever it obtains, supersedes its general maxims. 
“ Immemorial custom,” says Manu, “ is transcendent law.”(3) Clear proof 
of usage will outweigh the written text of the law.(4) The Digest subordinates 
in more than one place the language of text to custom and approved usage.(5) 
Where a custom is proved to exist, it supersedes the general law ; which, however, 
still regulates all beyond the custom.(6) A custom is some established practice 
at variance with the general law. There cannot therefore be a custom to 
do that which the general law permits any one to do or abstain from at his 
own will.(7). 


•« Facts.” The third section contains the general definition of the term “ fact ” as 

used in this Act. The particular facts which are relevant under this section 
aTo transactions and instances,” as to the meaning of which (v. post.) 
See also note on the admissibility of judgments (po$t).( 8) 

* 4 Transac- The facts made relevant are (a) transaction, (6) instances. Neither of 
tions.” those terms is defined by the Act. (a) A “ transaction ” is the doing or per- 
‘Tnstances.” forrn i n g 0 f any business; management of any affair; performance; that which 
is done ; an affair, as the transactions on the exchange. A transaction is some¬ 
thing already done and completed ; a proceeding ” is either something which 
is now going on, or, if ended, is still contemplated with reference to its progress 
or successive stages.(9) ‘ Ti r e use the word proceeding’ in application to 

an affray in the street, and the word transaction ’ to some commercial nego¬ 
tiations "that have been carried on between certain persons. The ‘ proceeding * 
marks the manner of proceeding, as when we speak of proceedings in a Court 
of law.” The “ transaction marks the business transacted ; as the transactions 
on the cxchange.”(10) u A transaction, as the derivation denotes, is some¬ 
thing which has been concluded between persons by a cross or reciprocal action 
as it were.”(ll) “ A 6 transaction in the ordinary sense of the word, is some 
business or dealing which is carried on or transacted between two or more 
persons.”(12) The qualifying characters of the transaction spoken of in the 


(1) It does not therefore (accepting 
the distinction between “ public ” and 
“general”) exclude public custom : 
0 When a definition is intended to be ex¬ 
clusive it would seem the form of words 
is “means and includes,” per Jackson, J-» 
R. v. Ashutosh Chuckcrbutty, 4 C., 493 
(1878). 

(2) v. Field, Ev., 6th Ed., 195. 

(3) See the authorities set out in judg¬ 
ment of West, J., in Bhau Nanaji v. San- 
draba, U Bom. H. C. R., 262 (1874); 
and Tara Chand v. Rib Ram, 3 Mad. H. 
C. R., SO (1866). 

(4 > Collector of Madura v. Muttu Rama - 
I nga, 1 B. E. R., 12 (1868) ; cited and 
and applied in Bhagwan Singh v. Bhagu'an 
Singh, 17 A., 339 (1895) ; but held to 
have been misapplied by the Privy Council, 
8. c.. 21 A.. 412 (1899). 

(5) Bhyah Ram v. Bhyah T’gur, 13 M. 
I. A., 390 (1870), s. c., 14 W. R. (P. C.) f 1. 

(6) Neelkisto Dev v. Beer Chmidcr, 12 


M. I. A., 542 (1869) ; s. c., 12 W. R. 

(P. C.), 21. . 

(7) Sri Braja Kisora v. Kundatia Devi, 
3 C. W. N., 378, 380 (1899), P. C. 

(?) v. also ss. 3, 11, atUc. 

(9) Webster’s Dictionary, sub nom - 
“ Transaction,” 

(10) Crabb’s Synonyms. 

(11) Gujju hall v. Fatteh Loll, 6 C., 185 
(1880), per Jackson, J., transaction, in its 
largest sense, means that which is done, 
ib., 175, per Mitter, J. 

(12) lb. at p. 186, per Garth, C. J., who 
added : “If the parties to a suit were to 
adjust their differences inter sc the adjust¬ 
ment would he a transaction ; and by a 
somewhat strained use of the word the pro¬ 
ceedings, in a suit, might also be called 
transactions, but to say that the decision of 
a Court of Justice is a transaction appears 
to me a misapplication of the term.” Sett 
also Ranchhoddas v. Bapu Narhar 3 10 B.» 
442 (1886), but see as to judgments, post. 
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(a) creation, (b) claim, (c) modification, (d) recognition, ( e ) assertion> 
(g ) inconsistency. Of these ( b ) and (d) are also qualifying characters 
ofinstances.” (b) An 41 instance 55 is that which offers itself, or is offered, 
as an illustrative case; something cited in proof or exemplification: a case 
occurring; an example.(l) The qualifying characters, of the irLS ^ a ^ T ceS , 
apoken of by the section are (a) claim, (b) recognition. (common bo • i 
“ instances 55 and “ transactions and ( c ) exercise (which is peculiar o 
u instances 55 only), and instances in which the exercise of the right or cun ora 
was disputed, asserted or departed from. It will have been observe a 
the section distinguishes between a claim and an assertion, hnder e secon 
clause, however, instances are admissible in which the exercise o a rig i 
custom was asserted. The word “ assertion 5 ’ includes both a^ statement ana 
enforcement by act. Ordinarily the evidence tendered under this s o 
be evidence of acts done, but a verbal statement not amoimtmg o, 
accompanied by, any act would also be admissible if i arn 
cc claim. 55 


Road-cess papers and deeds of sale were held to be e a 11 cTrecoir! 
valeant as transactions and instances in which rights were . ( /®. 

1U8e d.(2) Documents showing recognition of alleged right by ^>vemr^nt 
^ere admitted.(3) A map prepared by an officer of Government 
°f a Jchas mehal , Government being at tho time in possession o under the 

as « Private proprietor, is not a map purporting to have been 
authority of Government within the meaning of section 83s ** accumey ot 

which is to be presumed ; but such a map may be evidont 1 . £ 

asserfmv, ^ eLfinn U) In a suit for possession ot 



iJ 1 was Sltua yea. iae arauuuu,, to have permanent 

Gffs from taking possession of part of the laud, claim * . - 

that the defendants were not of course concluded b\ e ’ , • , ie ( ocu 

uients were relevant evidence under the thirteenth section as showing the tenure 
on which the village was held.(5) Decisions are co»^ tin S "f ^ whether pre . 
vious judgments and decrees not inter parte#, are(6 ( - ° * *-• 0 (0> included 


O) Webster’s Dictionary sub nom, “in¬ 
stance.” 

(2) Daitari Mohanti v. Jugo Bundho, 23 
• R., 293 (1875), followed in Sabran 

*nc;kh v. Odoy Mahto, 1 Pat., 375 (1922). 

(3) Surjo Narain v. Bissambhur Singh. 
23 W. R 311 (1875). And see Sremully 
A i/ya Kah v. Sarai Chandra Bose , 51 I. C. 
866 . 

(4) Junmajoy Mullick v. Duarkanath 
Hytcc, 5 C., 287 (1879). And see Shashi 
Bnusaii Dhur v. Nawab of Murshidabod. 
49 I. C., 957. 

(5) Vythilinga v. Vcnkatachala, 16 M.. 
194 ( 1892 ). 

(6) Nearnut AH v. Gooro Doss, 22 W. 
" '.363 (1874) ; Guj.iu Loll v. Fattch Loll, 
(' ii' ft880), per Miller, J., cur dissent., 

“Hector of Gorakhpur v. Palakdhari Singh, 
43 (1889), per Malmiood, J., cur dis¬ 
sent. 


(7) Gujj« IM v. Fattch Lall (F. B.), 
6 C., 183, 18 ^’ ^ cr curian K Mitter, J. 

dissent.; Collector of Gorakhpur v. Palak- 
dhari Sing? 1 ’ 12 A., 14, 27, 28, per curiam; 
sec remarks of Sargent, C. J., in Ranchhod- 
das Krishnadas v. Bapu Narhar, 10 B. f 44.J 
(1886). u fo ruier Judgments are not them- 
^ Ives transactions,” but the suit in which 
thev were made is a “ transaction ; ” per 

Straight, T., 12 A., 2S > su ^ a ‘ Il: was ■ aid h * 
Ranade j., “ that the interpretation placed 
upon the words * right ’ and * transaction ’ 
in Gujju Lall v. Fattch Lall seems not to 
have been accepted by the Privy Council 
and its correctness is questioned in the 
Full Bench judgment of the Allahabad 
High Court in the Collector of Gorakhpur 
v. Palakdhari in so far as the exclusion 
of such judgments from being received a9 
evidence under any section is concerned.” 
Lakshtnan v. Amrit, 24 B., 599 (1900). 
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in the term “ transaction/ 5 or are(l), or are not(2), included in the 
“ particular instances ” (v. post). In some cases it has been held that judgments 
and decrees are not themselves “ transactions ” or “ instances, 55 but the suit 
in which they were passed and made is a “ transaction/ 5 or “ instance. 55 So in 
the undermentioned case Banerji, J., observed as follows: “ If the existence 
of the judgment is not a transaction within the meaning of clause (a) of the 
thirteenth section it proves that a litigation terminating in the judgment 
took place ; and the litigation comes well within the meaning of the clause as 
being a transaction bv which the right now claimed by the defendants was 
asserted. So again litigation which is evidenced by the existence of the judg¬ 
ment was a particular instance within the meaning of clause ( b) of the thirteenth 
section in which the right of possession now claimed by the defendants was 
claimed, (o) In a case where a dispute existed between the proprietors of 
two estates, A and L, as to the right to water flowing through an artificial 
watercourse on estate L, belonging to the defendants, proceedings were taken 
in the Criminal Courts by the owners of estate A against some ryots of 
estate 2? m consequence of their having closed the watercourse. These 
proceedings ec o a raztnamah, or deed of compromise, whicli was relied 
on as evidence before the Privy Council. Their Lordships said: “ This 
agreement is a clear acknoivledgmxti of right to this overflow. It was objected 
that this razmamah does not bind the proprietors of B ; but although it 
was apparently made between tenants, it seems to have been subsequently 
acted upon and may be properly used to explain the character of the enjoy¬ 
ment of the water. (4) Them Lordships also referred to certain proceed¬ 
ings under section 320 of the Code of Criminal Procedure of 1861 (correspond¬ 
ing to the section 14 1 of the Codes of 1882 and 1898), in which a claim was 
made as to the right to use the water collected in the tal, observing that the 
proprietors of B do not seem to have challenged the decision of the Magistrate, 
in these proceedings, in the Uvi 1 Court (5) In a suit to establish the existence 
of a family-custom, the plaintiffs offered in evidence a deed containing a recital 
that the custom of the family was as alleged in the plaint, and- a covenant to do 
nothing contrary to it. The deed was executed before action brought by the 
present plaintiffs, and also by a plaintiff who had died since the institution of 
the suit, and, as the plaint alleged, by a * considerable majority 55 of the family ; 
but the defendant was not a party to it. The deed was held to be admissible 
as evidence on behalf of the plaintiffs. (6) In an English case the Crown claimed 
the salmon fishing above the falls of a certain river against A , who in proof of 
• his right to the fishery gave evidence, inter alia , of (a) occasionally fishing there, 
(b) having watchers during the spawning season, and (c) of binding his tenants, 


(1) Koondo Nath v. Dheer Chunder, 20 
W. R., 345 (1873) ; Jianatulla Sirdar v. 
Ramani Kant , 15 C., 233 (1887) ; Rania- 
sami v. Appazu , 12 M., 9 (1887) ; a™* 
see Byathamma v. Avulla, 15 M., 19 (1891). 

(2) “ Record and not the judgment 
alone admissible as an instance/’ Collec¬ 
tor of Gorakhpur v. Palakdhari Singh, 
13 A., 14, 28, supra, per Edge, C. J-, and 

Tyrrell, J., " former judgment not itselt 

an instance, but the suit in which it was 
made is an instance : ” ib., 25, per 
Straight, J., and see Gujju Lull v. Fatteh 
Foil, 6^ C., 171, supra. 

(3; Tcpu Khan Rojoni Mohun , 2 
C. W. N., 501, 504 (1898) ; Srimati Alt- 
jan v. Hara Chandra, S. A., 106 of 1902; 
Cal. H. C., 1st July, 1904 ; and see Maho¬ 
med Amin v. Hasan (1907), 31 B., 143. 

( 4 ) Ramesur Pcrshad v. Koonj Bchari, 


4 C., 640 (1878). 

(5 2,As to this case, Edge, C. J., ob- 
served apparently this rasinamah was ad¬ 
missible under s. 9 ; the record of the 
proceedings in the Criminal Court, which 
the Judicial Committee admitted in evi- 
c ence might be admissible under s. 9 or 
under s. 13 (&),” 12 A., 16. "In Raja 
Run v. Mussamat Luc ho (11 C., 310), the 
Judicial Committee would possibly have 
held that the record in the rent-suit, of 
which the judgment referred to former 
part, was admissible under s. 13 (&).” and 
see Hira Lai v. A. Hills , 11 C. L. R., 
530 (1882). See also Vcnkatasami v. 

Venkatreddi, 15 M., 12 (1891), post and 
note on “ Admissibility of judgments/ 1 2 * 4 
post . 

(6) Iiurronoth Mnllick v. Nittanund, 
10 B. 1*. R., 263 (1873) ; see s. 32, cl. (7). 
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> leases, to protect the fishing, and prevent all others from fishing.(l) In 
^case^decided prior to the Act, measurement chittas were 1 2 3 4 admitted as primd 
facie evidence that long before the case originated and the suit was thought of, 
the plaintiff put forward his rights to certain lands as mal lands.(2) The ques¬ 
tion is whether A has a right of fishery in a river : licenses to fish granted by his 
ancestors, and the fact that the licensees fished imder them are relevant. (3) The 
question is whether A owns land : the fact that A’s ancestors granted leases 
of it is relevant. (4) The question is whether there is a public right of way 
over A’s land. The facts that persons were in the habit of using the way, 
that they were turned back, that the road was stopped up, that the road was 
repaired at the public expense, and A’s title-deeds showing that for a length of 
time, reaching beyond the time when the road was said to have been used no 
one had power to dedicate it to the public, are all relevant.(5) A petition to the 
Collector in which the right of primogeniture is stated has been held to be an 
instance of the recognition of such a custom.(6) Where it was alleged that land 
was debutter and it was contended that there was no legal evidence from which 
the Court was justified in inferring that it was ; held that a Rubakar bv which the 
Collector released the land in dispute as being debutter property was a rans- 
action ” and a relevant fact from which the Lower Court was entitle °^ufer 
that there had been a previous grant, though the release of itself did no com ltute 
such a grant. (7) Where it was shewn that it was the practice in old tllI > e ^ °* the 
Cower Courts in Bengal to set out the pleadings in their judgments an a e 
practice was recognised by circulars issued by the Sudder Dewan> Ac a u , ese 
judgments were held admissible under this section as instances in \\ uci le 
right in question was claimed and disputed and disallowed, (o) ± nt genera v 

speaking, title to property, corporeal or incorporeal, may h; pro\ ec unc er 
this section, or (if the section be held to be applicable to incorporeal rights 
only, wliich it is submitted is not the case) under this and the preceding sections 
by evidence of acts of ownership and enjoyment, such as the receipt ot rents 
and profits, the discharge of the burdens or repairs of the proper y, e granting 
of licenses and leases and the like; while in rebuttal, P* 00 * ™ admissible that 
these acts were disputed, or done in the absence of persons interested in disputing 
them. (9) It has been recently held that documents not inter partes containing 
recitals of boundaries of other lands are not admissible in evidence under this 
section.(10) As to JV ajib-ul-araiz , see note to section 35. 

Judgments qua judgments or adjudications upon questions in issue and 
proofs of the particular points they decide are only admissible either as 
(a) res judicata( 11), or (6) as being “ in rem ”(12), ° r ( c ) as re mting to matters 


<SL 


( 1 ) Lord Advocate v. Lord Lovat, L. R., 
5 App. Cas., 273 ; in this case an ancient 
document was tendered to prove ancient 
possession and held to be admissible, the 
rule being that such documents, coming 
out of the proper custody and purporting 
on the face of them to exercise ownership, 
such as a lease or license, may be given in 
evidence a 9 being in themselves acts of 
ownership and evidence of possession ; see 
notes to s. 90, post . See also Malcolmson 
v * O’Dea, 10 H. L. Cas., 593, and note to 
s. 90, post. 

(2) Debee Pershad v. Ram Coomar, 10 
w. R., 443 (1868) ; see note to s. 32, cl. 
(7), post. 

(3) Rogers v. Allen, 1 Camp., 309 See 
also Neill v. Duke of Devonshire, L. R., 
8 App. Cas., 135. 

(4) Doc v. Putman, 3 Q. B., 622 , 623, 
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(5) Steph. Dig., Art. 5, Must. (c), as to 
proof of custom by instances, see Vishnu 
v. Krishnan, ^ M., 3 (1883). 

( 6 ) Shanianand Das v. Rama Kanta, 32 
C., 6 , 17 (1904) ; 

( 7 ) Lakhi Chandra v. Kali Kumar, 10 
C W. N., xxiv (1905). 

( 8 ) Bhaya Dirguj Deo v. Panda Faieh 
Bahadoor Ram, 3 C. L. JT., 521. 

( 9 ) Wills, Ev., 2 nd lid.. 60: Phipson. 
Ev., 5 th Ed., 96; Jones v. Williams, 2 
M. & W., 326. As to repairs constituting 
an act of ownership, see 4 C. W. N., 
ccii. 

(10) Soroj Kumar Acharji v. Umcd Ah 
Howladar, 25 C. W. N. t 1022 (1921) : 
nor (it was held) under s. 11 , ante. 

(.11) Under s. 40, post. 

(12) Under s. 41, post. 
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of public nature. (1) In (a) they are between the same parties : in (b) tLy 
declared by law to be conclusive proof against all persons of certain(2) matters 
only : in (?) though not conclusive, they are relevant as adjudications against 
persons not parties to them, the reason being that in matters of public right 
the new party to the second proceeding as one of the public has been virtually 
a party to the former proceeding.(3) But judgments, orders and decrees, 
other than those admissible by sections 40, 41, 42 may be relevant under sec¬ 
tion 43, if their existence is a fact in issue or is relevant under some other pro¬ 
vision of the Act.(4) In the sections relating to judgments the judgment is 
admissible as the opinion of the Court on the questions Which came before it 
for adjudication. Ordinarily judgments are not admissible as between persons 
who were not parties and do not claim under the parties to the previous 
litigation. But there are exceptions to this general rule.(5) The cases 
contemplated by section 43 are those where a judgment is used not as res judicata 
or as evu.encc more or less binding upon an opponent bi) reason of the adjudication 
•it contains (because judgments of that kind are already dealt with under one 
or other of t le immediate preceding sections), but the cases referred to in 
section 43 are such as the section itself illustrates, viz., when the fact of any 
particular judgment having been given is a matter to be proved in the case.(6) 
bection 43 is one of the group of sections relating to judgments and contains 
the provision applicable to cases relating to the relevancy of judgments as 


evidence against strangers. (7) Under that section a judgment mav be 

oc ro Avnnr, 1111 nor enma _ • • r . i i . ° J . 


~~ '**<*'> oeciion a ju<l< 

admissible as relevant under some other provision of the Act. So a previous 
judgment has been admitted not m order to prove"an adjudication, but in 
order to prove an admission made by a predecessor in title of the party against 
whom the document was sought to be used.(8) This being so, the question 
arises whether, and if so, how, previous judgments and decrees, and the litigation 
in which they were pronounced not being between the same parties, are 
admissible in evidence m proof of “right” and 44 custom ”(9) (not bein<* of a 
public nature) imder this section, either as 44 transactions ” under clause ?a) or 
under clause (b), as “ particular instances. This question has .been the subject 
of many conflicting decisions. 

In the Calcutta High Court such judgments were up to 1880 frequently 
admittbd(IO), the word transaction being, it was said( 11), large enough to 
allow the proceedings in former suits to be admitted, not as conclusive, but of 
such weight as the Court may think they ought to have. Upon this principle 
previous judgments and proceedings in suits were admitted as relevant in the 
undermentioned cases.(12) In 1880, the Full Bench of the Calcutta High Court 


(1) Under s. 42, post. 

(2) See Kanhaya Lall v. Radha Chum, 
7 W. R., 344 (1867). 

'3) Per Pontifex, J., in Gujju Lall v. 
Fatteh Lall , 6 C., 183 (1880). 

(4) S. 43, post. 

(5) ffira Lall v. A. Hills (11 C. L. R-, 
530) ; per Field, J. (1882). 

(6) Per Garth, C. J., in Gujju Lall v. 
Fatteh Lall, 6 C., 192. 

(7) Tepu Khan v. Rojoni Mohun, 2 
C. W. N., 501, 505 (1898). 

(8) Krishnasami Ayyangar v. Raja- 
oopala, 18 M., 73, 78 (1895). 

(9) Other than public or general rights 
and customs in regard' to which (being 
matter of a public nature) adjudica¬ 
tions inter alia have always been admis¬ 
sible and a jrc now so under s. 42 of the Act: 
v. Taylor, F.v., § 1683 ; Madhub Chundcr 
v. Tomee Bvivah , 7 W. R., 210 (1867); 


A ailathambi Battar v. Ncllakumara Pillai, 
7 ^ lad * H - C. R., 306 (1873) ; Ramasami 
v. Appavu, 12 M., 9; and s. 42, post. 

UO) See Lola Ranglal v. Deonarayan 
leuary, 6 B. L. R., 69 (1870), Doorga Das 
v. Nurendro Coomar, 6 W. R„ 232 (1866); 
Koondoo Nath v. Dhcer Chander, 20 W. R-, 
345 (1873), and remarks of Couch, C. Jo 
in Neamut Ali v. Gooroo Doss, 2 W. R„ 
365 (1874), and of Mitter, J., in Gujju 
Lall v. Fatteh Lall, 6 C., 179 (1880) ; 
(and see R. v . Kcshub Mohajan. 8 C., 
993 (1882) ; remarks of Garth, C. J.) 

(, H) Per Couch, C. J., in Neamut Ali V. 
Gooroo Doss, 22 W. R., 366. 

( 12 ) Guttee Koiburlo v. Bhukat Koiburto, 
22 W. R., 457 (1874) ; [the judgments ap¬ 
pear to be inter partes .] Roopchand v. 
Hur Kishen, 23 W. R., 162 (1875) ; Dai- 
lari Mohan ti v, Jugo Bundhoo. 23 W. R., 
293 (1875) followed Sabran Sheikh v. 
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Else of Gu jju Lall v . Fatteh La ll(l) considered the question. This was 
to recover possession of certain property. The Lower Court allowed the 
plaintiff to put in evidence against the defendant a judgment in a former suit 
between the defendant and others and to which the plaintiff was no party. It 
was contended by the defendant that the judgment in this former suit could not 
be used as evidence in this suit, because the plaintiff was no party to the former 
proceedings ; while the plaintiff, on the other hand, contended that the former 
judgment was admissible in evidence under this section as being a transaction 
by which a right claimed in this suit by the plaintiff was asserted and denied. 
Both the Lower Courts considered the judgment admissible in evidence, and, 
apparently upon the strength of it, decided in the plaintiff s favour. The ques¬ 
tion referred to the Full Bench was whether under the thirteenth section or any 
other section of the Evidence Act, the judgment in the former suit, which was 
admitted and acted upon as evidence in this suit, was admissible. It was held 
(flitter, J., dissenting) — that the former judgment was not admissible as evidence 
in the subsequent suit, either as a “ transaction 55 under the thirteenth section 
or as a “ fact ” under the eleventh section or under any other section ot the 
Evidence Act. The case was accordingly sent back to the bower our to be 
decided upon the other evidence. It was further held by the Full Bene 1 (■ Ltfcer, 
J., dissenting) that a former judgment which is not a judgmen m iem 
under section 41, nor one relating to matters of a public nature under section 
42, is not admissible in evidence in a subsequent suit either as a res ju icata y 
or as proof of the particular point which it decides , unless between x, e same 
parties or those claiming under them.(2) It has been said that this judgment 
practically decided that except in the case of judgments in rent, an ju gnieu 
relating to matters of a public nature, a judgment, in order to be evidence, 
must be such as would operate by way of estoppel or res jiu ic-a M, ) is 

interpretation, however, of the judgment is, it is submitted, mcorrec . a 

the Full Bench held was that a judgment or decree was not admissible under 
this section, but it might be evidence under others by virtue o le operation 
of section 43 ; and that in any case a judgment not inter pa) cs was not admis¬ 
sible in proof of the particular point it decided; that is, it was no admissible 
in its character of a judicial opinion and as having tbe e ec moie or less of 
res judicata. 


In a subsequent suit, however, which was one for rent, the amount of the 
land held by the defendant was questioned, and it was contended that the land 
must be measured with a hath of 21 § inches and not one of 18 inches, as claimed 
by the plaintiff (zemindar), and certain decrees obtained by the zemindar against 
other tenants in the same pergunnah, in suits in which 18 inches had been taken 
as the hath , were tendered in evidence in support of the plaintiff s contention that 
the customary hath in the pergunnah was one of inches, the Subordinate Judge 
at first ruled the decrees to be inadmissible on the authority of Gujju Lall v. 


Odoy Mahto, 1 Pat., 375 (1922) ; Mohesh 
Chutider v. Ditto Bur.dhoo, 24 W. R., 265 
(1875); Luchmeedhur Patiack v. Rughoo- 
bur Singh, ib., 284; Hunsa Koocr v. Shco 
Gobind, ib., 431 ; Omcr Dutt v. Burn , ib., 
470 (1875) ; [cx parte decree.! 

(1) 6 C., 171. 

(2) See the following cases in which the 
Principle laid down in Gujju Lall v. 
Fatteh Lall was concurred in and follow¬ 
ed : Hira Lai v. A. Hills, 11 C. L. R., 
530 (1882) ; Ram Narain v. Ramcoomar 
Cltunder, 11 C., 562 (1885) ; Mohcndra 
Lall v. Rosomoyi Dassi, 12 C., 207 (1885); 
itnd affirmed in Surendra Nath v. Brojo 


Nath, 13 C. ( F * 13.), 352 (1886) ; [sec 
Gobind Cltunder v. Sri Gobind, 24 C., 330 
1 1896)]- w 1 ° the conclusion of that 
judvrment we fully concur/' per Tyrrell, 
I Duthoit, J-, Shatdal Khan v. Amin-ul- 
iah Khan , 4 A., 96 (1881) post; R . v. 
Kcshab Mahajan ; R. v. Udit Pershad, 8 
C., 993 (1882) ; see remarks of Edge, C. 
J*' Collector of Gorakhpur v. Palakdhari, 
12 A., 13 (post), 1886 ; and see as to the 
effect of this decision the remarks of 
Parker, J., and Handley, J., in Byathamma 
v. Azmlla, 15 M., 23 (1891), post . 

(3) Surendra Nath v. Brojo Nath , 13 
C., 352, 353 (1886). 
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Fatteh Lall , but it was held that they afforded some evidence in corrollb 
of tbe plaintiff’s case, and that they furnished evidence of ‘particular instances 
in which a custom was claimed.{ 1) It may, however, be said that the judg¬ 
ments in this case were admissible as referring to a matter of a public nature, 
viz., the customary hath in the pergunnah. So also where the issue was whether 
certain land was lakhiraj or rent-paying, previous decrees were admitted to 
show the character of the land, and to show that in respect of the land which 
was alleged to be laJehiraj , a claim for rent was successfully made on a former 
occasion. (2) It was said: *’A\e do not use them as evidence in the way in 
which judgments and decrees are often used between the same parties, that is 
to show that there has been a previous adjudication on a question of title. We 
take it- that these decrees are not evidence of any decision of a Court of Justice, 
that the land is mat or lakhiraj . We do not consider that in so decidin 0, we 
are m any way violating the principle laid down in the Full Bench decision 
in Gujju Lall v. Catlett Lall. On the contrary, and in order to prevent there 
being any misapprehension, we desire to say that we entirely concur in the 
principle of that decision so far as it was concerned with the fade which were 
then lefore lie Court. (3) 1 hough. this case recognised the principle laid 

down in Gujju Lall v. Fatteh Lall , it would seem to be excluded by it, in that 
the previous litigations were used not merely to show that claims for rent had 
been made but that such claims were successful. The claims could only take 
on this character by reference to the judgments as adjudications so asserting it. 

In a suit for possession of land the defendant offered in evidence a judgment 
obtained by bm m a suit to which the plaintiff or his predecessors in title were 
not parties Objection was raised to this judgment that it was not inter partes 
and was therefore inadmissible. It was held, on the authority of Davies v. 
Lowndes (4) and Ramcssur L ersad A araxn Sing v. Koonj Behari Pattuhlh), that 
this judgment was admissible m evidence to show the character of the defendant’s 
'possession and the nature ol the enjoyment had in the lands. (6) The case of 
Davies v. Lowndes referred to in this judgment was an action to recover lands. 
A decree in a suit between the defendant s father, and other persons unconnected 
with the plaintiff, which directed that the father should be let into pos¬ 
session of the estate as his own property, was held admissible on behalf of the 
defendant not as proof of any of the facts therein stated, but for the purpose of 
explaining in what character the father, through whom the defendant claimed, 
had afterwards taken actual possession of the estate.(7) Evidence of this kind 
is clearly admissible. The matter again became the subject of a Full Bench deci¬ 
sion in the case of Surendra Nath Pal Chowdhry v. Brcjo Nath Pal Chowdhry.l 8) 
The refening Judges in that case observed that the authority of Gujju Lali v. 
Fatteh Lall(V) appeared to have been shaken by the subsequent Privy Council 
decision in the case of Ram Bahadur Singh v. Lucho Koer(lO) (in which the Privy 
Council held that a previous judgment, though not res judicata, was evidence 
in the case) and by the decision of the Calcutta Court in the case of Peari Mohun 
Mulcerji v. Drobo Moyi Dabia(U). and in the case of Hira Lai Pal v. Hills( 12) 
already mentioned. The Court further observed that it did not understand 
why, if the judgments which were dealt with in the two last-mentioned caso- 
could be properly used as evidence for one purpose or another, the judgmeu 


(1) Jainutxdla v. Romani Kant, 15 0., 
233 (1887). 

(2) Hira Lall v. Hills, 11 C. L. R-, 528 
(1882). 

(3) Per Field. J„ ib., 530 ; Ramcssur 
Pet sad v. Koonj Behari, 4 C., 633 (1878), 
referred to. 

(4) 1 Bing, N. C., 607. 

(3) 4 C M 633, v. ante. 

(6) Peari ktohun v. Drobotnoy, 11 C., 


'45 (1885) ; in this case the judgment 
was properly admissible under s 43. 

(7) 1 Bing. N. C., 607; s. c.; 0 M. & 
Gr., 471, 520 ; Taylor, Ev., § 1663 ; see 
note to s. 43, post. 

(8) 13 C., 352 (1886). 

(9) 6 C., 171 (1880). 

O0) 11 C., 301 (1884). 

(11) 11 C., 745 (1885). 

(12) 11 C. L. R., 528 (1882). 
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_/m this case could not be used as evidence. The Full Bench, however, 
ae authority of Giijju Loll v. Fatteh Lall{\), considered the judgment to be 
inadmissible. In a subsequent case(2), these two Full Bench decisions were 
distinguished, it being held that a decree for possession made by a Court under 
the ninth section of the Specific Belief Act in a suit beyond the pecuniary limits 
of that Court’s jurisdiction, although not res judicata , was some evidence o. 
dispossession' by the defendants in a subsequent suit against the same defendants 
to recover mesne profits. In this case the fact of the judgment having been 
given was admissible. A Full Bench of the Calcutta High Court(3) subsequently 
expressed the opininon that the decisions in the case of Gujju Loll y. ha ten 
Lall( 4), and Surendra Nath Pal Chowdhry v. Brojo Nath Pal 0AauMtyW* 
must be regarded as materially qualified owing to the decisions ox t e nvy 
Council they referred to(6), because these decisions establish tlia un er 
certain circumstances and in certain cases the judgment in a previous sui^ o 
which one of the parties in the subsequent suit was not a pa > m a)' e 
admissible in evidence for certain purposes and with certain o jec s m lie 
subsequent suit. This expression of opinion, w T hich w T as obiter, has ->een ssen eel 
from by Geidt, J., in a subsequent case(7) to which reference wi 3e e.(c ) 

In the last-mentioned case the question was whether one ., rP / ne 5 
with J. An award made by an arbitrator in a previous suit broiigtit by A 
against J was tendered to show the alleged partnership, * C1 » , d a 

the award was not admissible; Ghose, J., that it was, a § reel r J| i :i j ^ 
that the Privy Council decisions referred to had qualified t ie ‘ 

by the Full Bench and stating that he was disposed to think ' T 

Council had in these cases adopted the dissentient opinion o - » 

the FuU Bench. A decree obtained bv a co-sharer landlordJor rent ha*been 
held to be evidence as to the rate of rent in a suit by another co-sharer 
for rent.(9) 

The Bombay High Court has concurred(lO) in the dnr'j™ 

Gujju Lall v. Fatteh Lull. In the case cited the plamtii 0 * The defen hint ^ ***' 

of rent for a certain shop alleging the annual rent to be Rf* - * ' ,. 

contended it was only Rs. 6o! In support of las allegati 
upon the evidence of his brother and two entries m ^ 1 § 111 

book of the firm of winch the plaintiffs brother and the c e _ ' ^ wore part ners. 

To prove the bond Jidcs of these entries the plaintiff■ oftcrod m evidence a judg¬ 
ment given in favour of the plaintiff’s brother in a suit brought by the defendant, 
charging him (the plaintiff's brother) with improperly debiting their farm with 
Rs. 250 as the rent of the shop. It was held that the judgment was riot ad¬ 
missible, Sargent, C. J., remarking : “ As to the term transaction, it is doubtloss 
one of large import, and might, although by a strained use of it, be held to 
be applicable to proceedings m a suit: but as the result of holding it to be so 
applicable in the thirteenth section would be to effect a most important depar¬ 
ture from the English rule of evidence which would make judgments, decrees 
and verdicts of juries only admissible in matters of public interest, it may 
well be dou bted if such was the intention of the framer of the Code.”(l 1) Later 
it was said: “It is not easy to reconcile this conflict of views m particular 
instances, but apparently the cases, which decide that judgments, not inter 


(1) 6 C., 171 (1880). 

(2) Jainullah Sheikh v. Inu Khan, 23 
C., 69 (1896). 

( 3 ) Tepu Khan v. Rojoni Mohittt. 25 
C., 522, s. c.; 2 C. W. N., 501 (1898). 

(4) 6 C., 171 (1880). 

(5) 13 C., 352 (1886). 

(6) Ram Ranjan v. Ram Narain , 22 

C., 53 (1895) ; Bhitto Kunwar v. Kesho 
Pershad, 24 1. A., 10 (1897), 

W LE 


(7) Abinash Chundcr v. Poresh Nath , 

9 C. W. N., 402 (1904). 

(8) v. post, p- 183. 

79) Bvomkesh Chakravarly v. Jaga- 
dishvar Roi, 22 C W. N„ 304. 

(10) In Ranchhoddas v. Bapu Rarhar, 

10 B, 439 (1886). 

(11) lb., 422; Naranji Bhikhabha : v. 
Dipa Vmcd, 3 B., 3, referred to and dis¬ 


tinguished. 
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partes , are not admissible in evidence, proceed chiefly on the ground that those 
judgments are sought to he used as having the efiect, more or less, of res judicata. 
For that purpose a judgment inter partes alone can be admitted in evidence, 
hut for other purposes where judgments are sought to be used to show the 
conduct of the parties, or show particular instances of the exercise of a right or 
admissions made by ancestors, or how the property ivas dealt with previously, 
they may be used under the eleventh or thirteenth section &s exceptions 
recognised under section 43 as relevant evidence.” (1) This decision was followed 
in the undermentioned case. The judgments rejected by the lower Appellate 
Court were not inter partes but were in suits brought by other creditors 
against the same defendants, in which the existence of the partnership denied 
in the suit was asserted with success. It was held that the judgments were 
admissible in evidence and must be treated as relevant but not as conclusive as 
to the existence of the partnership. (2) Sed quaere. And in the case now cited a 
house had been passed to the plaintiff by a registered sale-deed by his deceased 
father ; and subsequent to the sale certain mortgagees of the father had brought 
a suit on the mortgage against the plaintiff and his father and mother, on which 
suit the sale had been held to be a sham transaction. On the plaintiff bringing 
a suit against his brother, his brother’s wife and the widow of a deceased brother, 
to recover possession of the house on the strength of the sale-deed, the defendants 
relied on the judgment in the mortgage-suit. It was held by Russell (actg. C. J.) 
on second appeal that this case could not be distinguished from the two last 
mentioned cases, and that the proceedings in the suit on the mortgage were 
admissible as relevant evidence because the plaintiff and the defendants, 
either by themselves or their predecessors, were parties to that suit, and that 
the said proceedings came within the words 44 particular instances in which 
the right- was claimed, and it was held by Beaman, J., that the judgment 
in the suit on the mortgage was admissible to prove that the genuineness of 
the sale-deed was then questioned but could not be used for any ulterior 
purpose. (3) 

The Madras High Court has also concurred(4) in the judgment given in 
Gujju Lall v. Fatteh Lall. In a brought by the trustees of a temple to 
recover from the owners of certain lands in certain villages money claimed 
under an alleged right as due to the temple, judgments in other suits against 
other persons in which claims under the same right had been decreed in favour 
of the trustees of the temple were admitted.(5) It was said: “We concur 
with the majority of the learned Judges who decided, in Gujju Lall v. Fatteh 
Lall, that a judgment of the character there under consideration, viz., as to 
whether a certain person was or was not the heir to another, is neither a transac¬ 
tion nor a fact in the sense in which the words are used in the thirteenth section 
of the Evidence Act, and that the judgment referred to in that case could not be 
given in evidence; but the judgments hied in this case are not of the character 
under consideration in that case ; the question for determination in the previous 
suits was whether the payments then claimed, and which are in contest in the 
present suits, were claimable as of right, and in one case whether they were so 
claimable from a particular class of persons, viz., Christians ; and it appears to us 
that, when a right of the character now in question is at issue, such judgments are 
admissible in evidence as evidence of u particular instances in which the right 
or custom was ‘ claimed and ‘ in winch its exercise was disputed, asserted or 
departed from,’ and was further adjudicated upon ; and that the right was a right 


(1) Per Ranade, J., in Lakshman v. 
Amrit, 24 B., 598, 599 (1900). 

(2) Govindji J haver v. Ch hot at at Velsi, 
2, Bom. I,. U ., 651 (1900). 

(3) Mahamad Amin v. Hasan (1906), 
3l B., 143; and see Uharnidar v. Dhunrii- 


raj (1903), 5 B. h. R. t 230. 

(4) In Subramanya v. Paramos war an , 

11 M., 123 (1887) ; Ramasami v. Appavu , 

12 M., 13 (1887). 

(5) Ramasami v. Appavu, 12 M., 9 

(1887). 
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^character dealt with under the thirteenth section of the Evidence Act. 
j-ne case for the appellants is—and there is evidence in support of it in the case 
before us as to at least six of such villages—that, from those who hold lands in 
large number of villages in the vicinity of the temple, the payment claimed 
is demanded as of right, and that such payments have been made after suits f rom 
time to time brought and determined in reference to the liability of persons occupy¬ 
ing lands in these villages ; and this being so, we are further of opinion that the 
decisions in the former suits are decisions which relate to c matters of a public 
nature ’ within the meaning of section 42 of the same Act. The question for 
determination before us is not dissimilar in principle from that reported in 
Naranji Bh ikhabhai v. Dipa Timed. {\) The right now claimed appears to us 
to be as much a right of the character indicated in the thirteenth section of the 
Evidence Act as the right to a fishery, and the judgments go far to support the 
finding of the District J udge as to the payments claimed having been customarily 
made. ’(2) In this case the remarks as to this section were obiter as it was held 
that the case came within s. 42. But apart from this the judgment may have 
been admissible to explain the nature of the payments made, viz., that they 
had been made after suits brought and that the payments were thus claimable 
as of right and were not voluntary. In a suit to establish the plaintiff a title 
to certain lands he put in evidence (a) a conveyance in favour of his 
father; (6) a sale-certificate issued to his father’s vendor; (c) an order made in 
certain execution-proceedings in which was recited a petition by ins lather 
asserting his title; (d) a judgment obtained by liis father in which his title was 
recognized. Neither the defendants nor their predecessors were parties to any 
of these instruments or proceedings : held that none of these documents were 
conclusive, since the defendants were not parties to them, but i la ley were 
relevant evidence as tending to show that the plaintiff’s ancestors had dealt 
with the site as their own for a long term of years.(3) In this case documents 
A and B were clearly admissible as documents of title. D was an assertion of 
right; C the judgment set out to pleas of the parties and from these it appeared 
that the defendant’s predecessors had parted with the property to the plaint ill s 
father, though the admission was attempted to be avoided ) an allegation of 
an agreement to return the property. But as to this it may doubtless be 
^aid that the pleadings would have been equally effectual for t he purpose as the 
judgment. In Bgathamma v. Avulla it was pointed out that in Oujju Loll 
v. tatteh LaU the sole object for which it was sought to prove the former judgment 
was to show that in another suit against another defendant, the plaintiff had 
obtained an adjudication in his favour on the same right claimed , and it was held 
that the opinion expressed in the former judgment was not a relevant fact 
within the meaning of the Evidence Act. Xu the ease before us it is not the 
adjudication which it is sought to prove, for the point was never adjudicated upon , 
but the judgment is tendered in ovidence as proof that in a particular instance 
the plaintiff s predecessor acted in the capaeitv of karnavan of a marumalcatayoin 
tarwad , wholly irrespective of the particular decision arrived at in the suit. 
This, we think, is a relevant fact. ?J (4) In this case the document referred to 
as a judgment was an entry in the Court-diary of the District Munsif and was 
held to be admissible under section 35, post. 

The question was considered by a Full Bench of the Allahabad High 
Court in the case of The Collector of Gorakhpur v. Palakdhari Singh.(5) In 

(1) 3 B., 3, supra, 

( 2 ) Ramasami v. Appavu, 12 M. r 13 
(1887), referred to in Bvathamma v. 
i V "! ia ' 1S M *> 24 0891) (v. post) ; and 
,,«f a tn 0 a v • k” cnkatachala, 16 M., 196 
( 1892 ). 

(3) Vcnkatasami v. Venkatrcddi, 15 M 

12 (1890). 


(4) 15 M., at pp. 23. 24 (1891) ; Krisna 
santi v. Rajagopala Ayyangar, 18 M., 73 
77 (1895). 

(5) 12, A., 1 (F. B.) (1889) [as to th, 
etfect of this decision see Lakshman v 
Amrit, 24 B., 599 (1900) ; a case prior t< 
this will be found in 4 A., Shadal Khan v 
Amiti-td-lah Khan, where at p. 96, Tyrrell 


Allahabad 

decisions. 







RIGHT OR CUSTOM. 




this case the plaintiff, Palakdhari Singh, had sued a Hindu widow, to establish 
his right of inheritance in certain villages which had belonged to the widow’s 
husband, to have it declared that he had died childless and that she had falsely 
put forward a child of unknown parentage as her husband’s son. The widow 
was the only defendant, and she maintained that the child in question was her 
son by her deceased husband. The suit was dismissed on the merits by the 
Court of first instance and by the High Court on appeal. After the widow’s 
death the plaintiff brought a suit against one Dalip Narain Singh, whom the 
Collector as Manager of the Court of Wards, had accepted as the minor son, 
the defendant in the first suit, and against the Collector, as such Manager, for 
possession of the same villages upon the same grounds as those put forward 
in the former suit '.-—Held by the Full Bench that the judgments of the Court 
of first instance and the High Court in the former suit did not operate as res 
judicata in the present suit, blit (Brodhurst, J., dissenting on this point) (1) 
that they were admissible in evidence in the present suit. Held , per Edge, C. 
J., and Tyrrell, J. ; that the judgments were not admissible under the eighth 
section or the ninth section, nor was either of them a “ transaction,” or a 
“ fact,” ; within the meaning of the thirteenth section. But the record and 
not the judgments alone in the former suit was admissible under the clause (6) 
of the thirteenth section, independently of section 43, as evidence of a parti¬ 
cular instance in which the alleged right of the plaintiff to the property now 
in suit was at the time claimed and disputed , the word tc right,” in both clauses 
(a) and (b) of the thirteenth section, including a right of ownership, and not 
being confined, as held by the major it}' in Gujju Loll v. Fatteh Lall , to incor¬ 
poreal rights. But the reasons given in the judgments in the former suit for the 
decree could not be considered in the present suit. Held per Straight, J., 
that under section 43 of the E\ nlence Act the question was whether the exist¬ 
ence of the former judgments was a fact in issue or relevant under some other 
provisions of the Act. Here the question was not as to the existence of the 
former judgments and decrees as a fact m issue or relevant fact; but though 
section 43 declared judgments, orders and decrees, other than those mentioned 
in sections 40, 41, and 42, inrelevant qua judgments , orders and decrees, it did 
not make them absolutely inadmissible when they were the best evidence of 
something that might be proved aliunde The former judgments and decrees 
were not themselves “ transactions or instances ” within the meaning of the 
thirteenth section ; but the suit in which they were made was a transaction or an 
instance in which the defendant’s right as the living son of the widow’s husband to 
obtain proprietary possession of his father’s estate was claimed and recognized(2), 
and, to establish that such a transaction or instance took place, they were 
the best evidence. Per Brodhurst, J. : That for the reasons given by Garth, 
C. J., and Jackson and Pontifex, JJ ? m Gujju Lall v. Fatteh Lall, the judgments 
in the former suit were not admissible in evidence. Per Mahmood, J.: That 
for the reasons given in the dissentient judgment of Mitter, J., in Gujju Lall 
v. Fatteh Lall , the former judgment of the High Court was admissible in evidence. 


J., and Duthoit, J., say : “ In the conclu¬ 
sions of that judgment (Gujju Lall v. 
Fatteh Lall), we fully concur”]. 

(1) Per Brodhurst, J.: “My opinions 
ou the points that have been referred arc 
in acc >rdancc with the judgment of ^ the 
Clour l in Gujju Lall v. Fatteh Lall : ” ib. 
at p. 27. 

(2) Scd quaere : whether the judgment 
could be used as a recognition of right. 
The defendant's right was only recognised 
in the sense that in the opinion of the 
Court it was found to exist that is 
adjudicated upon. By “ recognition ” in 


the section was meant, it is submitted, 
“admitted” not “adjudicated” upon ; v. 
post, but see also Abinash Chandra v. 
Poresh Nath, 9 C. W. N. p 402, at p. 415; 
per Ghose, T., “or it is a transaction re¬ 
cognising the right of Abinash in that 
propert;- within the meaning of a. 13 of 
the Evidence Act and Gujju Lall v. Fatten 
Lall at p. 181 ; per Mitter, J.. where he 
held that the judgment was relevant be¬ 
cause it recognised the right of the plain¬ 
tiff and made therefore the existence of 
the fact in issue in the subsequent suit 
highly probable. 
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\^-Ajfecent decision of the Lahore High Court holds that a previous judgment 
could only he used for the purpose of showing that the right had been called 
in question but that the finding of the Court was not relevant.(1) 

The Privy Council have in the following reported instances admitted in 
evidence judgments and orders not between the same parties.(2) 

Where to actions of ejectment by a zemindar, the defendants pleaded a 
ghativoli tenure of the mouzahs in dispute under permanent mokurruri and 
diir-mokurruri rights at fixed rents from before the decennial settlement, it 
was held that certain decrees in 1817 and 1845 relating thereto, to which the 
zemindar’s predecessors in title were not parties, but which sustained, he 
defendants’ claim to hold at fixed rents, were admissible in evidence as showing 
ancient possession and assertion of title many years ago ; and that taken wi other 
evidence, they established the defendants* possession at a uniform rent tor so 
long a period as to raise the presumption that the tenure was and is ot permanent 
nature.(3) The judgments and decrees had also been admitted by he Lower 
Courts. The first Court was of opinion that they might be accepted as showing 
ancient possession , and that the title on which the defendants rolled was openly 
asserted as early as 1788, and at subsequent dates irrespective of the fine mgs come 
to in those decrees ; that the orders passed in those decrees would no e e\i once 
against the plaintiff’s title, nor could thev be considered as proving ■ io e end- 
ants’ title; but that they might be accepted to show ancient po^es^on an 
to show that the title was asserted rightly or wrongly many years* ago. £ 

Court observed that the Lower Court had only used those judgmen as ei nee, 
that there was litigation between the parties thereto at the da o wnc lev 
relate ; and that in former suits the parties asserted the same rights which 
they were then asserting ; and that to this extent the judgmen s were a missi i e 
even though the plaintiff was no party to them. The Pnvy Council made 
no reference to this section. It is true that it cited the findings of the Lower 
Courts without disapproval, but it does not appear whether it approved of them. 
These findings appear to have been referred to, on the contrary, for the answer¬ 
ing the appellant’s contention that the Lower Courts had used certain of the 
statements of the parties as recorded in the judgments as evidence against him. 
The Privy Council by reference to the finding* show that they did not. But 
the ground on which the Privy Council itself admitted the evidence was that 
inasmuch as by the earlier judgment a decree for rent,was given at a certain .rate, 
at which rate the land had all along been held, it was competent to use the judg¬ 
ment as evidence showing the rent paid for the possession at and prior to that 
date, then nearly 80 years ago. It was not the correctness of the decision, but 
the fact that there had becn°a decision that was established by the production 
of the judgment; and the existence of the judgment was admissible as a fact in 
issue under section 43, posL(4) The result of this decision appears to bo that 
the judgments were admitted under section 43 as facts in issue and also (if fho 
Privy Council be taken to have affirmed the decision of the High Court on this 
point) as evidence of assertions of right under this section. But neither Court 
treated the judgments as adjudications having the effect of a kind of qualified 
and inconclusive res judicata\ 5) 


(1) Indcr Singh v. Fateh Singh 1, 
Lahore, 540. 

(2) See Tepu Khan v. Rojoni Mohun, 
25 C.. 522 ; s. c., 2 C. W. N., 501, 502 
(1898). 

(3) Ram Ranjan v. Ram Naraitt, 22 Ind. 
App. 60 (1894) ; s. c., 22 C., 533. 

(4) Per Geidt, J., in Abinash Chandra 
v. Poresh Nath , 9 C. W. N„ 402, 408 


(1904). The Judgment, however,, was not 
treated as proof that the amount decreed 
was the correct amount payable, but that 
that particular amount was by the decree 
made payable, b at p. 410. 

( 51 Which appear to have been the view 
entertained by Ghose, J., in the last-men¬ 
tioned suit. 
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In Bliitto Kunwar v. Kesho Pershad Misser( 1), their Lordships of the P] 
Council, speaking of a judgment in a former suit against one of the defendants, 
Bacba Tewari, observed: “ this decision is not conclusive against Bacha 
Tewari, as the suit was not between the same parties as the present suit, but 
their Lordships agree with the Subordinate Judge that it was admissible as 
evidence against him.” In this case a decree obtained against the defendant 
that a Will was revoked was held not to be res judicata in a suit against him 
brought by other plaintiffs, but admissible as evidence against him. There is 
no mention of this section in the judgment; and the grounds upon which the 
previous decisions were admitted are not stated in the report. An opinion, 
however, has been expressed that as the matters in controversy in the suit 
in which the decree was passed related to public charitable purposes the prior 
decision was brought within the terms of section 42 which treats of judgments 
relating to matters of a public nature.(2) Whether the judgment might or 
might not have been admissible on this ground, the Authors have ascertained 
from the records of the Allahabad High Court(3) that this was not the ground 
on which the Subordinate Judge (whose decision was approved by the Privy 
Council) admitted it in evidence. The plaintiff claimed the property in suit 
as the heir of Ramkishen. If the property were subject to a trust and Ramkishen 
had been in possession as trustee, then plaintiff had no title to it; otherwise 
if there were no trust and both Ramkishen and Bacha Tewari had beneficial 
possession. The fifth issue, therefore, was whether there was a trust, and this 
involved the question whether Bhawani had revoked the Will creating the trust. 
The second and fourth issues were as to the time since when possession had been ' 
held and what was the nature of the possession of Ramkishen, the plaintiff’s 
alleged predecessor, and of the defendant Bacha Tewari. These were all facts 
in issue. As showing that they did not hold as trustees, evideuce was given of an 
agreement of the 4th January, 1850, under which Ramkishen and Bacha Tewari 
held the property in moieties as proprietors, an agreement which was subversive 
of the provisions of the Will had it been existent and operative : secondly , the fact 
that they got possession under the agreement ; thirdly , a mortgage by the defend¬ 
ant as proprietor on the 4th September, 1877, and lastly , a suit in 1880 (which is 
that referred to by the Privy Council), by which certain outsiders sought to have 
it declared that the estate was in the possession of Bacha Tewari (who was as 
well as his mortgagee, a party to that suit), as a trustee under the Will. It 
was, however, held in that suit that the Will was revoked and therefore the 
property was not subject to a trust. At the date of that suit Bacha Tewari 
was in possession of his moiety. He continued to hold after the suit and 
held under a title which negatived the trust, namely, the title declared by the 
judgment in question. “ This decision (the Subordinate Judge said and, as the 
Privy Council held, correctly) in the opinion of the Court is admissible as 
evidence against Bacha Tewari, although the plaintiff was not a party to 
it—as showing the character of the possession of Ramkishen and Bacha Tewari 
over the estate in respect of which the agreement of 1850 was made.” He 
could not after this decree have held as trustee when the trust was negatived 
by it. The judgment was therefore relevant and admitted, not under this sec¬ 
tion, but its existence was either a fact in issue under the forty-third and fifth 
sections or relevant as explaining a fact in issue under the forty-third and ninth 
sections. 

Keither of these decisions appear to affect the Full Bench decision in Gujju 
Loll v. Falteh ImIL 


(.1) 24 I. A., 10 (1897) ; 1 C. W. N., GeiJt, J., this was doubted by Ghose, Jv 
265. in the same ease ; see p. 382. 

(2) Abinash Chandra v. Poresh Natb. (3) See Appendix. 

9 C. W. N. f 402 (1904), at p. 409 ; per 
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e later case of Dinomoni Choivdhrani v. Brojomohvn Ghowdhrmi{\) in 
wmcn nowever, this section was expressly referred to, the facts were as follows. 
—The suit was instituted by B. M. 0. as the widow and exccutnx of U. A• 
against J. C. to recover possession of certain land on the allegation . • 

partly a reformation on the original site of, and partly an accre ion , . 

of her milages. In 1866, J. G. commenced to raise disputes as to the 
of H. N. C., whereupon proceedings took place in the j wb i c b 

section 318 of the Criminal Procedure Code, XX\' of 1861, m massed by 

E. N. G. was found to be in possession of the land, and an order wa» passed^ oy 

the Magistrate confirming his possession. Some time a er > . _ n 0 £<j er 
neighbouring proprietor, commenced a dispute which also erm , ^ct 

of the Criminal Court umler section 530 of the Criminal PWureCode cU 
of 1872), dated 19th June, 1876, in favour of H. N. C In 1888, 
sory proceedings took place in the Criminal Court under se c 
minal Procedure Code of 1882. as the result of which the deimdant^/.o ras 
found to be in possession, and by an order of JuJ^ S 

confirmed in possession of the land m dispute. the 1 „„ as bekm inad- 

missed the suit and rejected the Criminal proceedings them, 

missible in evidence against the defendant, she not having ; r( | leva ^ t f or t b 0 
The High Court in appeal admitted these proceedings .® that which 

purpose of showing the identity of the land claimed at t b a t time. On 

was claimed in 1876 and as showing that, it was *n ext u ^ or ders (made in 
appeal to the Privy Council their Lordships observed .. . breaches of the 

1867, 1876 and 1888), are merely police-orders made to pre ^ ^ ^ CrimiQal 

peace. They decide no question of title ; but undo \ ab le pro pertv), the 
Procedure Code of 1882 (relatmg to disputes as t0 . n . in possession of the 
Magistrate is, if possible, to decide which of the ' P» ; tante jg j n possession, 
land m dispute; and if he decides that one of tne F 1 ^ catitle( j t0 reta j n 

the Magistrate is to make an order declaring such p a p disturbance of 

possession until evicted in due course of law, anil i m’g Acts k force fo 

such possession until such eviction. Tho Cnmma , • r) ie ; r t or J 

1866 add 1876 were to the same effect. These pofi^ as ^ as under the 
ships opinion, admissible m evidence on general f ^ ^ ^ 

thirteenth section of the Indian Evidence Act Jo * of followin iacts 

were made. This necessarily makes them ^ who the ti ° (Q th 

all of winch appear from the orders tliemseh^j ’ 77 % .. 7 , , 

dispute were; what the land in dispute was; an ^ y 1 > e 

retain possession. For this purpose and to this exUnt «ich orders are adnussible 
in evidence for and against every one when the fact of possession at the date 
of the order has to bi ascertained. If the lands referred to in such an order 
are described by metes and bounds, or by reference to objects or marks 
physically existing, these.must necessarily be ascertained ]by- extrinsic evidence, 
i.e. , the testimony of persons who know' the locality. If the orders refer to a. 
map, that map is admissible in evidence to render the order intelligible: and 
the actual situation of the objects drawn or otherwise indicated on the map 
must, as in all cases of his sort, be ascertained by extrinsic evidence. -»' 
there appears to be no difficulty. Reports accompanying the orders < [ 

and not-referred to in the orders ihav be admissible as hearsay evid t ci , P 
possession (Taylor on Evidence, $ 517). But they are not otherwise admissible, 
unless they are made so bv the thirteenth section of the Indian Kvi ence Ac •. 
To bring a report within that section the report must be a transaction in which 
the right or custom in question was created, claimed, modified, recognised., 
asserted or denied or which was inconsistent with its existence. ie.se words 
are very wide and are wide enough to let in the reports forming, part of the 
proceedings in 1867, 1876 and 1888. Their Lordships are of opinion that the 


tl) Dinomoni Choxodhrani v. lirojomohim Ckowd/imni, 29 0. 0 ^’1) J s C *» A., 
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High Court did not err in receiving the report made in the proceedings of 1876, 
to the reception of which Mr. Cohen objected.” 

It is true that the Privy Council refer to this section but their judgment 
shows that the police-orders as they are called but which were apparently 
the judgments or orders of Magistrates in proceedings under section 145 of the 
Criminal Procedure Code, were also admissible on “ general principles.” What 
these are is not stated. But as the Judicial Committee has also held that 
before a document can be admitted it must be shown to be admissible under 
the Evidence Act, it must have here referred to some other section than the 
present one This being so, the expression of opinion as regards this section 
was obiter. In fact the judgments or orders were admissible as facts in issue 
under the hfth section. The suit was to recover possession, and it was obviously 
admissible to show on the question whether a party had possession at a parti¬ 
cular time that an order had been passed retaining him in possession. It might, 
of course, have been shown that notwithstanding such order he had not or did 
not get possession, but m the absence of such evidence the presumption would 
be that what was ordered to be done was carried out. It is, however, clear that 
neither as facts m issue nor as “transactions” nor “instances” under this 
section were these orders treated as a kind of inconclusive res adjudicata : that is, 
it was not the correctness but the fact of the decision which was relevant. Were 
it not that the judgment of the Privy Council refers to this section it would 
create no difficulty ^ all. With all respect, however, it may be questioned how 
the order of the Magistrate could be a “transaction” or “ instance ” of the 
character mentioned in this section, except on the ground that it “ recognised ” 
the right to possession of a particular party or was “ inconsistent” with the 
possession of the opposite party as to which, see post . What the reports were 
which were admitted is not stated in the decision, but this matter does not 
immediately touch that under discussion. It does not appear that the section 
was originally . intended to reter to judgments, but to the acts and statements 
of persons which maybe submitted tor the consideration and determination of 
a Court, and not to the judgments, decrees and orders of the Court itself. The 
section itself, which is intelligible enough, seems to have been intended to refer 
to matters such as those given in illustrations of it. Considerable difficulties, 
however, arise from the case-law treating of the applicability of the section to 
judgments, decrees and orders. It must be remembered that some of the 
judgments in the cases referred to were in fact admissible under other sections 
of the Act. There is no question that for some purposes and apart from this 
section judgments may be relevant. The point is whether this section can be 
quoted as a ground for their admission. 


^In the firat place the evidence tendered must, be that of a “ transaction ” 
or “ instance.Then assuming it is a transaction ” it must be one of the 
character mentioned in clause (a) or if it is an “ instance ” it must be an instance 
of the facts mentioned in clause (b). It seems, with all respect to contrary views, 
to bo an incorrect use of language to describe a judgment as a transaction. 5 ’ 
But if it can be so described or as an ‘‘ instance ” it must come also within the 
other terms of the clauses in which these words appear. It is obvious that a 
< ourt does not claim or assert or deny or exercise a right or custom. Nor does 
it dispute , or assert, or depart from the exercise of a right or custom. The parties 
do that. What it does is to determine the cause presented to it for trial, and for 
thnt purpose it considers the claims, assertions, denials, exercise and so forth 
the litigants before it or of those persons whose acts and statements the 
mw treats as their own. Then even assuming a judgment is a transaction 
it cannot be said to create or modify a right or custom. The right or custom 
either exists or it does not before the cause comes to trial. The Court merely 
finds that before and at the date the suit was instituted the right or custom 
did or did not exist. If the parties litigating had no right the Court cannot give 


MINIS/*,, 



RIGHT OR CUSTOM. 


185 


^wem. And if a right or custom exists the Court has no jurisdiction to 
—~~rfy either. The only words in the section which may with any show of 
reason be made applicable to judgments is the word “ recognized m clauses (a) 
and ( 6 ), and the phrase “ which was inconsistent with its existence in clause (a). 
But it seems that neither were in fact intended to apply. The recognition 
referred to in the section appears to be, like the other acts mentioned, an ac > o a 
person and not of a tribunal. It is an act of admission. A Court, however, 
does not admit a right, but adjudicates upon it. Lastly, apart from t le qucs ion 
whether a judgment is a “ transaction,” the 44 inconsistency men ionu. wou a 
appear to refer to the same class of facts as the others stated in e ^ t * 
In one sense if a right is claimed and a judgment is produced wine i P 1 2 3 * // 
against it, that judgment may be said to be inconsistent with t e> ex ■ 
that right. But the inconsistency referred to in the section a PP^ a f , , 
which is inherent in the nature of two opposed fads , such as ia <c ' 
in the first part of illustration (a) to the eleventh section anc .^ i f 
sistency ” (if indeed it can be correctly so described), which exis f 

evidencing a right or custom and an opinion (for such is the ju gnu , /’ 

pronouncing against the existence of such right or custom. ] © _ " 

indeed inconsistent in no sense unless it has been correct } . , ** 

sistency of fact, however, is shown when two opposed fae s ar p o 

explanation is offered of their apparent inconsistency. 

If this view of the section be correct, then as held b} u alV under 

Gujju Lull v. Fatteh Lall( 1 ) a judgment or decree is not 

this section, though it mav be admissible either as a fact in ■ • . effect 

fact under other sections* of the Act. Whatever, however rnaj| be the egect, 

of the first two Privy Council decisions cited(2) (and they o ^ recognises 

opiruon affect the Full Bench decision) the ^ asunder other 

that a judgment or order of a Court is admissible under t / i • v • 

jeetbn, of th« Act, „ cith., a “ 

stated.) The opinion was obiter, but assumm^ t^ ^ admiHed uot 

nosSble av S h S °j ? r* 6 thi ft decision of the Privy Council 

as the J/ T 7 ! am ; th r; 1 aS ^/ //t of 1876 was held to be ad- 
as tiie particular grounds on winch the judgment , . 

missible under this section were not stated. i V 

recognition of right, or as being inconsistent with the right claimed by the 
defendant, or as evidence of an assertion of right on tho part of the pkrntif 
It is on the last mentioned ground that the argument for the admissibility of 
judgments has commonly been founded. Acts of owners up in respect of the 
subject-matter of a litigation mav be shown bv pvoot of particular transactions 
or instances of the character mentioned in the section, these may be transfers 
of property such as gifts, sales, leases, mortgages or acts of enjoyment, such 
as the actual exercise of a right and the like- A claim, however, may be 
asserted or denied in a litigation as well as in or , b 7 an . v other of the modes 
mentioned. It has therefore been said that such a htigatwn and not merely the 
judgment or decree onlv( 4 ) is a transaction^) or instance^) within the meaning of 
this section and that the judgment and decree are admissible as evidence of the 
litigation m which tin • nd<-re.l a'id pi-.m.-imeed.( .1 In this wew <>1 . .ie 


(1) Gujju Lull v. Fatteh Loll, 6 C., 171 
(1880). 

(2) Ram Ranjan v. Ram Narain, 22 C., 
533 (1894) ; Bhilto Kunwar v. Kcsho Per - 
shad, 19 A, 277 (1897). 

(3) Dinomoni Ckowdhrani v. Brojomo- 

hini Chorvdhrani, 29 C., 187 (1901 V 

(4 ) Collector of Gorakhpur v. Palak- 
dhari t 12 A., 14. 25, 28 (1889) ; Tepu 

Khan v. Rajoni Mohun. 2 C. W. N. 501, 

504 (1898) ; s. c, 25 C., 522. 


" J/j v. ante ' It seems, however, a 
somewhat’forced use of language to call a 
litigation a transaction. 

(o) ib., v. ante. Jainullah v. Ramani 
Kant 15 C., 233 (1887); Ram as ami v. 
Appavu, 12 M. f 9 (1887). 

(7) Tepu Khan v. Raj on i Mohun, 2 C. 
W. N . 501, 504 (1898) ; s. c., 25 C.. 522; 
i* M Alijan v. Hara Chandra, S. A., 106 
of *1902, Cal. H. C. f 1 July 1904. 
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j?ase the relevant fact is the litigation, and the judgment is only the proof omu: 
There may be cases in which a judgment is the only proof of the assertions 
of the parties. ^ But it may be objected that a claim is asserted or denied in 
the pleadings, in the issues, or in the evidence given in support or denial of 
those issues. If these are available, are not they the proper evidence of the 
claim made % The judgment, is the judicial opinion rendered on the claims 
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the proceedings record it. Whether judgments can be said 
recognise or be inconsistent with rights has already been dealt with, in 
short, great difficulties ensue in the application of this section to judgments. 
But whether admissible under this section or not, it is clear that the" 
reasons(l) given for a former judgment or decree cannot be relied on to show 
that in subsequent litigation either of the parties were right or wron°- in their 
assertion or denial of the claim litigated and adjudicated upon. If in a suit 
by A against B, the former asserts a claim which is declared to be well founded 
by the judgment m that suit; such assertion may be evidence in a subsequent 
litigation between A and C, tending to show that in the last mentioned liti¬ 
gation 4 is also entitled to a decree. But the opinion fiven in favour of A 
m the-first suit is not relevant to prove that the judgment should also be in his 
favour in the subsequent suit So to use a judgment is to use it in respect 
of the judicial opinion which it contains. Such an opinion may have 
been given on a different state of facts and was moreover rendered in 
the absence of the parties sought to be affected by it. Judgments considered 
as judicial opinions are only relevant under ss. 40-42. In this respect and to 
this extent the law appears to be the same now as it was before the Privy Council 
decisions which have been said to materially qualify it. The decision of 
the Full Bench holds that a judgment not in rem or of a public nature and 
not inter partes is not relevant under this section “ as proof of the particular 
point it decides ” in the sense indicated. The sole object for which it was 
sought in this case to prove the former judgment was to show that in another 
suit against another defendant the plaintiff had obtained an adjudication 
in his favour on the same right claimed. Iho plaintiff in short said “ another 
Court has decided the same point in my favour; so the decision should be in 
my favour again.” The dissentient Judge thought that because the plaintiff 
produced this prior favourable decision it therefore rendered the case of the 
plaintiff in the subsequent suit more probable. No decision of the Privy Council 
has ever sanctioned such a use of a judgment. But the existence of a judgment 
may be a fact in issne(2) or otherwise relevant,^) Thus, if A has obtamed a 
decree for the possession of land against B, and O, B's son, murders 4 in con¬ 
sequence, the existence of the judgment is relevant as showing motive for a 
crime.(4) Bo again in a suit for malicious prosecution the judgment in the 
Criminal proceeding is evidence to establish the fact of acquittal, the fact, 
namely, that, the Criminal proceedings terminated in favour of the plaintiff in 
the Civil action.(5) Again a reference to the finding of a judgment may explain 
the character of party's possession and the nature of the enjoyment had in the 


(1) The Collector of Gorakhpur v. 
Palckdhari, 12 A., 1 (1889) ; Alijan v. 
Hara Chandra, supra. 

(2) Jiam Ranjan v. Ram Narain, 22 C., 
*33 (1894) : Diiiomoni Chozvdhrani v. Dro- 
jomohini Chmudhrani, 29 C., 187 (1901). 

(3) Apparently (amongst others) under 
this section. Dinomoni v. Brojomohini 
Chowdhrani, supra ; though it should be 
noted as already stated that in one sense 
the opinion was obiter as the judgment in 
question wag held also to he admissible on 


general principles; v. ante, Ram Ranjan v. 
Ram R’arain, supra, if that decision ad¬ 
mitted the decrees also on the ground 
stated by High Court. In so far as it may 
be held that these decisions admit judg¬ 
ments under this section they appear to 
have altered the law laid down in Gujju 
Lull v. Fattch hall, according to which the 
section did not apply to judgments at all. 

f4) S. 43, illust. (</). 

(5) v. s. 43, post. 
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/in suit.(l) And so the finding of a judgment may be referred to m 
• cases where the record is matter of inducement or merely introductory 
to other evidence.(2) And judgments are admissible where sought to be used 
to show the conduct of the parties, or to show particular instances of the exercise 
of a right, or admission made by ancestors or how the property was dealt with 
previously.(3) Other instances are afforded by the Privy Council decision 
cited. 

Judgments, orders and decrees relating to matters of a 'public nature rele\ ant 
to the enquiry, that is, public or general right-s and customs, are re evan an 
admissible, but are not conclusive proof of that which they state.(4) 

The existence of any custom or right may be proved under C ustom° and 

by evidence of “ transactions ” or instances.”(5) A statemen« c ^ n ri ^ t 

any deed, will or other document which relates to any such ‘ , 1 * * * * 6 * * 9 

as is mentioned in clause (a) is relevant, if the person by whom sue ® _ men 

is made is dead or cannot be found, or if he is incapable of giving e\ * e » or 

his attendance cannot be procured without an unreasonable amount y or 

expense. (6) The statement, written or verbal, giving the opinion (h 
not called as a witness for similar reasons, as to the existence o 7 P o 

right or custom, or matter of public or general interest as ° * * ° 

which he would have been likely to have been aware, is re ev , \ 

were made before any controversy as to such right, custom ™ 

arisen.(7) But such evidence of the controversy is madmissibk ^ Whm 
the Court has to form an opinion as to the existence of an) g ' 
right (this includes customs or rights common to any com . * 

persons), the opinion as to the existence of such custom or right ohjj 
who would be likely to know of its existence, if it 

f oun f U P°“ which such °P ini ° 1 )'] matters, that is 

Judgments, orders and decrees are relevant if the) reia * f ’ 

mtmm. of. public nature, but tbej “of 

Winch they state.(ll) “The most satisfactory evidence it has been said of 
an enforcement of a custom is a final decree based on ^ •( ) - 

being in derogation of the general rules of law, rnus e 6 prove 

strictly.(13) In RamalaMmi Ammal v. Shwmniha Perurrud Sethurayer 
the Privy Council said Their Lordships are fully sensible of the importance 
and justice of giving effect to long-established usage exis nig m particular 
districts and families in India; but it is of the essence of special usages, modi- 
fving the ordinary 1 aw of succession, that they shouk ancient an( i invariable ; 
and it is further essential that they should be established to be so by. ckar 
and unambiguous evidence '.”(14) Thus evidence which may suffice to raise a 


11 ^ ^ Qr , y Mohun v. Drobomoyi Dabia, 

m v ( 1 r 85) : v - 

^ Commentary to s. 43, post. 

599 3 (1900) ,j/,mOn V * Amrit > 24 B ’ 598 > 

c s *. 42, ***** and note. 

( , ^ ce in Jugmohandas Mangaldass v. 
Mangaldas Kathubhoy, 10 B., 543- ob¬ 
servations on proof ‘by instances and v. 
Anant Smgh v. Durga Singh (1910V 37 
X. A. f 191. 

(6) S. 32. cl. (7), post, and Hurronath 
Mullick v. Nittanund, 10 B. I,. R., 263, 
ante. 

(?) S. 32, cl. (4), post. 

^ (3) Ekradeshivar Singh v. Janeshicari 
Bahnasin, P. C.. 42 C., 5S2 (1915V 

(9) S. 48. post. 


(10) S. 51, post. 

(11) S. 42, post, and notes. 

( 1 2 > C iurdayal Mai v. Jhatidu Mai, 10 
A.. 568 ; v. s. 42, post. 

(13) Uurpnrshad v. Sheo Dyal. 3 I. A., 
285 : Beni Mad hub v. Jai Krishna. 7 B. 
L R. 154 ; Janki Prasad Singh v. Dicar ho 
Prasad Singh, 35 A., 391 (1913) (case of 

insufficient proof). 

( 14 ) Ramalakhmi Ammal v. Sivanatha 
Peru mod, 17 W. 553, ante ; Musamat 
Parbati Kunzcar v. Rani Chandrapol Kun- 
war. 8 O. C., 94 and v. P. C. (1909), 36 
I. A., 125 ; see Janki Misir v. Ranno Singh, 
35 A., 472 (1913) (strict proof of each 
sale to a stranger where custom of pre¬ 
emption disputed). 
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presumption may be insufficient to prove a customary riglit.(I) The course UL 
practice upon which the custom rests must not be left in doubt but be proved 
with certainty.(2) “ The most cogent evidence of custom is not that which is 

afforded by the expression of opinion as to its existence, but the examination of 
instances in which the alleged custom has been acted upon, and by the proof 
afforded by judicial or revenue records or private records or receipts, that 
the custom has been enforced.”(3) “ The acts required for the establishment 
of customary law ought to be plural, uniform and constant. They may be 
judicial decisions, but these are not indispensable for its establishment, although 
some have thought otherwise.”(4) The evidence should be such as to prove 
the uniformity and continuity of the usage and the conviction of those following 
it, that they are acting in accordance with law, and this conviction must be 
inferred from the evidence. Evidence of acts of the kind, acquiescence in those 
acts, their publicity, decisions of Courts, or even of panchayals, upholding such 
acts, the statements of experienced and competent persons of their belie! that 
such acts were legal and valid will all be admissible, but it is obvious that, 
although admissible evidence of this latter kind will be of little weight if un¬ 
supported by actual examples of the usage asserted.(5) A customary right to 
impose a charge is not proved when all the evidence of such custom is the testi¬ 
mony of a single witness who says that he paid it, and accounts extending back 
to twenty-five years, which show that demands for the charge were made on 
certain tenants but which do not show that it was ever paid.(6) A custom 
shown to have been well established m a family cannot be defeated by proof 
(that in one case it was not enforced.(7) The existence of a custom may be 
inferred from long enjoyment not exercised by permission, stealth or force (8) 
What the law requires before an alleged custom can receive the recognition 

t ll _ r\ _4- n-rwl orw annulTV* orrn fri-rr<<n m ^ i - © 


Local usage ( desackar ), if it really exists, being a custom prevalent over a 
whole district and not confined to one particular estate, must, from its univer¬ 
sality, be more easily susceptible of proof than family custom or usaoe. To 
prove a local custom the evidence must be precise and conclusive.(10) See 
in tbe undermentioned case observations on the usage of books of history to 
prove a local custom.(ll) 

A caste-custom prohibiting widows from adopting, is one which before the 
Court can give judicial effect to it, ought to be established by verv clear proof 


fl) Ramakanta Das Mohapatra v. 
Shamanand Da s Mohapatra P C. (1908), 
36 C., 590. 

(2) Sivavatianja Pcrumal v. Mufu 
Ramalinga, 3 Mad. H. C. R. 77. ante. 

(3) Bachman Rai v. Akbar Khan, I- A., 
440; per Turner, J.; as to proof of in¬ 
stances see Rahimathbai v. Hirbai, 3 B. 34 
(1877). 

(4) Tara Chand v. Rceb Rant, 3 M. H. 

R., 57, ante. As to the plurality of acts 

and the onus probandi in the case of an 
allegation of custom, see Dcsai Ranchod- 
<in * v- fitoval Mathubhai, 21 B., 116, 117 
(1X95), and sec further as to onus, the 
ease of fiahimatbai v. Hirbai, 3 B., 34 
(1877). 

(5) Gopalayyan v. Raghupatiayyan , 7 

Mad. H. C. R.. 254 (1873) ; but see 
Bran jolt Jllath v. Branjoli I Hath, 7 M., 3 


J 6 \ K, ! m, ' ,aru Reddi v - Nagayasami 
1 hainbtchi Naicker (1907), 31 M, 17 ; and 
see cary Mohan Mukcrjee v. Jote Kumar 
(1906) 11 c - W. N’„ 83. 

) hhradfishzvar Singh v. Jalmeshwari 
P> C,J 42 C ’ 582 (1915). 

Ral v . Muhammad Ishaq Khan 
^ 910). 33 A., 277. Mahamaya Debi v. 
Man das Haidar, 42, C., 455 (1915). 

(9) Sxvanananja Pcrumal v. Mtitu 
Ramalinga, 3 Mad. H. C. R., 77, ante , and v. 
Muhammad Umar Khan v. Muhammad 
Mas-ud-din Khan, P. C. (1911), 39 C., 
418. 

(10) Tckact Doorga v. Tekaetnce 
Doorga. 20 W. R., 157, ante. 

Ml) Vallabha v. Mudusudanam, 12 M., 
495 (1889). 
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conscience of the members of the caste had come to regard it as for 
It must be shown that a uniform and persistent usage has moulded 
the life of the caste.(l) 

In order to establish a family-custom at variance with the ordinary law 
of inheritance it is necessary that it should be established by clear and posi¬ 
tive proof(2) (v. ante). And the more unusual the custom the stricter must be 
the proof.(3) To establish a Jculachar or family-custom of descent, one at least 
of two things must be shown—either a clear, distinct and positive tradition m 
the family that the Jculachar exists ; or a long series of instances ot anoma ous 
inheritance from which the Jculachar may be inferred.(4) It is said m he case 
of Sumrun Singh v. Khedun Singh( 5) that t; to legalise any deviation trorn tne 
strict letter of the law, it is necessary that the usage should have been a en 
during a long succession of ancestors, when it becomes known by - e name o 
Jculachar.” But a distinct tradition in the family supplies the place of ancient 
examples of the application of the usage.(6) It has been dou ec we er 
evidence of the acts of a single family, repugnant or antagonistic o e general 
law, can establish a valid custom or usage. There is, however, not mg o pre¬ 
vent proof of such a family usage.(7) The Courts will, from mot v. in uni orm 
usage, presume an indefinitely ancient usage of the like kind, ^ . ^ eilce 

of circumstances leading to a contrary inference, but no such p * ,X, 
be made where the practice is traced to a recent agreement -(w , e 

plaintiff sued the defendants for possession of an estate on the ** resistor! 

was the daughter of the last undisputed owner, and the defeudan s rented 
the claim on the ground that she was excluded bv a eus m _P , 
family and tribe to which the parties belonged, if *** held that th< was 
uo objection to a party pleading that a custom exists bo i * c , •* t 
the tribe to which the family belongs, hut he must pro\e ' • , 

the family ; and on appeal it was held by the Privy Conned l , evidence of a 

family custom excluding or postponing daughters from , • 

impartible estate is admissible on an issue as to the cu> ^ ^ of m t* 

partible estate governed by ordinary Hindu Law, since ie n t 1 > 

does not make this evidence necessarily inapplicable (9) Well ^tebhshed 
discontinuance must be held to destroy family custom 1 < b •( ) As to 

Usage of Trade,” v. post. 


O) Patel Vandravan v. Patel Manilal, 
16 B., 470 (1891) ; see Jugmohandas Man- 
Qaldus v. Mangaldas Nathubhai , 10 B., 
528, ante. 

(2) Rajah Nugendcr v. Rughoonath 
A a rain, W. R. (1864), 20 ante. For re¬ 
cent Privy Council decision on family 
custom, see Niira Pal v. Jai Pal, 19 A.. 
1 (1896) ; Mohesh Chunder v. Satrughan 

h a [> 29 C., 343 (1902) ; in which decrees 
not inter partes were admitted as evidence 
of custom ; Chandika Baksh v. Numa Kun- 
war, 24 A., 273 (1901) ; sec also Mailathi 
Anni v. Subbaraya Mudaliar, 24 M., 650 
1901). [Migration of Hindu subject of 
Trench Tndia—custom.] 

(3) Ganga Singh v. Chedi Lall, 33 A.. 
605. 

(4) Makarani Hiranath v. Ram Kara win 
9 B. L. R., 274, 294 (1872). 

(5) 2 Sel. Rep., 116; New Ed., 147. 

(6) Maharani Hiranath v. Baboo Ram , 
supra, 295 ; as to kulachar determining suc¬ 
cession to an impartible estate, see 
^ubramanya Pandya v. Siva Subramanya, 


17 M., 316 (1894) ; Mohesh Chunder v 
Satrughan Dhal , 29 C., 343 (1902). 

(7) Tara Chand v. R ce b Ram , 3 Mad. 

H. C. 37 » 58 (1886) ; Madhavrav 

Raghavendra v. Balkrishna, 4 B. H. C. R. 
(\. C.)» (1886), distinguished in Bhau 

Kanaji v. Sundrabai, 11 Bom. H. C. R., 
271 (1874) ; Musamat Parbati Kuar v. 
Rani Chandrapal Kuar, 8 O. C., 94. Sec 
also Mayne’s Hindu Law, § 51. 5th Ed. 
(1892). 

(8) Bhau Kanaji v. Sundrabai. 11 
Bom H. C. R-, 271, ante, following Shep¬ 
hard'- Pw»*’ 31 L - b c - p > 297 ? and 
j or( j Watcrpark v. Funnel, 7 H. L., 650 ; 
sec also Ramasomi v. Appavu, 12 M.. 14, 
ante: and Joy Kishen v. Doorga Narain , 
11 \V. R-t 38, ante 

(9) Musst. Parbati Kumvar v. Rani 
Chunderpal Kunwar, 8 O. C., 94 and P. C. 
(1909) ; 36 I. A. 125, and v. Shivagungcfs 
case (1863), 3 M. I. A., 539. 

(10) Soorendranath v. Mnssamcft Heera- 
mor.ee, 10 W. R. (P. C.), 35 (1868) ; 

I. C., 395, ante. 
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It must "be proved that the Tight or custom shown to have been 
on some particular occasion is the same with the right or custom which has to 
be proved. In England the custom of one manor is not admissible to prove 
the instance of another unless some connection can be shown between them, as, 
for instance, that the custom in question is a particular incident of the general 
tenure which is proved to be common to the two manors. (1) So also where 
evidence of a right exercised in a particular locality was given, it was said : 
« Ownership may be proved by proof of possession, and that can be shown by 
acts of enjoyment of the land itself ; but it is impossible in the nature of things 
to confine the evidence to the very precise spot on which the alleged trespass 
may have been committed : evidence may be given of acts done on other parts, 
provided there is such a common character of locality between those parts and 
the spot in question as would raise a reasonable inference that the place in dis¬ 
pute belonged to the plaintiff if the other parts did. It has been said in the 
course of argument that the defendant had no interest to dispute the acts of 
ownership not opposite his own land : but the ground on which such acts are 
admissible is not the acquiescence of any party; they are admissible of them¬ 
selves propno vigore, for they tend to prove that he who does them is owner 
of the soil ; though if they are done in the absence of all persons interested 
to dispute them, they are of less weight,—that observation applies only to the 
effect of the evidence. (2) See notes to s. 42, post. The fact that a custom 
was not pleaded in litigations between members of the community where it- 
might have been pleaded is relevant evidence, and the question of its relevancy 
is not affected by the circumstance that some of those suits were still pending 
in Courts at the time of the trial. (3) 



Usacre of It has been said “ that these words are to be understood a3 referring to a 

Trade. 'particular usage to be established by.evidence and perfectly distinct from that 

General custom of merchants, which is the universal established law of the land, 
which is to be collected from decisions, legal principles and analogies, not from 
evidence in pais ”(4) Thus evidence of general custom is not admitted to con¬ 
tradict the law merchant. A custom or usage of trade must in all cases be con¬ 
sistent with Iaw.(5) That law has, however, been gradually developed bv 
judicial decisions, ratifying the usage of merchants in the different depart¬ 
ments of trade; where a general usage has been judicially ascertained and es¬ 
tablished, it becomes part- of the law merchant which Courts of Justice are bound 
to know and recognise ; but it is not easy to define the period at which a usage 
so becomes incorporated into the law merchant.(6) Mercantile usage should 
be proved by evidence of particular instances and transactions in which it has 
been acted upon, and not by evidence of opinion only.(7) Usage of trade may 
be proved by multiplying instances of usage of different merchants if it appears 
to be the same as that of other merchants. (8) With reference to the evidence 
necessary to support an alleged usage, the Privy Council said that “ there 
needs not either the antiquity, the uniformity or the notoriety of custom, which 
in respect of all these, becomes a local law. The usage may be still in course 
of growth ; it may require evidence for its support in each case; but in the 
result it is enough, if it appears to be so well-known and acquiesced in, that it 
may reasonablv be presumed to have been an ingredient tacitly imported by 


<1 ) Marquis of Anglesey v. Lord Mother- 
tou, 10 M. & W., 235 ; and Taylor, Ev., § 
320 : Roscoe, N. P. Ev., 85; as to mano¬ 
rial rights, sec note to s. 42. post. 

(2'j Jones v. Williams, 2 M. & W., 326, 
per Parker, B.; Taylor, Ev., 309, 310; 

see n. II, anie. 

Mariam Bibi v. Shaik Mahomed 
Ibrahim 28 C. T,. J., 306 : S. C., 48 I. A., 
561. 


^4) 1 Smith, L. Cas., 9th Ed., 581, 582. 

(5) Meyer v. Desser, 16 C. B. N. S. t 
660 : Indian Contract Act, s. 1. 

(6) Roscoe, N. P. Ev„ 24, 25, and cases 
there cited. 

(7) Macke tide v. Dunlop . 3 Macq. H. 
I. Cas.. 22 ; Cunningham V. Foubtatique, 6 
L. & P., 44 ; but see s. 49, post. 

(8) Volkart Bros. v. Vctlcvclu Nad an, 
11 M., 465 (1887;. 
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Jaefe into their contract. 1 2 * 4 5, 6 7 (l) The usage must be shown to be certain(2), 
^^^-,^ > ^sonable(3) ? and so universally acquiesced in(4) that everybody in the 
particular trade knows it, or might know it, if he took the pains to enquire. (5) 
If effect is to be given it, it must not be inconsistent with the provisions of 
the Contract Act(6) or repugnant to, or inconsistent with, the express terms of 
the contract made between the parties.(7) 



14. Facts showing the existence of any state of mind—-such 
as intention, knowledge, good faith, negligence, rashness, ill-will existence oi 
or good-will towards any particular person, or showing the exis- stat e of 
tence of any state of body or bodily feeling—are relevant, wiieu of body, or 
the existence of any such state of mind, or body, or bodil} ieei- boday^ 
ing, is in issue or relevant. 

Explanation 1.—A fact relevant as showing the existence of 
a relevant state of mind must show that the state -of muu exists 
not generally, but in reference to the particular matter an ques¬ 
tion. 


Explanation 2.—But where, upon the trial o a person 
accused of an offence, the previous commission by the accuser o 
an offence is relevant within the meaning of this section, e pre¬ 
vious conviction of such person shall also be a relev an at .(«. ) 


Illustrations. 

, . . . , , , to be stolen. It is proved 

(a) A is accused of receiving stolen goods, knowing 1,11111 

that he was in possession of a particular stolen article. 

„„ „ , .» L ± . ... . ^ u .: nn of many other stolen articles 

The fact that, at the same time(9), he was in possession ■' 

• , * . J: tneW each und aU of the articles, of 

is relevant, as tending to show that ne Knew v. 

which he was in possession, to be stolen-(Id) 


(1) Juggomohun Ghose v. Manickchand, 
7 Moo. ind. App., 282 (1859) ; s. c., 4 
w. K. (P. C.), 8 ; per Sir J. Coleridge 
cited and applied in Palakdhari Rai v. 
banners, 23 C., 17% 183 (1895) [usage in 
landholder's estate]. 

(2) Volkart Bros. v. Vettevelu Nad an, 
1 1 M., 462, 466, ante. 

(3; Arapa Nayak v. Narsi Keshavji & 
8 Bom. H. C. R. (A. C.), 19 (1871) ; 
Ronsordas B hoy dal v. Keerisxng Mohanlal , 
* Bom. H. C\ R., 231 (1863) ; Volkart 
Bros. v. Vettevelu Nadan, 11 M., 462, 466, 
ante, 

(4) See Mackenzie Lyall v. Chamroo 
s '"yh, 16 C., 702 (1889) ; Volkart Bros. 
v * Vcttrvclu Nadan, 11 M. f 462, 466, 
ante. 

(5) Volkart Bros. v. Vettevelu Nadan, 
M., 461, 462 ; Plaice v. Allcock, 4 F. 

(1074'), per Willes, J. : Foxal v, Jn- 
*ernational land Credit Co., 16 L. J. N. 
S., 637. 

(6) Act IX of 1872 ; s. 1 : see Madhab 
J- hander v, Rajcoomar Das, 14 B. L. R, 
76 (1874). 

(7) Volkart Bros. v. Vettevelu Nadan, 


^rriLin v. j^uuua (jncua, 


17 13./ 129 (1892) ; see note to s. 29, pro¬ 
viso 5, post. 

18 ) These explanations were substitu¬ 
ted u>r the original explanation to s. 14, by 
Act HI of 1891, s. 1 (1): see also Cr. 
Pr Code, s. 310 (Act V of 1898) ; and 
R Naba Kumar, 1 C. W. N., 146 
(1897) J in which the alterations cftected 
in this section and in s. 54 arc discussed. 

(9) See 34 & 35 Vic., c. 112, s. 19 : 
i? v Dragc, 14 Cox, 85 j R. v. Carter, 12 
O B- t>*» 522- 

" (10) According to English law such evi¬ 
dence of intention in the case of indict¬ 
ments lor receiving stolen goods is ad¬ 
missible only subject to certain limitations: 

Steph. Dig- Art. 11 ; 34 & 3S Vic., c. 
jj 2 <. 19; Roscoe, Cr. Ev., 12th Ed., 84, 
778, 788, and cases there cited. This 
illustration makes no reservation as to 
ownership or time, so that though the 
stolen property belonged to other person 
than the prosecutor and without reference 
to the lapse of time since it was stolen, 
evidence of its possession may under thv 
Act be given against the accused; its weight 
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(6) A is accused of fraudulently delivering to another person a counterfeit coin which, 
at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other pieces 
of counterfeit coin, is relevant.(l) 

The fact that .4 had been previously convicted of delivering to another person as 
genuine a counterfeit coin, knowing it to be counterfeit, is relevant.(2) 

(c) A sues B for damage done by a dog of B's, which B knew to be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they had made 
complaints to B , are relevunt.(3) 

(d) The question is, whether A, the acceptor of a bill of exchange, knew that the name 
of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they could 
have been transmitted to him by the payee, if the payee had been a real person 
is relevant as showing that A knew that the payee was a fictitious person.(4) 

(e) A is accused of defaming B by publishing an imputation intended to harm the repu¬ 
tation of B. 

The fact of previous publications by A respecting B showing ill-will on the part of A 
towards B, is relevant, as proving A’s intention to harm B's reputation by the 
particular publication in question. 


in each case being leit to the discretion 
of the Court, Norton, Ev., 132; see Penal 
Code, s. 411, and s. 21, illust. d) and s 114. 
Ulust. (a), post. R. v. Cassy Mul 3 W. R.. 
Cr.. 10 f 1865) ; R- v. Naraxn Ba 9 de £• ; 
W R Cr., 3 (1866) ; R. v. Motcc Jolaha, 5 
W. R.’, Cr., 66 (1866) ; the test of a cor¬ 
rect presumption of guilt in a l >rl ^ 0I ' , ~' 
not being able to account for the prP 
on his premises is dependent on th 
whether the surrounding circumstanc 
of the case really and properly raise sue 
a presumption ; Re Meer Yar Ali , 

R., Cr., 70, 71 (1870) ; R. v. Samiruddin, 
18 W. R., Cr., 25 (1872), Vfigmore, 
Ev., § 324. 

(1) See R. v. Nur Mahomed, 8 B., 223 
(1883). R. v. Vajiram , 16 B., 414 (1892). 
This illustration speaks only of posses¬ 
sion; but it is only a single illustration of 
the “ knowledge ” spoken of in the section. 
Evidence of other utterings would he 
equally receivable under the section to 
establish guilty knowledge. Norton, Ev., 
134 ; R. v. Whitley, 2 Teach, 986, cited in 
R. v. Vajiram ; Blake v. Albion Life As¬ 
surance Society. 4 C. P. D., 102 ; K- )_• 
Green , 3 C. & K., 204. In England it is 
now well-settled that evidence of uttering 
counterfeit coin on other occasions lan 
that charged is evidence to s ^ ovv j^ ul ^ 
knowledge ; Roscoc, Cr. Ev.. 13th Ed., « 

84 ; and that uttering 9 after that for which 
the indictment is laid may be given in 
evidence for this purpose as well as those 
which take place before : R. v. Poster, 24 
L. J.. M. C., 134 ; see s. 15, illust. (c ); 
proof of the prisoner’s conduct (as for ex¬ 
ample, that he passed by different names) 
is clearly admissible; R. v. TattcrsaU , 2 


Leach, 984; R. v. Phillips, 1 hew. C. C v 
105; Roscoe, Cr. Ev., 12th Ed.. 82, 83; 
v. s. 8, ante. In the case of forged instru¬ 
ments similar evidence of possession and 
uttering has been constantly admitted in 
England (v. post). But whether evi¬ 
dence is admissible of littering other 
forged instruments, where these are utter¬ 
ed subsequently to that with which the 
prisoner is charged, seems to some extent 
doubtful. Roscoe, Cr. Ev., 12th Ed., 82- 
84 (v. post). See Penal Code, ss. 239- 
; 463-477, passim, and see s. 2L 

l x . us *' P ost > R- v. Kisto Soonder , 2 

v. R., Cr., 5 (1865) [counterfeit seals and 
forged documents], Wigmore, Ev., § 309. 

U) . ^his Illustration was substituted for 
the original illustration (6) to s. 14, by Act 
III of 1891, s. 1 (2). 

(3) See Thomas v. Morgan, 2 C. M. & 
R., 496 ; Judge v. Cox, 1 Starkie, 285 ; 
Hudson v. Robert, 6 Ex., 697; Cox v. 
Burbidge, 13 C. B. N. S., 430 ; Roscoe, N. 

1 • Ev., 748. | n case an d 

naturally ferocious animals such as lions, 
tigers, monkeys, etc., it is not necessary 
to prove ‘ scienter / i.e., that the defendant 
knew and was well aware that the animals 
were ferocious, dangerous or mischievous 
as the case may be: knowledge will b e 
presumed ( May v. Burdctt, 9 Q. B., 112)- 
But in the case of dogs, horses and other 
domestic animals, ‘ scienter * must be 

.-proved in order to entitle the plaintiff 
damages. The Law Relating to Dogs by 
F. I,upton, 1888, pp. 4, 7; cf. also Penal 
Code, s. 289; Norton, Ev., 134. 

(4) This is the case of Gibson v. Hunter, 

2 H. P.I., 288; Roscoe, N. P. Ev., 85; 
Taylor Ev. g 338. 
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/acta that there was no previous quarrel between A and B, and that A repeated 
the matter complained of as he heard it, are relevant, as showing that A did 
not intend to harm the reputation of B.(l) 

(/) A is sued by B for fraudulently representing to B that G was solvent, whereby i> 
being induced to trust G, who was insolvent, suffered loss. 


The fact that, at the time when A represented G to be solvent, G was supposed to be 
solvent by his neighbours and by persons dealing with him is relevant, as 
showing that ril made the representation in good faith. (2) 

(f/) A is sued by B for the price of work done by B , upon a house of which A is owner 
by the order of C, a contractor. A’s defence is that B'$ contract was with C. 


The fact that A paid G for the work in question is relevant, as proving that A din, 
in good faith, make over to G the management of the work in question, so that 
G was in a position to contract with B on C's own account and not as agent 
for A.{ 3) 


(1) Not only is the publication of other 
hbels evidence, but the mode of their 
Publication, to show quo animo they were 
Published (see Bond v. Douglas , 7 C. & P., 
626, where libellous handbills were carried 
backwards and forwards before the plain- 
tiff's door). As the existence of previous 
ill-feeling throws light upon the animus 
w *th which the libel was published, so does 
*be absence of previous quarrel, or the 
* act that the accused merely repeated what 
be had heard, afford evidence of the ab¬ 
sence of malicious intention. But in civil 
suits this will only be receivable in miti¬ 
gation of damages (v. ante ) : Norton, Ev.. 
1^5; see Pearson v. Le Maitre, 5 M. A 
j, *m 700, and cases collected in Roscoe, N. 

Ev., 864 ; and Cr. Ev., 13th Ed., 579: 
laylor, Ev., § 340; See Kaikhusrn Noroji 
Y* Jehangir Byramji, 14 B., 532 (1890). 

(2) Here the gist of the action is 

fraud (see Pasley v. Freeman, 2 Smith, L. 
^ ~i). Bond fides may necessarily al- 

^ays be given in evidence for where there 
! s bond fides , there can be no fraudulent 
intent: Shrewsbury v. Blount, 2 M. & G., 
;. 75 S Roscoe, N. P. Ev., 853; the illustra- 
tl0n is an example, Norton, Ev., 136. In 
a case for a false representation of the 
solvency of A B, whereby the plaintiffs 
^sted him with goods, their declarations 
at the time, that they trusted him in 
cousequence of the representation are ad¬ 
missible in evidence for them : Fellowes 
£ Williamson, I M. & M., 306; and see 
1 ocher v. Cocks, ib., 353. The case on 
'vhich the illustration is based is Sheer. 
£• Bumf)stead, 2 H. & C., 193, in which 
'-ockbura, C. J., said: “ With regard to the 
Question put to the other witnesses 
re specting the general reputation of W for 
tr ustworthiness as a tradesman, I think it 
,lls o admissible. It was important to as 
Cer tain the state of mind of the defendant 

the time he made the presentation tom- 
j^ained of, and that could only be shown 
> v inference. A plaintiff may not be 

to bring home to the defendants by 
f 1r ect and positive evidence a knowledge 

W 9 LE 


of the falsehood of his representation; 
the plaintiff may, however, prove certain 
facts which necessarily lead to that in¬ 
ference. Now suppose the plaintiff had 
called every tradesman in the town to 
sav not only that W was insolvent, but 
that his insolvency was notorious, would 
it not have been a fair and obvious re¬ 
mark to the jury that the defendant must 
have known what was the common know¬ 
ledge of every other tradesman ? On the 
other hand, if, after the plaintiff has esta¬ 
blished a primS facie case against the de- 
, , . t i. . htter calls a number of trades- 

me"n who hive had dealings with W, and 

Thev say that at the time the defendant 
m J A ,he representation they believed that 
5?tas perfectly solvent, is not that strong 
evidence —morally at least—from which 
the jury may infer that what was the 
common opinion of tradesmen in the 
neighbourhood was shared by the defend- 
mt and that iu making the representa¬ 
tion he acted in good faith ? ” And see 
Barrow v. Hem Chunder Lahiri (1908), 
35 C., 495. 

( 3 ) This is the case of Gcrish v. Char- 
tier, 1 C. B., 13. M The evidence was 
material and was properly admitted. It 
inteuded to show that the defendant was 
not seeking to evade payment for goods 
ordered for his benefit, but that be had 
actually paid the person with whom alone 
he had contracted. It showed that the 
defendant conducted himself like a party 
who was dealing with 1 2 C ’ as a principal 
and not as an agent;" per Manic. J., ib.: 
“A considerable body of evidence had 
been given by the plaintiff to show that 
« * interfered in the matter as the de¬ 

fendant’s agent which this evidence went 
directly to negative/’ per Cresswell, J., 
ib .: “ In an action for goods sold and de¬ 
livered a general form of defence is ‘ I 
am liable to pay another person, and in 
such cases the jury usually comes to the 
conclusion that the defendant wants to 
keep the goods without paying for them. 
Here, therefore, it was material for the 

13 
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(h) A is accused of the dishonest misappropriation of property which he had 
and the question is whether, when he appropriated it, he believed in good faith that the real 
owner could not be found. 



The fact that public notice of the loss of the property had been given in the place where 
A was(l), is relevant, as showing that A did not, in good faith, believe that 
the real owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was given fraudulently 
by C, who heard of the loss of the property, and wished to set up a false claim 
to it, is relevant, as showing that the fact that A knew of the notice did not 
disprove A’s good faith.(2) 

(i) A is charged with shooting at B with intent to kill him. In order to show A's intent, 
the fact of A’s having previously shot at B may be proved.(3) 

(j) A is charged with sending threatening letters to B. Threatening letters previously 
sent by A to B may be proved, as showing the intention of the letters.(4) 

(Jc) The question is whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly before or after the alleged 
cruelty, are relevant facts. (5) 

(0 The question is, whether A'8 death was caused by poison. 

Statements made by A during his illness as to liis symptoms, are.relevant facts.(6) 

{m) The question is, what was the state of A's health at the time when an assurance 
on his life was effected. 

Statements made by A as to the state of his health at or near the time in question are 
relevant facts. (7) 

(n) A sues B for negligence in providing him with a carriage for hire not reasonably fit 
for use, whereby A was injured. , , 

The fact that B’s attention was drawn on other occasions to the defect of that parti- 
cular carriage, is relevant. 


defendant to show the bond fides of his 
defence by proving payment to such third 
person; and that was the effect of the 
evidence in question/’ per Erie, J., ib. 

(1) * 1 2 3 4 ‘ And in such a manner that A 
knew or probably might have known of 
it.” Steph. Dig., Art. 11, illust. O')- See 
also Norton, Ev., 137; some evidence 
should be given that the notice was within 
his knowledge. 

(2) In the instances given in the illus¬ 
tration the first is to negative good faith 
the second to rebut the presumption of 
mala fides raised by the first; sec Penal 
Code, s. 403, Expl. (2); Norton, Ev., 
136, 137; Roscoe, Cr. Ev./13th Ed.. 549: 
R. v. Thurburn, 1 Den. C. C. R., 387; 18 
I,. J. M. C., 140 ; in which, and in the 
judgment of Parke, B., the whole law 
with reference to larceny of goods found 
is considered. 

(3) This illustration , which is taken 
from the case of R. v. Yoke, R & P-> 331. 

is in principle like illust. ( o ) ? Post: the 
difference between the two illustrations 
i* that this illustration is a case pf shoot¬ 
ing with intent to kill, while illust. ( o ) is 
of murder outright. In R. v. Yoke, the 
prisoner was indicted for maliciously 
shooting at the prosecutor. Evidence 
was given that the prisoner fired at /the 


prosecutor twice during the day. In the 
course of the trial it was objected that 
the prosecutor ought not to give evi¬ 
dence of two distinct felonies, but Bur- 
roug i, J., held, that it was admissible on 
le ground that the counsel for the 
prisoner, by his cross-examination of the 
prosecutor had endeavoured to show that 
1 . ie m ight have gone off by accident* 

1 iat the second firing was evidence to 
show that the first was wilful and to re¬ 
move the doubt if any existed in the 
TV, *L o£ t ^ ie i ur y; se * Roscoe, Cr. Ev.» 
I3th Ed., 83 ; Norton, Ev., 137. 

(4) See R, v . Robinson, East., P. C-» 
1110. in which previous letters, sent by 
the prisoner were read in evidence as they 
served to explain the letter on which he 
was indicted. 

(•“ ; lor, Ev., s. 582. This and 

the two following illustrations relate to 
feelings; the first to mental feelings of 
ill- will or “ good-will: the two last to 
“bodily feelings” (v. text, post). 

(6) See R. v. Glostcr, 16 Cox., 471; B- 
v. Johnson, 2 C, & K., 354. 

(7) See Aveson v. Kirinafrd, 6 East- 
’88; /?. v. Nicholas, 2 C. & R.. 246; 2 
Cox, C. C., 136; R. v. Guttridgc . 9 C. & 
P., 471. 
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fact that B was habitually negligent about the carriages which he let to hire , 
is irrelevant.(l) 

(o) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions, shot at B is relevant, as showing his intention to 
shoot B. , 

The fact that A was in the habit of shooting at people with intent to murder them is 
irrelevant. 

( p) A is tried for a crime. 

The fact that he said something indicating an intention to commit that particular 
crime, is relevant. > . * 

The fact that he said something indicating a general disposition to commit crimes o 
that class, is irrelevant. 

Principle.—If the existence of a mental or bodily state or bodily feeling ^ 
is, as is assumed by the section, in issue or relevant, it is clear that ac s trom , 
which the existence of such mental or bodily state or bodily fee mg may be 
inferred are also relevant. The second Explanation is merely a particular appli¬ 
cation of the general rule contained in the body of the section. ic rejection 
of the general fact by the first Explanalion rests on the ground . , a . c 

teral matter is too remote, if indeed there is any connection wit- 

probandum . 

s. 3 (“ Fact .”) s. 21, cl. (2) ("Admission consisting of state- 

* 3 (" Relevant.”) ments of existence of state of mind or body”) 

ss. 102, 106, 111 (Burden of proof.) 

Steph. Dig., Art. II and Note VI; Taylor, Ev., §§ 680-586, 150, 160, 812,1665, 1666 
340—347,188 ; Phipson, Ev., 5th Ed., 50,69,130—142 ; Lindley, ^ ’ ^tty 8 

Equity Index, 4th Ed., “ Notice ”; Brett’s Leading Cases in Equity, - nd E “*’ 200 ’ R oscoc> 
N. P. Ev., 033— G35, 847—855, 736 et seq ,* Norton, Ev., 181—140 5 Sw * ft » : 
uingham, Ev., 117,119. Pollock’s Law of Fraud in India (1894) 44, 45, 61, 65, 66, 76, 77 ; 
hirst Report of the Select Committee, 31st March 1871 ; Roscoe, t-r. Lv., loth Ed., / J 8.3 s 
Lindley’s Company Law, 6th Ed., 432, 433 ; JBevan’s Principles of the Law of Negligence 
<1889);Cr.Pr. Code, s. 310; Contract Act, s. 17 ; Rest, Ev., p. 80, §§2oo, 433 ; Wills, Ev., 
-ncl Ed., 73—75 ; Wigmore, Ev., §§309—370, 581, 058—661, 1962, 1903. 


<SL 


COMMENTARY. 


Facts, it has been seen, aro either physical or psychological; the former 
being the subject of perception by the senses, and the latter the subject of con¬ 
sciousness. (2) A'person may testify to his -own intent. l>ut if his acts and 
conduct are shown to be at variance and inconsistent y. ith the intent he swears 
to, his own testimony in his own favour would ordinarily obtain very little 
credit.(3) Of facts which cannot be perceived by the senses, intention, fraud, 
good faith and knowledge are examples.(4) But a man’s intention is a matter 
of fact capable of proof.° The state of a man’s mind is as much a fact as the 
state of his digestion. It is true that it is vorv difficult to prove what the state 
of a man’s mind at a paticular time is; but if it can l>e ascertained it is as 
much a fact as anything else.”(5) The latter class of facts, however, are in¬ 
capable of direct proof by the testimony of witnesses, their existence can only 
he ascertained either by the confession of the party whose mind is their seat 


(1) This and the two following illustra- 
|»ons refer to the Explanation • illust. (a) 
ulustrates u negligence ” as well; illust. 

ej) should he read in conjunction with 
must, (t); ante v. text, post. 

(2) v. ante, s. 3, illust. (d). 

(3) Wigmore, Ev., § 581. 


(4) See First Report of the Select Com¬ 
mittee, 31st March, 1871. Bmp. v. Panchtfj 
47 (\ 671 (F. B.), s. c., 24 C. W. N., 301. 

(51 Bdiugton v. Fitcmauricc, 29 Ch D, 
App., 483 il885); per Bowen, L. see 
Pollock's Law of Fraud in India, p. ol 


States of 
mind or 
of body 
or bodily 
feeling. 
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-* by preaumptive inference from physical fact-s.(l) It has been debated 
whether the “ opinion rule” excludes testimony to another person's state of 
ruind. (2) But it may be safely and in general said that a witness must speak 
to facts and let the inference from those facts be drawn by the Court or jury (3) 
This section is in accordance with the principle laid down in numerous cases(4) 
that, to explain states of mind, evidence is admissible, though it does not other¬ 
wise bear upon the issue to be tried. As regards this principle there is no 
difference between Civil and Criminal cases.(5) The present section makes 
general provision for the subject, and the next section is a special application 
oi the rule contamed in the present one. The subject of the existence of states 
of mind is. one of the most important topics with which judicial enquiries are 
concerned, in Criminal cases they are the main consideration; and in Civil 
cas® they are often highly material as for instance, where there is a question 

^ aU ^l%ccfn7riitif en i 0n ;i° r The present section is framed to 

avoid all teclnncalities as to the daw of cases or the time within which the fact 

given as evidence of mental or bodily condition, must have occurred. The 
only point for the Court to consider, m deciding upon the admissibSyof evi- 

iirsra/sa? ° ^ * 4'T of 

will, it is apprehended, determine the question of the adSibihTj IT acts" 
subsequent to the fact in issue to prove intent and other like questions.!?) So 
also, though the collateral facts sought to be proved should not be so remote in 


(1) See Balmakand Ram v. Ghansam 
Ram , 22 C., 391, 406 (1894) [proof of 
intention need not be direct; it will be 
enough if it is proved like any other fact 
(and the existence of intention is a fact; 
by the evidence of conduct and surround¬ 
ing circumstances.] The Deputy Remem¬ 
brancer v. Karima Baistobi, 22 C., 164, 
174 (1894) ; R. v. Rhutten Ram , 2 VV. 
R., Cr., 63 (1865) R . v. Beharee, 3 W. 
R., Cr., 23, 24, 27 (1865) [exclamations 
a evidence of guilty intention: conduct 
of prisoner] : Re Mcer Yar Ali, 13 W. R., 
Cr., 71 (1870): lib .] : R. v. Rookni Kant, 
3 W. R., Cr., 58 (1865) [province of jury 
to judge of intention] : R. v. Gookool Bon - 
ree, 5 W. R., Cr., 33, 38 (1866) [to some 
degree of course the intentions of parties 
to a wrongful act must be judged of by the 
event] : R. v. Gora Chand , 5 W. R., Cr., 
4$, 46 (1866;, [presumption of intention 
must depend upon the facts of each parti 
cular case], R. v. Shuruffooddeen, 13 W. 
R., Cr., 26 (1870) [a guilty knowledge is 
not necessarily a thing on which direct 
evidence can be afforded. It is a matter 
of conscience and connected with the 
secret motives of a man’s conduct : it must 
be inferred from facts] : R. v. Bleesdalc, 
2 C. & K., 765 (felonious intent) ; R- v * 
Mogg, 4 C. & P., 364 lib.) ; R v. Lloyd, 
7 C. & P., 313 (lustful intent) ; R. v. Bholu 
2J A., 124 (1900), cited in notes to s. 106. 
1 Assembling for the purpose of commit 
l ’ n 8 dacoity : evidence of intention,] 
A\ v. Papa Sant. 23 M. 159 (1899; ; Deputy 
L>gal Remembrancer . Karuna Baistobi, 
aupra [obtaining girls for prostitution; evi 
dence of intent], and as to declarations 
a y proof of intention, see R, v. Petcherini, 


Cox, C. C., 79. As to burden of proof, 
see ss. 102, 105, 106, post. 

<2) Wigmore, Ev., §§ 1962, 1963. The 
answer to the objection in § 661 seems to 
ie at m such case the witness is submit- 
■ ng lus inference to the jury. Because 
he jurj have themselves to draw the in- 

, that i! S n V eason why the witness 
should be allowed to do so. As to the 
uiiterent meanings of “belief" or “ im- 

ZJZT f 3S SI ? ui f ying the degree of posi- 
-■OU Hn 0l , 0r I? lna observation or rccollec- 
ectinif wh ‘ ch , case ‘here is no legal ob- 
' ' 01 ac: °f actual personal obscr- 

. 01 , 0 ) (m which case the evidence is 
excluded;, see ib„ 658. 

sr ‘‘A witness must 

••'..'ll ° Iac * s within his knowledge and 

mail CC '°t cannot swear to mere 

matters of belief.’ 1 

(4) Sec judgment of Williams, J„ in R. 

' t C i a f d f °"' 2 F - & F - 346 . 

• . ake v. Albion Life Assurance So- 
cic fy> 4 C. p. D., 102. 

( 6 ) Cunningham, Ev., 117. 

(O ihus, according to English law, on 
enarges f 0r uttering counterfeit coin, 
it ter in gs after that for which the indict¬ 
ment is laid may be given in evidence; 
mt the point is doubtful in the case of 
torged instruments; and in the case of false 
pretences it is still doubtful whether pre- 
tenet; made subsequently to the one charg- 
c A are admissible; but it seems both on 
authority and on principle that they are 
pot. as it is possible the guilty intention 
' 1 i ot have arisen until after the acts 
upon which the charge is founded. Ros- 
cue, Cr. Ev.. 94. 
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not to afford a reasonably certain ground for inference, yet such remote¬ 
ness will, as a rule, go to the weight of the proffered evidence only.(l) ^ But 
evidence of intent to deceive will be inadmissible if it is unnecessary, as in an 
action for an injunction to restrain the use of a trade-mark where the defendant’s 
goods were (on the face of them and having regard to the surrounding circum¬ 
stances) plainly calculated to deceive. Here the defendant was taken to have 
intended the reasonable and natural consequences of his own acts. (2) In the 
next case cited the appellant was convicted under s. 209, Indian Penal Code 
of having made false claims in three suits brought against certain persons. 
Two other persons besides the appellant were similarly prosecuted and convicted 
for bringing other false suits against the samo defendants. Held., that evidence 
relating to suits by the appellant other than those specified in the ^charges 
were properly admitted under this and the next section for the purpose of 
showing the ill-will or enmity of the appellant towards defendants, in tnose 
suits as a body, but the evidence relating to suits brought by other persons, 
when no case of a conspiracy between them and the appellant was a leged or 
established, was inadmissible. (3) 

The mental and physical conditions of a person may be pio\ ed oitaer by 
that person speaking directly to his own feelings, motives, intentions, and the 
like, or by the evidence of another person detailing facts from whit i 16 g^en 
condition may be inferred: but such other person may not m genera e^tify 
the state of mind of the first, as to which he can have no direc y n °w ^ a * u | 
may only state those external and perceptible facts which ma> loim e ma enai 
of the Court’s decision.(4) So in a case for malicious pavocution, where the 
defendant himself was called and was asked in chief, Hac you anv o her 
object in view, in taking proceedings, than to further the ends o jus ice . ie 

question was admitted.(5) And in cases of obtaining goods on false pretences, 
the prosecutor is constantly asked, not only in cross-examina ion, u - m cue , 
with what motive, or for what reasons, or on what impression ie par e, wi i 
the goods.(6) So on a question of domicile, A may state what his intention 
was in residing in a particular place.(7) In a suit by a house-agent against 
the former owner of a house in which the question was w ictuer ie former 
was entitled to receive from the latter a commission by reason o aymg effected 
the sale of the house through his intervention/ the .Tir ge a ie trial, m order 
to ascertain whether any acts of the plaintiff conduced to the completion of the 
Sa le, put the following question to the purchaser: ° ^ 7 ou » Y°u had 

&ot gone to the plaintiffs office and got the card (a card to view the premises, 
with terms of sale written by the plaintiffs clerk on the >aok), have purchased 
the house ? ” and, overruling an objection, received his answer, which was, “ I 
should think not. s; (8) But it is obvious that in many cases such evidence may 



Prool of 
mental and 
conditions. 


U) R. v. Whiley, 2 Leach, C. C., 983, 
citrd m R. v. Vajiram, 16 B., 431 (1892); 

rue it ] that the more detached the 
Previous titterings are in point of time, 
he less relation they will bear to the parti¬ 
cular uttering Mated in the indictment; 

when they are so distant the only 
Question that can be made is whether they 
are sufficient to warrant the jury in making 
inference from them as to the guilty 
'■nowledge of the prisoners, but it would 
render the evidence inadmissible,” per 
Lord Ellenborough. See a!sc per Lord 
fiackburn in R. v. Francis, 12 Cox, C. C. f 
6J 2, 614. 

(2) Nunn a I.al Scrowjee v. Jaicala 
yasad 0908), 35 C., 311: Saxlchmcr v. 
^Ppollinaris Co. (1897), 1 Cb., 893. 


(3) Ragiiunath Lai v. Bmp., 22 C. VV. N\, 
494: s. c., 19 Cr. L. J., 776. 

( 4 ) See Phipson, Ev., 5th Ed,, 50, 51; . 
Cnnningk ain » Ev., 117; but as to the opin¬ 
ion of experts sec s. 45, post; v. ante, 
Wigmore, Ev., §§ 581, 1962—1963. 

(5) Hardwick v. Coleman, 1 F. & F. f 
531. 

,6) Hardwick v. Coleman, 1 F. & F., 
531 • note and see R. v. HowgiU, 1 Dear, 
C., 315 ; /?. v. Dale , 7 C. & P., 352. 

(7) Wilson v. Wilson, L. R., 2 P. & D., 
435, 444. 

Mansell v. Clements, L. R., 9 C. P., 
139. In a suit by A against B for goods 
sold and delivered, in which B pleaded 
that the debt became due from him jointly 
with one C, who was still alive, and the 
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not be reliable, and in other cases may not be had. The mental and physical 
conditions of a person must then be proved by the evidence of other persons- 
who speak to the outward manifestations known to them, of states of mind and 
body. Such manifestations may be either by conduct, conversation or corres¬ 
pondence.^) To prove mental and physical conditions “all contemporaneous 
manifestations of the given condition, whether by conduct, conversation, 
or correspondence, may be given m evidence as part of the res qesloe, it being 
for the Court or jury to consider whether they are real or feigned Thus” 
the answers of patients to enquiries by medical men and others are evidence of 
their state of health, provided they are confined to contemporaneous symp- 
toms, and are not m the nature of a narrative as to how, by whom, such symp¬ 
toms were caused.(2) And if the condition of the patient before or after the 
tune in issue be material, his declarations at such times as to his then present 
condition are equally receivable. (3) Not only may a party’s own statements 
but those made to him by third persons,{ 4) be proved forthe purporeofshowhm 
his state of mind at a given time.(5) Thus where the question was whether 
a person knew that he was insolvent at a certain time, Ms own statemeuts im- 
plying consciousness of the fact as well as letters from thiXiereons refusing 
to advance him money, were held to be admissible oftor h * tu - m p 

vency had been proved independently.^) In addition to evit enco of Contem¬ 
poraneous manifestations of the given condition miiofe.. i t \ 01 conrem 

to show the existence of a particular state of rMCd ^rl ate 
the act in question are frequently receivable to 7"? 

such as intent.(7) In order to show this, similar acts dono^ ” °° lca * acts 
relevant •' but similar acts are not relevant to prove 'the cxisulicc of the CaCb 
cular fact in issue, being inadmissible for this purpose under the rule by which 
similar but unconnected acts are excluded.(3) Thus when a man is on his 
trial for a specific crime, such as uttering a forged note or coin, or receiving an 
article of stolen property, the issue is whether he is guilty of that specified. 
To admit therefore as evidence against him other instances of a similar nature 
clearly is to introduce collateral matter. This cannot be with the object of 
inducing the Court to infer that because the accused has committed a J crime 
of a similar description on other occasions, he is guilty on the present • but to 
establish the criminal intent and to anticipate the defence that he acted inno¬ 
cently and without any guilty knowledge , or that he had no intention or motive* 
to commit the act; and generally to interpret acts, which, without the admis¬ 
sion of such collateral evidence, are ambiguous.(9) In other words, the existence 


replication traversed the joint liability:— 
Held, that with a view to prove B*s sole 
liability, the witness who proved the giving 
of the order could not be asked the ques¬ 
tion “ with whom did you deal ”; but that 
the proper enquiry was as to the acts 
done : Bonfield v. Smith, 12 M. & W., 
405. 

(1) See Wright v. Tathcun, 7 A. Sc 
324. 

(2) Aveson v. Kirin aid, 6 East., 188; 

R. v. Nicholas, 2 C. & K., 246 ; R. v. 

Closter , 16 Cox, 471, illusts. (/), (m). 

(3> R. v. Johnson, 2 C .Sc K., 354.^ 

(4) Vachcr v. Cocks, 1 M. & M., 353 ; 

Lewis v. Rogers, 1 C, M. & R., 48 ; Whart., 

§ 2a4. 

(5) Phipaon, Ev\, 5th Ed., 50; sec 
Taylor, Ev. f 9$ 580—586. 

lh., 39; Thomas v. Connell. 4 M. 
A W., 267; Vacher v. Cocks, 1 M. 8c M,, 
353 ; Cotton v. James, ib., 273. 


(7) Best. Ev, 255. 

if? . Sn notes . to s. 8, ante; “When 
n a QUe 1 S ? ion "'bether a person said 

or Hi ] s0me ^? in 8» the fact that he said 
°/*l ^ omet hing of the same sort on a 
en . T occas *on may be proved if it 
• le . exi stence on the occasion iu 
or in!l°f °h any intention, knowledge, good 
or bad faith, malice or other state of mind, 
or any state of body or bodily feeling, the 
existence of which is in issue or is deemed 
to be relevant to the issue; but such 
acts or words may not be proved merely 
hi order to show that the person so act- 
m.cr or speaking was likely on the occa¬ 
sion in question to act in a similar 
manner. Steph. Dig., Art. 11, and see 
note Vr, it. 

(9) Roscnc, Cr. Ev.. 13th Ed.. 79 j Nor- 
tou. E\.. K1 ; R, v. Cole, 1 Phillips, Ev. 
508; R. v. Richardson, 2 F. & F„ 343 ; 
Blake v. Ai non Ltfe Assurance Society, 
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,ct in issue must be always independently established, and for this 
^t>se evidence of similar . and. unconnected acts is inadmissible: but when 
once the fact in issue is so established, such similar acts may be given in evi¬ 
dence to prove the state of mind of the party by whom it was done.(l) Thus 
in a trial for forgery, proof of similar transactions which are not the subject 
of the charge is admissible as evidence of intention but not of the forgery), 
and in a trial for cheating evidence of a similar trick (a suggestion that a certain 
person would lend money) in another case was admitted to prove the state or 
mind of the accused.(3) Again, when several offences are so connected a 
proof of one can be arrived at through evidence going to prove the others, le 
evidence is not on that account excluded.(4) 

In R. v. M. J. Vyapoory Moodeliar( 5) ; , Garth, C. J., said : Section 14 Scopei oI 
seems t o me to a pply to that class of cases which is discussed in a } 7 01 °n 
Evidence, 6th Edition, sections 318—322 that is to say, caseswherea^ar- 
t iciilar act is mor e ux less, .criminal or culpable r according 1 ( ,° —~p^ or 

feeling of the per son who does it ; as, for ins tall* v- in actions °f s an - e . -°^- 
imprisonment, or malicious prosecution. where malice ii> one of © _ , 
dients in the wrong which is charged, evidence is admissible o s o\\ la io 
defendant was actuated by spite or enmity against the P^in * > on 

a charge of uttering coin, evidence is admissible to show that io \ s *new 
the coin to be counterfeit, because he had other similar coins m 1 or 

had passed such coin before or after the particular occasion "- lic 1 ,, f .,. ie 

subject of the charge. The Illustrations to section 14 as we . a " \ , . 

cited in Taylor, show with sufficient clearness the sort of cas s , . * 

evidence is "receivable. But I think we must be very 

operation of the section to other cases, where the question e ^ i - 

depends upon actual facts , and not upon the state of a >"«*'!'. £ ! ’ 

We have no right to prove that a man committed theft or t } _ ■ \ 

one occasion, by showing that he committed similar enmes ^ . J 

Thus the possession, by an accused person, of a number o , f f 

t o be forged, was held' to be no evidence to prove that he had forged the parti¬ 
cular documents with the forgery of which lie was charge { ) i. . 

Mm/a S (7), W est, J., said: “The possession by «« uccused of several other 
articles deposed to have been stolen, would, no doubt, l ave some probative 
force on the issue of whether he had received the particular articles which he 
was charged with having dishonestlv received, and the receipt or possession of 
bvhich he denied altogether, vet in the first illustration to section H, it is set 
forth as) a preliminary to the admission of testimony as to the other articles 
that * it is proved that he was in possession of (the) particular stolen article 


B C ’i P X D -’ 106 (fraud) ; R. v. Balls, L. 
t( , 1 C., 328, and cases cited, post. 

here is no principle of law which pre¬ 
vents that being put in evidence which 
niight otherwise be so, merely because it 
discloses other indictable offences,” per 
v ‘ Richardson, supra. 
346; Roscoc, Cr. Ev, 85 ; Makin v. Attor- 

lerai J or South lVales, L» R., 
1394, App. Cas., 65. 

(1) R. v. Parbhudas, post; R. v . Vajiram, 
post; R. v. M. J. Pyapoory Moodeliar, post. 

(2) Krishna Govinda Pal v. Emperor. 
43 C., 788 (1915). 

(3) Emperor n\ Yakub Ali, 39 A., 178 
C1917) ; and sec Amrita Lai Hasra v. Em 
Pcror, 42 C., 957 (*915) : Baharuddin v. 
Emperor, 18 C. L. J., 578 (1913) ; Gin- 
ahan Lai v. Emperor, 11 Cr. L. J.. 428 
(1909). 


R. v. Parbhudas, ll Bom. H. C. R., 
90, 93 (1394) ; and R . v. Ellis, 6 B. & C.. 
145, cited in R. v. Parbhudas, supra; and 
r v . Vajiram, 16 B., 304 (1892). 

(5 > 6 0., 645, 659 (1881). 

(6> R • v - Parbhudas, supra; R. v. Nur 
Mahomed, 8 B., 223, 225 (1883), in which 
the former case was distinguished aud in 
which it was held that evidence of the 
possession and attempted disposal of coins 
of an unusual kind is relevant on a charge 
of uttering such coins soon afterwards 
wlnm the factum of uttering is denied. 

“/) 11 Bom. H C. R„ 90, 91 (1874): 
«• X fully argued case where Mr. Justice 
West r;ives a full aud lucid exposition of 
s. 14 of the Indian Evidence Act,*’ per 
Jardine, J., in K. v. fakirappa, 15 B., 502 
(1890). 
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The receipt and possession are not allowed to be proved by other apparently 

similar instances, only the guilty knowledge..Illustration 

(o) to the same section makes a previous attempt by the accused to shoot the 
person murdered, evidence of the accused’s intention, but not of the act that 
caused the death ; yet it is certain that in the issue of whether A actually shot 
B or not, the fact that he had previously shot at him, would have some pro¬ 
bative force ; so, too, would proof of a general malignity of disposition by 
evidence that c A was in the habit of shooting at people, with intent to murder 
them,’ yet this evidence is excluded, even as proof of A’s intention, either as 
too remotely connected with the particular intention in issue, or as raising 
collateral questions, which could not properly be resolved in the case.”(l) In 
the same case Melville, J., said(2) : “ It appears to me that the Indian Evi¬ 
dence Act does not go beyond the English Law.” As to the latter Lord 
Herschell said(3) : “ The mere fact that the evidence adduced tends to show the 
commission of .other crimes does not render it inadmissible if it be relevant to an 
issue before the jury, and it may be so relevant if it bears upon the question 
whether the acts alleged to constitute the crime charged in the indictment 
were designed or accidental or to rebut a defence which would otherwise be 
open to the accused.” In R. v. Bond it was held that where the defence to a 
criminal charge is that the acts alleged to constitute the crime were done by 
the accused for an innocent purpose, evidence that the accused did the same 
acts for an improper purpose on another occasion, is admissible as evidence 
negativing the defence, although it is evidence which proves the commission 
of another offence by the accused. In this case a person who was qualified 
to be and had acted as a surgeon was indicted for procuring a miscarriage. 
The evidence was that he had used certain instruments and the defence was 
that he was performing a lawful operation. It was proved that he had ceased 
to practise as a surgeon; and evidence was tendered by the prosecution that 
he had on a previous occasion used the same instruments in the same manner 
on another person with the avowed intention of procuring a miscarriage. This 
evidence was held admissible by the Court of Crown Cases Reserved;— 
Lord Alverstone, C. J., and Ridley, J., dissenting on the grounds that 
priqid facie there was no necessary connection between the act charged on 
the indictment and the other act alleged m the evidence, and that evidence 
of prior acts of a similar kind is not admissible when the only question is the 
purpose for which an act was done.(4) In a recent case in the Allahabad 
High Court, where the accused was charged with cheating, it was held that 
evidence of his having cheated others not named in the charge was inadmis¬ 
sible because this section only applies to cases where a particular act is more 
or less culpable according to the state of mind of the accused.(5) And in the 
Calcutta High Court it has been recently held that where evidence was 
tendered of false representations of the same character as the one charged and 
made to persons similarly situated, such evidence was admissible to prove 
dishonest intent in reference to the particular transaction charged, on the 
ground that section 15 ib an application of the general rule laid down in this 
section, and that the words of this section and of Illustrations (o) of this section 
and (a) of section 15 show that it is not necessary that all the acts should form 
part of one transaction but only that they should form part of a series 
of similar occurrences.(6) The Illustrations (e), (?) and (j) are on the point of 


( 1 ) R- v. Farbhudas, supra. 

(2) lb at p. 97. 

(3) Makin v. Attorney-General of Nezv 
South Wales (1894), A. C., 57; cited in 
R. v. Wyatt (1904), A. C., 57. 

<4) v. Fond, C. C. K. 0906), 21 Cox. 
p. 252. 

(5) R. v. Abdul Wahid Khan, 34 A., 
94 ; following R. v. Vyapoory Moodeliar 


0*81), 6 C. # 655. 

t6) R. v. Deicndra Prosad, A. C. 
(.1909), 36 C. 573, distinguishing A’, v. //<?/* 
0860). Bell G. C. 280and Mali in v. 
Attorncy-Genetal for N. S. W. (1894). A. 
C., 57; R. v . Bond (1906), 2 K. B.. 
389; A\ v. Rhodes (1899), 1 Q B., 77; 
R v Ollis (1900), 2 Q. B.. 758. 
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^ i( 1): (a), (6), (c) and ( d ), of knowledge : (/), {g) and (h) of good faith : (n) 
negligence and knowledge: (7c), (l) and (m) of mental and bodily feeling: (/*-)» 
(o) and (p) illustrate the explanation. (2) 

The question of intention is sufficiently illustrated by the Illustrations (e)* 
(i) and (j) to the present section, by the cases illustrating guilty knowledge, and 
by the next section ; and is further considered in the notes to the last-mentionec 
section and in the preceding and succeeding paragraphs. (3) “ A mau is no 
excused from crimes by reason of his drunkenness, but although you cauno ^ 
take drunkenness as any excuse for crime, yet when the crime is such tha ( 
intention of the party committing it is one of its constituent elemeu s, }ou 
may look at the fact that a man was in drink in considering whether ie cam* < 
the intention necessary to constitute the crime.”(4) In the recent case o - ' • 
Meade the rule on this point was stated by the English Court of Cnmi , .11 
as follows : “ A man is taken to intend the natural consequences o ns ac s. 
This presumption may be rebutted in the case of a sober man m {nuny \\ a\ s. t 
may be rebutted in the case of a man who is drunk by showing lb 1 L ° c 
'been so affected by the drink he had taken that he was incapaM© ot knowing 
that what he was doing was dangerous, i.e., likely to inflict sen jury, 

this be proved, the presumption that he intended to do grievoi .um 

rebutted ”(5) When a person does an act with some 

which the character and circumstances of the act suggest* t e i ' - f 

that intention is upon liim.(6) The question of intention is » 

legal evidence of facts, and not from antecedent declara transaction (7\ 

himself, upon occasions distinct from and antecedent, o . , u * , 

In a recent arse in the Madras High Court it was said that a JicM 

to intend the natural and ordinary consequences of his • , 

object in such acts, if at the time he knew what 

sequences would be ; and that if he does an act which is P™'/ / \ ’ , 

. ;f ;i,h "? *.n X sis £« 

hroke into it in its owners absence and took forcible p » t, 

convicted irrespective of that object. And in a ***** case :,n the Allahabad 
High Court where accused had been found in l ' 011 ’! 1 , J " be ' l - A.M., 

and had profiered no explanation at the time, but had afterwards stated (without 
being able to prove) that lie had gone there to have illicit intercourse with a 
widow, it was held that his presence there at such an hour raised a presumption 
of guilty intent. (9) But on a subsequent and similar case in the same High 
Court where accused was able to prove his intercourse with a widow, it was 
held that he was guilty of no offence. (10) 

Facts which go to prove guilty knowledge may be proved. In R. v. 
W7«%(11), Lord Ellenborough, In deciding that to prove the guilty knowledge 
•of an utterer of a forged bank-note, evidence may be given of Ins having pre¬ 
viously uttered other forged notes knowing them to he forged, observed tint 


O) As to whether on act was acci- 
dental or intentional, v. s. 15. post. 

12) See Norton. Ev., 13], 

<3) .Sec cases cited in firm paragraph of 
Commentary, ante. 

(4) R. V. Doherty, 16 Cox, 306, per 
Stephen, J. ; R. v. Ram Saho\ , \V. R., Gap 
N o., Cr, 24 (1864). 

(5) R. v, Meade. C. C. A i ]oqq) ] 

K- B., 895. ; ’ 

f6) S. 106, post, 11 lust. (a * : R. v. Kan- 
\ a >, 35 A., 329 (1913 > ; R. v. Subbappo 
< htmnappa, 15 B., 808 (1912) ; R. v. Ham- 


mam, 35 A.. 560 (1913). 

(7> R. v. P etcher ini. 7 Con, C. C., 79, 
•S3 per Greene, B., as to declarations ac- 
'eompanyiW an act, v. ib., and s. 8, ante, 
and notes thereto. 

(8) SelUmmthu Serva\%aran v. PaUa~ 
mutJut Karuppan. 35 M.. 1186 (1912)., per 
Henson. C. J. (Sankaran Nair, J„ diss.). 

(91 R. v. Malik. 37 A., 395 (1915). 

(10) R. v. Chaya Bhar. 38 A., 517 (1916). 

(11) 2 beach. C. C., 983. cited as R. v. 
Wylie, 1 B. & P. (N\ R.), 92. 
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46 without the reception of other evidence than that which the mere circum¬ 
stances of the transaction itself could furnish, it would be impossible to ascer¬ 
tain whether they uttered it -with a guilty knowledge of its having been forged 
or whether it was uttered under circumstances which showed their minds to 
be free from guilt.' In the case of R. v. Tatter sail mentioned by Lord Eilen- 
borough in R. v. Wlriley, the question reserved by Chambre, J., was Ci whether 
the prisoner had not furnished pregnant evidence, and whether the jury, from 
his conduct on one occasion, might not infer his knowledge in another ? ” The 
opinion of the Judges was that the jury were at liberty to make such an infer¬ 
ence. “ The cases in which this has been acted on are mostly common cases 
of uttering forged documents or base coins, but they are not confined to those 
cases. ?, (1) Passing from the case of guilty knowledge, knowledge may be in¬ 
ferred from the fact that a party had reasonable means of knowledge, i.e., 
'possession of documents containing the information, especially if he has answered, 
or otherwise acted upon, them ; or from the fact that such documents, properly 
addressed, have been delivered at, or posted to, his residence.(2) So execution 
of a document, e.g., of a deed ora will, in the absence of evidence to the con¬ 
trary, implies knowledge of its contents(3) ; though mere attestation necessarily 
does not. (4) Access to documents may also sometimes raise a presumption of 
knowledge.(5) Lut there is no presumption of law that a director knows the 
contents of the books of a company.(6) And shareholders are not, as between 
themselves and their directors, supposed to know all that is in the eompanv’s 
books.(7) The publication of a fact in a Gazette or newspaper is receivable*' to 
fix a party with notice, though (unless the case is governed by Statute) 


(1) R . v. Francis, 12 Cox, 612, 616, per 
Lord Coleridge, C. J.; s. c., L. R-, 2 C. C. 
R.. 128. In this case the prisoner was 

indicted for endeavouring to obtain an 
advance from a pawn-broker upon a ring 
by the false pretence that it was a diamond 
ring; evidence was held to have been 
properly admitted to show that two days 
before the transaction in question the 
prisoner had obtained an advance from a 
pawn-broker upon a chain which he re¬ 
presented to be a gold chain but which was 
not so; see R. v. Vajiram, supra, 443 ; 

< oaper, 1 Q. B. £)., 19; R. v. Foster. 
pear, 456; R. v. Weeks, L. & C\. 18; 
laylor, Ev., § 345; as to guilty knowledge, 
see Lolit Mohun v. R., 22 C., 313, 32 2 
(1894); The Deputy Legal Remembrancer 
v. Koruna Baistobi, 22 C., 168, 169 (1894) ; 
Re Mcer Yar Ali, 13 W. R.’, Cr., 70. 71 
(1870) ; [it is an error in law to consider 
the fact of the prisoner leaving his defence 
to his counsel as in any way whatever indi¬ 
cating any guilty knowledge] : R. v. Nobo- 
kristo Ghose, 8 W. R., Cr., 87, 89 (1867) ; 
R. v. Shuruffooddcn, 13 W. R., 26 (1870); 
R. v. Abaji Ramchandra, 15 B., 89 (1890) ; 
Re Ram joy Kurmokar, 25 W. R., Cr., 10, 
13 (1876). 

(2) Rhipson, Ev., 5th Ed.. 130; Vachcr 

v. Cocks , 1 M. & M.. 353 ; Cotton v. James, 
11 275 :ls to documents found after the 

arrest of a prisoner, v. s. 8. ante, nr inter¬ 
cepted m the pn S t; R. v. Cooper, 1 Q. B. 
D.. 15 [when a letter is put in course of 
transmission the Postmaster General holds 
it as the agent of the receiver. ib,, 22]. 

(3) In re Cooper, 20 Ch, D., 611; 


Taylor, Ev., §§ 150, 160. 

(4) Harding v. Crethorne, 1 Esp., 58; 
v. s. 8, ante; it does not necessarily fol¬ 
low that a witness is aware of the con¬ 
tents of the deed of which he attests the 
execution. Salamat Ali v. Budh Singh , 1 
A., 306, 307 (1876). See Rajlakhi v. Gokul 
Chandra, 3 B. L. R., P. C., 57, 63 (1869) ; 
Ramchunder v. Hari Das , 9 C., 463 (1882) ; 
and notes to s. 115, post; Banga Chandra 
Dhur Btswas v. Jagat Kishore, P. C.. 44 
C. 186 (1917) ; Lakhpati v. Rambodh Singh, 

*V ‘* 50 O 0l 5); but sec Kandasatni 
1 xllai v. Nagalinga Pillai, 36 M., 565 

(1913), practice in Madras. 

( 5 ) E. g., in the case of books kept 
between partners, master and servant, etc., 

see s. 8. ante . p. 137; Lindley, Partner¬ 
ship. 536: Taylor, Ev., § 812; see Mackin¬ 
tosh y. Marshall , 11 M. & W., 116. [The- 
shipping list at Lloyds stating the time of 
a vessel s sailing is prima facie evidence- 
against an underwriter as to what it con¬ 
tains. as the underwriter must be presumed 
to have a knowledge of its contents from 
having access to it in the course of his- 
business.] 

(6) Hallmark’s case, L. R., 9 Ch. D-> 
329; p cr Bramwell, J.. ib., 333: “I will 
• nly add that it seems to me in general 
extremely objectionable to imply that a 
man had knowledge of facts contrary to 
the real truth. This ought only to be done 
where there is some duty on the part of 
the man to inform himself of the fact* ” 

(7) Lindley. Company Law, 6th Ed* 
432, 433, and cases there cited. 
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H rays advisable, and sometimes necessary, to furnish evidence that 
party to be affected has probably read the paper.(l) The notoriety of 
a fact in a party’s calling or vicinity may also in some cases support 
an inference of knowledge.(2) When the existence of a state of mind is 
in question, all facts from which it may be 2 :>roperly inferred are relevant. 
And so when the question was whether A , at the time of making a contract 
with B, knew that the latter was insane : it was held that the conduct of 
both before and after the transaction, was admissible in evidence to s io\\ 
that his malady was of such a character as would make itself apparent <> 
A at the time h« was dealing with him.(3) See also Illustrations (a), (^)> (w 
and (d) to the section. 14 Notice ” has also been made the subject of substantive 
law and of statutory definition in* the Transfer of Property and ln ( iai1 ia> s 

Actfe.(4) This definition codifies the law as to notice which ex is et e ® 

these Acts were passed. (5) Notice to an agent is notice to the principal.^) 
And notice to one of several trustees is notice to all. (7) U( V 1C t 

is of two kinds: there is the notice through an agent, which Lore irLS 0I( 
has called “ imputed notice ” ; the other is that which he thong b 1 ( - Tllore 

])roperly be called “ constructive notice,” and means that kin <> n W M C 
the Courts have raised against a person from his wilfully abstain! g ^ 

enquiries, or inspecting documents.(8) In such cases the on <■ 1 ° 

raise a presumption of knowledge which is not allowed to ) aiu 

whatever is sufficient to put a person of ordinary prudence on ^ 
structive notice of all to which that enquiry would iead.(0 _ • „ 

Calcutta High Court it was said that whatever puts a per- exercise 

amounts to notice when such enquiry becomes a duty and you . , ‘ ‘ 

of ordinary intelligence, lead to a knowledge of the facts and that> 

notice will be imputed to one who designedly refrains from enquiry for the 

purpose of avoiding notice.(10) So notice of a deed or 


See notes to s. 67, post : Taylor 
* v ** §§ 1665, 1666; Phipson, Ev., 5th Ed., 
31 ; Steph. Dig., Art. 11, illust. (n). 
, er ? *he question was whether A, the 
captain of a ship, knew that a port was 
blockaded: it was held that the fact that 
le blockade was notified in the Gazette 
was relevant; Harratt v. Wise, 9 B. & C.. 

tl ^(/)» anf e and note; 

l0 Ufth mere rumour or reputation is in¬ 
admissible; R . v. Gunnel, 16 Cox, 154: 
brccnslade v. Dare, 20 Beav.. 284 [Evi- 
< ence of the general reputation of the 
insanity of a person, in the neighbourhood 
in which he resided, is admissible to prove 
that a person was cognisant of that fact]. 

W) Beav an v. McDonnell. 10 Ex.. 184; 
/. 0l at ]' Tribe, 3 b. & F., 9 ; but sec also 
^rccnslade v. Dare. ante. 

aA 4 'ttt’ "I’ A ct of 18y 2. amended by 
Act HI of 1885 (Transfer of Properly): 

- J, Act II of 1882 (Indian Trusts). See 
c;.scs collected in Shephard and Brown s 
commentaries on the Transfer of Properly 

(5) Churaman v. Balli. 9 A., 599. 

(6^ Act 1\ of 1872 (Contract), s. 229 ; 
c f. the English Conveyance Act, 1882; 15 
j ^ Vic., c. 39; as to notice of dis¬ 
honour of negotiable instruments, see Act 
VI of 1901 (Negotiable Instruments, 


bv subsequent Acts. See Pear- 
amended - ARenC y in British India, 
son s 

\ Godefroi on Trusts, 677. 

( 3 ) Kettlebell v. Watson, L. R., 21 Ch. 
D 685. 724, t >er Fry> J- : a person refusing 
a registered letter sent by post cannot 

afterwards plead ignorance of its contents; 
Lo0 t .Hi Teary Mohun, 16 \V. R.. 
(1870. 

( 9 ) Src Phipson, Ev.. 5th Ed., 131, 132; 
Jones ' • Smith, 1 Hare, 43 ; Shephard 
and Brown, supra , 14: as to whether regis¬ 
tration operates as constructive notice, ib. f 
21 ; and Shan Mull v. Madras Building Co .. 
15 M-. 268, Til (1891); BalmaUundas v. 
Ueii Narayan, 8 B., .444 (1891) ; Joshua v. 
[Hiance Bank. 22 C., 185 (1894): Brett’s 
L. C. i* 1 &1- 2nd Ed., 260; Chitty. Eq.. 

4tb Ed. ” Notice; " ami as to 
to a^eut. trustee, counsel, partner, solicitor, 
ib.. and ante. For a purchaser to be 
affected with constructive notice through 
his solicitor, the hitter himself must have 
actual notice: Grccndcr Chunder v. 
Mackintosh . 4 C.. 897 (1879). and notice 
acquired only before the employment as 
solicitor began is nor sufficient. Chabildas 
Tallu Bhai v. Dayal Mou ji, P. C. (1907), 
31 B., 566. 

(10) Radha Madhab Pa:kora v. Kalpa 

tarn Ray, 17 C. E. J., 209 (1913). 
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of its terms.(l) And the acceptance of a contract in a common form without 
objection is constructive notice of its contents.(2) So when title-deeds 
were deposited by way of equitable mortgage with a Bank which omitted 
to investigate the title, the Bank was held to have constructive notice of a 
charge which they might have discovered.(3) And when a share of a trust- 
fund was assigned and the trustees did not enquire into the title of the alleged 
assignee they were held to have constructive notice of it.(4) But a Company 
to whom a vessel is transferred cannot be fixed with constructive notice of 
the possible liability of the vendors for the unpaid costs of their solicitors 
even though the actual vendor and the promoter of the company were one 
and the same person.(5) Where the sellers at an auction-sale so conducted 
themselves with reference to the sale that bidders were induced to leave and 
the purchaser was present and had notice of these circumstances, it was held 
that he was affected with notice of the impropriety of the sale.(6) 

<c It is a truth confirmed by all experience that in the great majority of 
cases fraud is not capable of being established by positive and express proofs. 
It is by its very nature secret in its movements ; and if those whose duty it is 
to investigate questions of fraud are to insist upon direct proof in every case 
the ends of justice would be constantly, if not invariably, defeated. We do not 
mean to say that fraud can be established by any less proof, or by any different- 
kind of proof, from what is required to establish any other disputed question of 
fact, or that circumstances of mere suspicion which lead to no certain result 
should be taken as sufficient proof of fraud, or that fraud should be presumed 
against anybody in any case ; but what we mean to sav is that, in the generality 
of cases, circumstantial evidence is our only resource in dealing with questions 
of fraud, and if this evidence is sufficient to overcome the natural presumption 
of honesty and fair dealing and to satisfy a reasonable mind of the existence of 
fraud by raising a counter presumption, there is no reason whatever why we 
should not act upon it.’ 5 (7) A party s good faith in doing an act may generally 
be inferred from any facts which would justify its doing.(8) In such.cases the . 
information (whether true or false) on which he acted will often bo material. 
Where in answer to a charge of theft the accused alleges a claim to the property- 
the Court should not convict him of theft if the claim was made in good faith 
(even if it proves to be unfounded) and this should be determined by considering 
all the circumstances.(9) Although the opinions and acts of other parties are 
not generally admissible, yet when opinions and acts lead to the formation of a 
belief in another man, and that belief is the fact in issue, those opinions and 
acts acquire a legal evidentiary relation and become admissible. So to show 
the bond fides of a party’s belief as to any matter, it is admissible to show the 
state of his knowledge and that he had reasonable grounds for such belief.(lO) 



(1) Patman v. Harland , 17 Ch. D., 353; 
Brett’s L. C. in Eq., 260, and cases there 
cited; Rajaram v. Krishnasami, 16 M., 301 
(1892). 

(2) Watkins v. Rymill, 10 Q. B. D, 
178. 

(3) Bank of Bombay v. Suleman Somji , 
P. C. (1908), 33 B., 1 : following In re 
Qucale’s Estate (1886), Ir. L. R-, 17 Ch. 
D.. 361. 

(4) Davis v. Hutchings (1907), 1 Ch., 
>56, following Jones v. Smith (1841), 1 
Hare, 43 (1843), 1 Ph., 2 44. 

^(5'i The Biruam Wood, C. A. (1907), 

(6) ( iiabitdas Lallubhai v. Dayal Mozi'ii. 
P. C. (1907), 31 B.. 566. 

(7) Per Dwarkanath Mitter, J. in 


Mothoora Pandey v. Ram Ruchya , 11 W'■ 
K . 482, 483 (1869): s. c.. 3 B. L. B 
'- A ~ ( •), 108; hut fraud and dishonesty 
•ire not to he assumed upon conjecture, 
however probable: Sheikh Imdad AH v. 
Muss urn mat Kootby, 6 W. R. (P. C.), 24 
(1842); 9 . c., Z Moo. I. A., U as to 
secrecy as evidence of fraud', see Joshua v - 
Alliance Bank of Simla. 22 C., 185 (1894) : 
see cases cited in notes to ss. 102, HE 
post. 

(8) Whart., § 35. cited in Phipson, E v *» 
StH Ed.. 134. 

(9) Arfan .Hi v. Emperor, 44 C., 66 
(1917). 

(10) Derry v. Feck, 14 App. Cas., 337 •* 
A man’s . wn assertion of what he be* 

l:< ved or recollection of what he think" 
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*h it is now settled that in order, apart from Statute, to maintain an 

_r deceit, there must be proof of fraud; a false statement made m 

the honest belief that it is true being not sufficient and there being no such 
thing as legal fraud in the absence of moral fraud; yet a false statement made 
through carelessness, and without reasonable belief that it is true, though not 
amounting to fraud, may be evidence of it; and fraud is proved where 
it is shown that a false representation has been made (a) knowing!} . 
or (6) without belief in its truth; or (c) recklessly, careless whether it be^rue 
or false; and if fraud be proved, the defendant's motive is immateria^—it 
matters not that there was no intention to injure the person to whom the 
statement was made.(l) To show the bona fides of a party's belief he may show 
that it was shared by the community, or even by individuals sind ar } si ua e 
to himself.(2) The relative positions and circumstances of t e pa les aie 

often material in determining their good or bad faith in a transac ion , l g y 
standard of probity being demanded from either when the other is, e.g., Ql wea 
intellect, intoxicated, illiterate, or acting under duress or fear , or oc cupies ie 
position of child, ward, client or patient of the other. (3) y ’ ' rc .? n 

of proof in such cases, sec section 111, post , and the *<otes * u • y y K * 
accused was charged under section 206 of the Indian Iona y , • 1 
lentlv transferring three properties to three different persons^ * ay 

in order to prevent their being seized in execution of a L 1 ^. 

*ec*ution tendered evidence of five other fraudulent transfers o p r j # 
by the accused on the same day, and apparently with 1)rov< . 

that this evidence was admissible under this and the no. ; > .1 

either that all those transfers were parts of one entire ran ’ . , . a a 

particular transfers which were specified in the charge y er01 other uersom 

»<«« Svytoe. ol 

,y same agent of the defendant compan}, in t,ie ... . .1 ,*1 

tb *‘ 


, e telieveti, at a certain time, is worth 
' er - little without some kind of confirma- 
ion from the external conditions. Ob- 
yously the best and most natural corro- 
’oration would be found iu circumstances 
owing that the alleged belief was such 
with the means of knowledge then at 
an< h a reasonable man might liave en¬ 
tertained at the time.” Pollock’s Law of 
1 rau d in India, 44, 45. 

v \ Pcek , supra, 346, 3S6, 

b t * n which the distinction is made 

oetween facts which constitute fraud, and 
N 0Se p that are only evidence of it. Roscoe, 
r ".. and cases there cited; 

ndian Contract Act s. 17; Pollock’s Law 
y Praud in India, 433—56 as to conceal- 
nc.u ot material facts, see Smith v. Hughes, 

Ann > 6 Q ', B ' S ? 7; WaVd V - ****•' 4 
^ a f’ > ^adequacy of price as evi- 
ence of fraud, *** Indian Contract Act, 
• 25; Specific Relief Act, s. 28; see 
ynerally as to fraud, Roscoc, N. P. Ev., 

olr T 6 ? 5, ^ R roust be properly 

y^aded; a case of fraud cannot be started 
11 middle of cross-examination for the 
hroe, Lever' v. Goodwin, W. N. 

A.), 1887, p. 107. 


12) must. (/)* ante; Sheen v. Bumpstead, 
2 H. & C., 193 ; Roscoe > N. P. Ev., 853; 

npte, ante, to illust. (/). Iu Penny 
v Hanson, 18 Q. B. D., 478, the question 
w ’as whether A intended to deceive B by 
pretending to te B 16s fortune by the stars, 
it was held that evidence that A or others 
bond fide believe d iu his ability to tdl 
such fortunes was inadmissible; Denman. 
j >? remarking: “ We do not live in times 
when any sane man believes in such a 
power," and see Lczvis v, F'ermor, ib., 532, 
536, per Willes, J. 

(3) Phipson, Ev. f 5th Ed., 134; Pollocks 
T aw of Fraud in India 65, 66, 76, 77; 
see notes to s. Ill, post. 

14 ) R. v. Vajiram, 16 B., 414 (1892). 

)c\ Blake v. Albion Life Assurance 
Society ^ C. P. B., 94. 5-r# also R. v. 
■S# (1904). 1 K. B., 188, in which the 
Question was whether upon an indictmciv 
for obtaining credit by means of fraud 
evidence could be given of similar act* 
committed by the accused at a period imme¬ 
diately preceding the offence for which th< 
accused was being tried, and the answe; 
given by the Judges was in the affirmative 
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was actuated by dishonest motives.(1) And the defendant may show 
sentations made by him to others with the view of proving his own bond fides.(2) 
Where A and B were charged with conspiring to defraud C by representing that 
A owned certain property, and B's defence was that he honestly believed the 
representation, being himself the dupe of A ; it was held that letters between 
A and B (not communicated to C) prior to the completion of the transaction, 
regarding it, were admissible in B's favour.(3) See further as to the question 
of good faith Illusts. (/), ( g ), and (h), ante. Malice in doing an act has generally 
to be proved by the previous or subsequent conduct(4) and relations of the 
parties, 6.*?., previous enmity, threats, quarrels and violence ; while in rebuttal, 
previous expressions of good-will and acts of kindness may be shown. ,J (5) 
Malice may even be implied from the maimer in which an action is conducted 
in which it is in issue ; and in cases of libel the mode of publication, or the 
repetition of the libel, is material to show the defendant's animus (6) “ On 

questions involving negligence and other qualities of conduct, when the 
criterion to be adopted is not clear, the acts or precautions proper to be taken 
under the circumstances, or even the general practice of the community on 
the subject, are admissible as affording a standard by which the conduct in 
question may be gauged. (7) In a suit in which the question was whether the 
pupils at a certain school were properly treated, evidence was held to be admissi¬ 
ble of the general treatment of boys at schools of the same class, as affording a 
criterion of what the treatment should have been at the school 'in question"(8) 
As to state of body and bodily feeling, see Illusts. (1) and (m), and ante , s. 14. 

The explanations to the section are illustrated by the Illustrations (n), 
(o), (p) and (#) appended to it. The rejection of the general facts rest on the 
ground that the collateral matter is too remote, if, indeed, there is auy 
connection with the factum probandum.{ 9) The meaning of the first Explanation 
that the state of mind to be proved must be not merely a general tendency 
disposition, towards conduct of a similar description to that in question, 


is 

or 


(1) Huntingford v. Massey, 1 & 

690; Taylor, Ev., § 340. 

(2) Shrewsbury v. Blount, 2 M. ez 0 ., 

' (3) R. v. Whitehead, 1 Dowl. & Ry«. 
61. 

(4) Thus in Taylor v. Williams, 2 B. & 
Ad.. 845; the question being whether A 
acted maliciously in prosecuting /?;—~an 
affidavit filed by the clerk to A's solicitor, 
and used for the purpose of preventing 
persons becoming bail for B when he was 
..rrested, was held admissible as showing 
A's malice. 

(5) For meaning of malice and fair 
comment and for tests of good faith, see 
R. v. Abdool Wadood Ahmed (1907), 31 
B., 293. 

(6) Phipson. Ev., 5th Ed., 135, 136; 
Taylor, Ev., §§ 340-347. See Illust. (e), 
ante; as to bond fidcs, see R. v. Labouchere , 
14 Cox, 419; Scott v. Sampson, 8 Q. B. D., 
491. 

(7) lb., citing Ball, Leading Cases on 
Tort, 224—227; East., P. C., 263, 264; 
Whart., Negligence, s. 46, and cases, post. 

also Levan's Principles of the Law of 
Negligence (1889) ; Roscoe, N. P. Ev., 736, 
ct scij.; and cai'Cg there cited, and Best, 
Ev.. p. 86; “when the facts are settled 
the existence of negligence is a question of 
law though reference is thereby implied to 


.! standard of reasonable care and common 
experience with which the judge must often 
be necessarily unacquainted.” In the case 
of a railway accident Willes, J. f said : “ I 
further and say that the plaintiff should 
also show with reasonable certainty what 
particular precaution should have been 
taken; Daniel v. Metropolitan Ry . Co., 
L. K.. 3 C. P., 216, 222. In some cases, 
however, negligence will be presumed from 
the mere happening of an accident; see 
laylor, Ev., § 188. 

(8) Boldron v. Widows, 1 C. & P-, 65 ; 

• ut evidence is not admissible of the com¬ 
parative treatment of boys at any other 
particular school, ib. 

(9) Norton, Ev., 139; see remarks of 
willes, J., in Hollingham v. Head, 27 L. J- 
t.. P., 241; “To admit such speculative 
evidence would, I think, be fraught wit’ 1 
great danger. If such evidence were held 
admissible, it would be difficult to say in 
action of an assault, that the plaintiff tni^h 1 
not give evidence of former assaults com' 
milted by the defendant upon other perso I1: ’ 
of a particular class for the purpose 0 
showing that he was a quarrelsome indivi¬ 
dual, and therefore that it was highly 
probable that the particular charge oI 
assault was well founded. The extent t° 
which this sort of thing might be carried i* 
inconceivable.” 
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iition of thought and feeling having distinct and immediate reference 
"matter which is under enquiry. The fact that a man is generally dis¬ 
honest, generally malicious, generally negligent or criminal in his proceedings 
■docs not bear with sufficient directness on his conduct on any particular occasion, 
or as to any particular matter, to make it safe to take it as a guide in interpret¬ 
ing his conduct; what is wanted is a fact which will throw light on his motives 
and state of mind with immediate reference to that particular occasion or matter. 
Illustrations (a) and (6) make this clear. A man is accused of receiving stolen 
good with guilty knowledge ; if he is merely shown to be generally dishonest 
the probability of his having been dishonest in this particular transaction is 
perhaps increased, but only in a vague and indefinite way ; but if, at the time, 
he is found in possession of a number of other stolen articles, this fact throws 
a distinct light on his knowledge and intentions as to the articles of which 
he is found in possession. It would be dangerous to infer that because a man 
was generally dishonest, he was dishonest "in any single case ; hut it xs not 
dangerous to infer that a man, who is found in possession of o0 articles, which 
are shown to have been stolen from different people, came by each ana ail in a 
dishonest manner.’Tl) The Criminal Procedure Code(2) contains provisions 
as to the procedure to be adopted in the case of previous con vie ion. 1 hose 
provisions have been made with the view of preventing o jurj oi assessor, 
from being biased against the accused bv the knowledge that he la an old offender. 
But notwithstanding anything in the Code, evidence of the previous conviction 
may be given at the trial for the subsequent offence, 11 nle . ac ,■ j'" v ^ ous 
conviction is relevant under this Act. (3) According to this section previous 
convictions become relevant when the existence of anv s a e 1 '■ 5 or 

bodily feeling is in issue or relevant. (4) Under the present section the previous 
conviction will not he relevant unless the commission of ® , ■ f . , K 

conviction was had is relevant within the meaning of the pb^dig 1 o tion of the 
section. The second Explanation therefore does not e^®nd &e 
Portion, but is merely an application of the rule contained in it, to those parti¬ 
cular circumstances in which the acts sought to be given in evidence in proof 
of Mention have been themselves adjudicated upon m a cruunal proceeding 
Previously takon.(5) The proof must always be strict. Thus extracts from a 
%>1 f Register and certified copies of previous convictions are insufficient without 
]‘ roof °f identity.(6) Having regard to the character of the offence under sec¬ 
tion too of the Indian Penal Code, previous convictions of daeoity are relevant 
Mder this section. Convictions previous to the time specified in the charge or to 
a flaming of the charge are relevant under the secoU' Explanation to this 
section, but convictions subsequent to the time specified m the charge and to the 
raining of the charge are not so admissible.(7) W here an accused person is 
, barged with belonjpng to a gang of persons associated for the purpose of 
mutually committing dqcoity, under S. 400 of the If .Code, evidence showing 
?at he has been previously convicted on a charge of t heit, or has been ordered to 
give security for good behaviour is not admissible under this section.(H) And ii 
has been held that evidence of bad livelihood is admissible to prove the habit, of 
Ruch offences in addition to evidence of previous convictions when, under sc 
, 1 ? f the Peual Code, association for the nurpose of habitually committing 


, •* i lQe 1 '•‘ ual code, association for the purpose oi uauuuunv eomninxm. 
bas been proved, and that for this purpose evidence of bad livelihood is o- 


etion 
theft 
f more 


(1) Cunningham, Ev., 118, 119 
189l j jf‘ o 310, 33 amended by Act III n 

*^ Ct ^ s - unde 

e present section or *s. 43 & 54, post. 

> IV R. v. Alloomiya Nassau, 5 Bom 
805 (1903); s. c., 28 B. ? 129. 

W See Must. (&), ante . 


(6) Emperor v * Sheikh Abdul. 43 C., 
1128 (1916). 

(7) R. v. A T aba Kumar, ] C. W. N., 
146 (1897), referred to in Mankura Pasi 
v. R. t 27 C., 139. 143 (1899); s . c., 4 
C. w! N., 97. 

(8) King Emperor v. Haji Sher Maho- 
;nad, Bom., 958. 
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weight than evidence of isolated thefts.(l) In a trial for an offence of keeping a 
common gaming house under the fourth section of the Prevention of Gambling 
Act (IV of 1887, Bom.), evidence that the accused had been previously con¬ 
victed of the same offence is admissible to show guilty knowledge or intention.(2) 
In a case in the Calcutta High Court it was held that evidence of asso¬ 
ciation with men accused in a different trial was irrelevant under this section 
because it was not “ in reference to the particular matter and also under the 
next section because it did not form part of a series of similar occurrences.” (3) 

In several cases the question of evidence of intention in a charge of sedition 
has been discussed, TV here certain speeches formed part of a series of speeches 
or lectures on one topic delivered within a short period of time, it was held that 
any of such speeches or lectures were admissible under this section as evidence 
of the intention of tbe speaker in respect of the speeches which formed the 
subject of the. charge. (4) In another case it was held that seditious articles 
published in the same newspaper, but not forming part of the subject of tbe 
charge on which the prisoner was then being tried, were admissible to show 
the intention of the persons who printed or published the articles which were 
the subject of the charge, since under Act XXV of 1865, section 7 (which 
throws the onus on the accused), the printer or publisher is responsible for every¬ 
thing that appears in the newspaper unless he can prove absence in good faith, 
without knowledge that during liis absence seditious matter would be 
pubiished.(5) In another case it was held that articles not forming part of 
the subject of the charge and appearing in oth -r issues of the newspaper wen? 
not admissible to show the intention of the writer, in absence of proof of his 
identity : and it was declared that while the printer or publisher would be amen¬ 
able on proof that the article was calculated to excite feeling of hatred, disaffec¬ 
tion or contempt towards .the Government, the writer would only bo amenable 
on proof that sucli feelings were actually excited by it or that he intended 
them to be so(6) and it has also been held that under the Newspapers (Incite¬ 
ment and Abetment) Act VII of 1008, s. 3. no question of intention arises. (7) 

15. When there is a question whether an act was accidental 
or intentional [or done with a particular knowledge or inten¬ 
tion]^), the fact that such act formed part of a series of similar 
occurrences in each of which the person doing the act was eon- 
eerned, is relevant. 

Illustrations. 

(a) A i3 accused of burning down his house in order to obtuin money for which it i* 
insured. 

Uho f;«et^ that A lived in several houses successively, each of which he insured, i fr 
c.»* h of which a fire occurred, and after each of which fires A received payment 


(1) Bho>ta v. R. (1911), 38 C., 408. 

(2) R. v. Alloomiya l{ assent. 5 Bcur-. 
L. I<„ 805 (1903), Jacob, J., diss. s. c., 
28 B., 129 (1903). 

(3) Amrita Lai Hasra v. Emperor, 42 
C.. 957 (1915). 

(4j Chidambaran Pillai v R. <1908). 
3- M. 3, and see R. v. Jogcndra Chandra 
Pose (1892), 19 C., 35; Apurba Krishna 
Pose v. h: t 35 Q mt 141 ; /? v> y a i Catigadhar 
Titak (1898;. 22 B.. 112 : R> v. Atnbo 
Prosad (1898), 20 A., 55; R • v. Bond 
(1906), 2 K. B., 389. 

(5) R. v. Phan\ndra Moth Slitter (1908), 
35 C\, 945, di >euthjg from K. v. Bal Ganga- 


dhar Tilak (1897), 22 B., 112. 

(6) Manomohan Ghose w R. (1910), 33 
2S3 ; /?. v. Amba Prosod (1897), 20 A-. 

{/ » Girija Suvdar Chttckerbuity v. R- 
36 C., 405. 

(8) The words in brackets were added 
by s. 2, Act III of 1891, and appear to have 
been overlooked in R. v. Alloomiya Hassan 
5 Bom. L. R , 805 (1903) ; s. c... 28 B., 129. 
where Jacob. J., states that this section 
invites consideration of the question ot 
intention only as opposed to accident. See 
also per Chaudhuri, J., in Emperor v* 
Panchu Das 47 C., 671, F. B. 
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from a different Insurance Office, are relevant, as tending to show that the 
fires were not accidental^ 1) 

(6) A is employed to receive money from the debtors of B. It is A’s duty to make 
entries in a book showing the amounts received by him. He makes an entry showing that 
on a particular occasion he received less than he really did receive. The question is, whether 
this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the false 
entry in each case was in favour of A, are relevant.(2) 

(c) A is accused of fraudulently delivering to B a counterfeit rupee* * The question is, 
v bethei delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery, to B , A delivered counterfeit 
rupees to C , D and E , are relevant, as showing that the delivery to B was not 

accidental.(3) 

Principle. —The facts are admitted ascending to show system andjthere-j 
is therefore an application of the rule laid down nvj 
^preceding one.(4) It will always bo a matter of discretion, whet er t ere is a , 
sufficient and reasonable connection between the fact to be proved and the 
evidentiary fact. If there is no common link they cannot form a senes, and 
his is the gist of the section. (5) 

8 - 14 (Facts relevant to show knowledge or s. 3 (“ Relevant.’*) 
l nlention.) 

Steph. Dig., Art. 12; Norton, Ev., 140; Cunningham, Ev., 120; Taylor, Ev., § 32S , 

Ahipson, Ev., 5th Ed., 157 ; Wills, Ev., 2nd Ed., 67. 

COMMENTARY. 

So where the question was whether Z murdered A (her husband) by poison Accident or 
“September 1848, the facts that B, C and D (Z’s throe;sons) !had the same system, 
poison administered to them in December 1848, March 1849, and April 1849, and 
f “eals of all four were prepared by Z , were held to be relevant to 
show that such administration was intentional and not accidental, though Z 
»^ m T ted separately for murderinc A, B and C, and attempting to murder 
a/ Y This case and the case of R. v. Garner (infra) were discussed in R. v. 
ueil Crcami 7) when Hawkins, J., admitted evidence of subsequent adunnistra- 

- strychnine by the prisoner to persons other than and unconnected with 
n • 'y om nn of whose murder the prisoner was then convicted. Where A pro- 
ised to lend money to B on the security of a policy of insurance, which B agreed 
k e . °t m an Insurance Company of his (A's) choosing, and B paid the first 
I einnini to the company, but A refused to lend the money except upon terms 
V Utended B ^ject, and which B rejected accordingly, it was held 
at the fact that A and the Insurance Company had been engaged in similar 


s ms vs? - 

Ho U, h ' note - and ** Norton, Ev., 

n'433 1 .’ bUt "‘ C p omra *■ V. Vajiram, 16 

A. C. (i 9 09 ) 36 c!. 573 **'° ****• 

4 i 2) Founded on R. v. Richardson, 2 F. 

f-> 3 *l .! Steph. Dig., Art. 12, illust. (b) 
(*) IT“ 8 . is very like illust 

the ° u 14, 1 bc onc sp ® alcs of Possessing, 

'pi 0 ^*er of passing, other false coins. 

140 SUmPtiOn iS the Same; Norton « 

See Steph. Dig., Art. 12; anil 
W, l e 


Cunningham. Ev., 120, and R. v. Dabendra 
Prosad (supra). 

(5) Norton, Ev., 140. 

r v. Geering, 18 l. J. M. C,, 215, 
cited in R • v. Richardson. , 2 F. & F., 346; 

* v Frances , 12 Cox. C. C., 615; Blake v. 
Albion Life Assurance Society 4 C. P. D., 
101 102; see jR. v. Garner, 3 F. & F., 681 ; 

R. v. Cotton, 12 Cox, 400; R. v. Hccson ., 
14 Cox, 40; R v. Roden, 12 Cox, 630; see 

Taylor. Ev. § 328 and note, and Steph. 
Dig. Art. 12, illust. (c) and note. 

’ (7) Cited in Steph. Dig., p. 20, note; 
116 C. C. C., Sess. Pa., 1451. 


14 
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transactions was relevant to the question whether the receipt of the moneyBy 
the company was fraudulent. (1) Where a prisoner was charged with the 
murder of her child by poison, and the defence was that its death resulted from 
an accidental taking of such poison, evidence to prove that two other children 
of hers and a lodger in her house had died previous to the present charge 
from the same poison was held to he admissible.(2) Upon the trial of a prisoner 
for the murder of her infant by suffocation in bed, held that evidence ten¬ 
dered to prove the previous death of her other children at early ages was 
admissible, although such evidence did not show the causes from which these 
children died.(3) Upon the trial of an indictment for using a certain instru¬ 
ment with intent to procure a miscarriage, it is relevant, in order to prove the 
intent, to show that at other times, both before and after the offence charged, 
the prisoner had caused miscarriages by similar means.(4) In a trial for forgery 
evidence of similar transactions not included in the charge is relevant as proof 
of intention though not as proof of the. forgery.(5) Under an indictment for 
arson, where the prisoner was charged with wilfully setting fire to her master’s 
house Held that two previous and abortive attempts to set fire to different 
portions of the same premises were admissible, though there was no evidence 
to connect the prisoner with either of them.(6) Where the plaintiff in an action 
of negligence alleged that he had contracted an infectious disease through the 
negligence of the defendant, a barber, in using Tazors and other appliances 
in a dirty and insanitary condition, and in support of his case he tendered 
the evidence of two witnesses who deposed that they had contracted a similar 
disease in the defendant s shop : Held that as the negligence alleged was not 
an isolated act or omission, but was a dangerous practice carried on by the 
defendant, the evidence of those witnesses was admissible.(7) Facts to establish 
that A and B have “ hunted m couples ” and in several instances, taken part 
in thefts from rich prostitutes, that is, a series of incidents from 1914 to 1918, 
to establish that they have lived together and had transactions together, that 
a system had been followed by them, that they used to go about together under 
different names, and had associated together with an evil motive, namely, the 
commission of thefts from rich prostitutes were sought to be given in evidence* 
Held (Chaudhuri, J., dissenting) that such evidence was not admissible either 
under s. 14 or under s. 15 of the Evidence Act. The gist of this section is that 
unless there is sufficient and reasonable connection between the fact to be proved 
and the evidentiary fact, that is, unless there is in substance some common 
link, they cannot form a series. Evidence of general disposition, habit and 
tendencies is not revelant. Evidence of collateral offence cannot be received 
as substantive evidence of the offence on trial though under 3 . 14, evidence 
may be given of intention and like matters where th q factum of such intention 
on like matters is relevant. The admissibility, not merely the weight of the 
evidence depends upon the evidence of such conduct as would authorise 
reasonable inference of a systematic pursuit of the same criminal object. 


(1) Blake v. Albion Life Assurance 
Society, L. R., 4 C. P. D., 94 ; Steph. Dir., 
Art. 12, illust. ( d ). See R. v. Wyatt, 1904, 
1 K. B., 188, cited in notes to last section. 

(2) R. v. Cottoti, 12 Cox., 400; R . v. 
Wcering, supra, followed. 

(.i) R. v. Roden, 12 Cox, 630, follow- 
ing R. v. Cotton, supra; it was objected 
by the cminsel for the prisoner, that the 
evidence admitted in R. v. Cotton, pointed 
directly to prior acts of poisoning, but 
in thii; case it was not proposed to prove 
that the four children died from other 
than natural causes: per Lush, J. : The 
value of the evidence cannot affect its 


admissibility. “ The principle of R . v ' 
Cot toy i applies.” 

(4) R. v. Dale, 16 Co., 703; R . v ' 
Bond, C. C. R., 1906, 21 Cox, 256, *5 
which Lord Alverstone, C. J., said: 

R v. Dale is to be construed to author^ 
the admissibility of evidence of prior 
pf a similar kind where the act is ^ 
mined and the only question is the purp p:5 
for which it was done, it goes too far.’ 

(5; Krishna Govinda Pal v. Empef° r ' 
43 C., 783 (1915). 

(6) R. v. Bailey, 2 Cox, C. C., 31 b 

(7) Hales v, Kerr (1908), 2 K. B., 60*' 
‘Times' L. R., V. 24, p. 779. 
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_‘i> J- —It is wrong to say that this section only deals with intention 

as.opposed to accident. Evidence tending to show that the accused have been 
guilty of criminal acts other than those covered by the indictment is not 
admissible, unless upon the issue whether the acts charged against the accused 
were designed or accidental or unless to rebut a defence otherwise open to them. 

It is the general rule of law to admit evidence of motive. Evidence is admissible 
of any acts or doing of the person accused, if such acts or doing are so connected 
with the transaction under charge or are of a character so similar thereto as 
to lead to a reasonable inference that the prisoner committed the act charged. (1) 

In general, whenever it is necessary to rebut, even by anticipation, the 
defence of accident, mistake or other innocent condition of mind, evidence 
may be given to prove that the accused has been concerned in a systematic 
course of conduct of the same specific kind and proximate in time to the conduct 
m question. (2) 

16. When there is a question whether a particular act was Existence 
tlone. the existence of any course of business, according to which business 
it naturally would have been done, is a relevant fact. vain? rel0 ~ 




Illustrations . 

(a) The question is, whether a particular letter was despatched. 

The fact that it was the ordinary course of business for all letters put in a certain 
place to bo carired to the post, and that that particular ctti r was pu in a 

place, are relevant.(3) 

(&) The question is, whether a particular letter reached A. 

The facts that it was posted in due course, and was not returned through ta. Dead 
letter Office, are relevant.(4) 

n Principle. —Evidence of the existence of the course of business is relevant 

ff a 3' m g a foundation for the presumption which the Court may raise from 
the C0Urse of business when proved. The Court may then presume that the 
common course of business has been followed in the particular oase(5); and this 
Presumption is but an application of the general maxim omnia j>rmumu,aur rite 
me ncto, and proceeds on the well-recoghised fact that the conduct of men in 
racial and commercial matters is to a very great extent uniform. In such cases 
aere Is a strong presumption that t he general regularity will not, in any parti- 
mar instance, be departed from. Customs may like any other facts or cireum- 
ances be shown whon their existence will increase or diminish the probabilities 

(F°r £ mt ' eror v - Panchu, 47 C„ 671 

J, 402. 1 S ’ C " 24 C< W - N, SOI; 31 C. L. 

C., ( 957 A ’nt%l Lal H ^ a v ‘ Emperor, 42 
a ,, irA * S b ln whlch it was said that 

of autritv. ' 44 (1860) ' i3 D ° l0n «" 

NinL^ er nf t0n V - Kcmp - 4 Camp- 193; 

v * Maclean, L. R. 13 rh D 
B., 252 ^Stcnh^D^ Lo ” desboro ' i K h > 12 C. 

2S0 4 ) 3 H eT; C \;: ?° rr ° n > 1 c - M. & R., 

Saundm P > ^ ^•» 250 ; and see 

Person v. Judge, 2 H. U, 500; Wood¬ 


cock V. Ilouldsworth, 16 M. & W., 124; 
Abbey v. Hill , 5 Bing., 299; Plume’s case, 
r & R*» 264 Kent v. iJoiucn, 1 Camp., 
178: Steph. Dig., Art. 13, illust. (r) ; sec 
joeendro Chundro Chundor v. D work a 
\ath, 15 C., 681, 683 (1888). 

(5) s. 114* illust. (/), Post; the matter 
dealt with by this section is treated by 
English text-writers under the subject of 
presumption The ordinary course of 
business is proved and the Court is asked 
to presume that, on the particular occasion 
in question, there was no departure from 
the ordinary and general rule ; sec authorities 
cited, supra, and Field, Ev., 122; Dwarka 
Doss x. baboo Jankoo, 6 M. I. A., 90 [“It 
is reasonable to presume thut that which 
was the ordinary course was pursued in 
this case ”! 









Course of 
business. 


\212 


COURSE OF BUSINESS# 


of an act having been done or not done, which act is the subject of contend , 
It would seem to be axiomatic that a man is likely to do, or not to do, a thing, or 
to do it, or not to do it in a particular way, according as he is in the habit of 
doing or not doing it. (2) But the course of business must be clearl}’ made out 
in order to establish that connection between the facts proved and sought to be 
proved which is the foundation of the presumption.(3) 


a. 114, illust . (f) (Presumption as to course of 3. 3 (“Relevant”) 

business.) 3 . 3 (“ Fact”) 

Steph. Dig., Art. 13 ; Powell, Ev., 9 th Ed-, 316-323 ; Norton, Ev„ HI ; Iioscoe, N. P. 
Bv., 43, 374, 213 ; Phipson, Ev., 5th Ed., 91 ; Taylor, Ev., §§ 17G—182 ; Field, Ev.. 6 th Ed., 
82; Beat, Ev., § 403; Cunningham, Ev., 121 ; Wigmore, Ev., § 92. 


COMMENTARY. 

As to the meaning of the words “ course of business,” see notes to the second 
clause of thirty-second section, post. The section relates to private as well as 
public offices. Illustration (a) relates to the former; Illustration (b) to the 
latter, namely, the post office itself.(4) Where it was sought to prove that a 
certain indorsement had been made on a (lost) license entered at the Custom 
House, it was held to be relevant to show that the course of office was not to 
permit the entry without such indorsements.® And where the question was 
whether A paid B his wages, it was held relevant that A'* practice was to pay all 
his workmen regularly every Saturday night; that B was seen with the rest 
waiting to be paid and had not afterwards been heard to complain (6) So also 
where the demand was for the proceeds of milk sold daily to customers' bv the 
defendant as agent to the plaintiff, and it appeared that the course of dealing 
was for the defendant to pay the plaint iff every day the money which she had 
received, without any written voucher passing, it was ruled that it was to be 
presumed that the defendant had infact accounted, and that the onus of proving 
the contrary lay on the plaint in. (7) Where evidence was admitted of a book¬ 
keeper’s custom of handing over colla eral notes to the tellet as indicating that 
it was done in this instance, Sherwood, J., said . It is really immaterial whether 
he was able to do more than to verity hi& entries and prove his invariable 
custom. These things being proven, the presumption arises therefrom that the 
usual course of business was pursued in this particular instance. Every one is 
presumed to govern himself by the rules of right reason and consequently that 
he acquits himself of his engagements and duty. Whenever it is established 
that one act is the usual concomitant of another, the latter being proved, the 
former will be presumed ; for this i3 in accord with the experience of common 
life. It is simply the process of ascertaining one act from, the existence of 
another.”(8) 

The fixed methods and systematic operation of the postal and telegraph 
service is evidence of due delivery of matter placed for that purpose in the cus¬ 
tody of the proper authority. “ If a i ettcr properly dirccted(9) is proved to 

Ed.,7o77 Roscoe, NT?.' 
P 80 ’ 3n< ^ SCe ^ c ^ en v * Norman, 4 C. & 

(7) Evans v. Birch, 3 Camp., 10 ; Roseoe, 
N. P. Ev., 37 . 

( 8 ) Mathias v. O'Neil, 94 Mo.. 527; 6 
S. W.. 253 (Amer.y. 

(9) See Walter v. Haynes, Ray, & 

149; Burmestcr v. Barron, 17 Q. B., 828; 
laylor, Ev., s. 179, no inference should 
be drawn from the posting of a letter 
that it was properly addressed ; Bam Das 
v. The Official liquidator, Cotton Ginning 
Co., Id., Cawnpore, 9 A., 366, 384 (1887). 


(1) Walker v. Barron, 6 Minn., 508, 
512 (Amer.). 

(2) State v. Railroad, 52 N. H., 528, 
532 fAmcr.), per Sargent, C. J- See 
Wigmore. Ev., § 92. 

(3) See Cunningham, Ev., 121. 

(4) Norton Ev., 141. 

(5) Butler v. Allnut, 1 Starkie, 222; 
Phipson, Ev., 5th Ed.. 106; Taylor, Ev., 
S 180A ; sec also Van Omceron v. Doudck, 

2 Camp., 44 ; Waddington v. Roberts, L. R., 

3 Q. B.. 579; Mason v. Wood, 1 C. P. D., 
63. . 

(6j Lucas v. Navosiltski, 1 Esp., 296; 
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either put into the post office or delivered to the postman(l), it is 
presumed, from the known course of business in that department of the public 
service, that it reached its destination at the regular time, and was received by 
the person to whom it was addressed.”(2) 44 Again, if letters or notices pro¬ 

perly directed to a gentleman be left with his servant, it is only reasonable to 
presume, primd facie , that they reached his hands. (3) The fact, too, of send¬ 
ing a letter to the post office will in general be regarded by a jury as presump¬ 
tively proved, if the letter be shown to have been handed to, or left with, 
the clerk, whose duty it was in the ordinary course of business to carry 
it to the post, and if he can declare that, although he has no recollection of the 
particular letter, he invariably took to the post office all letters that either 
were delivered to him, or were deposited in a certain place for that purpose. (4) 
Where a registered letter is posted to a firm’s correct address but is returned 
with the word ‘ refused ’ endorsed upon it, the presumption under this section 
in favour of the existence of common course of business is that the letter reached 
the firm’s place of business and it may also be presumed that it was refused 
by an agent or partner of the firm.(5) Upon the settlement of the list of contri¬ 
butories to the assets of a company in course of liquidation, one of ^ae persons 
named in the list denied that he had agreed to become a member of the company 
or was liable as a contributory. The District Court admitted as evidence on 
behalf of the official liquidator, a press-copy of a letter addressed to the objector, 
for the purpose of proving that a notice of allotment of shares was duly com- 
municated. No notice to the objector to produce the original letter appeared 
on the record ; but, at the hearing of the appeal, it was alleged by t le official 
liquidator and denied bv the objector, that such notice had been in _ac 
There was no evidence as to the 'posting of the original letter, or of the address 
which it bore ; but the press-copy was contained in the press-copy letter-book 
of the company, and was proved to be in the handwriting of a deceased Secretary 
of the company, whose duty it was to despatch letters after they had been 
copied in the letter-hook. The objector denied having received the setter or 
any notice of allotment; held that the Court should not draw the inference 
that the original letter was properly addressed or posted , t hat the press-copy 
letter was inadmissible in evidence; and that there was no proof of the 
communication of any notice of allotment.(6) Where a notice to quit was sent by 
registered letter the posting of which was proved, and which was produced in 
Court in the cover in which it was despatched, that cover containing the notice 
with an indorsement upon it purporting to be by an officer of the post office 
stating the refusal of the addressee to receive the letter; held that this was 
sufficient service of notice.(7) Postmarks on letters, when capable of being 


U ) Silbeck v. Garbett, 7 Q. B., 846. 

(2) Best, Ev.. § 403; Taylor, Ev., § 
179, and cases there cited; Saundcrson v. 
Judge, supra; Woodcock v. Houldsworth, 
supra; Warren v. Warren, supra. “If a 
letter is sent by the post, it is primd facie 
proof until the contrary be proved, that 
the party to whom it is addressed received 
it in due course/’ per Parke, B, in Warren 
v * Warren , supra. Looft Ali v. Pearce 
Mohan, 16 W. R., 223 (1871) [if a letter 
ls forwarded to a person by post duly 
registered it must be presumed that it was 
tendered to him.] See also s. 14, anie: 
sec presumption as to post letters sum¬ 
marised in Powell, Ev., 94. 

(3) Macgregor v. Keily, 3 W. H. & G., 
794. Taylor. Ev., § 182; Powell, Ev.. 97. 

(4) Taylor, Ev., § 182, and cases cited 
there and ante; Stlbcch v. Garbett; 


Hcathcrington v. Kemp; Trothcr v. Mao 
lean; Word v. Lord Landesborough. To 
prove the sending of a notice by post the 
plaintiff’s clerk was called who stated that 
a letter containing the notice was sent by 
post on a Tuesday morning but he had no 

recollection whether it was put in by him¬ 
self or another clerk: it was held that 
this was not sufficient evidence of putting 
into post; Kawkes v. Salter, 4 Bing., see 
Roscoe, N. P- Ev., 574; and Looscy v. 
Williams, 1 M. & M., 129. 

(5) Louis Dreyful v. Himindas Pishin- 
das, 50 I. C., 194 ; 12 S. L. R., 142 s. c. 

(6) Ramdas v. Thr Official Liquidator, 
Cotton Ginning Co., Ld., Caxonpore, 9 A., 
366 (1887). 

(7) Jogendro Chunder v. Dwarka Nath, 
15 C., 681 (1888). 
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deciphered,—are jprimd facie evidence that the letters were in the post at the 
time and place therein specified(l) ; the postmark on a letter has been admitted 
as evidence of the date of its being sent(2); but a postmark may be contradicted 
by oral evidence of the real date of posting.(3) The presumption, in the case 
of the post office, that a letter properly directed and posted will be delivered 
in due eourse(4), will be extended to postal telegrams now that the inland 
telegraphs form part of the Government postal system.(5) 

In certain cases special provision has been made by Statute with respect 
to matters with wl ich this section is concerned. Thus in the case of documents 
served by post on companies, in proving service of such a document it is sufficient 
to prove that it was properly directed, and that it was put as a registered letter 
into the post office.(6) 


(1) Fletcher v. Braddyll, 3 Stark. R., 
64; Stocken v. Collin, 7 M. & W., 515; 
R. ’ v. Johnson, 65; Taylor, Ev., s. 179 
and cases there cited; Powell, Ev., 94; 
Wigmore, Ev., § 95. 

(2) Abbey v. Hill, 5 Bing., 299; R. v. 

Plumer. R. & 264; Kent v. Lowcn, 

1 Camp., 177; Roscoe, N P. Ev 213 & 
214 & Steph. Dig., Art. 13, lllust. (a) : a 
letter is presumed to have arrived at its 
destination at the time at which it would 
be delivered in the ordinary course of 
postal business; Stocken v. Collin, ante, 
Powell, Ev., 95. 


(3) Stocken v. Collin, supra; Burr. 
Jones, Ev., § 46. 

(4) British and American 7'clegraph 
Co. v. Colson , L. R., 6 Ex., 122, per 
Bramwell, B. 

(5) Roscoe, N. P. Ev., 43 ; see also as 
to the telegraphic messages s. 88, post. 

(6) Act VII of 1913 (Indian Com¬ 
panies). If a notice given under the 
Negotiable Instruments Act (XXVI of 
1881 s. 94) is duly directed and sent by 
post, and miscarries, such miscarriage 
does not render the notice invalid. 





ADMISSIONS. 

The followinp^sectlons (i.e., ss. 17—31), deaL.witk the subject oLadmi^ioiia ^ 
and confessions which have Been generally said to form exceptions to xe r e 
.. i'.'li excludes hearsay. This is not entirely correct. Admissions are some¬ 
times used as merely discrediting a party’s statement by showing ■ a 
on other occasions made statements inconsistent with the case a . er ^. r se 
up. Their effect in such a case, is merely destructive. It is their mco * * * 3 * * 6 7 * 

with the party’s present claim that gives them logical force an n ,. \ 

timonial credit. For in such cases the truth of the admission is P ’0 ® or ^ 

and therefore they are not obnoxious to the hearsay rulo-(l) . a ? 

broadly it may be stated that anything said bv a party may )e us ; .8 ^ 

as an admission, provided it exhibits the quality o|: incon.^ -my ^ g 

now asserted bv him m pleadings or testimony. It I0 y u ,, J . 

an admission is not limited to facts against the party s inters , w’wf 

tho „c, gt . of credit to bc/«„ to -* -—-tf X2£*£ 
the fact stated is against the person s interest at the , i : 

no taring upon £b «d„taibiUtf.(2) to it*3i 

an admission in tlie popular sense, i.e a statement J Bufcaa admis3ion 

made was against the real or apparent interest or a fact relied 

may also state facts against interest, as where it.admif. ^ ovideuco of fche 

on by the adversary. In such case the adimasionu It is then 

truth of its contents and as pessessing. an «v.doutwr. Lmissions in 

equivalent to affirmative testimony Tor contradiction:; and being 

hpaseshavea testimomal value independent of tn ^ ^ ^ 

tne statements of persons not witnesses, foim _; i 

In this sense it has* been said thatThe general rule 

fact must be proved by testimony on oath. There is a - d 1 ^ r ' 1 . 0> 

namely, that the declarations of a party to the record or of one idtak&dm 
interest with him, are, as against such party, admissi 1 

statements which are the subject of these sections are m e v fastly _as mfirin- 

ative of the case made : and secondly, when amoun mg o proof for the adver¬ 
sary, because in respect of the persons making them ere is some security for 
their accuracy which countervails tho general objec ions o hearsay testimony. 
An admission is only relevant against the person wno makes it or his renresent- 
ative in interest s(5)"; this rule being only a branch ot lie general one that, a man 
shall not be allowed to make evidence for hiinse .( ) But as universal ex¬ 
perience testifies that, as men consult their own interest, and seek their own 
advantage, whatever thev say or admit agaiust their interest or advantage 
may, with tolerable safety, be taken to be true as against them, at least until 
the contrary appears.(7) Where in a petition there is an inadvertent admission 
as to the nature of certain property, it is open to both sides to give evidence as 
to whether the person who made the admission was or was not acquainted with 

instance of statements made by a person 

being offered) on his own behalf. An ad¬ 

mission may further be proved on behalf 

of a party if it is relevant otherwise than 

as an admission, s. 21, cl. (3). 

(6) Best, Ev., 8 519. 

(7) Best, Ev., § 519; Taylor, Ev., 8 

723. 


(1) Wigmore, Ev., § 1048, ct seq . 

( 2 ) lb. 

(3) Phipson, Ev., 5th Ed., 213. 

(4) Spargo v. Brown, 9 B. & C., 935, 
938, per Bayley, /. 

(5) S. 21 and note thereto, post / the 
exceptions to this rule are contained in s. 
21, els. (1), (2). The admissibility of 
books of account under s. 34 is also an 









ADMISSIONS. 



y 


Confes¬ 

sions. 
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(Chatterjee and 


Admissions. 


tlie incidents of the property when he made the statement. 

Panton, J. J.)(l). 

An admission has been defined to be a statement which suggests anv infer-! , 
ence as to any fact in issue or relevant fact, and which is made by any of the 1 ^ 
persons and under the circumstances in the following Vmi 

In English law, the term admission imsually applied to civil 2 


Besides admissions written and oral a rarfu nm, i . 

conduct. These are not mentioned in the EnCnth^f^T h l his 
already been dealt with in the eighth section «»/„ a ? ec . fcl ° n> a ® Oiey liava 
character, conduct, silence, and the like, are not eWptionsT 33 ^ 9 ^ 7 assu ™ ed 
they are usuaUy original circumstantial evidence of the f! f h i hea f. a y ™ le ; 
I relate.(4) Analogous to admissions by conduct is tli f 1 b * 1 ?- ^ lch they 
admissions by a party statements made in his presence m,/ e . which treats as 

provided the circumstances were such as to muke i d ni 1 n0t ^ emec ^ 3 y ^ im ’ 
priate.( 5 ) demal necessary or appro- 


A confession is “ an admission made at anv timo k«r 0 ^ i i 
a crime, stating or suggesting the inference that he commit^ tLt^eT^ 
there is a distinction between admissions and confessirma 4.1 * 1 /m T . v' 

however, as it does not contain a definition of the V^d ‘‘™f ( ^’ ’ 

not itself declare in what that distinction exists. The nature °of th* 10 ^!’ t* ^ 

tio ? *,Tv h v W f V ^’ wf SU T bj !? °i j . Udi i Cial “^deration i‘n the 3 Bombay 
and Allahabad High Courts. In tlj&Jirst ^llace^aa sections 17 _ 31 1 . 1 yu 

admissions gene taily.,.aod includalAeetioiia-^Azr^Q _ghie; , 

■’sdi !- • ed from admissions, it would appear that conforms m aS 

of which an admission is the genus. All admissions are not confessing lit- nil 
confessions are admiaHions. Thus a statement amounting under sections 

rliYiinal nrnnpnrlimt mow ? 


cxiv, auiiiiooiwuo. amounting under sections 

24—30 to a confession, in a criminal proceeding may bo an admission under the 
twenty-first section, in a civil proceeding. So statements made to the nolice 
by accused persons as to the ownership of property which is 0 »iy *. 1 4 . 4 . " 
°> tlie proceedings .gate,. then,, ,f>ugULdinssibt , 
them at the trial for the offence with which they are charged are adi dss ble 
as evidence with regard to the ownership of the property in an on * a « 
section 523 of the^Criminal Procedure Code.( 8 ) The present portion o'fthe^ct 
adopts the term Admission ” as the generic term for both civil and criminal 
proceedings, and uses the particular term confession 5 6 * for / ,\ in 

proceedings; (i.) 1 „, a d„ by . p.rticnk, Won, —d 


(1) Dinabandhu Nandi v. Mannu Loll 
Parik, 52 I. C., 443. 

(2) S. 17, post; see Wills, Ev., 2nd Ed., 
149. 

(3) Taylor, Ev., 724. 

(4) Best, Ev., American Notes, p. 488; 
Norton, Ev., 142. As to admissions by 
conduct, see Powell, Ev., 277 , Taylor, Ev., 
5 804; s. 8, ante. Confessions, like; ad¬ 
mission* in civil cases, may be inferred 

the conduct of the prisoner and from 

« silent acquiescence in the statement 6f 
others made in hi* presence, respecting 
himself; Taylor, Ev., § 907. 

f5) Best, Ev., ft.; sec notes to s. 8, ante. 

(6) Steph. Dig.. Art. 21 ; the Act con¬ 

tains no definition of a 11 confession.” 


, v - Macdonald, 10 B. L. R.. App. 

< Phe ‘ lr - J - R - v. Dabce Per - 

l^r « C n ' 330 0881) ; R. v. Mcher AH. 
t- 3 593 0888) ; R. V. Nilmadhub, 

L 5 T . C ;’ 593 0 888), per Pethcram, C. J.:— 
1 the contents of the document did not 
amount to a confession, the document itself 
ouid be relevant as an admission under 
s : 607. None, however, of the 

above cases indicate the difference between 
‘ admissions” and “confessions.” See as 
to this: R. v. Babu f.aJ, 6 A.. 509, 539 
H884); R . v. Jagrup, 7 A., 646 (1885) ; 
R. v. Pandharxnath , 6 B., 34 (1881 ) : R. v 
Nana, 14 B., 260, 263 (1884). 

(8) R . v. Tribhovan Mancckchand . 9 B.» 
131, 134 (1884). 
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__ x , ; (c) of the particular character denoted in the following definition : 
A confession is an admission made at any time by a person charged with 
a crime (a) stating, ot (b) suggesting the inference that he committed the 
crirae.”(2) Therefore not only statements which amount to a direct acknow¬ 
ledgment of guilt are confessions, but also inculpatory statements, which, 
although they fall short of actual admissions of guilt yet suggest an inference 
of guilt. All inculpatory statements, however, are not confessions, >ut 
only such as fall short of being an admission of guilt, and from which an inference 
of guilt follows.(3) A statement which is intended by the maker to oe > self- 
exculpatory may be nevertheless an admission of an incriminating circum¬ 
stance^) ; the factor determining whether a statement amounts to a conies^ton 
or not being not the motive of the party making it, but the fact that it leads 
to an inference of guilt. A “ confession ” is a statement which it is proposed \ 
to prove against a person accused of an offence to establish that ottence(o) ; \ 
while under the term admission ” are comprised all other statement s amount¬ 
ing to admissions within the meaning of the seventeenth and eighteen sectioixs, 
ante. Statements by way of confession which are excluded sec ions ^ 1 A) 
are inadmissible under the eighth section, ante. This latter section, ^ erefore, 
in so far as it admits a statement as included in the word com uc , must be 
read in connection with the twentv-fifth and twenty-sixth sec ions, an cannot 
admit a statement as evidence which would be shut out by ^ 

As in the case of admissions in civil suits, the principle upon w ic ,e P' 1 2 3 4 ? n l 

of confessions depends is the presumption that a rational emg _ ^ ' e \ 

admissions prejudicial to his interest and safety unless w en 0 .. } e 

promptings of truth and conscience. (7) In such cases the raa ^ 1 _^ ., 
optimum testem, confitentem reu?n”(8) If prisoners roally x o ix ’ _ > 

their confessions are the best possible evidence against- ‘ ^ V 

based on voluntary confessions is just as good as a ver< ic > u e> i 

mony of credible witnesses.(9) 

, . But self-harming evidence is not always receivable cases 

» aB it is in civil. There is this condition precedent to i s ty e 


(1) R. v. Tribhovan Maneckchand, 9 B., 
131, 134; R. v. Jagrup, 7 A., 646, 648 
(1885) 

(2) Steph. Dig., Art. 21, adopted and 
followed in R. v. Babu Lai , 6 A., 509, 539 
(1884) ; R. v . Nana, 14 B., 260, 263, F. B. 
(1889); R. v. Kattgal Mali. 41 C., 1905; 
see Rampal v. Emperor, 20 All. L. J., 
328; R. v. Jagrup, 7 A., 646 (1885). Lin 
this last case Straight, J., was of opinion 
that the word “ confession ” cannot be con¬ 
strued as including a mere inctilpatory 
admission which falls short of being an 
admission of guilt, but he also added that 
he did not find anything in Mr. Stephen's 
definition at variance with the view he 
took. It may, however, be pointed out 
that the rule contended for is not that 
every inculpatory statement is a confession, 
but only such as fall short of being on 
admission of guilt and from which an 
inference of guilt follows. As to 

plenary and “ not plenary ” statements. 
see Best, Ev., § 524] : see also R. v. 
Rondharinalh, 6 B., 34 (1881;. 

(3) Hakiw.an v. R., 51 P. L. R., 1905 ; 
2 Cr. L. j., 230, and see notes to s. 25. 
post. 

(4) R. v. Pandharnalh, 6 B., 34, 37 


( 1881 ). 

(5) R • v * Tribhovan Maneckchand, 9 B., 
131, 334 (3884); it is ‘‘an admission of 
a criminating circumstance on which the 
prosecution mainly relies”; R. v . Pan - 

dharinaih, 6 B., 34, 37 (1881) ; R. v. Nana, 
14 13., 260, 263 (1889). 

(6) R- v. Nana, 14 B., 260 (1889) ; see 
also R. v. Jora Hasji, 11 Bom. H. C. R., 
24 (1874); R . v. Rama Birapa, 3 B., 12 
( 1878 ) ; and s. 82, post. 

(7) Taylor, Ev., § 865; Best, Ev. r 8 
524: Phillips Sc Arnold, Ev., 401; R. v. 
Yelloraddi, 6 Bom. L. R., 773, in which 
aJwo the question of the importance to be 
attached to variation in confessional slate- 
me,its is discussed. 

(8) "In criminal cases a deliberate con¬ 
fession carries with it a greater probability 
of truth than an admission in civil cases, 
ilic consequences l>eing more serious and 
penal.” Phillips & Arnold, Ev., 402. In 
B. v. Potldry, 2 Den. at p. 446, Erie, J., 
said, “I am of opinion that when a con¬ 
fession is well proved it is the best evidence 
that can be procured.” 

(9) R. v. Wusir Mnndul , 25 W. R., Cr., 
25, 26 (1876). 
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party against whom it is adduced must have supplied it voluntarily or 

freely.(l) 

A prisoner may be convicted on his own uncorroborated confession(2). 
But in order to support a conviction the admission by the prisoner must be an 
admission of guilt. So where some prisoners during a preliminary investigation 
stated that the crime was committed by other persons and that any share they 
/ had in it was under compulsion, it was pointed out that, though such a state- 
I ment contained an important admission, it was not an admission of guilt, and 
l that upon such a statement alone no person ought to be convicted.(3) Con¬ 
fessions have been divided by English text-writers into two classes, namely, 
judifij^aL-.and extia-judicial. Judicial confessions are those which are made 
before the Magistrate, or m Court, in the due course of legal proceedings Either 
of these is sufficient to support a conviction though followed by a lentence of 
death they ^oth 3emg deliberately and solemnly made under the protecting 
caution and oversight of the Judge.(4) Extra-judicial confessions are those 
which are made by the party elsewhere than before a Magistrate, or in Court; 
this term embracing not only express confessions of crime, but all those admissions 
and acts of the accused, from winch guilt may be implied. All voluntary 
confessions of this kind are receivable in evidence on being proved like other 
facts.(5) Whether, however extra-judicial confessions, if uncorroborated, are 
under English law of themselves sufficient for conviction, has been doubted. 
In each of the English cases usually cited in favour of the sufficiency of this 
evidence, some corroborating circumstance will be found.(6) On this point as on 
others concerning the weight to be assigned to evidence, this Act leaves the dis- 
cretion of the Courts unfettered(7) , but the Court will, it is apprehended, adopt, 
as a matter of practice and prudence, at any rate in all but exceptional cases, 
that view which regards such confessions, when uncorroborated, as- insufficient 
an opinion which “ certainly best accords with the humanity of the criminal 
law,” and with the great degree of caution applied in receiving and weighing 
the evidence of confessions in other cases. Moreover, it seems countenanced 
by approved writers on this branch of the law.(b) Further, the words actually 
used by an accused, who is said to have confessed, ought to be ascertained. And 
if a statement by an accused is the only evidence against him, it must be taken 
as a whole, and nothing not actually included by it can be read into it. (9) The 
Court should not accept merely the conclusions at. which the witnesses, deposing 
, to a confession, themselves arrived, from the answers which the accused gave to 
, questions put by them.(lO) As to retracted confessions, see note to s. 24, post. 


Persons by 
whom ad¬ 
missions 
may be 
made. 


Admissions may be made by (a) a party to the proceeding. (11) And a party 
to the proceeding may be affected by the admissions of the following persons ; 

* -■--— 


(1) Best, Ev., § 551. 

(2) R. v. Ranjcct Sonial, 6 W. R , Cr., 
73 (1866) ; R. v. Hydcr Jalalia, ib 83 
(1866); or on his own admission coupled 
with the evidence, R, v. Kallychurn, 7 W. 
It., Cr., 59 (1867) ; as to the effect of extra¬ 
judicial confession, v. post. 

(3) R. v. Kristo Mundul, 7 W. R> Cr., 
8 0867). 

(4) Taylor, Ev. f § 866; v. ante ; R v. 

Bhuttuu Rujwan, 12 W. R-» ^ r * 49 

0 869); ar. to the effect of judicial con- 
fewsiom and as to retracted confessions. 
V. 3. 24. post. 

(5) Taylor, Ev., 9 867; R v. Gopee- 
nath, 13 W. R., 69 (1870); fa confession 
made to a private individual may be evi¬ 
dence against the prisoner if proved by 


the person before whom the confession 
was made] ; R. v . Mohan Lai, 4 A., 46, 
94 (1881) ; R, v . By sago Noshyo , S W. 
R-. Cr.. 28 (1877). 

(6) Taylor, Ev., § 868. 

(7) Field, Ev., 6th Ed., 109; The re¬ 
port of the case there cited in this connec¬ 
tion f/?. v . Jhurrcc, 7 W. R., Cr., 41 
(1867) ; (a voluntary and genuine confes¬ 
sion is legal and sufficient proof of guilt) 3 
does not state the nature of the confession. 

(8) Taylor, Ev., s. 868. 

(9) Rika Betva v. R. (1912); 39 C., 
855. 

(10) R. v. Soobjan, 10 B. L. R, 332. 
335 (1873) ; R. v. Mohan Lai, 4 A., 46, 
49 (1881). 

(11) S. 18, post. 
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(b\ an a<rent to such party duly authorized(l); (c) a person who has a P ro P r *® 
tarv or pecuniary interest in the subject-matter of the suit(2); ( a . 

in title or a person from whom the party to the suit has derived mt^ ’ 
(e) a person whose position it is necessary to prove in a suit whe ^ 

ment would be relevant in a suit brought by or against informa- 

or a person to whom a party to the suit has express y su bj e ct-matter of 
tion.(5) Where several persons are jointly interested m * J porson3 are 
a suit, the general rule is that the admissions of any one . J? 3U i n<T or 

receivable against himself and his fellows, whether they be:>‘ 3 . q di g p ute an d 
sued, provided that the admissions relate to the s^ct- interested with 

were made by the declarant in his character of a P ers0U T ] h requirement of the 
the party against whom the evidence is tendered, (tq u £ fundamenta i 

identity in the legal interest between the j°' u „ n i e f e ndant is not receivable 
importance. The admission of one co-plamtifi or co- t ^ the p tigation- 

against another merely by virtue of his position as ! a pitigant to discredit 
If the rule were otherwise, it would in practice, 1 opponent’s co-partv, 

an opponent’s claims merely by joining au >' P® J m j 33 i on s. Consequently, it 
and then employing that persons statements as ion that t hc admission 

is not by virtue of the person’s relation to tn 8 ^ q{ aome pr i or i tv o{ 
of one can be used against the other; it muse g ve brothers, sued 

title or of obligation.!”) Plaintifis who were ' w jdch were sold in 

to establish their right to a two-fifth share in P T L . jJ■, aR( j p Urc based by 
execution of a money decree against another bro e so ]d, were the joint 

the defendant on the allegation that the properu , ^ ca se was that 

family properties of the five brothers, in*? a< j, that the properties were 
the brothers were not joint at the date of the sa , ano ther brother K in the 
exclusively owned by V, put in a deposition gi' ®' - u ^ course 0 f which 
suit in which the money decree against i was P ‘ belonged exclusively 

K stated that the family was not joint anil the I i guit was pot admissible 
to U. Held, that the deposition of A in t a P 0 f p Cr son of an infant are 
admission against the plaintiff.(S) ia ' . ^ jjj s proprietary rights. 


as 


-. 77'"“, as to his proprietary rights. 

not competent to bind the ward by an a m - j and or prejudice the infant 
An admission by a Court -of-Wards can• _ ^ no t binding on his tenant, 

proprietor.(9) An admission made by a twe en the proprietors of certain 

and this being so, a compromise entered into om . ge joint ietor3 

land and others, whereby the parties to the c0 £ eua nts of the land.(10 In a 
of the land has no binding eftect upon t b the statement of Ins servant, 
cnmina trial, if it is mtended to bind a strictly proved.(ll). Generally 

the relationship of master and servant n us ^ bc receivcd \ ho doctrino 

with respect to the person whose adm^o q{ om v:iih 

that the declarations of a party to evidence.(12) But if they proceed 

him are as against such party ^able m le .(l3) The act has' rendered 
from a stranger they are m general mactini 


(1) S. 18, post. 

(2) Id. 

(3) Id. 

(4) S. 19, post. 

(5) S. 20, post; see notes to 89. 18— 
20, post. 

(6) Dilcshwar Rom v. Nohar Singh , 
48 I. C. f 193. 

(7) Ambar Ali v. Luifc AU, 45 C M 159; 
s. <*., 25 C. L. J., 619; 21 C. W. N., 996. 

(8) Nagendro Nath Ghosh v. Lawrence 
Jute Co., 25 C. W. N„ 89. 


(9) Banwari Lai Singh v. Dwarka \ath 
Missir, 29 C. L. J., 577; s. c.. 52 I. C.. 
825. 

(10) Pwran Pandc /. Dhanpat Tewari, 
52 I. C.. 739. 

(11) Emperor v. Pit baron Singh, 19 Cr. 
L J., 789 ; s. c , 4 Put. L. W., 120. 

(12) Taylor, Ev., § 740; Spargo v. 
Brown, 9 B. & C., 938. 

(13) Id.; Borough v. While, 4 B. & Cm 
328. 
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»™«o»ed i» thc»™ te .„,h and 

Subject to the provisions of the thirtieth section relating to confessions 
by persons who are being tried jointly for the same offence the general rule is 
, | that an accused person can only be affected bv the admi«;™c „„ ° e * al . e ! 
v I himself, and not by those of agents, accomplices or strait opt- f9i confesslons 
I in his presence and assented to by him (3) No ro fen,^l g (); m - ade 


Time when, 
and persons 
to whom, 
admissions 
may be 
made. 


aBy l h i‘oSL !a 2;u s s rss.ZiS 1 ?”” r d , e b j hin ? ™ 

may have been made by him while a minor For thmi oh^' • &UCh a ] dmissicm f 
appoint an agent(4), cannot be bound by the SS ? ramor > f he cannot 
to act for him, yet admissions made by the min™ I' u* aU a F ent P ur P ortm S 
action brought against him after obtaining his major “m' ^ “ 

or is sued, personally, an admission made by him on a t When E ? arty 
sustaimng a representative character, may also be ml • ^ °° casion > w . hlIe 
him. Thus where a person, when defending a suit as JSIrrT ln e eviden . ce a S am f 
an affidavit of certain facts, this affidavit was bM £ u ^ rdiai * * or a minor, made 
person of the facts sworn to, in a subsequent action n ^ e ^ lc ^hce against that 
But admissions made by a person sued or sum* in a P^ rsonall 7-( 6 ) 

flflt,a dmiss ions, unless they were made while the party 

character(7) ; such persons therefore cannot affect tL ^ f ° * iem ie d J \ a - 
tEeir admissions made before sustaining, or after thev wt! " represented by 
their representative character. (8) Further, statements bv ^ eased sustain, 
j in the subject-matter, or by a person from whom interest is dorfvV mter ? sted 
I been made during the continuance of the interest^) fund statem^Xty^the 
i persons mentioned in the nineteenth section must have been mad ri 1 
person making them occupied the position, or was subject to the liahihl^ L fh! 
section mentioned.(10) Answer given by an insolvent in former proceedings 
are admissions even if his examination m such nroreerUn^ s 

authorised.(11) proceedings was not 


So far as its admissibility in evidence is concerned, it is in Mno ,,i • . 

rial to whom an admission is made.(12) Thus an admission made te n laa,na e 
“ as receivable as one made to an opponent. “ It has °ndeed tin L T 
m «,d„ binding . p.S^'.d “»'“i 


(1) As to when admissions proceeding 

from strangers are admissible, see Taylor, 
Ev., §§ 759 765, 740, v. post; the admis¬ 

sibility, however, of the evidence in the 
case of referees may be said to be grounded 
on the principle of agency; the party 
referring to another makes that other his 
agent for the purpose of making the 
particular admission; Wills, Ev., 112. 

(2) Taylor, Ev., §§ 904-906; 3 Russ, 
Cr., 485-491 ; Roscoe, Cr. Ev., 13th Ed., 
46—48, sec as to admissions by agents, 
P r, ^t; and as to admissions by co-proprie- 
t0TH - v. s. 10. ante. 

(3) R V. Mot,Hon Cox, 1 F. & F., 90; 
r \o. atfory ‘ 15 Cox, 456, 458: Taylor, 

Jv‘., SJQ; . 

(4) Act IX of 1872 (Contract), s. 183; 
and see a. 11. v pos , 

(.5) O'Neill v. Read, 7 Ir. L. R-, 434, 
cited in Field, Kv„ 165; •< suc h admissions 


otlfer 1 malt? l ° , rece 'P t of goods or to 
affect Se „ would not, of course, 

which a min &tl ° n lability in cases in 
contract “ ”° r " 0ald not lj e liable on a 
bv him nfZ SS SUC ^ contra ct were ratified 
Field Ev ^ S . attaini " e Ws majority.” 
C uv ’ rV . > see D-harmaji Vaman v. 

(1873). SknHwas ' 10 Bom. H. C. R., 311 

V * Mdgrath, 2 Sch. & Lef., 
»„’»> S, M , v. 

]7 p ) S ' 18 - Post; Wills, Ev., 2nd Ed., 

fo- £ ce , 0 Stepl1 - Dig-. Art. 16, and post. 
(“) S. 18, post 
no) S. 19, post. 

ill) Joseph Perry v. Official Assignee, 
47 C., 254; s. c.. 24 C. W. N.. 425. 

(12) Best Ev., § 528. 
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: must be made to tbe opposite party or his agent(1); but this only refers 
ie effect of the admission, not to its admissibility.”^) Even an admission 
made in c onfidence to a legal adviser or a wife is receivable, if proved by a. third 
person. (3). So private memoranda never communicated to the opposite side or 
to third persons are evidence against a party(4); as are admissions made to 
himself in mere soliloquy. (5) But what a person has been heard to say while 
talking in his sleep seems not to be legal evidence against him, however valuable 
it may be as indicative evidence ; for here the suspension of the faculty of 
judgment may fairly be presumed complete.(6) 


<SL 


So with regard tojvoluntary confessions, subject to the provisions of the 
twenty-fifth and twenty-sixth sections, post (relating to confessions made to, and 
whilst in the custody of a police-officer) it is in general immaterial to whom they 
h&ve been made. So what the accused has been overheard muttering to himself 
or saying to his wife or any other person in confidence will be receivable in 
evidence, provided that, in the latter case, it. is proved by some person other 
than the wife, counsel, or solicitor.(7) An admission of crime, when fairly made 
after due warning, is not inadmissible simply because, at the time it was made 
no formal accusation had been made against the party making it. (8) 

In respect of the nature of admissions no difference exists, in regard to Nature and 
their inadmissibility, between direct admissions and those which aie incidental ^ 
or made in some other connection,- or involved in the admission o some other 
fact.(9) So far, at least, as its admissibility is concerned, the form o an admis¬ 
sion is in general immaterial. (10) Thus admissions are receivable which are made , 
parol, or are contained in books of account or letters( 11), documents (e.g. 9 a map) 
filed as correct in a former proceeding 12) ; rough draft of a plaint previously 
filed (13), depositions^), verified plaints (15), or verified pebtionsfl 6), or icrUtcn 
statements or answers to interrogatories , affidavits , and the like, in torrnei suits (17); 
for a statement made by a party in another suit may clearly be used as an 


(1) Breckon v. Smith , 1 A. & E., 488; 
Hughes v. Thorpe, 5 M. & W., 667; Bates 
v. Townley, 2 Excli., 156; Taylor, Ev., § 


(2) Best, Ev., § 528. 

(3) Taylor, Ev., § 881 
126—129, post~\. 


C see 


122 , 


(4) Bruce v. Garden , 17 W. R. (Engl.), 
990 ; Whart., Ev., § 1123. 

(5) R. v. Simons,, 6 C. & P., 540; Best, 
Ev., § 521. 


(6) Best, Ev., § 529 ; R. v . Elisabeth 
Sippets, Kent, Summ. Ass., 1839, cited, 
ib.; Gore v. Gibson , 13 M. & W., 623, 627, 

(7) See Taylor, Ev., § 881, and case* 
cited ante, see ss. 25, 26, post; see alsc 
R. v. Sageena , 7 W. R., Cr., 56 (1867). 

(8) R. v. Ram Chum, 4 W. R Cr 10 
(1865). 

(9) Taylor, Ev., § 800. 

(10) Wills, Ev., 2nd Ed., 151 ; Phipson, 
Ev., 5th Ed., 220; Best, Ev., § 521; as 
to admissions “without prejudice,” w s. 
23, post . 


(11 > Rai Sri KisJien v. Rai Huri Kijt.cn, 
A 5 M - L A., 432, 443 (1853); R. y. Han- 
manta, 1 B., 610, 617 (1877), v. post; a 
| letter containing an admission does not 
require a stamp before it can be admitted 
in evidence; Silul Pcrshad v. Monohur 
Das, 23 W. R., 325 (1875) ; see also Narain 


Coomary v. Ram Krishna, 5 C., 864, where 
an entry, showing the extent of the hold¬ 
ing and the amount of the rent, made in 
a book belonging to the lessor, and signed 
by the lessee, was held relevant as an 
admission, though neither stamped nor 
registered, and v. Galslaun v. Hutchinson 
(1912). 29 C., 789. 

(12) Haronoth Sircar v. Preonalh Sircar, 
7 W. R-* 249 (1867). 

(13) Byathamma v. Avulla, 15 M. t 19 
(1891). 

( 14 ) Obhoy Gobind v. Bbejov Govhid, 

9 \Y. 162 (1869) : Soojati Bibcc v. 

Achmut Ali, 14 B. L. R., App. 3 (.1874); 
s. c., 21 W. R., 414 v., post and sec 

cases cited post, passim. 

(15) Girish Chunder v. Shan;a Churn, 
15 W. R i 437 (1871). 

(16) Ib.; Gour Lall v. Mohcsii Xarain, 
14 W. R., 484 (1871) ; and see post; Mohun 
Sahoo v. Chutto Mowar, 21 W. R„ 34 

1874), as 6 7 8 9 10 statements filed in Court in 
name of pardanashin , see Asmutodnissa, 
Bibee v. Alla Hafist, 8 W. R., 468 (1867), 

07) Field, Ev., 6th Ed„ 84, 85; HurisU 
Chunder v. Prosuttno Coomar , 22 W. R., 
303 (1874); Bhugmunt Norain v. loll Jha, 
Marshall, 48 (1862) ; Legal Remembrancer 
v. MatUal Ghose , 41 C., 173 (1914) (affi¬ 
davit in answer to motiou). 
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Emission within the meaning of the eighteenth section.(l) Entries in^uooTes^ 
of account, though proved not to have been regularly kept, may yet be relevant 
as admissions.(2) Admissions may be also contained in recitals and descriptions 
in deeds(S) , ho> oscopes(i) , receipts, or mere acknowledgments given for goods 
or money, ■whether on separate papers, or indorsed on deeds, or on negotiable 
securities ; banker's pass-books ; accounts rendered, such as a solicitor’s bill; 
sworn inventories and declarations by executors which operate as an admission 
of assets(o) ; and suney maps (6) The omission of a claim by an insolvent in 
a schedule of the debts due to him given on oath is an admission that it is not 
due. (7) A statement in a bill of sale is evidence against those who are parties to 
it, the seller and the purchaser and the person who purchased from such last men¬ 
tioned purchaser (8) Statements recorded m a rent-suit, under Act X of 1859 
which do not conform to the requirement of the sixtieth section, cannot be relied 

°\ aS i “;. ?L R n V n? l n r° M lns i ru ™^ may operate as an admission 

as to collateral matters(lO) ; but not one which is not duly slamped( 11), except in 

criminal oaML(12) A return made to a collector by an occupant of land stating 

r bmtUnI 

dowlfehnsts, or in notices to enhance rent, sec cases' notedbekw.( ^Though 
a judgment is generally irrelevant as between strangers it mav be relevant as 
between strangers if it is an admission.(15) Thus whom 4 I, l r , fc • 
for goods delivered by A to B, a judgment recov^ed bv « , a . n i ’ a “T 
whom he had delivered the goods was held to be relevant as al admissbnby B 
that he had them.(16) It is true that a record is sometimes admitted in 
evidence, in favour of a stranger against one of the parties, as containing a solemn 
admission by such party m a judicia proceeding with r^p toTSain fS 
But this is no real exception to the rule requiring mutuality, because the record 
is admitted in this case not as a judgment conclusively establishing the fact 
but as the deliberate declaration or admission of the party himself that the fact 
was so. It is therefore to be treated according to the principles governing 
admissions, to which class of evidence it properly belongs.”(17) And where in 
a suit the plaintiff’s case was that his grandfather V, the second son of K was 
adopted by the letter’s brother A, and that he, the plaintiff, Was consequently 
entitled to a moiety of the family property as representative of A the other 
moiety going to certain of the defendants representing K’s branch a’ judgment 
and other documents in a previous suit brought by R, in which suit the 
adoption of V by A was stated by K, were adnutted m evidence against the 


U) Hurish Cbunder v. Prosunno Coo- 
mar, 22 W. R., 303 (1874) ; as to pleadings 
in the same proceedings, v. post. As to the 
admissibility in England of pleadings in 
other actions, see Phipson, Ev., 5th Ed., 
237. 

(2) R. v. Iianmanla, 1 B., 610, 617 

(1877), v. post. 

(3) Taylor, Ev., 91—100, 858; Roscoe, 
N. P. Ev., 76; Powell, Ev., 9th Ed., 465, 
466; v. post; Konwar Doorganath v. Ram 
Chunder, 4 I. A., 52 (1876). 

(4) Raja Goundan v. Raja Goundatt, 17 
M., 134 (1893). 

(5 ) Taylor, Ev., 9$ 859, 860. 

(6) See notes to s. 36, post, and cases 
there cited. 

17) Taylor, Ev., § 804; Nicholls v. 

Dawnes, M. & Rob., 13 ; Hart v. Newman, 
3 Camp., 13. 

<8) Soojan Ihbcc v. Achmut Ali, supra. 

(9) Pogha M ah toon v. Gooroo Baboo , 


Ev 10 l TvT" 8 1124 • cited >" Phipson, 

Ev.. 3rd Ed., 193, 194. 

(11 ? 11 °* 189 9 (Stamp), s. 34, 

amended in 1922. 

...A 1 ,*" ^ ’ other than proceedings 

er (disputes as to immovable 

proper \ ) Ch. XXXVI (Maintenance of 
wives and children) of Act V of 1898 
(Criminal Procedure). 

o { lll , A Beharee v. Ram Rai , 18 W. 
R., 105 (1872). 

( 14 > Cunga Per shad v. Go gun Singh , 
C., 2 (1877); see also Narain Coomary 
v. Ram Krishna, 5 C., 864 (1880) ; Judoo - 
noth v. Rajah Baroda, 22 W. R., 220 
(1874). 


(3 5) Stjtph. Dig., Art. 44. 

(16) Tiley v. Coivling, 1 Ed. Ry., 744; 
s. c. B. N. P.. 243; Steph. Dig.. Art. 44, 
illust. (c); Taylor. Ev., § 1694. 

(17) Taylor, Ev., § 1694. 
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its, not in order to prove an adjudication between third parties, but 
uiuci to prove a statement made by the predecessor in title of the parties 
defendants against whom the document was sought to be used.(l) Thoug 
a judgment of a Criminal Court or verdict of conviction cannot be considere 
in evidence in a civil case(2), a plea of guilty in the Criminal Court may be so 
considered as evidence of an admission.(3) As to admissions made in pleaai ngs, 
see notes to the fifty-eighth section, post. 

Personal knowledge is not required. “ An admission is receivable although 
its weight may bo slight, which is founded on hearsay(i), or consists mere y o 
the declarant’s opinion or belief (5); but where the admission is an in erence 
from facts not personally known to the declarant, the Court may disregar e 
inference and look to the facts(6) ; and a bare statement that a par y 1S | ° 

ed, J without the addition of his belief in the information, will not aino 
admission.’’(7) The ground appears to be that even if a party as P' 

knowledge, the admissions would ordinarily not be made <^ C0 P * 
which satisfies the party who is making them that they are rued 

An admission, merely as an admission, is not conclusive tiie I 

who makes it.(9) The latter may show that he was mistaken, 4 ( ~o 

the truth; he may diminish the importance to be attache o - . \ wavj 

S ESn ; fie Is not precluded from contradicting it: so far as the n s I 

merely an admission, lie may induce the Court to disbc it. ® alwavs 

he can.(10) The circumstances under which an admission was < dcocmk 

«»”*>». be proved to imp**, o, (sine, “ClaSoa CI 

on these circumstances) to enhance its credibility. UU - in ; v(1 e Jtls not 
eve^ may operate as an estoppel, in which case the pern j: srwms ; n „ w ; t f. . 
permitted to deny it.(L2) As to the effect of admissions as 
proof, see the fifty-eighth section, post. There may be 1 withdraw 

^atuitous admission unless there should be *^,£d‘under compulsion are 

v. ante, Introductory note to ss. 17-19. Confessions are irrelevant in criminal 
proceedings if made under the circumstances mentioned in the twenty-fourth 


(1) Krishnasami v. Rajagopala, 18 M., 
73, 77, 78 (1895). 

(2) /.«?., to establish the truth of the 
facts upon, which it was rendered; see 
notes to s. 43, post. 

( 3 ) Sumbo Chunder v. Modhoo Kyburt, 
10 W. R., 56 (1868); Field Ev., 6th Ed., 
184. 

(4) Wigmore, Ev., § 1053 ; Re Pcrton, 
53 L. r.. 707 (1885) [statement of a person 
as to his illegitimacy ; also R. v. Walker , 
Cox, 99; in Taylor, Ev., § 737 (1885) ; the 
point is treated as doubtful; as to state¬ 
ments by an agent containing hearsay or 
opinions, see The Actacon, 1 Spinks, E. & 
A., 176; The Solway, 10 P. D., 137. 

(.5) Deo v. Steel, 3 Camp., 115. 

(6) Bulky v. Bulky , L. R., 9 Ch. f 739, 
747. 

(7) Phipgon, Ev., Sth Ed., 219: Wills, 
Ev., 108: 1 Daniel’s Ch. Pr„ 6th Ed., 575; 
Taylor, Ev., 8 737 ; T rim blestotvn v. Kent- 
mis, 9 C. & F 780, 78*1—786; Roc v. 


perrars, 2 B. & P., 542, in which case it 
was held that if the defendant gives in 
evidence an answer in Chancery of the 
plaintiff d w ill not entitle the plaintiff to 
avail himself of any matters contained in 
such answer which are only stated as hear¬ 
say ,* t> ut see .Taylor, Ev., § 737: as to 
admissions which operate by way of estop¬ 
pel, see s. 115, post. 

(8) Kitchen v. Robbins, 29 Ga., 713, /16 
(Amer.)i cited in Wigmore, Ev., § 1053. 

(9) S. 31, post. 

(10) See Cunningham, Ev., 23, 24. 

(11) See notes to s. 31, post; ‘"Admis¬ 

sions depend much upon the circumstances 
under which they are made”: R . v. 
Simmonsio, 1 c & K - 164 . 166, Per 

Wightman, J- 

(121 Ss. 31, 115—117, post. 

( 13 ) Mohammad / man v. Husain Khan. 
26 C\. SI (1898). 

(14) Taylor, Kv., §§ 798—799; Roscoe, 
N. P., Ev. r 63. 
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and opinion. 


Effect and 
[circum¬ 
stances of 
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section, post , unless they come within the provisions of the twenty- 
section. But if no inducement (within the meaning of the twenty-fourth \ 
section) has been held out relating to the charge, it matters not, as far as 
admissibility is concerned, m what way a confession has been obtained, though 
of course the manner in which it has been procured may affect its weight.(1) 
Before using a statement (oral or written) as an admission, the facts which 
make it an admission must be proved. (2) 


Matters 
provable by 
admission. 


The whole 
admission 
must be 
considered. 


u Admissions are receivable to prove matters of law, or mixed law and fact 
though (unless amounting to estoppels) these are generally of little weight, being 
necessarily founded on mere opinion. Thus, a defendant’s admission that his 
trade was a nuisance has been received.(3) So, a prisoner’s admission of a former 
valid marriage is some, though not sufficient, evidence to support a conviction 
for bigamy.(4) Matters of fact simply may always be proved in this manner. 
Thus, a wife s admission of adultery, though uncorroborated, has on more than 
one occasion been held sufficient evidence, where considered trustworthy, upon 
winch to grant a divorce,(5) though if corroboration is available(6) it must be 
produeed.(0 In, contrary to the Bnglish rule, oral admissions are not receiv- 
able to prove the contents of documents, except where secondary evidence is 
admissible or the genuineness of a document produced is in question.(8) The 
execution of documents (whether attested or not) which are not required by law 
to be attested may be proved by admission or otherwise.(9) And even in the 
case of documents required by law to be attested, the admission of a party to an 
attested document of its execution by himself is sufficient proof of its execution 
as against him.(10) Admissions may even sometimes be received as to matters 
protected by privilege, provided they are proved by a third person (v. ante). 

The whole statement containing the admission must be taken together(ll), 
for though some part of it may be favourable to the party, and the object is only 


(1) See Taylor, Ev., § 881, s. 29, post, 
and notes thereto. 

(2) Barindra Kumar Chose v. k. 

(1909), 37 C., 91. 

(3) R. v. Ncvilc, 1 Peak, N. } r l-^- 
see also as to this case, R. v. Faine, o li. 
& B., 486; but sec also note (?)> post. 

(4) R . v. Savage, 13 Cox, 178; [rur., 
sed q. whether reference intended is not, 
R. v. Flaherty, 2 C. & K., 782] ; R. v * 
Savage, overrules the previous decision of 
R. v. Nezvton, 2 M. & Rob., 503, 1 C. & 
R., 164, s. c. nom., R . v. Simmonsto; in 
R. v. Philp, 1 Moo. C. C., 263, however, 
a declaration' of the prisoner, showing 
who were (according to his own belief), 
his co-partners, was rejected when by 
reason of the invalidity of the document 
evidencing the transfer of their shares, 
their legal title to them could not be 
established. 

(5) Robinson v. Robinson, 1 S. & T.. 
362; Williams v. Williams r L. R-. 1 F. ® 
D., 29; Getty v. Getty (1907), P. 334. 

(6) White v. White, 62 L. T., 663. 

(7) Phipson, Ev., 5th Ed., 219; in 
regard to admissions involving matters 
of law it is said in Phillips, Ev., 
p. 344, 10lh Ed:—"Where admissions 
involve matters of law. as well as matters 
of fact, they arc obviously in many 
inatonccs entitled to very little weight, and 
in some cases, they have been altogether 


rejected. Thus it has been held, that the 
ischarge of a defendant by a Court of 
Uuartcr Sessions, under an Insolvent Act, 
could not be established by proof of an 
acknowledgment of the discharge by the 
y himself; for the discharge might 
, ,ue keen irregular apd void, or might 
nave been mistaken by the plaintiff: Scott 
V . C are • 3 Camp., 236; Summcrsett v. 
Adamson, 1 Bing., 73; Moris v. Miller* 
nur., ctb 7. As to admissions and cstop- 
pels on pomts of law, see Tagore v. Tagore, 

*)" bu P* Vol. f 71 (1872); Surcndra 

Door Sasundari, 19 I. A., 115, 
116 . (1892); Gopce Lall v. Musst. Srec 
CJiandraolce, 11 B. L. R., 395 (1872) ; and 
Dung arty a v. A 'and Lai, 3 A. L. J.. 53 ; an 
admission on a point of law is not a 
within the meaning of s. 115. 

(8) S. 22, post; as to written admissions, 
*** s. 65,^cl. (6), post. 

(9) S. 72, post; see Taylor, Ev., §§ 414, 
1843; Common Law Procedure Act, 1854, 
s. 26. 

(10) S. 70, post; Taylor, Ev., §§ 1848, 
1853. 


(11) Taylor, Ev., § 725; Wills, Ev., 
2nd Ed., 159 ; Sooltan Ali v. Chand Bibee, 
9 W R.. 130 (1868), explained in Shaikh 
Shurfurac v. Shaikh Dhunoor, 16 W. 

257 (1871) [a party cannot select parti¬ 
cular passages and read them, without the 
context] ; Jodunath Roy v. Raja Baroda, 
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iin what he has conceded against himself, and what may therefore be 
l to be true, yet, unless the whole is received, the true meaning of the 
part which is evidence against him, cannot be ascertained.(l) But though the 
whole of what he said at the same time, and relating to the same subject, mast be 
given in evidence, it does not follow that all the parts of the statement should 
be regarded as equally deserving of credit; but the Court must consider, under 
the circumstances, how much of the entire statement they deem worthy of be¬ 
lief, including as well the facts asserted by the party in his own favour, as those 
made against him.(2) The rule applies equally to written, as to verbal 
admission. (3) Thus where in a suit for rent at an enhanced rate after notice 
the plaintiff set forth that the defendant and his predecessors had been holding 
the tenure without any change in the rent; but alleged also that the tenure 
had its origin at a period long after the permanent settlement, it was held 
that the defendant was not at liberty to avail himself of such poition of the 
admission as afforded a ground for the presumption of uniform payment 
from the permanent settlement without accepting the latter pare ot the admis¬ 
sion which rebutted such presumption. (4) The principle upon wmch the rule 
is grounded is, that if a party makes a qualified statement, tha statement 
cannot be used against him apart from that qualification , an nn air use is not, 
to be made of a party’s statement, by trying to convert into a par lcuar ad¬ 
mission by him that which he never intended to be ? nis^ion.(o) :>ut 

though it is the rule that an admission which is qualified in i s ^ as 

be ordinarily accepted as a whole, or not taken at all as evidence i gainst a 
party, yet when a party makes separate and distinct allegations wi iou any 
qualification, this rule does not apply. It is by no. means the case that no 
portion of a party’s statement can by any possibility u, b 
against him, without every portion of the statement from 1 y 0 

the end being also read. (6) A distinction must also be drawn ‘^tween the 
case where an admission by one party has merely the e t ( u ° 

other party from giving proof of a particular fact, am • ie ca&e w ero one 
party, failing to adduce independent evidence in )us favour a. unp & 0 ro b 

on the statement of the other party as an admission. n ic a ci 


case, as 


22 W. R., 220 (1874); Niamut Vllah v. • 
Hmmut Alt, 22 \V. R., 519 (1874); Putin 
Bchorea v. IVatson & Co ., 9 W. R.. 190 
(1868) ; explained in Baikanthanath Kumar 
v. Chandra Mohan, 1 B. L. R. (A. C.), 
133; 10 W. R., 190; Radha Charan v. 

( hander Moncc, 9 W. R., 200 (1868) : 

I\ajali Ail money v. Ramanoograh Roy, 7 W. 
R. 29 (1867) ; Tarince Pcrshad v. Dwarka- 
nath, 15 W. R.. 451 (1871). [A plaintiff 
abandoning his own case and falling back 
on the admissions of the defendant, is 
hound to take those admissions as they 
stand in their entirety : by so taking them 
lie would on his own part concede the 
truth of those statements contained in the 
admissions of the defendant other than 
the particular statements on which he 
specifically relied: Iskan Chunder v. Horan 
Sirdar, 11 W. R., 535 (1869); Lallah 
Probhoo v. Shconath , W. R.. 1364. Act X, 
27 ; Konwar Doorganath v. Ram Chunder, 
4 I. A., 52 (1876). 

(1) Taylor, Kv., § 725; Thomson v. 
Austen. 2 D. & R., 361: Fletcher v. 
Proggatt, 2 C. & P., 566, Cobbett v. Gu v, 

4 Ex. R.. 729. 

(2) Taylor, E\\. § 725 ; and cases there 


cited; P aiah NUnumy v. Ramanoograh 
Roy , 7 \V. R) 29 (1867); [the Court is 
not hound to believe the whole of the state¬ 
ment!; Sooltan AH v. Chand Bibce, 9 W. 
R 130 (1868) ; Shaikh Shurfuras v. 

Shaikh Dhunoo, 16 W. R„ 257 (1871) id,; 
Stanton v. Percival, 5 H. L. C., 293; 
Jshan Chunder v. Haran Sirdar, 11 W. R.. 
5.35 (1869). [For instance if the Judge 
upon the evidence really believes that tht 
payments credited in a plaintiff's hook 
were made, although he disbelieves the 
entry as to the amount of debits, there 
is nothing inequitable in his giving the 
defendant tbe benefit of the payments.] 
But though the Judge may believe one part 
ami disbelieve the other, he ought not to 
d^so without some good reason: Lallah 
Probhoo v. Shaondth, W. R., 1864, Act X, 

27. . . 

(3) Taylor. Fv„ 8 726. 

( 4 > Judoonath Roy v. Rajah Bc.roda, 22, 
\V R 220 < 1874). 

(5) riaikanthfinath Kumar v. Chandra 
Mohan. I B. L. R.(A. C.) 133 0868); 
10 \V R., 190; explaining Poolia Beharec 
v. Watson & Co.. 9 W R.. 190 11868V 
(6' lb. : see s. 30, post / and notes thereto. 
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the party relies on the admission, he must take the whole of it together ; m 
the former case, the one party cannot be said to use the admission of°the other 
as evidence at all. Under the Civil Procedure Code, it is the duty of the 
Court to examine the written statements in order to see on what points the 
parties are at issue, to lay down the issues and to receive and consider the 
evidence adduced on the points in dispute, but the Court will not allow the 
parties to waste its time by producing evidence to establish that which has 
never been contradicted ; and therefore to lay down that when a defendant 
admits any one fact contained in the written statement of the plaintiff, and 
thereby excludes independent evidence thereof, he is entitled to say that the 
plaintiff has relied on his statement as evidence, and that lie (the defendant) 
is, in consequence, in a position to claim that the whole of it may be read as 
evidence m his own favour, is a proposition which cannot be maintained. If 
a party wishes to give evidence in his own favour, of course it is in his power 
to come forward like any other witness and subject himself to examination 
and cross-examination in open Court; but until he has subjected himself 
to cross-examination, no statement which he may volunteer can he used as anv 
evidence in support of his own case, unless the right, so to use it, has accrued 
from the deliberate act of Ins adversary. A party cannot himself determine 
that his own statement shall be used as evidence in his favour ? ’(1) 

As in the case of admissions in civil cases, admission* ^ 

admfss?ons°| J® taken as a whole, and the general rule is that the whole of a confession must 
heaven m evidence and read and taken together. - There is no doubt that, 

• if a prosecutor uses the declaration of a prisoner, he must take the whole of it 
together, and cannot select one part and leave another(2) • and if there bo 
either no other evidence in the case, or no other evidence incompatible with it 
the declaration so adduced m evidence must- be taken as true But if after 
the whole of the statement of the prisoner is given in evidence, the prosecutor is 
in a situation to contradict any part of it, he is at liberty to do so, and then the 
statement of the prisoner and the whole of the other evidence must be left to 
the jury for their consideration, precisely as in any other case where one part 
of the evidence is contradictory to another. (3) A confession is evidence 1 2 for, 
the prisoner as well as against him : it must be taken altogether • but still the! 
jury may, if they think proper, believe one part of it and disbelieve another. 
The Court is at liberty to disregard any self-exculpatory statements contained 
m the confession which it disbeheves.(4) When the prosecution relies on such 
a statement as the only evidence of an offence, care must be taken that nothing 
is read into the statement. (5) ° 


Werght to 
be given 


(1) Shaikh Shurfuras v. Shaikh Dhunoo, 
16 \V. R., 257 (1871), per Ainslie. J- 

(2) R. v. Chokoo Khar., 5 W. R.. Cr., 
70 (1866); R. v. Sheikh Boodhoo, 8 W. 
R., Cr., 38 (1867); R. v . Gour Chand, 
1 W. R., Cr., 17. 18 (1864); R. v. Chul- 
htndcc Poramanick, 3 W. R., Cr. f 55, 56 
(1856) ; R. v. Bcshor Bcua, 18 W. R-, Cr., 
29 (1872); R. v. Nilyo Copal, 24 W. R . 
Cr., 80 (1875); Golokc Chunder v. The 
Magistrate of Chittagong, 25 W. R., Cr., 
15 (1876); radmission not amounting to 
confusion of guilt] ; R. v. Sonaoolfah, 25 
W. R.. (>., 23, 24 (1876) ; R. v. Dado Ana, 
15 II.. 452. 459, 479 (1889); “If one 
part ol it conversation is relied on as proof 
of a confession of the crime- the prisoner 
haft a right to lay before the Court the 
whole of what was said in that conversa- 
' U)11 ' or at Iran h much as is explanatory 


of the part already proved, and perhaps, 
in ,avorem vita all that was relatedl to 
the subject-matter in issue." The Queens 
1 nsc ’ } Br - & Bing., 297; as to distinct or 
opposing statements by the accused, see 
R. v. Soobjan, 10 B. L. R.. 332 (1873) ; 

Nityo Go pal, 24 W. R.. Cr., 80 
‘ 1875 k, and v. Pika Bewa v. R. (1912); 
39 C., 855. 

(3) R. v. Jones, 2 C. & T. f 699, per 
Bosarniuct. J. 

(4) R. v. Clezves, 4 C. & F„ 221, 226; !?• 

Y* Ana, supra at pp. 459. 479; R . v. 

Pabaji, cited, ib., 479 ; R . v. Sonaullah, 25 
W. R., Cr., 23, 24 (1876) ; it may be that 
the Court, would attach very little weight 
to the exculpatory parts: Rt v. Anxrita 
Goviv.da, 10 B. H. C R.. 497. 500 <1873). 

(5) Pika Bewa v. R. (supra). 
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idence of oral admissions ought always to be received with great cau- ; 
Such evidence is necessarily subject to much imperfection and mistake :j 
for either the party himself may have been misinformed, or he may not havel 
clearly expressed his meaning, or the witness may have misunderstood him, or 
may purposely misquote the expression used. It also sometimes happens that 
the witness, by unintentionally altering a few words, will give an effect to the 
statement completely at variance with what the party actually said. : '(l) So 
where a plaintiff sued for a sum said to be due upon a settlement of account 
and, instead of producing and proving the account current between himself and 
the defendant, produced evidence to prove the admission of the debt, the Pri\ y 
Council said : “ They consider that it is a very dangerous thing to rest a judg¬ 
ment upon verbal admissions of a sum due, especially when there are other 
means of proving the case, if a true one.”(2) But where an admission is deliber¬ 
ately made, and"precisely identified, the evidence it affords is often of the most 
satisfactory nature. (3) Admissions depend very much upon the circumstances 
under which they are made. (4) 

As in the case of admissions in civil proceedings, the evidence of oral con¬ 
fessions of guilt ought to be received with great caution.(o) But a deliberate 
|and voluntary confession of guilt, if clearly proved, is among t lie most effectual 
. proofs in the‘law ; the degree of credit due to the confession must be estimated 
by the Court or jury according to the particular circumstances of eac case.(6) 
In the first case it must be clear that there is really a confession. ( 0 o consti- I 

tute a confession the person confessing should make a full and explicit admission l 
of his guilt so clear as to have no other hypothesis tenable.(S) # e ordinary 
rule is that a confession is evidence for the prisoner as well as against him and 
must be taken altogether. But it is onlv where no other evidence is or looming 
that this can be pressed to the extent of requiring that no part be accepted as 
true without accepting the whole. If other evidence incompatible with a 
part of the confession is on record, it may be relied on in preference to that 
part.(9) In order to determine whether statements are confessions the whole 
of the statements must be taken into consideration, and where the statements 
are self .exculpatory they are inadmissible. (10) Although a confession must be 
taken as a whole and considered along with the admitted tacts of the case, the 
accused being judged by his whole conduct, the Court is at liberty to disregard 
any statement contained in the confession which it disbelieves. (11) In trials 
b y jury, it is the duty of the Judge to lay the confessions properly before the 
jury, pointing out the circumstances bearing f°r> an< against, their value, 
but it is for the jury to form an opinion as to their weight.(12) A judge, 
in fact, is hardly justified in treating a confession made by a prisoner before a 
magistrate, as a mere piece of evidence which a jury may deal with in the samp 
way as they would with the evidence of a witness of doubtful veracity. If a 
prisoner has confessed before a magistrate, the attention of the jury should bo 


(1) Taylor. Ev., § 161. 

(2 ) talla Shcopershad v. Juggernath 10 
In ?* A P’ 74 ’ "9; 13 C. E. R./ 271. 

(3) Taylor, Ev., § 861. 

(4) R. v. Simmonsto . 1 C & K 164 
166j see notes to s. 31, past.' 

(5) Taylor, Ev. f § 862. 

(6) Id., § 865; v. ante, Introduction. 
See as to the degree of credit to be given 
to confessions. Roscoe, Cr., Ev.. 13th Ed., 
rd » 1 PhiIlips & Arn., Ev.. 402. lOtli 
(1889) V * DOda Ana> 15 B ” at P ' 480 

Emperor v. Pramalhanath Bagchi, 
* 3 C. L. J., 503 : as to whether statement 
suggesting inference of guilt was confession, 


see Pan Gang v. Emperor. 19 Cr. L. J., 42. 
A statement which suggests an inference 
of guilt may amount to a confession though 
the person making it may directly repudiate 
participation in the crime, Jasctia v. 
Emperor, 53. I. C., 691. 

( g) Smith v. Emperor , 19 Cr. L. T., 189. 
(91 Hasttn v. Emperor , 20 Cr. L. T., 
737: s. c., 53, I. C., 145. 

(10) Ah Poong v. Emperor. 22 C. W. 
N.. 834; s. c.. 28 Cr. L. J., 105. 

(11) Komoda v. Emperor , 19 Cr. L T. 
785 ; s. c., 46 I. C., 705. 

(12) R. v. Doda Ana, 15 B., 452, 461, 

478 (1889); R» v. Mania Dnyal, 10 tt.» 
4 U 7 502 (1886). 
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drawn to the question whether there was any reason to suppose that that confes¬ 
sion was made under any undue influence ; and if there is no reason to sup¬ 
pose anything of the kind, the jury should be told so and advised that they may 
act upon it.”(l) The infirmative hypotheses affecting self-criminative evi¬ 
dence have been in particular dealt with in the works of Bentham and Best.(2) 
False confessions are either the result of mistake (which may be of fact or of 
law) or are intentional. In the case of intentionally false confession the field of 
motive must be searched for such causes as mental and bodily torture, desire 
to stifle further inquiry ; weariness of life, vanity, desire to benefit or injure 
others, and motives originating in the relation of the sexes. False confessions 
are not confined to cases in which there has really been a crime committed. 
Frequently such confessions have been made under hallucination of events which 
are impossible. The above causes affect more or less every species of confe3“ 
sional evidence. But extra-judicial statements are subject to additional infirma¬ 
tive hypotheses such as mendacity in the report, mis-interpretation of the 
language used and incompleteness of the statement. (3) 



Admission 17. An admission is a statement, oral or documentary, 

defined. w hich suggests any inference as to any fact in issue or relevant 
fact, and which is made by any of the persons, and under the 
circumstances, hereinafter mentioned. 


Admission 18. Statements made by a party to the proceeding, or by 

by party to an a g e nt to any such party, whom the Court, regards, under the 
or w^agcnt. circumstances of the case, as expressly or impliedly authorised 
by him to make them, are admissions. 

By suitor in Statements made by parties to suits, suing or sued in a re- 
representa- -oresentative character, are not admissions, unless thev were made 
uvc ciiarao- the parfcy ma km g them held that character f 

Statements made by— 


By party (1) Persons who have any proprietary or pecuniary in- 

in Subject- terest in the subject-matter of the proceeding, and who make 
iiuitier. the statement in their character of persons so interested, or 

By person (2) Persons from whom the parties to the suit have derived 
interest 0111 kheir interest in the subject-matter of the suit, 

are admissions, if they are made during the continuance of 
the interest of the persons making the statements. 


Admission 19. Sta ternems made by persons whose position or liabi- 

%££&- Uty it is necessary to prove as against any party to the suit, are 
i!c n ii ,l (ivo!i admissions, if such statements would be relevant as against such 
us ftgatiut persons in relation to such position or liability in a suit brought 
by or against them, and if they are made whilst the person making 
them occupies such position or is subject to such liability. 


(1) R, v. Shall abut Sheikh, 13 W. R., Ev„ 155, 161. 

Cr., 42, 43 (18/0), per Norman, C. J. (3) lb. 

(2) Best, Ev., SS 554—573, Norton, 
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Illustration . 

A undertakes to collect rents for R. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from 0 to B. 

A statement by C that he owed B rent is an admission, and is a relevant fact 
A, if A denies that C did owe rent to B. 



2av 


as against 


'bL 


20. Statements made by persons to whom a party to the AUmibs.ons 

suit has expressly referred for information in reference to a matter expressly 

in dispute are admissions. by party to 

suit. 

Illustration. 


The question is, whether a horse sold bv A to B is sound. __ , . . 

A says to R —‘ Go and ask C, G knows all about it,’ C's statement is an admission. 

Principle. —The reception of admissions considered ^ ie 

rule against hearsay is grounded upon the fact that wit at a P elM) 11 - ’ ^ ? e 

presumed to be true as against himself, and when not obno X ,ous to fet rnle 
upon the fact of inconsistency. But the very ground of is 1 . 

eludes such an inference when the declarations of a person ‘ n , ^ 

evidence in his own favour.(l) The gen er^i is that an admi w ^ 

m evidence against the party making it, and not agams a y P 
To'this rule there are certain exceptions which are mentions . , 

“ r*»“• 

is that the declarations of a party to the record , or of one w j ., f 

him, are as against such party receivable iu evidence.( . 

interest which determines the relevancy of the admission me ’ u <-■ . ) » - ( > 

(l) proprietary or pecuniary mterest(5), which includes (a) omt atej 
(b| real as opposed to nominal interest(7); (c) derivative inter^t.(8) Statements 
by strangers are not generally relevant.(9) But to tbis g ,j 
are certain exceptions.(10) In respect of the admissions oi agents, the general 
principle applies qui facit per alium facit per se. yre !‘' '"" a . , u on 1 - v 0 

the agent with the principal If the principal constitutes the agent his represen¬ 
tative in a certain transaction, whatever the latter does in 10 law ful prosecution 
of that transaction is the act of the pfincipal.(U) Agency is the ground of 
reception of declarations by partners and joint contractors and referees.(12) 

In respect of declarations by persons having a 'proprietary, or pecuniary interest 
the subject-matter, the ride in respect of joint interest is that the admission 
one party may be given in evidence against another, when the party against 
whom the admission is sought to be mad has a joint-interest with tho party 
making the admission in the°subject-matter in the thing to winch the admission 
relates.(13) Thus in a case in the Calcutta High Court where the ploader lor 
the plaintiff deposed that the second defendant had asked him before the 
institution of the suit to arrange a settlement this was held admissible against 


(1) Best, Ev„ § 519; Wills, Ev., 10.' 
but see also Taylor, Ev., § 723; v. ante 
Introduction, and s. 21. post . 

< 1 2 3 * 5 6 7 8 >J n rc Wk'tciey* L. R.. 1 Ch. (1891) 
i>58 563, 564 ; Stanton v. Percival, 5 l] 
L. Cas., 273. 

(3) Taylor, Ev., § 740. 

t.4) Ss. 18, 20; see post . 

(5) S. 18, cl. (1), see post. 

(6) See p. 196, post. 

(7) See post. 

(8) S. 18, cl. (2), see post . 


(9) Stepb. Dig., Art. 18; Taylor, Ev., 

S 7- 10 , see post. 

(10) Taylor, Ev., §8 759— 765, see post , 
and s. 19. 

(11) Taylor. Ev., a. 602; Best, Ev., § 
521, see post. As to admissions by agents, 
Zv the judgment of Sir W. Grant in Fairlie 
V. Hastings, 10 Vesscy. J.. 123. 

(12) See post ; and Introduction. a«f/. 
tl3) In re fVhitehy, L. R., 1 Ch. (1891), 

558, 563 ; Chalho Singh v. Jharo Singh, 
39 C., 995 (1912). 
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all the defendants.(l) This rule depends upon the legal principle that per 
seised jointly are seised of the whole ; each being seised of the whole, the 
admission of either is the admission of the other and may be produced in evidence 
against that other. That is applied from real property law to other matters.(2) 
In the case of parties who have a real as opposed to a nominal interest, the 
law in regard to this source of evidence looks chiefly to the real parties in 
interest, and gives to their admissions the same weight as though they were 
parties to the record. (3) Lastly, in the case of derivative interest, the party 
against whom the admission is sought to be used takes what he claims in the 
subject-matter from the person who made the admission, as where it is sought 
to read against the heir an admission made by the ancestor. The ground 
upon which admissions bind those in privity with the party making them is 
(as in the case of the other above-mentioned exceptions) that they are identi¬ 
fied in interest.(4) u He (the person against whom the admission is read) stands 
in the shoes of the party making the admission. He can only claim what he 
claims because he derives title in that wav ; and therefore it is only fair, according 
to legal principles, that he should be bound by the admissions of him through 
whom he claims.”(5) 

s. 3 (“Document”) s. 3 (“ Fact in issue”) 

s. 3 (“ Relevant fact”) 

ss. 22, 65, cL (b) (Admissions as to documents.) s. 21 (Proof of admissions.) 

s. 31 (Effect of admissions.) 

b. 23 (Admissions “ without prejudice-”) s®* 24-30 (Rules with regard to admissions 


which amount to confessions.) 


HiV., AUiO-, AWnwv, — - 

2nd Ed., 149—179 ; Best, Ev., $S 7 ~ ' 7 u —^v., 

142—164; Gresley, Ev., 456 ; Phillips & Am., Lv., 308—401 ; Greenleaf, Ev., Ch. XI, Wig- 
more, § 1048, et sea. By agents Steph. Dig., Alt. 17 ; Taylor, Ev, §§ 002, 605 ; Roscoe, 
N P Ev , 69—71 ; Best, Ev., § 531, !>• 487 ; Evan s Principal and Agent, 187-193, 2nd Ed.; 
Norton, Ev., 144; Pearson’s Law of Agency in British India, 42(>-428; Powell, Ev., 290 ; 
Story on Agency, §§ 134, 135 ; Roscoe, Ct. Ev., 13th Ed., 47 ; Wigmore, Ev., § 1078. By 
persons having proprietary or pecuniary interest . Steph. Dig., Arte. 16, 17 ; Taylor, Ev,. 
§§ 743—764, 787, 756—758 ; Roscoe, N. P- Ev., 67 ; Act IX of 1908 (Limitation), s. 21 By 
persons from whom interest is derived : —Steph. Dig., Art. 16 ; Taylor, Ev., §§ 787—794, 758, 
90. By stranger : —Steph. Dig., Art. 18; Taylor. Ev., §§ 740, 759—765. By referees : — 
Steph. Dig., Art, 19 ; Taylor, Ev ~ 


760—765. 


Parties. 


COMMENTARY. 

As to admissions by parties (when sued or suing personally) made when a 
minor, or when holding a representative character, v. an/e, p. 220, and as to 
nominal parties, guardians and next friends, v. post ; admissions may be made 
by parties at any time(6), and either in a present or past(7) litigation. It is not 


(1) Mcajan Matbar v. Alimuddi 

44 C. 130 (1917), per Sanderson. C. J. 
& Mookerjce, J. 

(2) In re Whitelcy, pci* Ivckewich, J • 
The declarations of partners and joint 
contractors are admissible both on the 
ground of joint-interest and of agency; 
Taylor, EV., f § 598, 743 ; Steph. Dig,, Art. 
17, see post. 

(3) Taylor, Ev., § 756, sec post. 

(4) lb., 5 787. 

(5) In re Whitelcy , L. R.. 1 Ch. (1891), 
558. m»3, per Kckcwich. J 


(6) Unless the admission is one made 
by a person suing or sued in a represcuta 
tivc character, in which case it must be 
mude whilst the person making it sustams 
that character, s. 18. ante; and see Stepn. 
Dig., Art, 16, v. ante , Introduction. 

(7) Hurish Chunder v. P* - 
Coomar, 22 W. R.. 303 (J874); Obhoy 
Govind v. Bccjoy Gobind, 9 W. R., 16j 
(1869') : Sheo Sum v. Rant Khelawan , 14 
\V. R., 165 (1870); Grish Ckunder v. 
Shama Churn, 15 W. R.» 437 (1871) . 
Bhngzvan Ch under v. Mechoo Loll, 17 W* 





whists 
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that the prior litigation should have been between the same parties 

_this respect a distinction must be drawn .between statements admissib e 

under the present sections, and those admissible under the thirty-third section, 
'post. And so it was held that the deposition of a* person in a suit to which le 
was not a party, was, m a subsequent suit in which he was defendant, evidence 
against him and those who claimed under or purchased from him, altuougi o 
was alive and had not been called as a witness. The thirty-third section [pos.) 
did not apply to such a deposition, which was admissible under t e P r( r^ 
section, although it might have been shown that the facts were cii eren lo 
what they were stated to be in the former case.(l) And an at . lls . sl *^ J 
jaghirdar, in a suit brought by Government to assess the lands, that ie 
comprised in a zemindari, is evidence of that fact in a suit by t- e zen 
resume those lands.(2) Admissions by the parties in a former ai n ra y 

used in evidence in a subsequent suit. (3) The second paragrap o » 1 2 

section settles a point which appears to be one of some doubt m l^ and.(4) 
Therefor^, where parties suq or are sued in a representative c ' , L * 

»» voa»(5), c T ,«o«, ***££?&& SLZ *SS 

statements made by them before they were clotneawu 

not be admissible against them so as to affect the mtere ® . T ± ' bankrupt 

represent.(6) Thus the declarations of a "JJ* “Lim.{7)' ThftadmissioL 
made before he became such, are not admissible against \j j /ov 

OUU of th. donp most be frc.tod - 

here property has been devised by will to exeeutoK, Qf the dec ^ ed-(9) 

other than the executors to the will, will not ^ g a nlinor comos to an 
The representative capacity of a person who re ^^.representatives it seems 
end by the death of that minor.(lO) In respect of c P if the 

that the admission of one executor will not bm ^ aa (U) ’ The admissions of on 
admission was not made m the character of exeout ^ ' intod during the 
executor are not receivable against an admm 3 " , haJ adlnitted fchat 

absence of the executor.(12) Where one of severJ ^ ^ 8abmitted tbat thia 
he had money of the trust-estate in las han^ ^ H would> if they wore 

« on-v trustees, (13) Under the 


R., 372 (1872) ; Kashee Kishore v. Bama 
Soondarec, 23 W. R., 27 (1875); Forbes 
v. Mir Mahomed Taki, 5 B. L. R., 529 
(1870); 14 W. R. (P. C.), 28; 13 M. I. 
A., 438 ; sec also cases cited, ante, p. 221. 
In a suit by A and B, parties not entitled 
to the property of a deceased Hindu, as 
his heirs against C and D, an admission 
by the person legally entitled to the 
property, made in a petition filed in the 
suit, that by her gift or relinquishment 
plain 4 * & .ills had a title to the property, was 
held fco be evidence that -ucli title existed 
anterior to the commencement of the suit: 
Gour L,all v. Mohesh N'arain, 14 W. 

484 (1871). 

(1) Soojan Bibtc v. Aclxmut Ali, 14 B. 
E. R., App., 3 0874); 21 W. R.. 414. 

(2) Forbes v. Mir Mahomed Taki, supra. 

(3) Huronath v. Preonath, 7 W. R., 249 

(1867) ; aud admissions made before an 
arbitrator are receivable in a subsequent trial 
pf the cause, tfic reference having proved 
ineffectual: Gregory v. Htward, 3 Esp., 
113; Slack v. BHtchanan, Pea. P.. 5. 

(4) Taylor, Ev., § 755 ; Stcph. Dig., Art. 
16 . 


( 5 ) Merely to speak of the “ plaintiff- 
assignee. ’ is not an admission of the plain¬ 
tiffs title as assignee; Clarke v. Mullick, 

2 M. I- A.. 263, 269 (1839). 

(6) S. 18, ante; Legge v. Edmonds, 25 
I j„ Ch.. 125, 140. 141. 

(7) Fenwick v. Thornton, 1 M. & ^1., 
51: see Taylor, Ev., § 755. 

(8) D'earkanath Bose v. Chundee Churn, 
1 \V. R-. 339 0865). 

(9) Chunder Kant v. Ramnaratn Dcy f 
8 W. R - 63 0867). 

(10) Hutodhut Roy v. Jupoo Sath, 14 
W. 162 0 870). 

(11) Chunder Kant v. Ranuwram Dvy, 

g . R.. 63 (18t>7) ; and see Tullnck v. 
p J; ’ Ry, & M., 416; Scholcy v. Walton, 
12 & W.. 513, 54; Box v. Waters, 12 

& E.. 43: Taylor, Ev., § 750 : Act IX 
of 1908, s. 21 (Indian -Limitation Act) ; 
Williams on Executors. 179(>, 1813, 1937. 

(12) Rush v. Peacock, 2 M. & Rob., 162. 

(13) Davis v. Ridge, 3 Esp., 101 ; and 
see Skatfe v. Jackson, 3 B. Ik C., 421 [in 
which it is also said that a receipt for 
money is not like a release pleadable in 
bar; it is nothing more than a f'nmS facie 
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eighteenth and twenty-first sections the admissions of a person accused in 
criminal proceedings will be receivable. But in England it appears to be doubt¬ 
ful whether in any case a prosecutor in an indictment is a party to the inquiry 
in such a sense as that an admission by him could be received in evidence to 
prove facts for the defence. Of course this does not refer to the admission of 
facts which would go to his reputation for credibility as a witness in the case * 
these may always and under all circumstances be proved by the admission of 
the witness himself. ( 1 ) 


Co-defend¬ 

ants. 


The general rule is that an admission can only be <nven in ^,71^ • 4 . 

tlie party making it and not against any other party.(f) An admission ore^en 
a confession of judgment by one of several defendants in a suit ~ , 

against another defendant.(3) It is a fundamental proposition +W° ev . 1< ^ e ^a 
cannot sue for more than his own right, and that no dXdmit cln h ? \ 

mission or consent, convey the right, or delegate the 

than his own share in property (4) In general, the statement of defence 
made by one defendant cannot be read in evidence, either for or against his 
co-defendant: neither can the answers to interrogatories of one defend t h 
read in evidence, except against himself; the reason being, that, as there is 
no issue between the defendants, no opportunity can have been ? afford * 1 f 
cross-examination; and moreover, if such a course were allowed the H ' riff 
:might make one of his friends a defendant, and thus gain a most ’unfair !]!1 
tage. But this rule does not applv to cases where the other defendant' ‘ 1 * ‘ - 

through the party whose defence is offered in evidence, nor to cases wWre 
they have a joint-interest, either as partners or otherwise in the tnimnrt.inn 
Wherever the admission of one party would be good evidence against InntWT 
party, the defence of the former may a fortiori, be read against^the"latter ’ 75 ) 
Similarly, the admissions or confessions of a respondent are not admissible 
evidence against a co-respondent( 6 ) , noi a fortiori against tho n\ 

No, a™ tho%e of p.rtka e„ s ag«<l *)<”«»*. or join, *, in “ in« 

each other, except to the limited extent, and under the circumstances in the 
tenth section (ante), mentioned. 


Agents. 




He who sets another person to do an act in his stead as a io 
bv such acts as arc done under that authority, and so too properly is afected 


acknowledgment that the money has been 
paid]. But a receipt may operate as a 
waiver, Kailas Chandra Nath v. Sheikh 
Chltenu, 42 C., 546 (1915). 

(1) Roscoe, Cr., Ev., 12th Ed., 47; see 
R. v. Arnall, 8 Cox, 439, and note in 3 
Russ. Cr., 489. As to whether the admis¬ 
sions of an accused may he used for purely 
probative purposes, that is to relieve the 
prosecutor of the proof of facts essential 
to his case, see R. v. Flaherty, 2 C. & K., 
782, which was a bigamy case ; it was held 
that an admission of the first marriage by 
the prisoner, made to a constable, was 
some, though not sufficient, evidence ^ of 
the marriage and in R. v. Savage, 13 Cox, 
178, a similar case (overruling R v * 
Neuton, 2 M. & Rob., 503), an admission 
by the prisoner was tendered to prove the 
first marriage but was rejected, v. date, 
1 ntroduction. As to admission for the pur¬ 
pose of the trial, see s. 58. post. 

(2) In re Whiteley, L. R . 1 Ch (1891), 
558. 

(3) Amritolal Bose v. Rajoncckant 
Milter. 15 B. L. R., 10. 26 (1874); 23 W. 


Khadiln’x, 2 tj 1 ' 113; Niamutoollah 

118741 r Al >. 22 W. R„ 519 

325 fissiff*?®" Singh v ' T ansukh, 6 A., 
■ a ,_ , ’ A zizullah Khan v. Ahmad AH. 
6 r' 7 8581: K <*' Dun v. Abdul AH. 
AW, n S 0888) ; Taylor, Ev., § 754; 
March’iii ? asscc v - Nurrohurry Mohunto, 
*£ j (1862). See Article in 1 A- 


Khan v. Ahmad Ali, supra, 
cit 1 , y or » ®v., 8 754, and cases there 

a r * ’j JUt U3 to cross-examination by 
eiendant of co-defendant, see s. 137, postl 
\n \Emissions by co-defendants who are 
joint-tenants 0 r joint contractors, see 
undereshwar Narain v. Chuni Ahir, 9 
1 • C. R., 359 (1881); Kowsulliah Sundari 
v Mukta Sundari, It C., 588 (1855), and 
Post. 

(6) Robinson v. Robinson, 1 S. & T* 
h*3 ; see also Hay v. Gordon, 10 B. L. R-> 
301, 307, 308 (1872.) ; as to the question of 
the admissibility of evidence of respondent 
against co-respondent see Allen v. Allen, L. 
R., P. D. (1894), 248, and s. 137, post. 

(7) Plumer v. Plumcr, 4 S. & T., 257- 
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__ missions made by the agent in the course of exercising that authority. 

The question, therefore, turns upon the scope of the authority. This question 
frequently enough a difficult one, depends upon the doctrine of agency applied 
to the circumstances of the case and not . upon any rule of evidence.(1) The 
principle upon which admissions of an agent, within the scope of his authority, 
are permitted to be proved is that such admissions, as well as his acts, aie 
considered as the acts or admissions of the principal. What is said or done y 
an agent is said or done by the principal'through him, as his mere i nstrumen 
A statement, therefore, by an agent, whom the Court regards imwfr e 
circumstances of the case as expressly or impliedly authorized to ma ce i , is ad¬ 
missible though not on oath. (3) , % 

Before the admissions of an agent can be received, the facto n> agencv 
must be proved. This can be done by proving that the agent • has acquired 
credit by acting in that capacity, and that he has been recognirec \ e prin¬ 
cipal in other instances of a similar character to that in question.! ) / person 
cither may expressly constitute another his agent to make an at m^ I0n • bus 
if a person agree to admit a claim, provided J S will make-an aj h a\i m support 
°f it, such affidavit is proof against him(5), or he nni\ ail 1Q riz ho er o 
represent him in a particular business, when admissions mat». V ia ° er 

within the scope of his authority, in the ordinary course o , am ere n tv 

to, such business, will be evidence against him. • When the P r | m IP ^ 1 * * 4 5 ‘ 1 11 

the agent as his representative in the transaction of cei am ’ ' ia 

ever the agent does in the lawful prosecution of that business , ® 

principal.(6) “Where the acts of the agent will bind the pnncipa then his 
representations, declarations and admissions, respecting 1( j. J. 
will also bind him, if made at the same time and co^tu^ 

gestoc”(7 ) The admission must be one having re eien -t _ * ) h 

matter of the agency.(8) So whatever is said hr an gj 

making of a contract for his principal, or at tlic tune an a i 1-■ . o ’ 

performance of anv act, within the scoj>e of his authon j, _ - ° 

and connected with and in the course of the pa’tii uai con r or nm-ai - 
tion in which he is then engaged, is, in legal eticct, said by hrs principal 
and admissible in evidence (9) “The representation, declaration, or 


(1) Wigniore. Ev.. § 1078. 

^ Franklin Bank v. Pennsylvania, D. 

M. S. AT. Co., 11 G. & J., 28, 33 (Arner.). 
^ (3) Goz'indji Jhavar v. Chhotalal. Velsx, 
- Bom. L. R., 651 (1900). 

(4) Roucoe, N. P., Ev., 71 ; Evan's 
principal and Agent. 192; Watkins v. 

2 Stark., 368; Couricen v. Toxise, 
Camp., 43ft.; Neal v. Erving, 1 Esp., 61. 
7, as to P roof of agency, Rant Buks v. 
Ktskcri Mohun, 3 B. L. R ACT, 273 
(1869). 

(5) Lloyd v. Willan, 1 Esp., 178; 

s> fcz<cns v. Thacker t Peake, 187; Ruscoe, 

, * ^ v -’ 69* sae s. 20. time, and note on 

Referees." 


.. 1 aylor, Ev.. § 602 : and sec generall 

$§ 602—605; Wills, Ev. ?nd Ed 161 
Steph. Dur. Art. 17; Rescue. N. R Ev 
69—7jt; Powell, Ev., 290: Pearson's lA\ 
of Agency in British India. 426—428 
Evan’s Principal and Agent, 187—193: Best 
Ev., p. 487 ; Norton. Ev„ 144 ; as to th 
acts, contracts and representations of th 
agent which are original evidence am 
receivable for, as well as against, hi 
principal, v. ante, Introduction. 


(7) Story on Agency, § 134: " res 

gesta' ” h^ re means “ the business ” regard¬ 
ing which the law' identifies the principal 
and agent, and must not be taken to import 
that the declarations must form a part of 
the res geshv in the evidentiary sense of 
that term : it has been said that the decThr 
ntions ol an agent are not receivable as to 
bygone transactions, sec Evans, supra, 189, 
citing Great Western Railway Company \. 
Willis, 18 C. & B. N., 748; I' air He v. 
tlastings. 10 Yes., 128; Kohl v. Jansen, 
4 Taunt., 565; see also Pearson, supra, 
427 , but this is misleading: for so long 
as the representations arc made concerning 
xhc principal s business, and in the ordinary 
course ot it, it vs immaterial if they relate 
t(i past or present events; Pliipson, F.v., 
5th Ed. 232; citing Prof. Thayer in the 
Irish Law T\mes. Feb. 19, 1881. 

(8) See Pearson, supra, and cases there 

cited. 

(9) Per Buchanan, C. in Franklin 
Hank v. Pennsylvania D fir M. ,y. .V. 
Co , 11 G. & J-. 28, 33 (Amcr.), Wig more, 
Ev., § idra 
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admission o£ the agent does not bind the principal, if it is not made at; tne 
very time of the contract, but upon another occasion ; or if it does not concern 
the subject-matter of the contract but some other matter, in no decree 
belonging to the res gestce.”( 1) It does not follow that a statement made- 
by an agent is an admission merely because, if made by the principal 
himself, it would have been one; for the admission of an agent cannot always 
be assimilated to the admission of the principal.(2) “ The party’s own admis¬ 

sion, whenever made, may be given in evidence against him ; but the admis¬ 
sion or declaration of his agent binds him only when it is made during the con¬ 
tinuance of the agency in regard to a transaction then dependin'*, el dum fervet 
opus. When the agent’s right to interfere in the particular matter has ceased, 
the principal can no longer be affected by his declarations any more than by 
his acts, but they will be rejected in such case as mere hearsay ”(3) There¬ 
fore admissions by an agent of his own authority and not accompanying the 
making of a contract or the doing of an act on behalf of his principal nor made 
at the time he is engaged in the transaction to which they refer, are not bindin" 
upon his principal, not being part of the res gestce, and are not admissible in 
evidence, but come within the rule excluding hearsay, being but an account 
or statement by an agent of what has passed or been done or omitted to be done 
—not a part of the transaction, but only statements or admissions resnectin<* 
it.(4) The words of the eighteenth section (ante) "whom the Court reaards 
under the circumstances of the case, as expressly or impliedly authorised hi him 
to make them” leave it open to the Courts to deal with each case that arises 
upon its own ments(5), having regard to the law of agoncy applicable and the 
particular facts of each case. But it is apprehended that the Courts will in 
the application of this section, be giuded by the principles laid down bv the 
English aiid American cases and text-writers. (6) The admissions are receiv¬ 
able in evidence without calling the agent himself to prove them.(7) As an 
agent can only act within the scope of his authority, declarations or admissions 
made by him as to a particular fact are not admissible, unless thev fall within 

the nature of his employment as such agent .(b) Account-books, though proved 
not to have been regularly kept in the course of business, but proved to have 
been kept on behalf of a firm of contractors by its servant or a^ent appointed 
for that purpose, are relevant as admissions against the firm. ^The fact how- 
ever, that the books had not been regularly kept might be a good reason for 


(!) Story on Agency, 5 135. 

(2) Steph. Dig., Art. 17: Taylor, Ev., 
§ 602. 

(3) Taylor, Ev., ib., and cases there 
cited : the authority to make admissions is 
at once put an end to by the determination 
of the agency, whether or no such deter 
mination has been properly brought about : 
Kalcc Churn v. Bengal Coal Co.. 21 W. R-. 
405. 

(4) Franklin Bank v. . Pennsylvania. 
supra; narratives of, explaining or admitt¬ 
ing, a past act arc not admissible, even 
though the agency continue unless the agent 
be empowered to apeak for his principal at 
the time, Wharton, Cr. Ev., p. 594«. For 
instance, an agent might be specially sent 
to make a statement on behalf of his 
principal as to what had occurred. 

(5; Field, Ev., 6th Ed.. 87, 88: “The 
point to be regarded in this clause is not 
only the establishment of an agency, as to 
which the Court must be satisfied, but 
that there was authority given sufficient 
to cover the particular statement relied 


on as admissions.” Norton, Ev., 144. 

. W v. post, remarks of Tindal, C. J„ 
Hmuard > 8 Bing., 451. 

199 , r yl0 f- Ev - * 602; Evans, supra. 

• a*. statements of the agent 

are admissible, the statements of the agent’s 
interpreter, acting as such in the agent’s 
presence, are admissible without calling 
te interpreter; and it must be assumed 
as against the principal that the interpreter 
interpreted faithfully: Reid v. Hoskins. 
26 L. J.. Q. B., 5; 5 E. & B.. 729; admis¬ 
sions which consist of hearsay evidence are 
not receivable against the principal, Kahl 
v. Jansen. 4 Taunt., 565. 

(8) Garth v. Howard , 8 Bing., 451; see 
I enkataramanna v. Chavela Atchiyatnma, 
6 M *ad. H. C. R., 127 (1871): as illustra 
tions of the admission and 1 rejection of 
statements upon this principle, see The 
Kirkstall Brewery Company v. The Furness 
Railway Company, L. R., 9 Q. B., 468; 
43 L. J., Q. B., 142; Garth v. Howard* 
supra. 
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the account, if offered in evidence against any person other than the 
contractor or his partners.(1) It is of course open to the contractor or any of 
his partners to show that the entries have been made after such a fashion that no 
reliance can be placed upon them, but if made by a clerk of the firm, they are 
releyant.(2) An agent's reports to his principal are not, in general, receiva e 
against the latter in favour of third persons, as admissions.(3) Thus e > ers 
of an agent to his principal, in which the former is rendering an account or le 
transaction he has performed for him, are not admissible against the PP*j cl l >a d ) 
When, however, the principal had rqpjied to the agent, the letters o e • a > er 

were held admissible as explanatory of the statements of the former . \ ) - 

the declarations of an agent are admissible on the ground of the ega n en l \ 
of the agent with the principal, the declarations and acts .of ar L a ?? n cauno ^ 
bind an infant, because the latter cannot appoint an agent. (6) v* ^ CC 

be given against companies, of admissions made by their direc o * 

relating to matters within the scope of their authority.(T) n , f n 

by the secretary of a company by order of the acting direc or *( : • 1 2 3 * 5 6 7 8 
number of shares held by M, was admitted on behalf of his execu y V 
mgs against them.(9) But the confidential reports oi 

of the shareholders(lO), admissions at a boai . es ? , 1 mL ^ US1 e 

number of membek(ll), have been held not to he receivable. 1 he manager 
of a banking company may make admissions against the* aim > ^ 

m making loans to customers.fi 2) As to admissions byse^ant of eompamas 
** oases noted below. (13) The admissions of a surveyor of 
pecting a house belonging to the corporation, are evu once t ^ 

m an action for an injury to the plaintiffs house by work done n thedefend; 

“w ww > , b r , ,h " °[ r •F&JV&Sb S.u3J 

purchase.(15) The admissions of a way-warden that a ui I 

and that the parish is liable to repair it "are evidence a gams a ^ y y • ) 

The admission, as to matters within the ordinary coujm ir ^ 

receipt of shop-goods) of a shopman are evidence agains ' * 1 er, air no 

his admissions as to a transaction outside the usua US11 - 11 a . mi8 “ 

sion by a person who has generally managed A s landed property, and received 


( v * Hanmanta, 1 B., 610, 617 

(1877). See s. 34. post, and notes thereto. 

(2) 76. 

(3) Steph. Dig., Art. 17; Langhorn v. 

Allnutt, 4 Taunt., 511; Rc Dcvala Co., 
, • 22 Ch. D., 593 ; Cooper v. Metro¬ 

politan Board of Works, 25 ‘ Ch. D.. 472; 
t L ahl ' • Jan s™, 4 Taunt., 565; Royner v. 
Rearson, tb„ 662; Betham v. Benson, 

45: Pair lie v. Hastings, 10 Ves., 
144; though see contra, Solway y 10 P. D., 
O '■ sc t Phtpson, Ev., 5th Ed., 233; 
0S j° e ’ ^* P - P v -' 20; Evans, supra, 190. 
(.4) Longhorn v. Allnutt, supra. 

(5) Coates v. Bainhridge, 5 Bing., 58. 

(6) Taylor, Ev.. § 605. and v. ante, 
Introduction. 

(7) Roscoc, N. P. Ev., 70; Lindley, 
Company Law. 183. 

(8) But. unless acting under the 
express order of the direct,.rs, the secre¬ 
tary of a company cannot make admissions 
against the company even as to the receipt 

?VV etter: - Br,t ^ v ' Great N - R y Co > 

J V; & R •• 345 : see also Burnside v. Darrell, 
3 Exch., 225; Roseoe, N. P. Ev., 70, 71. 


( 9 ) Mcux Executor's case, 2 D. M. & 
G., 522. 

(10) Re Dcvala Co., 22 Ch. D., 593, v. 
ante. 

(11) Ridl*3 v. Plymouth Baking Co., 2 

Exch.. 711 N 

(12) Simmons v. London Joint-Stock 
Bank (1892), A. C M 201 

(13) Kirks tall Brewery Co. v. Furness 
By. Co., L. R.. 9 Q. B., 468; Gt. IV. Ry. 
Co. v. IViMs, 18 C. B., N. S., 748; May hew 

Kelson. 6 C. & P., 58; Stiles v. Cardiff 
^ Navigation Co., 33 L. J.. Q. B.. 310; 
tgassis v. London Tram Co.. 27 L. T., 
492. 

(14) Payton v. St. Thomas’ Hospital, 3 
M. & Ry.. 625n. 

(15) Cooper v. Mdt. Board of Works, 25 
Ch. D., 5. 472. supra; v. ante. 

(16) Loughboro* Highway Board v. 
Cur con. 55 L. T.. 50. 

(17) Garth v. Howard, 8 Bing., 451; 
Schumaek v. Lock, 10 B. f Moo., 39; and 
see Clifford v. Burton, 1 Bing., 199, 
Meredith v. Footner, supra; Roscoe. N. P. 
Ev., 70, 72. 
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bis rents, is not evidence against A, as to his employer’s title, there belt 
other proof of his agency ad hoc.(A) As to admissions made by partners'and 
joint-contractors, v. post. 

The manager of a joint Hindu family, or karta, is the agent for the other 
members, and is supposed to have their authority to do all acts for their com¬ 
mon necessity or benefit. (2) He fully represents the family, and in the absence 
of fraud or collusion his acts are binding on the other members of the family.(3) 
But he can be sued by the other members for an account even if the parties 
suing were minors during the period for which the accounts are asked.(4) In 
respect of the admission of debts he may acknowledge, as he may create debts 
on behalf of the family, but he has no power to revive a claim barred by limit¬ 
ation unless expressly authorised to do so. (5) J 


The admissions of a wife merely as such cannot affect her husband They 
will only bind him where she had expressed or implied authority from'him to 
make them. Whether she had such authority or not, is a question of fact to 
be found by the Court, as in the oth< of agencv. The , l( this 

subject are mostly those of implied authority, turning upon the degreo in which 
the. husband permitted the wife to participate, either in the transaction of his 
affairs in general, or in the particular matter in question.(6) 

It has been already observed(7) that certain Tules of admissibility are 
applicable in criminal cases only, but this is because the issues arise in criminal 
cases only, but in general the rules of admissibility are the same for the trial of 
civil and criminal causes. Conformably to this general doctrine the admissions 
of an agent may be equally received in a criminal charge against the principal. 
But it is a totally different question in the consideration of criminal as distin¬ 
guished from civil justice how the person on trial may be affected by the fact 
when so established. It might involve him civilly and yet be not sufficient 
to convict him of a crime. Whether the fact thus admitted by the agent would 
suffice to charge the principal criminally without his personal knowledge or 


(1) Ley v. Peter, 3 H. & N., 101; 27 
L. J , Ex., 239; and generally as to admis¬ 
sions, see Roscoe, N. P. Ev., 62, ct seq 
as to admissions by ships’ officers, sec 
Phipson, Ev.. 5th Ed., 238. 

(2) Kota Ramasami v. Bangari Seshama, 

3 M., 145, 150 (1881 ); in which case it is 
also pointed out that the position of a 
Polygar differs from that of a manager of 
a Hindu family ; see also as to the karta 
and his relations to adult and minor mem¬ 
bers: Chuckun LaU v. Poran Chunder, 9 
W. R. f 483 (1268) ; Obhoy Chunder v. 
Pearce Mohun, 1 W. R., F. B., 75 (1870); 
Gppalnarain v. Mnddomutty, 14 B. L. R . 
21, 32 (1874). I Silence, evidence of 

ratification of acts of karta] ; Succaratn 
\forarji v. Kalidas Kalian ji, 18 631 

(1894), [widow manager]; Vcnkoji Shn- 
dhar v. Vishnu Babaji, ib., 544 (1893). 
[The manager must be allowed a reason 
able latitude in the exercise of bis 
powers j. 

(3) Jugan Nath v. Manna LaU, 16 A.. 
231. 233 (1894). 

(4) Obhoy Ch under v. Pearce Mohun , 
supra. 

(:>) Chinnaya Noyudu Gurunagham 
5 M., 169, F. B (1881) [overruling 

Kumara Sami v. Pala A fagappu, i M . 385 


, ^ nda PPa v. Subba, 13 M. f 189 
d Tatya v. Vijalal Nathu. 

/ J '' 5 w (1892) ; Gopalnarain v. Moddo- 

mutty, 14 B. L. R., 21, 49 (1874), followed 
in Dinkar v. Appaji, 20 B., 155 (1894). 
I He manager of a joint Hindu family or 
e eX f cutor a Hindu will, lias no 
power b\ acknowledgment to revive a debt 
barred by la>v of limitation except as 
against himself]; Shohanadri Appa v. 
Snramulu, 17 M., 2 21 (1893). 

See generally, Taylor, Ev., §§ 
/66—771; Roscoe, N. P. Ev.. 72; Powell, 
Ev. 299; see judgment of Alderson, B., 
in Meredith v. Footner, 11 M. & W., 202; 
«i>. to wire carrying on business, see Taylor, 
^ *.§ 605; and as to admissions in 
matrimonial causes which differ in some 
respects from ordi nary nisi pritts causes, 
in so far as in the former the interests 


• ’f public morality are concerned ; Plumcr v. 
Plumcr , 4 S. & T., 263, ib., 7 68, 769. 

(7) And sec Wigmore, Ev., § 4, 

where the learned author observes that 


this is the more worth emphasizing 
because the occasional appearance in works 
on the law of the title “ Criminal E vl " 
dence.” has tendered to foster the fallacy 
that there are some separate groups of 
* r ->ome large number of modifications. 
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^ ince would depend upon the particular rule of criminal law and not 
of evidence involved.(1) Thus it has been said that : — An admission by an 
agent is never evidence in criminal, as it is sometimes in civil cases, in the sense 

in which an admission by a party himself is evidence. An admission tae 

party himself is in all cases the best evidence which can be produced, an 
supersedes the necessity for all further proof; and in civil cases the ru e is 
carried still further, for the admission of an agent made in the course ot is 
employment, and in accordance with his duty, is as binding upon the pnncipa 
as an admission made by himself. But this has never been extended to 
criminal cases. Thus, in ‘order to make a client criminally, responsible lor 
a letter writ to: • by his solicitor, it is not sufficiei ?5 ? ... 

written in consequence of an interview, but it must be shown 1 1 a i was n en 

in pursuance of instructions of the client.(2) Where personal jcnw cd e and 
authority are shown the admissions will be receivable. Hence . ' ’ • 

of a messenger sent to a third party by the prisoner, if 

to the object of the mission, are admissible in evidence agains e : ie 

evidence Wws they were made by his authority.(3 If. the 

evidenco is not admitted it is because in those cases the or 
evidence of personal knowledge and authority of and 1 . j . ai 

act charged before criminal liability can be estabh,: ^ 8 * 

matter of substantive law which may admit- of r^al °i a l 1 ‘ . j. ^ Jns ’ 

as in the case of a newspaper proprietor who is pnnid facii , v j t )mnt 

■sible for any libel it contains, though inserted by Us 

thro k u U w e v. dg - (4) Whe ™ y a pa f y is char y. a , "'^Vbecmno" necessary to prove 
tta h ^ instrumentahty of an agent, then ‘ t h e agent is dead, the agent's 
the acts of the agent; and in some cases, as where tne ag i -i ®mt 

tha^ n mp ^ kment of L , ord Me vllle b 7 ten by Mr. Douglas who was 

roted to C h P g r n m rrt ar T alK be his attorney to transact 

he hl;l h 1 been appointed by Lord Jlch . 1.1 t<) receive all lM?cessarv 

h,8 .°f 1C0 . a8 treasurer of the *«*, ^ 

bums ot money, and to give receipts for the nm* «' . 

Bible, in evidence against Lord Melville, to establish t ie « 8 » _ a l >ei ‘ son 

appointed by him, as his paymaster, did receive fj^ * 1 ‘ L ( 1 Ll 1 cei am 

stun of money in the ordinary course of busing. ( ) 

A vakil in this country has not ordinarily any S£ ea !j eT P^ Ner j° bind his 
client than that which is possessed by an attorney m England.(7) An attorney 
employed in a matter of business is not an agent to m.i x admissions for his 
cheut, except after action commenced, and in matters relating to that action.(B) 
An admission made before action 'will, howevcL o course, ailect the client if 


Cl) Wigmorc, Ev., § 1078. 

v - Cozener, 14 Cox.. C. C., 486. 
U) Browning v. Stole, 33 Miss., 48 
(Ainer,). Wharton. Cr I« v 5 

(4) Wharton, Cr. Ev.. p.' S95.' Lord 

I enterden. however, considered this case as ' 
falling within the general rule, ib. It has 
I’ccn argued generally that to impute the 
' | l l scn . t ® ac } t0 the Principal criminal design 
i.U:t be brought home t he latter, sec 
C ooper V. Slade, 6 Tt. L. C.. 746. 

(3) 29 How. St. Tr., 746, v. ante. 

(b) Roscoc, Cr. Ev., 12th Ed., 46, 47. 

In which the following criticism on this 
case is mad*: “Had. however. Mr. Douglas 
iccn alive at the time, there can be no 
doubt that he must have been called, and 
that he might have been called to prove 


tl J( > receipt of the money would probaM> 
not have been Questioned. This case does 
not, therefore, as sometimes appears to 
have been thought, in any way, touch upon 
the rules that the admission of an agent 
dues W'B bind hi j principal in criminal 
cases, but merely shows that, where ihfe 
acts of the agent have to be proved, those 
ma y be proved in ihe usual way.” 

( 7 ) Prstn Sookh v. Pitthec Ram, 2 
Agra. Rep., 222 0867). See Pearson’s 
V aw of Agency in British India, pp. 16, 
153. and aft to nniVtam, pp. 17, U4, ib. 

Vs; IVogstaff v. fVatson, 4 B, & Ad., 
330 ; Uy v Peter, 3 H. & N., 101, 111, 
per Wat&on. B. Cordery. The Law 
relating to Solicitors, 2nd Ed. (ISbS.b 
pp. 81—453. 



Pleaders, 

Solicitors. 

Counsel 
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proof be given that he authorised the communication.(1) A pleader or 
citor has in civil cases implied authority to make admissions of fact against his 
client during the actual progress of litigation ; and the client is affected by 
admissions of fact made by them. But a plaintiff is not bound by an admission 
of a point of law, nor precluded from asserting the contrary in order to obtain 
the relief to which, upon a true construction of the law, he may appear to be 
entitled.(2) Nor is an opinion expressed by a vakil in the course of argument 
adversely to a claim which he undertook to advocate, binding on his client, when 
it is not in accordance with the law applicable to the case ; and it is clearly 
not binding on the other contending defendant. (3) These admissions of fact 
during litigation may be made cither incidentally in reference to matters 
connected with the action and without any view to obviate necessity of proof : 
admissions in such cases may be made in Court, or in chambers ; or by docu¬ 
ments or correspondence connected with the proceedings, and when made 
amount only to primd facie evidence^) : thus an undertaking (which is a step 
in the cause) to appear for A and B : “ joint owners of the "sloop X” by the 
solicitor who afterwards appears for them, is primd facie evidence of the joint 
ownership of A and B( 5) ; so in an action on a bill, a notice, served by the 
defendant’s solicitor, to produce “ all documents relating to the bill which 
was accepted by the said defendant,” is primd facie evidence of the accept¬ 
ance. (6) This class of admissions which are made, not indeed with the express 
intent of dispensing with proof of certain facts, but as it were incidentally, 
is generally the result of carelessness, and though not regarded as conclusive 
admissions, is still considered, not unfiequently, as raising an inference respecting 
the existence of facts, which the adversary would otherwise have been called 
upon to prove.(7) Admissions, however, made by solicitor, during litigation 
but in mere conversation, are not evidence against his client, since the solicitor’s 
agency only exists for the management of the action.(8) Admissions made for 
the purpose (v. post) of a former trial if not expressly limited may be used on a 
new trial of the same cause, though the solicitor has, between the two trials, 
died, and the new solicitor has sent notice that he will make no admissions.(9) 
And a statement made in a case by a pleader on behalf of his client is admissible 
in evidence against that client in another case in which he is a party.(10) Admis¬ 
sions by a clerk or agent having the management of the cause stand on the 
same footing as admissions by the solidtor.(ll) these admissions are receivable 


(1) See foot note 8, p. 237. 

(2) Jotendra Mohun v. Gancndra Mohun, 
18 W. R., 359, 367 (1872): Musst. 
Ackjoo v. Lallah Ramchandra, 23 W. R« 
400, 401 (1875). Sec as to admissions by 
legal practitioners, cases cited under s. 
58, post; Field, Ev. f 30, 31 ; Phipson, Ev., 
5th Ed., 10, 234. 235; Taylor, Ev., §§ 
772—774; Steph. Dig., Art. 17—" Barristers 
and solicitors are the agents of their clients 
for the purpose of making admissions, 
whilst engaged in the actual management 
of the cause, either in Court or in corres¬ 
pondence relating thereto: but statements 
made by a barrister or solicitor on other 
occasions are not admissions men-y 
because they would he admissions if made 
by the client himself." 

(3) Kri.hnasami v. Rajagopala, 18 M., 
73, 83 (1895). 

(4) Cordery, 82; Phipson. Ev , 5tli Ed., 
234, 235 ; Tay lor, Kv. f 8 773. In criminal 
case;: a solicitor lias no implied authority. 


as in civil cases, to affect his client by 
admissions of fact incidentally made. B- 
v. Downer, 14 Cox, 486 ; v. ante, see s* 
58,. post. 

<5) Marshall v. Cliff, 4 Camp., 133. 

(6) Holt v. Squire, Ry. & M., 282; 

Taylor, Ev., § 773. 

(7) Taylor, Ev., § 773. 

(8) Fetch v. Lyon, 9 Q. B„ 147; Taylor, 
Ev., § 774; Cordery, 82, 83, and cases 
there cited. 

(9) Doe v. Bird. 7 C. & P.. 6; but 
sec also Elton v. Larkins. 5 C. & P-, 385 ’ 
386. 

< 101 Omabnttee v. Parushnath > 15 W. 

135 (1871) ; but see Blackstonc v. Wdson, 
26 L. J., Ex., 229; and remarks in 
son’s Law of Agency in British * n V;' 
p. 428; and :>ee Doc v. Ross, 7 M- ec 

102 . 122 . & p 

(11) Standage v. Creigton. 5 C- g 
406; Tailor v. Williams, 2 B. & - 
856 ; Taylor, Ev., t 774. 
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/of the solicitor, not only against the client(l), but against the solicitor 
<rour of the client. (2) Admissions by counsel stand upon similar though 
a narrower footing. A solicitor, admitted to prosecute or defend, represents 
his client throughout the cause; but a counsel represents his client only when 
speaking for him in Court.(3) Therefore admissions made by counsel out of 
Court in conversation with the solicitor for the opposite side, are not evidence 
against his client. Where, therefore, pending a rule nisi the attorney served 
with the rule inferred, from a conversation, out of Court, with the counsel who 
had moved the rule, that the latter would forbear to move to make it absolute 
for a certain time, and the rule was made absolute by that counsel within the 
time mentioned, the Court refused to re-open the rule.(4) But statements 
made by counsel during the conduct of the case are primd facie evidence against 
the client.(5) Besides admissions of fact made incidentally during litigation 
they may also be expressly made for the purpose of dispensing wi i pyoo a 
the trial, in which case, in civil suits they are generally conclusive whether 
made by solicitor or counsel. (6) 

A guardian has, under the Hindu law, a qualified power of dealing with 
the property of an infant under his charge. He*can, in cas0 0 necessity, sell, 
charge, or let it for a long term. But the infant is not absolutely bound by the 
act of the guardian, he could, on attaining majority, recover 
had been disposed of without legal necessity; and in the <a.o < uncertifi- 
eated guardian, the burden of proving legal necessity wmi , guiera^v speak- 
mg, be on the person asserting it. (7) ' But he will be bound by the act of his 
guardian, in the management of his estate, when bond ft c a i ^ " \ ere* , 

and when it is such as the infant might reasonably and prut 3 y e <>no . ' u 
himself, if he had been of full ago.(8) Anywhere a contract has been validly 
entered into on his behalf and there is mutuality m such contract, it may be 
specifically enforced.(9) Eyen an alienation made without necessity by an 
unauthorized de facto guardian will not necessarily be set aside.(10) Where 
a minor will be bound by the firtof his guardian,,there he may be affected by 
1ns declarations made at the saute time" and forming part of the ,es jedcc, in 
respect of the particular act which, constitutes a pn^xercise ?f the functions 
<>f guardianship.'. But .although a guardian may have authority to manage 
the estate, or possibly even to makO a partition, it does not.follow that lie would 
have power to make admissions of preidoas transaction*^ so as to affect the 


<SL 


W ^ a ybr V. Willans, supra. 

(2) Ashford v. Price, 3 Stark., 185; 
Cordery, 83. 

(3) . Richardson v . P e to, 1 M. & G., 896; 
Per I in dal, C. J., Taylor, Ev., § 783; and 
m one sense counsel is not the representa- 

l \^ °. le for he has the power to 

act votHout asking his client what he shall 
. ’ ' Registrar of Grtemvich County 

court, 15 Q. B, D„ 34. 58. Nor is he 
the agent (m the ordinary sense) o£ the 
icnl, !iis position is a peculiar one; 

\fJh deC V ,f Iorn ’ 3 Bin E- 119. 121; 

.Wa,W y.. Munster, L. R„ 20 Q. B. D„ 

& \ Mr)""’" V 'J',°, rd S H. 

and i. ; A eC - W,Us > E ' -. 2nd Ed., 169, 
•md also s. 58, p<*sK 

(4) Richardson v. P c to, supra, and v. 

the Police of enuring warrants 
°* r 5 c^\°rl le ^ 0n *he record 

(5) Pan Wart v. Wollcy, Ry. & 

4; Haller v. Worman, * ^ ~ 


Guardian 
and Ward. 


. M.. 

2 F. & F., 165; 


airirtned 3 L. 1. N. S. S., 741; Cordery, 
83, see also notes to s. 58, post; and 
Tnyldr, Ev., §. 783. 

(6) Sfc s- 58, post; and as to power 
of counsels and pleaders to compromise, 
v jb.; and admissions in criminal trials, 
ib. s ft 

(J) Jug til Kishori v. Annnda Lai, 22 
C, 545, 550 (1895); see Mavne’s Hindu 
Law. 5th Ed., §§ 191—197: 

(8) Mayne’s Hindu Law, § 196, and 
case* there cited. As to ilie onus in a suit 
hv a minor to set aside a compromise made 
by a guardian, see Lekraj Roy v. Mahtab- 
chund, 10 B. L. R., 35 (1871). 

. ( 9 ) Mir Sarzuarjan v. Fahharuddin 
Mahomed Chowdhury (1906), 34 163 

(Full Bench). 

(10) Thayyamtnaf v. K up pan a Koundatt 
38 M. 11**5 (1915). (Art. 44 of i.imita-’ 
tion Act docs not apply to alienation by 
unauthorized gmirdinn.) 
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estate of liis ward.(l) It lias been held by the Madras(2) and Bombay(3) High 
Courts, disapproving of a decision to the contrary effect of the Calcutta High 
Court(4), that a guardian has authority to acknowledge a debt on the part 
of the minor, provided that the debt is not barred by limitation at the date 
of the acknowledgment (5), and it be shown in each case that the guardian’s 
act was for the protection or benefit of the ward’s property.(6) It has been 
held by the Allahabad High Court that when a guardian acting within the scope 
of his authority and for the benefit of a minor, makes an acknowledgment of 
a debt, such an acknowledgment is by an agent duly authorized and gives a 
fresh start to the computation of Limitation. (7) And in the Calcutta High 
Court it was held that where in a suit by reversioners to set aside an alienation 
by their maternal grandmother as made without legal necessity, an affidavit 
filed by tbeir parents in another suit was tendered as an admission of such 
necessity, it was held on appeal that nothing in this act could make the affidavit 
relevant, for the reversioners had not derived their interest in the estate from 
their parents and the latter as their natural guardians were in no way authorized 
by them to make the admission.(8) As to guardians for the suit, and next 
friends, v. post. 



A partner charges the partnership by virtue of an agency to act for it How 
far his admissions are receivable depends therefore on the'doctrines of agenev 
as applied to partnership.(9) Partners and joint-contractors are each other’s 
agents for the purpose of making admissions against each other in relation to 
partnership transactions, or jomt-contracts.(lO) Admissions bv partners and 
joint-contractors are receivable both on the ground of agency and of joint 
interest. (11) After primd facte evidence of partnership, the declaration of one 
partner is evidence against his co-partners as to partnership business(12), though 


(1) Surtij Mookhi v. Bhagnati Konwar, 
10 C. L. R. (P- C.), 377 (1881). But n 
Brojcndra Coomar v. The Chairman of the 
Dacca Municipality, 20 W. R-. 223, 2- 
(1873), it was said that the guardian ot 
an infant has no power to bind him by 
admissions. As to an admission by the 
Court of Wards, see Ram Autar v. Raja 
Muhammad, 24 I. A., 107 (1897); as to 
admission made merely for probative 
purposes, sec s. 58, post. 

(2) Sobhanadri Appa v. Sriramula, 17 
M., 221 (1893), followed in Kailasa Padt- 
achi v. Ponnukannu Achi, 18 M., 456 


(1894). 

(3) Annapagaudu v. Sangadigyapa, 26 
B. t 221 (1901), overruling Maharana 

Ranmalsingji v. Vadilal Vakhatchand, 20 
B., 61 (1894). 


(4) IVajtbun v. Kadir Buksh, 13 C., 

292, 295 (1886), followed in Chhato Ram 
v. Bilto Ali, 26 C., 15 (1898) ; TUak 

Singh v. Chok Singh, 1 All. L. J-> 302 


(1904). 

(5) Sbc cases in notes 2—4, ante. 

(6) See Annapagauda v. Sangadigyapa , 
supra. 

(7) Ram Chandra Pas v. Gaya Prasad, 
I*• B. (1908), 30 A., 238, dissenting from 
7 link Singh v. Chhuttu Singh, 2o A., 598 
attd Mathew v. Brisc (1851). 14 Bear., 
431 ; Marhwirh v. Ffardingham (1880), 
15 C.h. D., 349; Chinncry v. Evans *1864), 
11 H. L. C., 115. 

(8) Manokarini I)vbi0 v. Hanpadt i 


Mittcr, 18 C. W. N., 718 (1914). 

(9) Wigmore, Ev., § 1078. 

U0) Steph. Dig., Art. 17; Lucas v. De 

U'i C -r‘ r ’ , o M ' & S -- 249; Whitcomb v. 
M/iKmg. 1 S. L. C., 644; 2 Doug., 652; 

,. a !' ,'l SOr , e v - Gopi Mohan, 2 C. W. N., 
0897) ; a „d w i« t note. 

(11) Taylor, Ev., §§ 593, 743 ; Story ou 
Mao ?? -8 t' P ’„** 101—125 ; Re Whittles 
iv a\ L \- R " 1 Ch " 55g . ™tc; Steph- 
Uig Art.17; Kmvsullia Sundari v. Mukta 
Snndan, li c., 558, 591 (1885), Chalho 
-Vag/i v. Jharo Singh, 39 C„ 995 (1912). 

(12) Roscoe, N. P. Ev., 71; Nichols v. 

Doivdinc, 1 Stark, 81 ; Taylor, Ev.. § 743 ; 
/.kcoa v. IJc la cour, supra; “ What 

admissions bind in the case of partners? 

hose only which relate to matters con¬ 
nected with the partnership. For instance, 
an admission by one partner, that the two 
n.id committed a trespass would not bind 
the other. In this case the declaration 
related to nothing in which there was that 
community of interest which makes the 
declaration of one defendant evidence 
against the other.” Fox v. iVatcrs, 12 A. 
& E., 43, per Williams, T. Sec Taylor, 
Ev., § 751; and see generally as to Part¬ 
nership, ib., §§ 598—601, 743—754, 78 /: 
Roscoe, N. P. Ev., 71; Steph. Dig., Art. 
17; Lindley. Partnership, 128, 162 — 166 , 
Supp., 40: Pearson's Law of Airency. ' 
429; Act IX of 1872 (Indian Contract 
Act), ss. 239—266. 
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aier is no party to the suit.(l) Each member of a firm, being the agent 
-or:xae others for all purposes within the scope of the partnership business, 
admissions by one (provided the Court regards him as authorized to make the 
admission) are binding on all, unless, under the special circumstances of the case, 
an intention can be inferred that a particular act should not bo binding without 
the direct concurrence of each individual partner.(2) 41 Though admissions by 
partners bind the firm when tendered by strangers, they do not necessarily have 
this effect when tendered inter se. Thus it lias been held that, as between them¬ 
selves, entries in the partnership books(3) made without tho knowledge of a 
partner will, as against him, be inadmissible^), and a similar ride holds as to 
directors and other members of a company inter se.”(o) Admissions which are 
made by one partner, in fraud of the firm,’ are receivable against the latter(6), 
unless made eollusively with the other side.(7) The Madras H'gh Court has 
held in several cases (in conflict with the Bombay and Allahabad High Courts) 
that it is not enough to show that an acknowledgment on payment by a partner 
was an act necessary for, or usual in the course of, the partnership business; 
but that to bind other partners it must bo proved to hate been authorized by 
them.(8) But in a later case in that High Court it was held that where a 
promissory note which contained no indication that it was executed on behalf 
of the firm was executed by only two of three partners for money borrowed 
for the purposes of the partnership business, the promisee could recover also 
against the partner who did not execute it.(9) 

“ When several persons are jointly interested in the subject-matter of the 
swt, the general rule is, that the admissions of any one of these persons are 
receivable against himself and his fellows, whether they be all jointly suing or 
sued or whether an action be brought in favour of, or against, one or more of 
them separately; provided the admission relate to tho subject-matter in -dis¬ 
pute, and be made by the declarant in his character of a person jomtly interested 
with the party against whom the evidence is tendered (10) Thus, as has been 
already seen, tho representation or misrepresentation of any fact made^ by one 
partner with respect to some partnership transaction wdl bind the firm(ll), 
and so also in the case of a joint-contract where f, and l) make a, joint 
and several promissorv-note either can make admissions about it as against 
the rest.(12) In order to render the admission of one person receivable in evi¬ 
dence against another, it must relate to some matter in which either both were 
join tit/ interested or one was derivatively interested(13) through the other, and 


<SL 


01 Wood V. Brad dick, 1 Taunt., 104; 
Rosco e N £>. Ev., 71; Taylor, Et . § 743. 
v L ^ C l . v ‘ Wcdlake . n A. & E., 9S9; 

^ 598; as to acknowledgments 
r . e ‘! J partner giving new period of 
limitation, v. posi. 

t0 the P rin «‘Ple on which partner¬ 
ship books are evidence, see Hiil v Man- 

B TAd 87S a ' /0r<1 Wa>erworl «- Co., S 

(4) Hutcheson v. Smith, 5 Ir. Ea 117; 

*£ 210,1 

(5> Phipson, Ev., sth Ed., 231. 

(6 } Rapp v. Latham, 2 B. & Aid., 795; 
M °o'‘ A- Ktught (1891). l ch. 547 

cited ayl ° r ’ EV ” § 749 > and «*» <liere 

M (8) . ,f’- Firm v. Sectharama, 37 

., 46 (1914), Wallis, J„ expressing 

reluctance to be bound by other ruling* as 
tor instance, Valasubramania Ptllai v. 
Ramanathan Chottiar , 3 2 M., 421 (1909 >; 

W, LE 


Shaikh Mohidcen Sahib v. Official 
Assignee , 35 M., 143 (1912). 

(9) Shanmuganatha Chettiar v. Sri- 
nivasa Ayyar 40 M., 727 (1917) ; follow¬ 
ing Karmali Abdulla v. Karimji Jivaii . 
p. c., 39 B., 261 (1915) ; distinguishing 
Muthu Sastrigal v. Vxsvanatha Pandhara, 
26 M. L. J., 19 (1914). 

(10) Taylor, Ev., § 743; cited and 

adopted in Kou’SulliaJi Sit ml art v. Mukta 
Sundari, 11 C., 588, 590 (1888); s. 18. 
cl. (1). ante: Whitcomb v. Wluting, 2 
Doug., 652; Wood v. Braddtc*, 1 Taunt., 
104; as to acknowledgments of joint-debts 
for the purpose of the law of limitation v. 
post, and Taylor, Ev., §§ 600, 601; 

724—747. 

(11) Taylor, Ev., § 743, and v. ante . 

(12) Whitcomb v. Whinny, 2 Doug 
652: 1 vS. L. C., 644; Steph. D i$. t Art. 17* 
illust. (/). 

(13) See s. 18, cl. (2) and post. 
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re community of interest will not be sufficient. Thus, where two persons were 
in partnership, and an action was brought against them as part-owners of a 
vessel, an admission made by the one, as to a matter which was not a subject 
of co-partnership, but only of co-part-ownership, was held inadmissible against 
the other.”(l) Nor will the admissions of one tenant-in-common be receiv¬ 
able against his co-tenant, though both are parties on the same side of the 
suit.(2) And an admission by a co-tenant as to who is the landlord of a hold¬ 
ing is not binding on the other co-tenants. (3) Nor is an admission bv one ryot 
as°to the Tate at which he holds (though against his own interest), evidence to 
prove the rate at which another ryot holds.(4) And, where a joint-contract 
is severed by the death of one of the contractors, nothing that is subsequently 
done or said by the survivor, can bind the personal representative of the deceas¬ 
ed^), nor can the acts or admissions of the executor bind the survivor (6) 
The rule that where there are several co-contractors, or persons en^a^ed in one 
common business or dealing, a statement made by one of them, wfth° reference 
to any transaction which forms part of their joint business, is admissible as 
against the others(7), was applied in the case of Kowsulliah Sundari T)n*i v 
Mukla Sundari Dasi.(8 ) The facts of this case were that, in a sffit between a 
zemindar and his ijaradars for rent, a person who was one of several iotedars 
in the mehal, was called as a witness for the zemindar, and admitted the fact 
that an arrangement existed whereby he and his co-jotedars had agreed to nav 
rent to the zemindar direct : this suit was decided in favour of the zemindar. 
The ijaradars then brought a suit against the jotedars, amongst whom was the 
witness abovementioned, to recover the sum which the jotedars ou'ht to have 

~ +!•»** -7ominr1n.r direct. and winch, the iiarndnvo o A u _ i ° 


on behalf of the plaintiffs against au tne attendants. It was contended that 
the statement of the jotedar might have been received as an admission against 
himself only, but not as against the other defendants, but it was held on the 
principle above stated, that the evidence vas admissible. As to admissions 
founded on derivative interest (v. post). In an action for negligence or trespass, 
or in any other action for tort, the admission of one defendant will not be evidence 
against the others : the same rule prevails in criminal proceedings, as the law 
cannot recognise any partnership or joint interest in crime.(9) 

The joint interest must be proved independently. An* apparent joint 
interest is obviously insufficient to make the admissions of one party receivable 
against his companions, where the reality of that interest is the point in controversy^ 
A foundation must first be laid by showing primd facie that a joint interest 


(1) Taylor, Ev., § 750; and other cases 
there and in 8§ 751—753, cited, Steph. 
Dig., Art. 17 ; Jaggers v. Binnings, 1 
Stark. R., 64; Brodie v. Howard, 17 C. B.. 
109; as to statements by co-executors and 
admissions by one of several trustees v. 
ante, first para, of commentary. 

(2) Dan v. Brown, 4 Qawen, 483, 
492. 

(3) Kali Kissen v. Gopi Mohan, 2 C. 
W. N., 166 (1897). 

(4) N urrohurry Mohanto v. Karaincc 
Uassce, W. R., F. B., 23 (1862). 

(*V Atkins v. Trod gold, 2 B. & C., 23; 
Fordhayn v. Wallis, 10 Hare, 217; Slay - 
maher v. Gunduekers Ex., 10 Serg. & P., 
7a, 

<6) Slater v. Lawson, 1 B. & Ad., 396; 
Hathaway v. Haskell, l> Pick., 24. 


<7) Per Garth, C. J„ in Kowsulliah 
Mukta Sundari. 11 C., 588, 

590 (1888): citing Taylor, Ev.,'§ 743; 
Kemble v. Barren, 3 C. & P., 623; Lucas 
v * Jg la Cour., 1 M. & S., 249. 

(8) Loc. cit., supra. 

(9) Taylor, Ev., § 751; admissions by 
j 'int defendants in actions for tort are not 
generally evidence, except against them¬ 
selves. unless there be proof of common 
object or motive: Norton, Ev., 143; see 
s. 10, ante; and ib, as to conspirators in 
crime; Taylor, Ev., §§ 597, 590; Daniel 
v. Potter, 1 M. & M., 503 ; Roscoe, N. P* 
Ev., 68: and observations in R. v. Hard - 
wi-rke, 11 East., 578; nor in actions cx 
contractu, unless they relate to a matter 
in which there is an identity of interest. 
Fox v. Waters, 12 A. & E., 43. 





miSfyy 



ADMISSIONS BY PARTIES INTERESTED. 


243 


__Where, therefore, it is sought to charge several as partners, an admis¬ 
sion of the fact of partnership by one is not receivable in evidence against 
any of the others, to prove the partnership; but it is only after the partner¬ 
ship is shown to exist by independent proof satisfactory to the judge, that e 
admissions of one of the parties are received in order to affect the others ) 
In the case of admissions of persons who are not parties to the record, but \\ o 
are interested in the subject-matter of the suit, the law looks chieliy o o 
real parties in interest, and gives to their admissions the same weight as 
they were parties to the record.(2) Thus, the admissions of the cestui que trust 
of a bond, so far as his interest and that of the trustee are identica ( )• 
the persons interested in a policy effected in another’s name foi eir _ °. ne v ' > 
those of the ship-owners in an action by the master for freight (o) , anc, in s or , 
those of any persons who are represented in the cause b> o ier pai ie^, are 
receivable in evidence against their respective representatives. (0) ad ™ s " 

sions must have been made while the real party was actim } 111 c ( * P 0 ' J > 

and further they are only receivable so far as his own m ere^ - inere.^^ 
of those who claim through him are concerned.^) , c ^ ai 

may be affected by the admissions of a real party, w lo, < g ® 

the record, has a substantial interest(8) in the resu ( )> _ 

admissions of a representative, if made while sustaining • . J ) a . Q d 

touching his principal’s interest(ll), are in general recen* ^ 

f Pal; and this is so, although the representative is a mere nom^ 1 P a or 
bare trustee, whose name is used onlv for purposes of But the 

declarations of a guardian for the suit, or next “J 

receivable against the latter, because these P^^^are considered as others 

** ~ (13) 3 4 5 * 

“ TLe admissions of a principal can seldom be received as e . k cnce in an 
action against the surety upon his collateral undertaking- 1“ ,ies ® ca - es the 
main iuefuiry is whether 7 8 9 10 the declarations of the prmcpal were made during 
the transaction of the business for which the surety was bound, so as to become 
part of tho res gestae. If so, they are admissible ; ise they are not. The 

surety is considered as bound only for the actual con uc i \c psi y , an not 
for whatever he might say he had done: and therefore, he is entitled to proof 
of the principal’s conduct^ by original evidence, when 1 ' can oe had ; excluding 


<SL 


Principal 
and surety. 


(1) iavlor, Ev., § 753. and cases there 
cited ; and as to admissions as to the nature 
or extent of the partnership business, sec 
Bindley, Partnership, 166; or as to the 
extent of partner’s authority to hind the 
firm. Ex-parte Agace. 2 Cox. Kq., 312. 

(2) Taylor, Ev., § 756 ; Roscoe, N. P. 
Ev.. 67: Phillips & Am., Ev.. 364. 

(3) Hanson v. Parker , 1 Wills, 257; 
as to statements by a cestui que trust, see 
Roscoe. N. P. Ev., 67, 68. 

(4) Bell v. A ns ley, 16 East., 143. 

(5) Smith v. Lyon, 3 Camp., 465 

(6*1 Taylor, Ev., § 756. 

(7) lb., § 757. 

(8) The " interest ” is so qualified in 
Staph. Dig., Art. 16 ; the words of s, 18, 
are however, " any proprietary' pecuniarv 
interest.” 

(9) v. ante; Taylor, Ev., $§ 756. 757 ; 
Roscoe. N. P. Ev., 67; Stepb. Dig., Art 
16; Wills, Ev. t 2nd Ed.. 172. 

(10) Lcgge v. Edmonds, 25 L. J. f Ch., 


125; Fenwick v. Thornton, 1 M. & M., 
51 ; Metiers v. Brozun, 32 L. J., Ex., 340.’ 

(11) Fox v. IVatcrs, 12 A. & E., 43; 
Stanton v. Pcrcival, 5 H. L. C., 257. 

(12) Moriarty v. L. C. & D. Co., I*. R , 
5 Q. B., 314; “ what the plaintiff on the 
record has said is always evidence against 
him, its weight being more or less; even 
if the plaintiff is merely a nominal plaintiff, 
a. bare trustee for another, though 
slight in such a case, still it would be 
admissible; ib. t per Blackburn, J.: Staph. 
Dig., Art. 16; Roscoe, N. P. Ev., 67; 
Bauer man v. Radenius, 7 T. R., 663; 
Phillips, Ev., 362; though sec Taylor, Ev. t 
741. 

(13) Taylor, Ev., § >42, and cases there 
cited; Phillips. Ev., 363 ; Roscoe, Ev.. 69; 
as to the admissions of committees of 
lunatics, see S:union v. Pcrcival, 5 H. L. 
C., 257, v. ante; as to admissions bv 
guardians and as to solemn admissions for 
the purp r v of trials, . cc y. 58, post. 
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all his declarations made subsequent to the act to which they relate, and out- 
of the course of his official duty.”(l) 

The Limitation Act deals with the subject of the effect of acknowledgment 
in writing to bar limitation. But one of several joint-contractors, partners,, 
executors, or mortgagees(2) is not chargeable by reason only of a written ac¬ 
knowledgment signed by, or by the agent of, any other or others of them. (3) 

Tn England it appears now to be settled law that a payment on account of 
debt or a written acknowledgment made by a partner in the usual course of 
business is sufficient to take a partnership debt out of the Statute of Limita¬ 
tions as against the other members of the firm, the partner being presumed to 
have authority to act for the firm in making the payment or givin« the acknow¬ 
ledgment.^) After a dissolution, however, the authority of the°late partners- 
to bind one another in tins respect is determined(5), unless the facts are such 
as lead to the inference that the payment is made or acknowledgment ffiveii 
as agent-for the other partners.(6) And an acknowledgment in writing signed 
by the executor of a deceased obligor who was at the date of his death jointly 
and severally liable with other obligors on a bond is an acknowledgment only 
of the several liability of the deceased obhgor.(7) An agreement by a debtor 
not to raise the plea of limitation is void under section 23 of the Indian Contract 
Act as an attempt to defeat the prolusions of the Limitation Act. (8) 

The subject of the second clause of s. jg is usually included under the head 
of “ privity,” (9) the rule-being that the admissions of one person are evidence 
against another in respect of privity between tkem.(lO) Statements made by 
persons in possession of property and qualifying or affecting 'their title thereto 
are receivable against a party claiming through them bv title subsequent to 
the admission.(ll) Ihus where A sued B to recover a watch, which 5 claimed 


(1) Taylor, Ev., § 785; and v. tb„ § 786, 
so if a man become surety in a bond con¬ 
ditioned for the faithful conduct ot a 
clerk or collector, confessions of embezzle¬ 
ment, made by the principal after his dis¬ 
missal, cannot be given in evidence if the 
surety be sued on the bond; Smith v. 
Whittingluxm, 6 C. & P., 78; rough entries 
made by the principal in the course of his 
duty, or whereby he ha 9 charged himself 
with the receipt of money, will, at least 
after his death, be received as proof against 
the surety; not altogether as declarations 
made by him against his interest, but 
because the entries were made by him in 
those accounts which it was his duty as 
clerk to keep, and which the defendant 
had contracted that lie should faithfully 
keep JVhitnash v. George, 8 B. & C., 556; 
Goss v. IVatlington, 3 B. & B., 132. 

(2) Act IX of 1908, s. 19. The liability 
must appear upon the face of the 
acknowledgment and such liability cannot 
be re/id into it by proof aliunde. Ittapan 
v. Nanu, 12 Mad. L. J., 101 : s. c.. 26 M., 
34; and as to the essentials of & valid 
acknowledgment, see Sriniwas Krishna 
Shiralkar v. Narhar Khandoo Khanvilkar 
( 1908), 32 B., 296. 

(3) lb., 3 . 21; see The Indiau Limita¬ 
tion Act with 'notes bv H. T. Rivaz, 6th 
Edn., 98—101. and Field, Ev., 12S—127; 
Steph. Dig., Art. 17 , us to principal and 
surely, see Cochril! v. Sparkcs. I H. & C.. 


69 ®j R « Powers, 30 Ch. D„ 201. 

W Goodwin v. Parton (1880), 42 L. T. r 
568 j', re Tucker (1894), 3 Ch., 429; and 

see Taylor Ev. § 600, and § 598; and 
Partnership, 6th Ed., p. 271. 
Eq.730 V ' Woodman 0875), 20 

(6) In re Tucker , supra. 

(/) Read v. Price (1909), 1 K. B., 577; 
Roddam v. Morlcy, 1 De G. & J l ■ In re 
Lacy (1907), 1 Cb., 330. 

(8) Ramamurthy v. Gopayya, 40 M., 701 
J ,stL ' Suharama v. Krishnaswaiiti, 
38 M.. 3/4 (1915). 

(9 > See Steph. Dig., Art. 16; Taylor, 
tv - * . /l -7, and generally as to admissions 
“L 8round Of privity, ,b„ §§ 90, 758, 
Wills ' Ev., 2nd Ed., 174. 

„ O0) laylor, Ev., § 787; the term- 

privity denotes mutual or successive 
relationship to jlhe same rights of property; 
aiiu pi \ u.-s are distributed in several class¬ 
es according to the manner of this relation¬ 
ship, viz. (1) privies in blood, as heir and 
ancestor, and co-parceners; (2) privies in 
in::, as executor to testator or adminis¬ 
trator to intestate, and the like; (3^ privies, 
tn estate or interest , donor and donee, lessor 
and lessee, joint-tenants and the like, ib.y 
§ 767. See Bigelow's Estoppel, p. 597. 

(11) lb.; s. 18, cl. (2), ante; Phipson 
Ev., 5th Ed., 224, 225; Clark v. Brindabun 
Chunder. YV. R., F. B„ 20 (1862); as to 
admissions by parties through whom 
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-~ain as administrator of C , deceased, a declaration by C that he had ^ven 

■the watch to A was held to be evidence against B.( 1) In proceedings for probate 
of a will, a witness, who attended on the testatrix during her last illness, was. 
asked to depose to a statement made to the witness by the testatrix as to a <.im¬ 
position of her ornaments by will. The question was disallowed, but the our 
of Appeal held that the question was improperly disallowed since a sta eruent 
by the testatrix suggesting any inference as to the execution of awilll wou 
be an admission relevant against her representatives and would thoretore oe 
admissible as evidence. (2) Where execution of a mortgage deed has been 
proved as required by law, an acknowledgment contained themm o receip o 
consideration is evidence, not only as against the mortgagor bu a so as a gams 
a purchaser from the mortgagor, or an auction-purchaser a a sa e e in 
•execution of a decree on the mortgage, although the value of t e an "now ec gmcnt 
as evidence mav vary, and possiblv it may be more weigh } as a_..uns a pur¬ 
chaser by private contract than against an auction-purchaser . u* 1 c > 
evidence as against both.(3) “ The ground upon which admi^ions bmd those 
in privity with the party making them, is that they are 11 ere - > 

and of course, the rule extends no further than this ulentity.^) If a person 
who adopts another makes an admission after the adop ion. 
not bind the person adopted. If the making of the admuw 
adoption it has been said to be a nice question upon whic 1 ■- “' , . , ; ’ 

as to the effect of admissions made by a person who « u bsequently adopte m 
binding the person adopted, namely, whether the persoi < < 1 . ' 1 

to derive title from the adopter in such a way as to make the aduussi^ev^enoe 
against him.(5) The case of co-parceners and joint ' ' . . , . . , 

those of joint-promisors, * 3 4 5 6 partners, and others having a pint interest, whrch 
have been already considered In other cases, where the party by his admissions 
has qualified his own right, and another claims to succeed him, asi heir, executor 
or the like the latter succeeds only to the right as thus qualified at the time 
when his title commenced; and the receivable in evidence 

against the representative, in the same manner as they would have been against 


others claim, also Forbes v. Mir Maho 
cd ’ S B - R -, 529, 540 (1870) ; s. c. 
\ A , W - R -> P. C., 28; 13 M. I. A.. 438; 
‘/ o/am Shahoo v. Chuttoo Menu or, 21 W 
•• -4 (18/4); Khcnum Kurce v. Gout 
Chundcr, 5 W. R., 268 (1866); Nunc 

s'an da h v. Gyadhur, 10 W. R., 89 U868) ; 
^vttdhBcharcc Singh v. Ram Raj, 18 W 
•» 10d (1872) ; Situl Per shad v. Mono- 
hur Das 23 VV. R., 325 (1875) : Krishna- 
lS^TVT V * Iia i a Sopaia Ayyangar , 

8 M., /3 0 894) ; Anundmoyce Chcwd brain 
' o/itrch thunder, Marshall, 455 (1862); 

Sircar v. Boyd, 2 W. R., 190 
w C h , ozvdhr y V. Doolar Choudry, 

jo (^872) ; Soma Garukhal v. 

PnHgamwal, 7 Mad. H. C. R.. 13 (1871). 
U) Smith v. Smith, 3 Bing., N. C, 29. 
12.) Nana v. Shankur, 3 R 0 m L * R 
46a (1901), not, however, under s. 11 as 
the head-note suggests hut this section. 

1897 *p rl & °,A tki,lSOn V - L * R - 

l* J7, P - D. 40 [statements made by a test¬ 
er are not admissible to prove the 
execution by him of a will), which was 
nQ.a inapplicable as it was based on die 
-act that the English Wills Act prescribes 
* P arllc ular form of proof, while to the 


will in the case cited no such rule applied. 

(3) Narain Das v. Dilawar , 41 A.. 250; 
s. c., 521 C., 830. 

(4) Taylor. Ev., § 787; “It is to be 
observed that adtaissions are relevant only 
so far as the interests of the persons who 
niade them or of those who claim through 
such persons are concerned. On thi9 
principle a distinction must be made 
between statements made by an occupier 
of land in disparagement of his own title, 
and statements which go to abridge or 
encumber the estate itself. For example, 
an admission by a patnidar or other holder 
of a subordinate tenure affects the patni 
or other tenure as against him and those 
who derive their title from him, but it 
will not affect the proprietary interest as 
against the zemindar or other superior, §0 
as to encumber or diminish his rights." 
Field. Ev., 6th Ed., 90, 91; see Scolhes v. 
Chcuiznck, 2 M. & Robb., 507; R. v . Bliss, 
7 A. & F., 550; Papendick v. Bridgwater, 
5 E. & B., 166; Hows v. Malkin, 40 L. T., 
196; and Taylor, Ev., $ 789. 

(5) Brojendra Coomar v. Chairman of 
Da.wa Municipality , 20 \Y. R. t 223. 224 

(18731, per Couch, C. J. 
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the party represented.(1) Thus the declarations df the ancestor that he held 
the land as the tenant of a third person, are admissible to show the seisin of 
that person in an action brought by him against the heir for the land(2), and 
the declarations of an intestate are admissible against his administrator or any 
other claiming in hb right.”(3) Where tenants sued for a declaration that 
their holding was mokururee at a given rent and the surbaraJcar of their zemindar 
admitted the right on behalf of the zemindar, who himself filed a petition 
corroborating his surbaraJcar 9 s statement it was held that these admissions would 
bind any subsequent zemindar not being an auction-purchaser at a sale for 
arrears of Government revenue. (4) The same principle holds in regard to 
admissions made by the assignee of a personal contract or chattel previous to 
the assignment, where the assignee must? recover through the title of the assignor 
and succeeds only to that title as it stood at the time of its transfer.(5) Blit a 
distinction must be drawn between the case of an assignee of land or other 
property and that of an ordinary assignee of a negotiable instrument. For, 
whereas the former has in general no title unless his assignor had the latter 
may have a good title though his assignor had none. Thus the declaration of 
a former holder of a note, showing that it was given without consideration, 
though made while he held the note, was held to be not admissible against the 
indorsee, to whom the instrument had been transferred on crood consideration, 
and before it was overdue.(6) For such an indorsee derives his title from the 
nature of the instrument itself and not through the previous holder. Accordingly, 
unless the plaintiff on a bill or note stands on the title of a former holder (as if 
he have taken the bill overdue or without consideration), the declarations of 
s uch former holder are not evidence against him.(7) 

The purchaser of an estate sold for arrears of revenue is not privy 
in estate to the defaulting proprietor. Ho does not derive his title from 
him, and is boimd neither by his acts nor by his laches(8) ; nor by bis 
admissions(9) ; nor by a decree against mm(10), and proceedings between the 
defaulting proprietor and third parties with respect to the title to the land 
are not admissible in evidence in a subsequent suit brought by the auction- 
purchaser as against him.(ll) 



( 1 ) Coole v. Braham, 3 Ex. R., 185, 
per Parke, B. See Rani Srimali v. 
Khagendra Noray an. 3 1 C., 871 (1904). 

( 2 ) Doe d. Pettctt, 5 B. & A., 223. In 

a suit it was attempted to prove a kabuliat 
by amongst other evidence, proof of a 
so-called petition by the defendant's father 
in which he was represented as having 
admitted the kabuliat; it appeared that the 
defendant's father represented to certain 
persons that this petition was hb petition 
and requested them to verify his signature 
or to identify him as one of the petitioners. 
It was held that this request amounted to 
a statement on the part of the defendant s 
father to these witnesses of all that was 
contained in the petition and amounted to 
a statement to them that he made the 
statements which appeared in the petition, 
and that eun if the petition had not 
been it was just as effective against 

the defendant* if it had been in fact 
fied. Mohan Sahoo Chat too Mott'ar t 

21 \V. R., 34 (1874), 

(3) Smith v. Smith, 3 Bing., N. C., 29 
v. auto, Taylor, Ev„ f 787. 


10 W- R., 72 (1868)!' 

0 } Taylor, Ev., § 790 . 

( 6 ) IVooluay v. Rowe, 1 A. & F., 114. 
116, fxplaming Borough v. IVliite, 4 B. & 
, 32 „ = : Taylor, Ev., § 791; Byles on Bills, 
15th Ed. (1891), 453 . 

(7) Byles on Bills, loc. ciI., and cases- 
there cited. 


iV UlSt/i 




(3) Moons hee Bnstool v. Fran Dhan, 
222 (1867) (and v. ib., p. <> 1 2 3 > 
followed in Radha Gobind v. Rakhal Das, 
12 c., t>2, 90 (1885): IVatson & Co. v. A 
bin M oh Hit, 10 W. R., 72 (1868); as to the 
rights of the auction-purchaser, see Kooi - 
deep Rarain v. Government of India, 11 P- 
E. R., 71 (1871) ; Forbes v. A leer Mahomed . 
20 W. R. (P. C.), 44 (1873). 

(9) Rungo Mottee v. Raj Coomaree, 6 
W. R.. 197 (1866). 

(10) Ib., Radii a v. Rakhal supra, 12 C - 
82. 90, but as to purchasers’ of patni taluks 
sold under Reg, ' 111 of 181°, see ib. at 
p. 90; and Taratrasod v Ram Nns in/;. 6 
B. L. R.. App., 5 (1870), 14 W. R.» 283. 

( 11 ) Radha Gobind v. Rakhal Das, supra.. 
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_.as in some cases(l) been considered that a similar rule applies to ordi- 
—j execution-sales and that a purchaser at such a sale is not in privity with, 
or the representative in interest of, the judgment-debtor so as to be affected 
by the admissions or bound by the estoppel of the latter. This • view appears 
to have been based on a misapprehension(2) of certain Privy Council decisions 
in which it was pointed out there is a great distinction between a private sale 
in satisfaction of a decree and a sale in execution of a decree. (3) la both cases 
the purchaser merelv acquires the right, title and interest of the judgment- 
debtor^) ; and therefore a suit to enforce an interest purchased at an execution- 
sale was held to be barred as against such purchaser, since if the interest had 
remained in the judgment-debtor, a suit to enforce such interest would have 
been barred as against him.(5) But there is this distinction between a private 
sale in satisfaction of a decree and a sale in execution of a decree, that under 
the former, the purchaser derives title through the vendor ant canno acquire 
a better title than that of the vendor. Under the latter, the P^haser notwith¬ 
standing he acquires merely the right, title and interest of t ie ju<-Jp " c e or » 

acquires that title by operation of law adversely to the or ’ 7 a ^ c 

freed from all alienations or incumbrances effected b\ 211 » 1 If r° 

the attachment of the property sold in execution.(O) T 10 ' C1 ( ocl * 

sions only show that the rights of an execution-purchaser arem« 
different from those at a private sale. They do not a or * 5 e 

aforementioned broad proposition deduced from thom.(0 ■ uu 

execution-purchaser makes his purchase not from the Jo c 


(1) Lala ParbJiu v. Mylne, 14 C., 401, 
414 (1887) ; Gour Sundar v. Hem - 

Chunder, 16 C., 355, 360 (1889); Bashi 
Chunder v. Enayet Ali, 20 C., 236, 239 
(1892) ; for earlier decisions, see Rungo 
Wonee v. R a j Coomaree, 6 W. R., 197 

(1886); Mtust. Imrit v. Lalla Dcbee, 18 
W. R., 200 (1872). 

(2) Ishan Chunder v. Beni Madhub, 24 
75—77 (1896). 

(3) Dinendronath Sanial v. Ram 
Kumar Chose, 7 C., 107, 118: s. c., 8 I. A., 

10 C. L. R.. 281 (1880); Srimati 
Anandtnayi v. Dhanendra Chandra, B. L. 
R * C.), 122, 127 (1871). 

(4) lb. All that is sold and bought, at 
an execution-sale is the right, title and 
interest of the judgment-debtor with all 
its defects; Dorab Ally v. Abdool Asees . 

11^’ 125 (1878), followed in 

■S undara Gopalati v. Vvnkatavarada Avy 
angar, 17 M., 228 (1893); ,he crcdi'tor 
takes the property subject to all equities 
wlnelt would affect it in the debtor's hands; 

W /■ V- Ra,Kji Jo ' ,a - 8 Bom. 

3?; C ; R ' 69 ' 174 - 175 (1871); Sobhag 
Chand v. Bhaichand, 6 B., 193 >0*> (188°) 

“h thc . di,>ercnt available to pur- 

eas, f lnveSt,gatlng tit,e in the respective 
n t. „f nVa ' £ and «*ecutioB-saJcs 1 sec 
‘‘jbdool Asiva, supra, 125. 

?8 nm n K,S ? n , Lal1 v< Can “ a Ram. 13 A., 

II Chunder v. Knayet Aii. 

vL 'm 36 ’, 2 ’ U892); «■>/■«)t I'altil s. 

'batyabhamabetf, 6 B., 490 (1882). 

T ( 1 ) R V a Ewyet v. Gindhari Lai, 2 B. 

'■ 75, 78 (1869); explained 

»n Sobhag Chand v. Bhaichand, 6 B., 193, 


0 05 (1882) : and see Kishna Lai v. Ganga 
Ram, supra. 

(6) Dinendronath Sannxal v. Ramkumar 
supra, see also Srimati Anandamayi 
v Dhancndr* Chandra, 8 B. L. R. (P. C.), 
^22 127 (1871); 14 M. I. A., 101, ex- 

oHined in Sobhag Chand v. Bhaichand, 
( n 193. 205 (1882); Musst . Imrit v. 
Lalla Debee, IS W. R., 200 (1872) ; Lain 
Mulji v. Kashiboi, 10 B., 400, 405 (1886), 
Lala Porbhu v. Mylne, 14 C., 401, 413 
(1887) ; Bashi Chunder v. Enayet AH, 20 
C., 236, 239 (1892) : in the case of Gour 
Sundar v. Hem Chunder, 16 C., 355 (1889), 
it was held that a purchaser at a public sale 
in execution of a decree is not, but a 
purchaser at a private sale is, the representa* 
tivc oi the judgment-debtor; followed in 
Janki Prasad v. Clfat Ali, 16 A., 284 

(1894); but dissented from in Ishan 
t hunder v. Beni Madhub, 24 C., 62 (1896), 
[as to the meaning of the terms 

• representative” and “legal representa¬ 
tive.” see Badri Xarain v, Joy Kissen, 16 
\ 433 , 487 ( 18 ^ 4 ) ; Ishan Chunder v. 

Bnd Madhub, 24 C„ 62, 71 (1896); and 
M post]. See also Vishvanath Chorda 
v Submya Shirapa , 15 12., 290 (1890) ; 
referred to in Burjorji Dorabji v. Dhunbai, 
16 B.. 21 (1891). 

(7) Ishan Chunder v. Beni Madhub, 24 
C.. 76 (1896) ; the case of Lala Parbhu 
x. Mylne, supra, based on an erroneous 
n of ihe Privy Council deeb 
supra, and is followed by Boa hi 
Enayet Hi, »uprn. Sea 24 C., 
approved in Guhari Mai v. 
B., 1 All. 1 . J.. 65 (19041. 


iitterpretat 

sions cited 
Chunder \ 
at p. 77 
Mod ho Rom, 1 ; , 
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often against his wish, and he is not bound by some of the acts of tbe^judg- 
ment-debtor, such as alienations inade by the latter to defeat the decree, but 
that does not show that his rights are not derived from the judgment-debtor, 
or that he is not the representative in interest of the judgment-debtor in any 
seme or for any purpose. Even a purchaser at a private sale is not bound by 
any prior alienation made by the vendor to defraud him, but that does not show 
that such purchaser is not a representative in interest of the vendor. Because 
the rights of an execution-purchaser and a purchaser at a private sale are in 
some respects different, it does not follow that -the execution-purchaser is not 
to be regarded as a representative in interest of the judgment-debtor even in 
those respects in which, and for those purposes for which, his rights are not 
higher than those of the judgment-debtor whose right, title and* interest he 
has purchased.(1). In a previous edition of this work it was pbinted'out in 
respect of admissions made by a judgment-debtor prior to. attachment that'in 
so far as the purchaser acquires only the title of the debtor, he should acquire • 
it as qualified by the latter’s admissions, though certain f 

Calcutta High Court would appear to have held otherwise. The view thus 
taken received support from some of the earlier ease*(2) 
confirmed by recent decisions of the Privy CouncSSa ft n“, T 
Court. (4) The Judicial Committee have held tLt the e!u,l a bu " M 
estoppel laid down m the case of Ram Coomar Koondoo v^SSuJK^which 
applies to any person, is equally binding on the purchaser of his right title 
and interest at a sale in execution of a decree.(6) If such a 
be estopped, be may dfortiori be affected by the admissions of the judmnent- 
debtor whose interest he has purchased. The result of the cases would there¬ 
fore appear to be that a purchaser at an ordinary execution-sale is in urivitv 
with, and the representative m interest of, the judgment-debtor within the 
meaning of the twenty-first section, post ; so as to be affected by the latter’s 
admissions. Prior to the last-mentioned decision of the Privy Council it had 
been held that, where the execution-purchaser is himself an ' actual partv to 
the admission, it may, so far as it can be considered as his, be used as evidence 
against him(7); and that a mortgagee differed from a simple money-creditor in 
that he derives his title directly from the mortgagor, and is bound by bis 
previous conduct in respect of the property’mortgaged^); therefore, a purchase 
by a mortgagee at a sale in execution of a decree upon his mortgage of the right, 
tit e and interest of the mortgagor, who has been estopped from asserting a 
title to the property as against certain parties does not place such mortgagee 
in a better position as regards the estoppel, which, notwithstanding the purchase 
is binding upon him.(9) It has also been held by the Madras High CourtflO) that 
it was a well-known principle that a purchaser at a Court-sale represents the 


O) Jb., 75, 76 

(2) Unapoorna Dassca v. Rufar Podder. 
12 W. R.,- 148 (1874). [The purchaser 
at a sale in execution of a decree is the 
“ representative in interest" of the judg¬ 
ment-debtor within the meaning of the 
Evidence Act (I of 1872), s. 21] referred 
to in Kishan Lai v. Gang a Ram, 13 A., 28, 
51 (1890) ; Musst. Imrit v. Lalla Dcbcc 
(1872), supra ; “ at the utmost the state¬ 
ments would lie nothing more than evi¬ 
dence, certainly they will not conclude 
him, ,? per Couch, C. J. 

f3) Mahomed Momiffcr v. Kishori 
Mohun, 22 (... 909 (1895; : a. c„ 22 I. A.. 
129; 1 C. W. N., 38. 

(4) Ishan Chundcr v. Beni Madhub 24 
C., 62 (1896i. 

(5) L. R . I. A,. Sup Vol.v 40. 43; s c.. 


11 7; 46 ; is vv. R., 166. 

W Mahomed Monuffer v. Kishori 
Mohuu, 22 C.. 909, 919 (1895); Ishan 

Chundcr v. Beni Madhub, 24 C„ 62, 77 
(1806). * 

L. Imrit v - ^a//a Debee, 18 W. 

R.. 200 (1872). 

(&) Lala Parbhtt v. Mylnc, supra, at 
p. 413. 


(9) Poreshnath Mookcrjee v. Anaihttatk 
Dck ' 9 C., 265 (1882); 9 1. A., 147; re¬ 
ported in lower Court sub now.; Anath- 
noth Drb v. Bishtu Chunder , 4 C., 783; 
see also Kishori Mohun v. Mahomed 
Mosuffcr, 1$ C., 188, 198 (1890); $. c.. in 
appeal to Privy Council. 22 C., $09 (1895). 

(10) Krishnabhupali Devu v. Viktam* 
Devu, 18 M., 13, 18 (1894). 
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^-gx^iat-debtor to the extent of such right, title and interest as he had. *R e 
property purchased at the date of the sale and represents the execution-ere i or 
in so far as he had a right to bring such right, title and interest to sa.e in sa is 
faction of his decree, and that when the plea of estoppel is available to a ecro 
holder, it is likewise available to the purchaser at the execution-sale as lb 
presentativo or as one claiming under him. It has, however, also ? e<? ? * 

that a Court-sale cannot by itself be taken to create an estoppel either m ‘ ^ 

of or against a Court-purchaser as against or in favour tIie v 

right, title and interest, the Court-purchaser buys from the tour , ^ 

Court-purchaser derives his title from proceedings which are en 1 X 
as regards the judgment-debtor.(l) And where property P 11 ™^ t J 

turn of a monev-decree was subject to a mortgage, but not a n © ® denvinp 
by the judgment-debtor, although he would have estopped from den^ng 

liability under the mortgage on account of his conduct in ' * 1 , 

action, it was held by the Calcutta High Court that the purchaser was bound 

equally with the judgment-debtor inasmuch as the rigi > , su hiect to tb ■ 
the latter had passed to him and his purchase was therefore.subject to the 

ni°rtgage.(2) Where a purchaser claimed under a . 1 , e * " transferabilitv 

Wgagor, it was held that he was estopped from pleadin noiT; ‘ e a ' j llt > 
of the holding.(3) Where a mortgagee was himself the Purchaser was fold J>y 
"the Allahabad High Court that he was estopped from denyin D be 
right to execute a prior mortgage of the property.(4) 

missil + r may v, bl ? d huns ? U by ai J admission, but l the admi ^ km had 

mission those who do not claim under him, but win mortlTa<ror 

Required a right.(5) But part payment of mortgage^ebt by^mo g .gor 

morttlT armg m h ' S bandwriting, will give a p hased a portion of such 
mortgagee, even as against a person who had puu l 

mortgaged property prior to such payment. (6) 

Statements whether made by parties interested^), or by persons from 
^hom the parties to the suit hale derived their interest^), are admissions 
only if they am made during the continuance of the interest of the persons 
making the statement.(9) It woidd be manifestly unjuetthat a person who 
bas parted with his interest, in property, should be empowered to divest the 
nght of another claiming under him, by any statement which he may choose 
to make. (10) And so admissions made by a debtor (whose property has been 
sold) subsequently to such sale are not evidence against the purchaser of the 
property.(11) “ A statement relating to property, made by a person when 

in possession of that property may be evidence against himself and all persons 
deriving the property from him after the statement.; but a statement made 
by a former owner that he had conveyed to a particular person, could nor. 
possibly he evidence against third persons. If >t were so, A might sol! and 
■convey to B, and afterwards declare that he had sold and conveyed to C, and 


<SL 


The admis¬ 
sions must 
be made 
during the 
continuance 
of the 
interest. 


oil]) Gaia " an V - Ni, °- 6 Bom ‘ L - R - 864 

p >r ad M 

s « Sara, Chandra Dos, v Got,1 rTT'' 
Laha (1892 i 20 C Chandra 

(1905), 10 C. W. N - !nCd ‘ 

Pnrshotlara (1908). 38 B..’3U V ' 

da v - Boma- 

09H) T sf e ?6 A 

353 ( 191 ,, B n k f : Rom v - Lilidhar. 

Ini in f : Buhambhar Da\al v. Pc 
.10 A. L. J. (1910). ■ 

‘ lou’att v. Castle Start and 


Works Co., 14 Ch. D., 58 r 63. 

(6> Do>ni Lai Sahu v. Roshan Dubcy, 
Q m \V. N., 107; Krishna C handra Saha 
v Bhuirab Chandra Saha, 9 C. \V. N.. 868; 


v. Bhairab 

32 C, 1077. 

S. 18, cl. (1), ante. 

S. 18, cl. (2), ante. 

ante ; Taylor, Ev., §§ 


(7) 

( 8 ) 
( 


598 


) S. 18, 
qoo 


794, 


Webber, 1 A. & E. t 740; 


141 

5 A., 
rshadi 


Iran 


(10) Voe v. Webber, „ _, . 

Khctntm Knrac v. Ccur Chandra, 5 W. R., 
268 (1886), Taylor, Ev.. § 794. 

(11) Khtnttni Kurcc v. Gour Chander, 
supra. 
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r might use the statement as evidence in a suit brought by him to turn B onto! 
possession. If such evidence were admissible no mans property would be 
^afe ’’(1) As for partners, by the very act of association each is constituted 
the a<rent of the others and of the firm‘for all purposes within the scope of the 
partnership concern, and his acts and declarations bind his co-partners and the 
firm, unless he has in fact no authority to act for the firm in the particular 
matter, and the person with whom he is dealing either knows that he has no 
authority or does not know or believe him to be. a partner.(2) But an 
admission made by a partner before the partnership is not evidence against 
his co-partner.(3) After dissolution of a partnership the subsequent acts 
of the individual members are binding on themselves alone, except so far as 
thev may be acts necessary to wind up the affairs of the partnership or to 
complete transactions begun, but unfinished at the time of the dissolution.(4) 
Declarations and admissions made after the dissolution relating to the previous 
business of the firm are admissible against all the partners interested in the 
transaction.(5) Bankruptcy(6),* or death will sever the j oint -interest ; therefore 
in the latter case, the admissions of the survivors will not bind the estate of 
the deceased(7) ; nor conversely will those of his representatives bind the 
survivors.(8) So. also, the declaration of a bankrupt, though good evidence 
to charge his estate with debt, if made before fan. bankruptcy, is not admissible 
of oil j{ it were made afterwards.(O) This equitable doctrine applies to the 
cases of vendor and vendee, grantor and grantee, and generally, to all cases 
of rights acquired, in good faith, previous to the time of making the admission 

in .. le the dec laratioas must qualify or affect the title of the 

i i riot relate to independent matters. The statement must be 

predecessor and person’s interest in the property itself; a mere 

one which l other respects, as for Instance, that he is in 

statement a g a mst n { d that he would be likely to part with or charge 

debt, whence it might he^e ^ ^ (U) Ifc may * further bo adde d 

hw property, does n tbe interest be subsequent in point of time; it 

mustlfthe wor£ of the section point out) have been derived frotp the person 
who made thr/tatement sought to be used as an admission.(12) 

Proot or These admissions by third persons, as JJey derive their legal force from 

admissions the relation of the party making them-to the property in question may be 
proved by any witnlss who heard them.without calling the party by whom 
they were made. The question is, whether he made the admission and not 
merely whether the fact is as he admitted it to be. Its truth, where the admis¬ 
sion is not conclusive—and it seldom is so—may be controverted by other 
testimony, and even by calling the part) himself; but it is not. necessan 
produce him, for his declarations, when admissible at all, will be receivec 
original evidence, and not as hearsay.(ld) 

Admissions Statements by strangers to a proceeding are not generally relevant as 

against the parties(14), but in s ome cases, the admissions of third persons 

(8) Slater v. Lauson, 1 B. & Ad., 396. 

(9) Bateiv.au v. Bailey, 5 T. R-» 513. 
(10; Taylor, Ev., § 794, and cases there 

cited. 

(11) Beauchamp v. Parry, 1 B. & * •» 

89; Wills, Ev.. 122; Coole v. Braham, 
3 Ex., 183; Taylor, Ev., 8 792. 

(12) Field, Ev., 6th ?.d., 90. 91, s. 18, 

cl. (2), ante. 

(13) Taylor, Ev., § 703. 

(14) Steph. Dig., Art. 18; Cooic *- 
Braham, 3 F.x.. 183 ;-Taylor, Lv., § 74U, 
Borough v. While, 4 B. & C., 328. 


by stran¬ 
gers. 


(1) Per curiam in Clarke v. Btndabun 
Chunder, W. R., F. B., 20 (1862); s. c., 
Marshall, 75. 

(2) Taylor, 598. .^ . 

(3) Tunley v. Evans, 2 Dow. & D., /*' , 
Ca t v. Howard, 3 Stark., 3. 

(4) Taylor, 598. , r> . 

(5) Pritchard v. Draper (1830) ; 1 & UbS - 
& My., 91. 

(6) In rc Wolmtrshauscn, 38 W. R 
(Eng.), 537. 

(7) Atkins v. Tredgold, 2 B. & C., 
23. 
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Igeis to tlie suit, are receivable.(1) “These exceptions o g 

rule arise when the issue is substantially upon the mutual ri"h & o s 1 . 

at a particular time ; in which cases the practice is to let in sue e . * _ 

general, as would be legally admissible in an action between ® P jjl uotC y 
selves. Thus the admissions of a bankrupt made before the ac a f t ‘ e j 

are receivable, in proof of the petitioning-creditor s debt(^), ^ ^ t furnish 

the act of bankruptcy, though admissible against himself(3), rec u tors anc [ 

evidence against the trustee, because of the intervening rig i » c inadmissible 
the danger of fraud ”(4) So his answers on public 


bankruptcy against all parties other than 


> danger of fraud.”(4) 

even in subsequent stagos of the same DanKiup^j gainst debtors 

himself.(5) In actions against sheriffs for not executii^ p execution-creditor 
statements of the debtor admitting his debt t , n w hose position 

are relevant as against the shenfi.(6) The a..minion - II tQ prove against 
m relation to property in suit it is necessary. f<« JJJmW though such 
another, are in the nature of original evidence, an In V ]ie case uoted 

person is alive and has not been cited as a * establish their right to a 

plaintiffs who were two out of five brothers t [ on G f a money decree 

two-fifth share in properties which were sold in - , , ulant on the allegation 
against another brother U and purcliased A rties 0 f the five brothers. 

«iat the properties when sold were the joint famU. .. V not • int at fche date of 

The defendant whose case was that the brothers ^ ^ tina depos j fcioll 

the sale, and that the properties were exclusn eh i' - • ev decree against U 

given by another brother K in the suit in which {an)i p, was not joint and 
was passed, in the course of which A stated tnai ttat tlle deposition of 

the properties belonged exclusively to L. At,"® , r .l muiffe fS) 

K in the previous suit was not admissible against the pla num. W 

1 i. * mpe vable m evidence against 

The admissions of a third person are ” . . . j or information in regard to Referees 

the party who has expressly referred another to ■ ^ j s bound by the 

an uncertain or disputed matter. , Iu , su ‘' 1 mann er, and to the same exteut, 
eclarations of the party referred to lift the • an action against exeeutors, 

as if they were made by himself. (9) TbW® thur if she Wlshed for {urther 
the defendants having written to the plaint« a certain merchant- 

ssrsTffii'tss itsj? ££»• tfn tb ° rw 

In the application of this principle, it matters not -y^lm he question referred 
to be one of law or of fact; whether the person to whom reference is 


made. 


(1) Taylor, Ev., § 759; see s. 19, ante. 

(2) See Coole v. Braham, 3 Ex., 185. 

. (3) Jarr.ett v. Leonard , 2 M. & S., 265 ; 
in act ion by the trustees of bankrupts 
an . fdtoission by the bankrupt of the 
petuioning-creditor’s debt, is deemed to be 
relevant against the defendants; Steph. 
Dig., Art. 18. 

(4) Taylor, Ev., § 759, and cases there 
cited; see also Ex parte Edwards, Re 
Telle,,,ache, U Q. B . D.. 415: E X parte 
Re Toilema che, 13 Q B D 7’0. 
** Bru ™ er > 19 Q- B. D.. 572. 
wj, J P p D ' 8 " Art - 18: Kempland v. 

fstlrk -aa akC ?5 = ?«*•"■' ' Bridges. 
-i ‘_ ; lV - ’ u ' l , S -«° Emissions of an under- 
c . .° r haihft against the sheriff. see 
Sncn(ball v. Goodricke, 4 B. & Ad.. 541 . 
Jacobs v. Humphrey. 2 |C. & M 413; 

v CC? u ; V ' i \ Ia !? han ’ 2 C. & J., 238: North 
v. Miles, 1 Camp., 389; Edwards on Exe¬ 
cution, p. 72. 

(7) Ali Moidin v. Elpyacbanidalhil, 5 


M.. 239 (1882). 

(8) Nagendranath Ghosh v. Laurence 
Jute Co., 25 C. W. N., 89 (1^21). , 

(9) Taylor, Ev., § 760; see s. 20; ante; 
Roscoe. N. P. Ev., 69; Steph. Dig., Art. 
19 ; this conies very near to the case of 

arbitration ; i b. t note xiii. 

(10) Williams v. Innes, 1 Camp., 364; 
see ulso Daniel v. Pitt, 1 Camp., 366 m.; 
pea. Ad. Cas., 238; as to the applicability 
of the rule in criminal cases see K. v. 
Mallory, 15 Cox, 458 [the accused told a 
constable that his wife would make out 
a liht of certain property ; a list afterwards 
hkhIc out by her and handed to the 
constable in the husband's presence was 
held evidence against the latter. Coleridge, 
t\ T.. however, expressly refrained from 
giving an opiuion upon the question if the 


prisoner 


had been absent]. As to refer¬ 


ence by accused to examination of others 
taken in his presence, see Russ. Ct\, 487, 
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have or have not any peculiar knowledge on the subject; or whether the state¬ 
ments of the referee be adduced in evidence in an action on contract, or in 
an action for tort.(l) Whether the answer of the person referred to is 
conclusive against the party is, in England, a matter of some doubt.(2) They 
vail not be so conclusive under this Act unless the admission operates as an 
estoppel.(3) To render the declarations of a person referred to equivalent to 
a party’s own admission, it is not necessary that the reference should have 
been made by express words ; but it will suffice if the party by his conduct 
has tacitly evinced an intention to rely on the statements as correct. There¬ 
fore, where a party on being questioned by means of an interpreter, gave his 
answers through the same medium, it was held that the language of the inter¬ 
preter should be considered as that of the party ; and that, consequently, it 
might be proved by any person who heard it, without calling the interpreter 
himself. (3) 

On the same principle^) (though, as a general rule, the affidavits, deposi¬ 
tions or viva voce statements of a party's witnesses are not receivable against 
him in subsequent proceedings)(5), documents or testimony winch a party has 
expressly caused to be made , or knowingly used as true, in a judicial proceeding, 
for the purpose of proving a particular fact, are evidence against him in subse¬ 
quent proceedings to prove the same fact, even on behalf of strangers.(G) 

21 . Admissions are relevant, and may be proved as against 
the person who makes them, or his representative in interest; 
but they cannot be proved by or on behalf of the person who 
makes them, or by his representative in interest, except(7) in 
the following cases :— 

(1) An admission may be proved by, or on behalf of, 

the person making it, when it is of such a nature 
that, if the person making it were dead, it would be 
relevant as between third persons under section 32. 

(2) An admission may be proved by, or on behalf of, 

the person making it, when it consists of a state¬ 
ment of the existence of any state of mind or body, 
relevant or in issue, made at or about the time 
when such state of mind or body existed, and is 
accompanied by conduct rendering its falsehood 
improbable. 

(3) An admission may be proved by, or on behalf of, the 

person making it, if it is relevant otherwise than as 
an admission. 



(1) Taylor, Ev., § 761, and case there 
cited. 

(2) v. s. 31, post. 

13) Taylor, Ev., 8 763: Fabrigas v. 

Mostyn, 20 How. St. Tr., 122, 123. 

The following class of cases arc 
explained in Boxlcau v. JRutlin. 2 JExcn., 
665, 675, as instances of admissions l y 
conduct; :cc Richards v. Morgan, 4 B. & 
S., 641, 657, 058, in which the grounds 
upon which such evidence is admitted are 
considered. 


(5) Gardner v. Moult, 10 A. & E., 464; 
bnckcll v. Hulse, 7 A. & E., 454; Richards 
v. Morgan, supra. 

(6) Bnckcll v. Hulse, supra; Gardner 
Moult, supra; Boilcau v. Rutlin, supra; 

Richards v. Morgan, supra; Prichard 
Bagshane, 20 L. J., C. P., 161; 11 C. 

459 ; White v, Deriding, 8 Ir. L. R., 128; 
Taylor, Ev., §§ 763, 764. 

(7) Miller v. Babu Mad ho, 19 A., 
(1896); s. c., 23 I. A., 106. 
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'Jr, 

Illustrations . 

(а) The question between A and B is, whether a certain deed is or is not forged. A 
affirms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a statement 
by A that the deed is forged : but A cannot prove a statement by himself 
that the deed is genuine, nor can B prove a statement by himself that the 
deed is forged. 

(б) A , the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper cours.e. 

A produces a book kept by him in the ordinary course of his business, showing obser¬ 
vations alleged to have been taken by him from day to day, and indicating 
that the ship was not taken out of her proper course. A may prove these 
statements, because they would be admissible between third parties, if he were 
dead, under section 32, clause 2. 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself, and dated at Lahore on that day, and bearing 
the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A were dead, it would 
be admissible under section 32, clause 2. 

(d) A is accused of receiving stolen goods knowing them to be stolen. 

Ho offers to prove that he refused to sell them below their value. A may prove these 
statements, though they are admissions, because they are explanatory of 
conduct influenced by facts in issue. 

(e) A is accused of fraudulently having in hU possession counterfeit com which he knew 

to be counterfeit. 

He offers to prove that he asked a skilful person to examine the com, as he doubted 
whether it was counterfeit or not, and that that person did examine it and 
told him it was genuine. ' 

A may prove these facts for the reasons stated in the.last preceding illustration. 

. Principle.— This section is an affirmance of the woli-tcnown principle 
a'p-* a J? a rty’s admissions are only evidence against luni^e t xud those claiming 
' 1 him and not against "trangers and of the in <. of a w with regard to 

* oll-regardino- evid it is not in general 

ecervatde, which is itself a branch of the general rule that a man shall not be 

nn°T d t0 make evidence for himself.(l) ^ ot W0l ] ld ifc be manifestly 
lsue to allow a person to make admissions in his own favour which should 
r ect a( lversary(2), but also such evidence has, it any, but a* very slight and 
emote probative force.(3) With regard to the exceptions to this general rule 
( ie 'notes to this section and thirty-second section, post. 

8. 32 (Statement's by persons who cannot be 
called as a witness.) 
g. 14 °f mind or body.) 

Stif,h. Dig., Art. 15 ; Boat, Ev . ( 519 - 520 : Norton, Ev., 151. 


<SL 


1*7 ( Admission. 
8 * 3 (“ Relevant”) 
3 (“Proof.”) 


g. 


«»d 1 p. i 24 , 7 nw’.LVy Norton ’ Ev., 151, 
* (41 ' 

If A says, 6 ' B a owes°m thC rU ' e * S 0,; ' ious - 
fact that he savs^"1 money ’ th * >"« 
to prove the debt i/th, " 0t ' Vc ” tCnd 
any value at all it JuJ^, 6 ‘ alcm 7‘ ,,as 

3~ which n;; CLJtSXSS 

money' T?7 °\ ^ 

V- lo that fact, of course, A can 


testify, but his subsequent assertions add 
nothing to what he has to Sav, If, on 
the other hand, A had said, ' B does not 
owe me anything/ this is a fact of which 
B might make use and which might be 
decisive of the case." Steph. Dig., In trod.. 
164, 165; Norton, Ev., 151. See Best, H\. t 
§ 519. lliust. (o) gives a double example 
showing how the same statement may be 
used against, but not for the intere.t ol 
the party making it. 


\ I 










As against 
the person 
who makes 
them. 
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COMMENTARY. 

cc As against the person who makes them ” means “ as against the person 
by or on whose behalf they are made.”(l) Thus if admissions are made by a 
referee they would not ordinarily be relevant against him as “ the person who 
makes them/’ but against the referor on whose behalf and as whose agent they 
are made. The expression “ person who makes them ” must, therefore, mean 
the person who makes them either personally or through others by whose ad¬ 
mission he is bouhd. ^ With the exceptions mentioned in the notes to the preced¬ 
ing sections, the rule is absolute that an admission can only be read against the 
party making it and that party’s representatives in interest.(2) It Is a well- 
established rule of law, that estoppels bind parties and privies, not straugers(3), 
and the same rule applies to all admissions and not to estoppels only^lj 4nd 
therefore evidence of an admission out of Court by an arbitrator that he made 
his award improperly, as, for example, by collusion or in consequence of a bribe, 
is not admissible against a party to the proceedings in support of an application 
to set aside the award. (5) The principle upon which the ride rests that the ad¬ 
missions can only be proved as against the party has been already considered, 
and in accordance with this rule it has been held that where the accounts of a 
mortgagee who has been in possession are being taken, his income-tax papers 
are inadmissible as evidence in his favour, though they may be used against 
him.(6) Notwithstanding the provisions of this section and the thirty-second 
section 'post , road-cess returns cannot, under s. 95 of the Road Cess Act/be used 
as evidence in favour of the person submitting them.(7) A road-cess return, 
signed by one of the plaintiff’s vendors and the defendant, was filed by the 
plaintiff’s vendors. It consisted of two parts, in one of which the joint pro¬ 
perties of the plaintiff’s vendors and the defendant were set out, and in the 
other the properties belonging to the defendant alone were mentioned. In a 
suit by the plaintiff for some lands as being the joint property of his vendors 
and the defendant, the latter put in the road-cess return in order to disprove 
plaintiff’s allegation, by showing that the lands were included in the second 
part. The lower Courts had relied on his return. It was contended in appeal 
that it was inadmissible under s. 95 of the Road Cess Act, being evidence in 
favour of the principal defendant. It was, however, held that the road-cess 
return was evidence against the plaintiff claiming through his vendor, and it 
was none the less evidence merely because by admitting it as evidence against 
the plaintiff it became evidence in favour of the defendant (8) And in a"later 
case it has been held that a road-cess return filed by a temporary lessee is 



(1) See Steph. Dig., Art. 15. An oral 
confession is an admission provable under 
this section; Feros v. Emperor, 19 Cr. 
L- J., 651. 

12) See In re Whitclcy, L. R-. 1 ^'h., 
558, 564 (1891), In this respect a dis¬ 
tinction must be drawn between state¬ 
ments under the preceding sections nnd 
tinder s. 32, post. Under this last section 
the statements there enumerated are ad¬ 
missible against all the world Norton, 
Kv. 143. Avudh Bcharee v. Ram Raj, 
IS W R., 105 (1872). 

13) JJcane v Royers, 9 B, & C., 5 77, 
586. 

(4) Section, 115, supra: Powell, Ev 
247. 

(5) In re Whit thy, supra. 


<6) Shah Gholam v. Mussummut Em a ~ 
hluf i> 9 W. R m 275 (1868). 

<') Han Chunder v. Kali Prosunno, 
S C * W. N., 1, 7 (1903), in which also 
the question of the returns being against 
pecuniary interest was considered. 

W Beni Madhub v. Dina Bundhu, $ 

C W. N., 343 (1899). See as to the use 
- f these returns under ss. 21, 32, and otb cr 
sections of this Act; Hem Chu»df r 
C iioivdry v. Kali Prasanna Bhaduri, P. C-* 
30 C. f 1033 (1903): 30 I. A., 177, where 
in a suit for enhancement of the rent of 
talukdari tenure, road-cess returns, tboutfk 
not conclusive, were held to be admissild c 
n evidence as a basis on which to ascertain 
the :.. (•! of the taluk mid bo f«* a rair and 
equitable limit of enhancement. 
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: in favour of a superior landlord(l) and one filed by certain co-sharers 
is admissible against others. (2) 

No definition has been given of this somewhat vague expression.(o) 
Whatever scope may be given to these words, it is apprehended that they will* 
generally speaking, include most of the privies in blood, law, or es a e o 
which mention has been already made in the notes to sections IT -A aa e *. 

Though admissions may be proved against the party making them, it is 
always open to the maker to show that the statements were mistaken or un n , 
except in the single case in which they operate as estoppels. (4) 

. The section proceeds to specify those cases in which an exception is _P C * 
fitted to the general rule, and admissions in a person’s own m ores e s 
sihle in evidence. The first clause is considered under the thir .\->u ’ 

post, which must be read in conjunction with it. Illusts. ( ) a L 

this clause. 

“ The second clause has received no illustration in the 

general rule that persons cannot make evidence for themselves by what 
tJl ey choose to say.”(5) . ., 

third clause provides that a fact which is , re |. e '^ 1 j w ''reiedted^imph ■ 
section, ante, or some one of the sections following it, s m , ‘ , . , , • 

Ure 1 ! kewse he taken not an act w hf ch ia 

nee with res gestoe. The language of a party ac 1 j t > 3 

evidence in itself, may form part of the res gem and be reccnable as such ) 
moc iii* ./ , 1 /Qt in which the second and the 

fourth d W Z h /V n ^ " nc \ eI ™ e ^ lon fi e defendant and suhseqently colluded 
'Vith tin 1 ?w S 80 d , a 30t ? t0 ^U n wh eh had taken place as well as the 

Saw t lV’ r i a a 1Kl f b - .hem Which went to show that 

that the statements previously made n) , • , , . 

th * re had been a partition and thev had changed their attitude were admis- 

sible under the third clause of this sectidn and the second clause of the eleventh 

section of this Act. 

In a suit against an insolvent and the W r sale of m 

Property, the onus is on the plaintiff to prove t' 

after the insolvency were deposited with him as security before the adjudi- 
f tion. Evidence of admissions by him at an earlier date than the adjudication 
to the effect that the deeds were then in his possession are inadmissible m his 
favou T under this section, not I cing within any of the exceptions to <».ulmis> 
sibility named in this section. An erroneous omission to object te stfoh 


P,i'' f{- nleo Narain Singh v. Ajodhya 

^ c - 1005 (1912 h 

99Wio?-m*° , S ' ngh V ,hcro Singh, 39 C. 
C»J c i distinguishing Ntusccrim v. 

fnJ l 22 W ' R ” ,92 > «4 fehow- 

p* c hardra Chc.idry v. Kali 

Prasanna (supra), 

n:11 i* rks in Tshnn Chnndcr v. 
f*"“ Madhnb. 24 C„ 62. 72 (1896) ; Umto- 

'• Na f ,ir 21 W. R. 

( t), as to the meaning o( the 
terms “representative” and lend re- 
meditative," see Badri A'u ram v. Jai 


Kishi'i. A-., 483, 487 (18941; Stroud's 
Tudicial Dictionary, 674 (1890* ; Chat ha- 
k'lan Govinda Karmniar. 17 M., 186 
1 189-0. and onie, m ' tcs to 39 * —- 20 “ ^a J c 
in execution." 

( 4 ) See S3. 31—11S_, post. 

(5> Norton, Ev., 152. 

(6) /fc.; Field, Kv., 6th I'd., 94; see 
frillies v. Williamson, M. & M., 306; 
%. time, ss. $ and 14 and notes thereto. 
\?) Best, Ev, § 520. 

> Bibi Gyanncssa w 11 us su n ttt 
}>{il'orakuttnessa, 2. C. W. N,, 91 (J8 J 7) 
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evidence does not make it admissible. (1) Any statement, as to rent payable 
for a koldincr made by a person in a sale-certificate, which was obtained by 
him as purchaser of the holding, at a sale in execution of a decree against the 
f rmer tenant, being in the nature of an admission, cannot be used as evidence 
101 - - ? SU ch a statement does not come within the exceptions to¬ 


ns 


on his behalf, 

this section. (2) 

This section is subject to the special provisions relating to confessions 
enacted in the twenty-fourth, twenty-fifth and twenty-sixth sections.(3) 


When oral 
admissions 
as to con¬ 
tents of 

documents 

are relevant 


22. Oral admissions as to the contents of a document are 
not relevant, unless and until the party proposing to prove them 
shows that he is entitled to give secondary evidence of the con¬ 
tents of such document under the rules hereinafter contained, or 
unless the genuineness of a document produced is in question. 

Principle.— The general rule is that the contents of a written instrument, 

| which is capable of being produced, must be proved by the instrument itself 
I and not by parol evidence.(4) An exception to this rule prohibiting the sub¬ 
stitution of oral testimony for the document itself, exists according °t,o English 
law in favour of the parol admissions of a party. The admissions being primary 
evidence against a party, and those claiming under him, are receivable to 
prove the contents of documents without notice to produce, or accounting for 
the absence of, the originals.(5) The principle upon which such evidence i& 
receivable has been stated to be that what a party himself admits to be true 
may reasonably be presumed to be so, and that therefore such evidence is not 
open to the same objection which belongs to parol evidence from other sources, 
when the written evidence might have been produced.(6) But the correctness 
of this reasoning and of the decisions founded upon it has been questioned 
and the dangerous consequences which are liable to follow on the reception of 
such evidence have been pointed out.(7) For though what a party himself 
admits may fairly be presumed to be true, there is no sucli presumption in 
favour of the truthfulness of the evidence by which such admission must be 
proved.(8) 


s. 17 {“Admission”) 
s. 3 (“Document”) 

8. 3 (“ RelevantV) 

a. 58 (Facts admitted.) 

s 63 (“ Secondary Evidence.”) 


as. 65, 66 (Rules as to giving of secondary 
evidence.) 

s. 65, cl. (b) (IF ritten admissions as to contents 
of documents.) 


(1) Miller v. Babn Madho, 19 A., 76 
(1896); s. c., 23 I. A., 106. 

(2) Romani Per shad v. Mahanth Adaiya, 
31 C., 380 (1903). 

(3) R. v. Bhairab Chunder, 2 C. W. N., 
702 (1898). 

(4) Taylor, Ev., § 396; ss. 59, 64, 91, 


st. 

(5) Taylor, Ev., § 410, and cases there 
ed; Roscoe, N. P. Ev., 63; Best, Ev. 

S25, 526, and see Multukumppa 

ltmdan v. Rama Pillai, 3 Mad. H. • •» 

8. 100 (1866). w 
(6 < Slatterie v. Pooley, 6 M. w *' 
>9, per Parke, B. 

i.7) See observations of Penncfather, 
. J. in Lawless v. Quealc, 8 Ir. Law R., 
J5. cited ib., § 412, and in Field, Ev., 6th 
d., 95; Cunningham, Ev., 136, the views 
ere expressed, have been adopted in the 
c*,ent section which altera the low laid 


down in Slatterie v. Pooley . supra; Norton, 
Ev., 152. 

(8) According to Slatterie v. Pooley■ 
what A, states as to what B, a party, has 
said respecting the contents of a docu¬ 
ment which B has seen is admissible *. 
whilst what A states, respecting a docu¬ 
ment which he himself has seen, is not ad¬ 
missible although in the latter case, the 
chance of error is single; in the former, 
double,” per Reporter in 9 Com. B., 501, n. 
c.; Darby v. Ousley, 1 H. & N., 1 : as to 
oral testimony by the party to the same 
effect, see Farrow v. Blomfield, 1 F. & F., 
653 ; Henman v. Lester t 12 C. B., N. S., 781; 
as to the application of the rule in crimi¬ 
nal cases, see Roscoe, Cr. Ev., 13th Ed., 7, 
and as to the case first cited see Chan dr O 
Kunzear v. Chanri Narpat Singh, P« 
(1906), 29 A., 184; L. R., 34 I. A., 27; 
Heanc v. Rogers, 9 B. & C., 577. 





ADMISSIONS WITHOUT PREJUDICE. 


257 


<SL 


for, Ev., §§410—414 ; Roscoe, N. P. Ev., 63 ; Field, Ev., 6th Ed., 95 ; Cunningham, 

; Roscoe, Cr. Ev., 13tli Ed., 7 ; Phipson, Ev., 5th Ed., 219, 510 : Powell, Ev., 9th 
Ed., 444 ; Norton, Ev., 152 ; Best, Ev., §§ 525, 526. 

COMMENTARY. 

When the existence, condition, or contents of the original document have Contents of 
been proved to be admitted in writing by the person against whom it is proved ( ocu tnents. 
or by his representative in interest, such written admission is admissible(l) ; 
but oral admissions, except in the cases above mentioned, are excluded by the 
present section. The circumstances under which a party is entitled to give 
secondary evidence of a document are laid down in sections 65, 66, ‘post. 

Where the question is, not what are the contents of a document, but whether \ 
tbfi document itself is genuine, that is, in the handwriting of the party whose j ^ 
writing or signature it is alleged to be, evidence may, of course, be given to I 
prove or disprove the forgery. This may be effected in a variety of ways ; by « 
the party, sections, 21, 70 ; by an attesting witness, section 68 ; by the oath of 
witnesses acquainted with the handwriting ; by experts, section 45 ; or by com¬ 
parison of handwriting, section 73,” “ Or unless the genuineness of a document 
produced is in question .” “ The effect of the last clause of this section seems 

to be, that if such a document is produced, the admissions of the parties to 
it that it is or is not genuine [even though such admissions involv e a statement 
of the contents of a document] mav be received.”(2) This section does not, 
it is apprehended, exclude admissions which the parties agree to make at the 
trial, in which case it becomes unnecessary to prove the fact so admitted.(3) 

23. In Civil cases(4) no admission is relevant if it is made Admissions 
I either on an express condition that evidence of it is not to be cases when 
jgiven(o), or under circumstances from which the Court can reie^want. 

J infer that the parties agreed together(6) that evidence of it 
should not be given.(7) 

Explanation. —Nothing in this section, shall be taken to 
exempt any barrister, pleader, attorney, 01 vakil from, giving 
evidence of any matter of which he may be compelled to give 
evidence under section 126.(8) 

Principle. —“ Confidential overtures of pacification and any other offers 
or propositions between litigating parties, expressly or impliedly made without 
prejudice, (9) are excluded on grounds of public policy. For without this 


65, cl - W’ post. 

(.2) Norton, Ev., 153. 

Cunningham, Ev., 136; 
cf. Sheikh Ibrahim v. Parvata, 8 Bom. 

A - c - b 163 < 187n - 

J-17 T he protection given by this section 
1°“ e * ten ? criminal cases. «» s. 
an,e P ^ arbitra tion. See p. 105 

SAi’ 

' c P arh es agreed together 

903' \vS d % C jLb'rF 0rr T e ''’ 3 M - & G„ 
it 918 ' St 5 )h ‘ D ‘g-. Art. 20, adds, "or 

v nTY'ff Stockfteth 

v. De Taste t, 4 Camp., u, p er j or< i 

W, BE 


Ellenborough; see Taylor, Ev., 798, and 
post. 

(8) Namely, the matters mentioned in 
provisos (1) and (2) to s. 126, post; see 
notes to that section. 

(9) In re River Steamer Co ., L. R., 6 

Ch.. 822, 827, pet* James, L. J., “does not 
* without prejudice' mean, ’ I make you 
an offer; it you do not accept it. this letter 
is not to be used against me: ’ ” tb., 831, 
832. [Cited in Madhavrav v. Gulabhai , 
23 B.. 177, ISO (1898).] 11 Now it a man 

says his letter is without prejudice, that 
is tantamount to saying, *1 make you an 
offer which you may accept or not, as you 
like; but if you do not accept it, the having 
made it is to have no effect at all,' ” per 
Mellish, L. J,; see also Walker v. IVilsher, 
23 Q. B. D.j 335, 337, per Lindlev. L. J. 

17 
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protective rule it would often be difficult to take any steps towards an amk_ 

compromise or adjustment; and, as Lord Mansfield has observed, all men must 
be permitted to buy their peace without prejudice to them should the offer not 
succeed ; such offers being made to stop litigation, without regard to the ques¬ 
tion whether anything is due or not.’ r (I) It is most important that the door 
should not be shut against compromises.(2) TV hen a man offers to compromise 
a claim, he does not thereby necessarily admit it, but simply agrees to pay so 
much to be rid of the action. 

e. 17 (“Admission.”) 8 * 3 (“Evidence”) 

e. 3 (** Relevant”) 8 * 126 (Professional Communications .) 

Steph. Dig., Art. 20 ; Taylor, Ev., §§ 774, 795—797, 798, 799 ; Roscoe, N. P. Ev., 62, 
63 ; Powell, Ev., 9th Ed., 421 ; Phillips, Ev., 326, 328 ; Cordery’s Law relating to Solicitors, 
2nd Ed., 83. 

COMMENTARY. 

Admissions either verbal or in writing by way of compromise or during 
treaty are, if made under the circumstances mentioned in the section, protected, 
generally, neither letters written without prejudice nor replies to such letters, 
tpuigh not wnnhniv guarded, can be used as evidence against the parties writing 
, them. (3) Thus a letter marked without prejudice ” protects subsequent^ 
ancTeven previous(&) letters m the same correspondence. Such letters 
however, are only protected if bona fide written with • /a\ 

Thus a letter “ itithout prejudice,” which contains a thm 11 compromise.(6) 
if the offer he not accepted, is admissible to prove such 
the admission be merely of a collateral or m l Wn Wt ,' (7) 1° I 1 ® 0 * 
writing of a party, which is capable of easy ^Z bv other Z “ th f 
connected with the substantial merits of the cause' it n 1 3 4 * ? eans ’ ari ' . ls 1K 
though made pending negotiations^) ; as also w lTofftrs ni, 6 ™ celved >j. ev ff 
the offer has been ac&pted.(9) For if the termsTronoSl , ZiZ™ 1 
accepted, a complete contract is established, and tho letter & , etter -., a 

“without prejudice” operates to alter the old stateof S alt ^ ugh . V fl 
new one. A contract is constituted in respect of which relief l ° 13 ' 
or specific performance would be given.(lO) The merefiS tZZZ* 
stated to have been written “ without prejudice ” will not exclude ft^The rule 
lwhich excludes documents marked without prejudice ” 

U- -me i, ,» disp,t u or n,go,i..i. n P 


(1) Taylor, Ev., $ 795, and see ib., §5 
774, 796, 797, and cases there cited; 
Roscoe, N. P. Ev., 62, 63; Steph. Dig., 
Art. 20; Powell, Ev., 300; Phillips, Ev., 
326. 


(2) Per Bowen, L. J., in IValker v. 
Wilsher, supra. 

(3) Roscoe, N. P. Ev., 62; Paddock v. 
Forrester, 3 M. & G., 903; Hoghton v. 
Hoghton, 15 Beav., 278, 321 ; Walker v. 
Wilsher, supra. 

(4) Paddock v. Forrester, supra; Re 

Harris, 44 L. J., Bkcy., 33. “ It is not 


necessary to go on putting * without pre¬ 
judice ’ at the head of every letter,” ib.; 
Walker v. Wilsher, supra, 337. 

(5) Peacock v. Harper, 26 W. R. (Eng.), 
109. In this case a second letter “ with¬ 
out prejudice ” was held to protect a 


ZllZ '> not jessed to he “ without 
i t / lce 011 the ground that the second 
the former^ 0 ta ^ Cn <ia a post script to 

^ v * Boynton, 21 Sol. Jour., 

631, cited in Cordery, 83. In the case, of 
v ‘ Th °mpson, « Times,” 19th Jan., 

5/ \ a law yer’s clerk sued for breach of 
promise of marriage, sought to exclude his 
love-letters because he had headed them 
all ' without prejudice.” 

( , 7 > *“7f v - s P*nce, 58 L. T., 438. 

(») H abridge v. Kcnneson, 1 Eap., 
, ; see also p C r Lord Kenyon, C. '» 

J umcr v. Railton, 2 Esp., 474. 

(9) Walker v. Wilsher, supra, 337 ; l 11 
re River Steamer Co., L. R., 6 Ch., 822. 

OOj Per Lindley, L. J . in Walker v. 
Wtlshcr, 23 Q. B. D., 335, at p. 337. 
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for the settlement of the dispute or negotiation.(1) Further, an admis¬ 
sion without prejudice may be used against the party making it where it is made 
subject to a condition which has been performed by the other party. Thus in a 
suit on a bill of exchange, where the defendant stated in a letter to the plaintiff 
that he had not had notice of the dishonour of the bill, but that if the debt was 
accepted without costs, he would give the plaintiff a cheque for it, and the 
plaintiff thereupon discontinued the action on payment of costs, it was add 
that the plaintiff was, in a second action on the bill, entitled to use the letter 
in proof of waiver of notice of dishonour. The first action being discontinued 
before the second was begun, the conditional waiver became absolute and the 
letter admissible in evidence.(2) Letters without prejudice cannot, without 
the consent of both parties, be read on a question of costs to show willingness 
to settle; although the mere fact and date of such letters or negotiations, 
as distinguished from their contents, may sometimes be received to explain 
delay.(3) “ Perhaps, also, an offer of compromise, the essence of which is 

that the party making it is willing to submit to a sacrifice, or to make a con¬ 
cession^), will be rejected, though nothing at the time was expressly said 
respecting its confidential character, if it clearly appears to have icon made 
under the faith of a pending treaty, into which the party has J °yn e; bv the 
confidence of an arrangement being effected.”(5) But m * ^ a sene© of any 
express, or strongly implied, restriction as to confidence, an 0 iA ( ' compromise 
is clcarlv admissible and may be material as some evidence °_ ia 1 lt > (b) > 
although it may not be proper to enquire into the terms offeree ( ) lough it 
must still be borne in mind that such an offer may be m o c or k ^ ve ° 
purchasing peace and without admitting liability to the extent o ^ im.(6) 

Much depends upon the circumstances of the case.(9) -1-be 111 1 ^ 4 PI . 

to admissions made before an arbitrator ; for though m tins ca * * , e ' 
ceedings are said to be before a domestic forum, yet the pa ie > ’ 1 2 > 

contesting their rights as adversely as before any other tn c y ) \ > 

however, been held that nothing which passes between t ie par its o sm in 
any attempt at arbitration or compromise should be allowct o ^ V® ^ 
prejudice to the merits of their case as it eventually comes ( ore * le 

Court. No presumption can be raised against a party tjo> a sui from his refusal 
to withdraw from the determination and submit o t ation.l^11) An 
admission before an arbitrator is admissible in evidence although it is for 
the Court dealing with the facts to attach whatevei weight- it thinks proper 
such an admission. The rule enunciated in 'das section does not apply to 
such admissions.(12) 


Madhavrav v. Gulabhai, 23 B., 177, 
(1898), citing In rr Pain trey ; Ex 
I'^rtr Holt (189.1 ), 2 Q. B., 116. 

(2) Holdszvorth v. Dinsdale , 19 W. R. 
<Eng.y 798. 

(3) IValker v. WUsher, 23 Q. B. D., 

V, 3 * * * 7 8 ; Scc ‘ however, Williams \. Thomas , 

31 C J., Ch„ 674. 

36 j 4 > Thompson v. Austen, 2D. & R., 


(5) Wold ridge v. Kennison. 1 Esp.. 14 
la y lor ’ Kv.. § 795. 

(6) Wallace v. Small, 1 M. & M., 44 
f ‘ Laws on f ib 447n; Nicholson 

Smuh, 3 Stark, R.. 129; Taylor, Ev„ 


(7) Harding v . Jones. 1 T 
scc^ also Thomas v. Morgan. 2 


& G., 135; 
C. M, & R.. 


(8) Afcajan Matqar v. Alimuddi Mia, 


44 C., 130 (1917). Letters Patent appeal, 
her Sanderson, C. J., and Mookcrjcc, J. 

(9) Eield, Ev., 6th Ed.. 95, 96; see 
also observations of Lord St. Leonards in 
Jordcn v. Money, 5 H. L. C.. 245; “when 
:m attorney goes to an adverse party with 
a view to a compromise, or to an action, 
you must always look with very great 

care at his evidence of what then 

occurred.'’ 

tiOl Doe d. IJoyd v. Evans, 3 C. & P., 
279 ; the admissions may be proved by 

(he arbitrator; Gregory v. Howard, 3 
Esp., 113 ' Taylor, Ev., 8§ 798. 799; 

Uoe, N. P. Ev., 63 ; as to incriminating 
answers, see s. 132, post. 

(Ill Mohabecr Singh v. Qhujjo Singh, 
20 W. R-, 172 (1873). 

(12) Funiab Singh v. Ramautar Singh. 

4 Pat. L. L. 676; 52. I. C M 34S. 
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260 IRRELEVANT CONFESSIONS. 

24. A confession made by an accused person is irrelevant 
in a criminal proceeding, if the making of the confession appears 
to the Court to have been caused by any inducement, threat, or 
promise, having reference to the charge against the accused 
person, proceeding from a person in authority, and sufficient, in 
the opinion of the Court, to give the accused person grounds which 
would appear to him reasonable for supposing that by making it 
he would gain an\ advantage or avoid any evil of a temporal 
nature in reference to the proceedings against him. 



/ 


Principle.-- The ground upon winch confessions, like other admission! 
are received, is the presumption that no person will voluntarily make a state¬ 
ment which is against his interest unless it be true.(l) But- the force of the 
confession depends upon its voluntary cbaracter.(2) The object of the rule 
relating to’the exclusion of confessions is to exclude all oonfeLmas vldcli raav 
/havpeeu procured by the prisoner being led to suppose that it will he bouTr 
for him to admit himself to be guilty of an offence wluVh i „ n C ^ 
mitted.(3) There is a danger that the accused Lav be led i i ^ TT C °' u 

falsely. The principle upon which the confSsioTk in ^ 

certain conditions testimonially untrustworthy.(4) Moreover •“ Und ®5 

such evidence would naturaUy lead the agents of the nX 1 

obtain a character for activity and zeal, to harass and ormrL ^ 1 2 3 * * 6 * seeking to 
hope of wringing from them a reluctant confession.(5) 11 P rlsoners > ln tlie 


8S - 8 * ‘ 28 (C ° nfmion rental of imprest 

». 3 ( Relevant. ) caused by inducement.) 

s. 3 (“ CourC’) s. 80 {Presumption m to document purporting 

to be a confession .) 

Steph. Dig., Arts 21-23 i Taykr Ev., §§802-900 ; Best, Ev., §S 531-553 . 3 Russ., 
er., 440—499 ; Powell, Ev., 9th Ed., 104—110; Plupson, Ev., 5th Ed 248 -°59 • Wills 
Ev., 2nd Ed., 300-307 ; Norton, Ev., 154-104 ; Cr. Pr. Code, ss. 163, 3 « . Uosc ‘ e ’ Cr K v.! 
13th Ed., 35-50. A Treatise on the Admissibility of Confession and Challenge of ’jurors in 
criminal cases in England and Ireland by iieniy H. Joy ; Wigmore, ^ ^ ^ 


commentary. 


wordily 6 P, lace ’ an important question arises as to the meaning of these 
words and as to the person on whom the onus rests of showing that the confes- 
VO r ary u 0r ia y*uufary. The use of the word “ appears,” it has been 
sa!d(6) seems to show that this section does not require positive proof (within 
the definition of the third section) of improper inducement to justify the rejection 
of the confession: such word indicating a lesser degree of probability than 


(1) Taylor, Ev., § 865; Phillips & Arn., 
Ev., 401 : Best, Ev., § 524; v. ante, p. 217, 
note (7); Wills, Ev., 102. 

(2) Taylor, Ev., §§ 872, 874; see re¬ 
marks in R. v. Thomson , L. R. (1893), 
2 Q. B., at p. 15. 

(3) 3 Rusa. Cr., 442; per Littledale, J.. 

in A\ v. Court, 7 C. & P„ 486 ; but iu R. v. 

Baldry, 2 Den, C. C., 430, Lord Campbell, 

C. J., said: “The reason is not that the 

law supposes that the statement will be 

false, but that the prisoner has made the 

confession under a bias, and that, therefore, 


it would be better not to submit it to the 
jury. But see also Lord Campbells 
dtetuni m R. v . Scott , 1 D. & B., 47, 48; 
and Taylor, Ev.. § S74; R. y. Nabadwip 
Gosnami, 1 B. L. R., O. S., 15, 22, 25 
(1868); R. v. Thomas , 7 C. & P., 345. 

(4) Wigmore, Ev., § 822. 

(5) Taylor. Ev., § 874. 

(6) R. v. BaswaiUa, 2o B., 168 (1900); 
s. c.. 2 Bom. L. R., 761, 765. On this, 
and what follows, see the aide article by 
“Lex” in 2 Bom. L. R., 157, as also am 
article by another contributor at p. 217. 
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has 


imu ueen umawmuy oDtameci ana yer mignr, ue in a, puamuu ^ —- 

appeared to it to have been the case.(l) It is, however, to be observed t a 
if the word “ appear ” is to be placed in opposition to the term proof, t ere 
may be discrepancy between the terms of this section and the eightieth soo ion 
in the case of recorded confessions which are presumed to be volun a ^y un “ 1 
disproved to be so. Perhaps, therefore, it would be more correct to say t a as 
nnder the third section, prudence is to determine whether a fact exists or not, 
the use of the word “ appear,” while requiring proof, indicates tha a ess egree 
of such proof is required in this than in other cases. By whom t ion mus ic 
Existence or non-existence of the inducement, threat or promise e pro\ec or 
made to appear ? Is the confession to be presumed to be vo unary un 1 ie 
contrary be shown, or must the prosecution in all, or if not in all, in what cases, 
establish its voluntary character before it can be admitted m e\i< once . llu^ 
subject is one of considerable difficulty. In England, the case W 1S fc 
uniform. It has been held that a confession is presumed to be vol^tary unless 
the contraryls~sliown(2) with the result that it is pnmifach c admssibl©> ^d can , 
only be excluded when it is proved or made to appear tha 1 3 t • i b T as / 
?0t voluntary. On the othei hand, it has been held that theinatenal question 
is whether a confession has been obtained by improper in > 1 * V 

evidence to this point being in its nature preliminary, at <- rc . * .. , z 1 ' 

who will require the prosecutor to show affirmatively to 11 ^‘ inducement 
the statement was not made under the influence of t t u 0 * 

and who in the event of any doubt subsisting on this t i ie head-note of 

fession.(3) In the Crown case reserved R. v. Tkompso ( , f • i 

the report states the decision to be that in order that endeng J«* 

^moner may be admissible, it must be affirniatively 1 ^ ^ ^ 

adooteT- 8 T and V r‘ Untary i’ ^ n<1 1 IrsT No doubt the Court stated 
adopted m Roscoe on Criminal Evidence.(o) , a^a^a 

that the test by which the admissibility of a confession may be decided 
was — bad it been proved affirmatively 7 that the eon * . ° 1 

tary.(6) But, the proposition in the head-note appears when the whole case is 
considered, to be too broadly laid down. In the case t is stated that there 
was ground for suspicion(7)/and Cave, J., who delivered the judgment of the 
Court, says later on(8): “ I prefer to put niv jooS'oent on the ground that it 
is the duty of the prosecution to prove in cn t >' y . , , a *• . prisoner s state- 1 
ment was free and voluntary.” It has been said that this section was intended I 
merely to reproduce the English law, and that the word ” appears ” occurs in 
Art, 22 of Sir James Fitziames Stephen’s Digest of the Law of Evidence as it 
does in this section.(9) However this may be, the law of tins country is con¬ 
tained in the present section which must be fairly construed according to its 
language in order to ascertain what that law is. 

Firstly, as regards judicial confessions, the Criminal Procedure Code con¬ 
tains provisions as to the manner in which they should be recorded. 

(1) R. v. Baswanta, supra. 

(2) R. v. Williams, 3 Russ.. Cr. f 497; 
see also R. v. Cletvcs, 4 C. & P.. 221 ; 

R. v. Swatkins, 4 C. & P.. 348: Roscoe, 

Cr., Ev., 53, 11th Ed.; Field, Ev., 5th 
Ed., 138. 

(3) R. v. Warringham, 2 Den. C. C., 

447 where Parke, B., said to counsel 

for the prosecution “You are hound to 

satisfy me that the confession which you 


seek to use against the prisoner was not 
obtained from him by improper means” 
Tavlor. Ev., § 872. 

; 4 > 1893, 2 Q. B., 12. 

(5) 12th F.d., p. 49. 

(6) 1893.. 2 Q. B., at p. 17. 

(7) lb at P. J?. 

(8) lb., at p. 18, 

<9) 2 Bom. L. R-, 234. 
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Confessions of accused persons recorded by Magistrates are admissible"'!!! 
evidence, subject only to the provisions of sections 164 and 364 of the Criminal 
Procedure Code. The first of these sections provides that any Magistrate, not 
being a police-officer, may record a confession made to him, while a case is under 
investigation by the Police, or at any time afterwards, before the commence¬ 
ment of the enquiry (preliminary to committal to the Court of Sessions) or trial. 
Such confessions must be recorded and signed in the manner provided in section. 
364. The Magistrate referred to in section 164 is a Magistrate other than the 
Magistrate by whom the case is to be inquired into or tried.(l) If the confes¬ 
sion is made before a competent Magistrate who is making the preliminary 
enquiry, it is sufficient if the provisions of section 364 are complied with.(2) 
But a ‘record is unnecessary when a confession is made in Court to the officer 
trying the case at the time of trial where the accused can be convicted on the 
plea of guilty.(3) It is important that a Magistrate before recording the con¬ 
fession of an accused person then in custody of the police should ascertain how 
long the accused has been m custody If there is no record of that fact the 
Sessions Judge, before holding the confession relevant under the twentv-fourth 
section, should send for the Magistrate and satisfy himself on the point (4) The 
question of the admissibility of confessions, irregularly- recorded, has been much 
simplified by the provisions of section 533 of the Criminal Procedure Code. 
In cases coining yynthm that section the Court may supplement the defective 
record by taking oral evidence that the accused person duly made the statement 
recorded, notwithstanding the provisions of section 91. post (5) If the defects 
in the record cannot be cured under this section, no secondary evidence can be 
given of a confession under section 164.(6) Section 533 will not render a confes¬ 
sion taken under section 164 admissible where no attempt has been made to 
conform to the provisions of the latter section. (7) 


Under section 80 of this Act whenever any document is produced before anv 
Court purporting to be a statement or confession by any prisoner or accused 
person taken in accordance with law and purporting to be signed by anv Judge 
or Magistrate, the Court shall presume that the document is genuine • that anv 
statements as to the circumstances under which it was taken (as that the confes¬ 
sion was voluntary) purporting to be made by the person sig nin g p are true 


(1) R. v. Jetoo, 23 W. R., Cr., 16 

(1875). In the matter ot' Bchari Hajdi, 
5 C. L. R.. 238 (1879) ; Krishno Monee v. 
R., 6 C. L. R.. 289 (1880); R. v. Anunt- 
ram Singh, 5 C., 954, F. B., 880, followed 
in R. v. Yakub Khan, 5 A., 253 (1883) ; 
the provisions of s. 164, however, have no 
application to statements taken in the 
course of a police-investigation in the town 
of Calcutta: R. v. Niltnadhub Mitter, 15 
C., 595 (1888), followed in R. v. Visrani 
Babaji, 21 B.. 495 (1896). A Deputy 

Magistrate should not act as Magistrate 
in a case in which he is himself the 
prosecutor and take confessions of prison¬ 
ers before himself. R. v. Boidnath Singh, 
3 W. R.. Cr., 29 (1865). 

(2) Krishno Monee v. R., 6 C. L. R.. 
289 ( 1880/, R. v. Anuntram Singh, supra; 
Yakub Khan, supra. 

(3) In the matter of Chumman Shah, 
3 C.. 756 ( 1878). 

(4) R. v. J Vorayan, 25 B. t 543 (1901). 

(5) Cr. Pr. Code, s. 533; this section 
applies to confessions and statements 
recorded under both ss. 164 aud 364; the 


corresponding section of the old Code (s. 

X of 1872) dealt onlv with 
cnur ! . and <: on /<*sions made 'in the 

. e ,° a Preliminary enquiry and did 
tn confessions recorded under s. 
w , it * f h res «nt Code). R. v. Rai 
* ata "> 10 B. H. C. R., 166 (1873); con- 
sequently when a confession taken under 
* * ’ Was Inadmissible in evidence oral 

cMdeiice was excluded by s. 91 post, ib- 
l, ' Shiv^ l b., 21*9 ( 1876 ); R. v- 
3Ian;i Tamolee, 4 C.. 696 (1879); contra 
.' v - Rwnanjiyya, 2 M., 5 (1878); but 
3rr u ar * recorded confessions and state¬ 
ments under either s. 164 or 426 of the 
present Act may either be (1) remediable 
under s. 533 or (2) not. In the case of 
U>. oral evidence is admissible; in the 
case of (2), it is admissible at any rate 
m the case of an irregular record under 
164 (v. next note). 

(6) R. v. p’iran, 9 M.. 224 (1886): /<*> 
JYarayan v R, t \y c., 862 (1890). 

(7) R. v. t'iran. supra; Jai Narayan 
Rai \ R ‘Hipra; latter case dissented from 
mi R. \. J-is>am Babaji, 21 B.. 495 501 
(1896). 
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such evidence, statements or confession was duly taken. This formal 
cate is all that the law in strictness requires, and is primd facie evidence of 
the voluntary character of the confession. It is the duty of the Magistrate 
to satisfy himself that the confession is not excluded by this section.(l) It is 
to be feared, however, that such certificates are often not worth much as evi¬ 
dence of the absence of inducement. Assuming that a prisoner has been in¬ 
duced to confess, he will not unlikely assure the recording Magistrate that his 
confession is quite voluntary, knowing that he will leave the Magistrate s pre¬ 
sence in the custody of the police and remain in their charge for many days to 
come.(2) I n the case of extra- j udi cial co n fessions t here h no .^uch puma faoie 
yddenre as that afforded by the certificate. In both cases, however, there is to 
be considered the effect of the word “ appear ” in this section, rius, as already 
slated, does not connote strict “ proof.” Still, although \er\ probably 
a confession may be rejected on well-grounded conjecture, there must (unless 
the onus lies upon the prosecution) be something before the Court on which such 
conjecture can rest.(3) In the first place, does the onus lie upon the prosecution 
! n cases to prove that a confession is voluntary before it can be used 
in Evidence ? If this be the law in England, which is doubtful, it has been held 
that such a rule does not prevail in this country. In the absence o evidence it 
is not to be presumed that a statement objected to on the groun o i having 
been induced by illegal pressure is inadmissible.(4) To require a s the criterion 
°f admissibility affirmative proof that a duly recorded and certified confession 
was free and voluntarv is not consistent with the terms of us c or with 
Previous decisions or practice.(5) Thus a statement in writing by an accused 
person containing allegations which, whether they are true 01 not, appear to 


U) R. v. Narayan, 25 B., 543 (1901); 
v - Jad "b Das , 27 C., 295 ; s. c., 4 C. 

• N. f 129. R, y. Basivanta, supra. See 
ircular of Bombay High Court (Bombay 
iroveniment Gazette , 1900, Part I, p. 919. 
om. L. R., 157), requiring Magistrates 
ore recording confessions to satisfy 
. em selves by all means in their power, 
? ac uding the examination of the bodies 
the accused, that the confessions are 
4 °d l . nt j* ry - See R. v. Gunesh Koormee, 
Cr., 1 (1865), where the prisoner 
e rapted his statement when read over 
° mi and said that he was compelled 
L ‘ and the Sessions Judge without 
,ng an >* inquiry or taking evidence 
pnn the point, submitted the prisoner’s 
en , le ? t , to *ke ^ ur y as a confession ; it 
, ? e 1 t^ lat the Judge was wrong in 
ohir, an ? ^at should rather have 
S ? i. 1 le ^ ury not to accept the prison 
t u ^ a einent as a confession. As regards 
it ■ Sess ' on "' Cl, urt it has been held that 
to r#»-»ri° necessar 7 for a Sessions Judge 
bv th > T'r to P r * son crs confessions made 
if r ief ° re a Ma « is trate and ask them 

t o, Of !u Ve any to the recep- 

tion ot their confession: R v Misser 

appears o , W \ ®V ^ 9 <»«*>>. But it 
Michael \ V T JeC " the °P inio11 of Sir 
fl 1 in *■ V. Kashinatli 

uwKar, 8 Bom. H. C. R.. it- m 

also thi y t C r ” mmitting Magistrate, but 
y e , r : mg f-ourt, ought to make need¬ 
ful enquiries where allegations are made 


in a regular and proper manner to the 
Sessions Court that a confession before a 
Magistrate was improperly induced, a 
procedure which was followed in the Eng¬ 
lish Courts so far back as the 12th 
century (Pollock and Maitland, History of 
English Law, Book ii.'pp. 650, 651). See 
also R- v. Narayan supra, s. c„ 3 Bom. 
L. R-. 122 - 

(2) See remarks of Westropp, C. J., in 
r, Kassinath Dinkar, 8 Bom. H. C. R., 
136 

'(3) R. v. Baszvanta, 2 Bom. L. R., 761 
765 (1900). 

(4) R • v. Balvant Pendharkar, 11 Bom. 

H. C. R- 137 - 138 (1874); R. v. Dado 
Ana. 15 B., 452, 480 (1889); R. v. Bhai- 
ram Singh, 3 A., 338, 339 (1880). A 

prisoner alleging that a confession was 
unduly extorted should offer some proof 
of his statements to the Court. So an 
accused retracting a confession alleging 
(hat it was caused 1>> ill-treatment by the 
Police, has, it is held, the onus of establish¬ 
ing such ill-treatment or other inducement. 
Rmteror v. Kabiii Katotw, 22 C. W. N.. 
809: s. C„ 19 Cr. L. J.. 959. 

(5) R . v. Basivanta. 2 Bom. L, R., 761, 
765 (1900): s. c.. 25 BT., 168, disapproving 
or R. Balya Dagdu, Cr. R. 3 of 1898 
r Bom. H. C.». in which Parsons, J., held 
that a confession to be admitted at all in 
evidence must be proved to have been made 
voluntarily and not to have beeu caused 
by improper inducement. 
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indicate that the statement was not made voluntarily, is inadmissible.(1) If it 
however, “ appears ” that the confession is not voluntary, it must be excluded. 
Unless this is disclosed by the evidence for the prosecution the onus of establish¬ 
ing this fact will be upon the accused—a fact which in a large number of, if not 
in most cases, the accused will not be in a position to establish. It is in this 
connection that the question of the retraction of confessions becomes of the 
highest importance. If a confession, which has been previously made, whether 
judicially or estra-judicially, is not retracted at the trial, there appears to be 
little or no reason why it should not be accepted without any proof bein" "iven 
of its voluntary character. And it has been held that the law does not require 
that the confession of an accused person should be corroborated before it is 
acted upon.. It is for the Court to say whether the confession is to be believed 
or not.(2K This is however not so where as is frequently the case, the confes¬ 
sion is retracted at the trial. I n a very large percentage of Sessions cases the 
prisoners will be found to have made elaborate confessions, shortly after coming 
into the hands of the Pohce; not infrequently these confessions are adhered 
to m the committing Magistrate’s Court; t hey are almost invariably retracted 
when the proceedings have reached a final sta^e anA • y ■ . 

Bar „! tlA™ W - The.e ££& 

in themselves, can scarcely fail to attract the anxious i 't , 00 i,„ 

regard the efficient administration of justice as matter i„ which they'iredTrectly 
and personally implicated, not as a mere routine work mflnrJ*! L+wful™ 
in the hipher tribunal,.”® The retraction oi con’c^om - t w 

Straight, J in R v. BaM La i(4),>n entile,, dt ^it, .S’dfffienlW 

to those who have to see that justice is properly administered ” " V d d “ y 

I„ R. v. Thompson (5) Cave, J. said, “I would add that for my part I 
always suspect these confessions, which are supposed to be the offsnr nc of 
penitence and remorse, and which nevertheless are repudiated hv h ■ nn ® „+ 
the trial. It is remarkable that it Is 

a confession to he given when the proof of the prisoner’s <rnilt i« nf i evl( ? tnc( ? 
and satisfactory ; but when it is not clear and satkfLto^ ihl ° fc ^ rwise . cl< *I 
infrequently alleged to have been seized with thTdS?SA =c?“2 
remorse to supplement it with a confession ; a desire which vanishes as sooii 
as he appears in a Court of Justice.” Were it not for the i L 

section 80 of this Act it is submitted that the rule which sho,d u^JjJ 

in all cases of retracted confessions, is to throw the otJ £ SJfS! 
of affirmatively proving the voluntary character of the confession v ' i lM br 
atetractedW ci. th, mere Hot that , 

inference of improper mducement.(6) Such retraction may be due to the fear of 
punishment for an offence, which has been the subject of a true and voluntary 
confession. Having regard, however to the notorious fact that confessions are 
frequently extorted in this country(7), retraction might not improperly be 
held to cast upon the prosecution the onus of showing that the confession 
was a voluntary one. When a prisoner has confessed and afterwards pleads 
not guilty, the truth and voluntariness of the confession is denied by implica¬ 
tion. When a prisoner says be has been forced to confess, the Judge is put 
upon judicial enquiry, and that enquiry, it may well be urged, should precede 


(1> R. v. Taranath Roy Chotvdry (1910), 
37 C., 735. 

(2) Em par or v. Dhatii, 20 Cr. L. J., 721 ; 
Set Siieoprnsdd Koeri v. Emperor , 20 Cr. 
h. J., 562. 

(3) 2 Bom. L. R. f 157. 

(4) 6 A., at p. 543 (1884), referred to 
in R. v. Dada Ana, 15 B.. 452. 461 (1889). 

(5) L. R., 1893, 2 Q. B., 12, 18, cited 


with approval in the Deputy Legal Re¬ 
membrancer v. Koruna B'aistobij 22 C., at 
p. 172 (1894). 

(6) So in Shcoprasad Koeri v. Emperor, 
20 Cr. L. J., 562; it was held that the 
);:cf of retraction would not (necessarily) 
deprive a confession of its ( primd facie ) 
voluntary character. 

(7) Sec cases cited, post. 
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o-vAiiiission of the confession and any examination into its truth.(1) As, 
however, the law now stands, provided it was voluntarily made, the confession 
of a prisoner before a Magistrate is admissible in evidence against the prisoner 
even though the confession be retracted before the Sessions Jud|e.(-») A meve 
subsequent retraction of a confession, which is duly recorded and certified v a, 
Magistrate, is not enough in all cases to make it appear to have been un aw u y 
induced. (3) 

According to some rulings of the Madras High Court a retracted confessiion 
must be supported bv independent reliable evidence corroborating i in ma eria 
particulars.^) That Court has, however, more recently held(51 in general 
conformity with the views expressed by the other High Courts( ), 

1 e laid down as an absolute rule of law that a confession made anc > *=> d 1 ; 11 . v _ 

retracted by a prisoner cannot be accepted as evidence o 1S o 111 W1 a ' ,u 
independent corroborative evidence. The weight to be gi^en ^ o sue i a con e>> 
sion must depend upon the circumstances under which ^ ession wa>. 
originally given and the circumstances under which it waj> I'e J^ ™ u ng 

the reasons given by the prisoner for his retraction.(7) T ie 1 v. ° Sl ^ 1 
a confession is in each case a matter to be decided by the Cour - & 0 ' e 

circumstances of each particular case, and if the Court is 0 P j , S - l , 1C 1 
a confession is true, the Court is bound to act, so far as the P^onmakiug t is 1 
concerned, upon such belief.(S) The use to be made of sue to relv on 

matter of prudence rather than of law. (9) It consideration of 

and act on a confession which has beeu retracted, uni s t 

the whole evidence in the case the Court is in . the posrioi ^ un j 

he«it,tin g conclusion that the confession is tn.c, u ■ in a e ^ n dent 

'«*~ l ““ a 

under which it was taken indicate its truth.(11) 

A retracted confession is almost always open to B ^ ^ all v rennire 
^ill therefore, in conformitv with the abovementionec r g > g <. I 
corroborative evidence of ‘its truth, even though there be no absolute rule 


(1) 2 Bom. L. I<„ 161, 163. 

(•2) A, v. Srccmuty Mongola. 6 W. R. 
(1866 ) ; R. v. Mussamnt Jcma, 
W. R.. Cr„ 40 (1867); R. v. Balvai i 
Bendharkar, 11 Bom. H. C. R., 157 (1874) 
v - P e i, a Casi, 4 W. R., Cr., 16 (1865 
Lwhen prisoners confess in the most cii 
cumstantial manner to having committed 
niurder, the finding of the body is no 
absolutely essential to a conviction: R. \ 
Uudduruddcen, 11 W. R, 20 (18693; , 
Judge held to have exercised a proper dis 
cretion in not passing sentence of deat 
a case which the dead body was no 
oun /?. v B hut tun Rujzcan, 12 W. R 
rn V (I ^69); [the properly attests 
omessmn of a prisoner before a Magis 
p ' e su f^ cie nt for his conviction withou 
a Cf ?i,° ratlve ev 'dence f and nctwithstandin, 
CQurt^ Cq \ lCHt (icuial before the Session 
of th* i \- JUt - %V ^ erc 'here was misconduc 

could nut CC sa l fclv aS b he,d 1hat thC pri ^ neT 
OWn rn . . , c y ,c convicted on tbeii 

corroboraf^ C without an 

corrobornmn; Sofirudccn v. R„ 2 C. I 

Prasad* * CC note 5< a,so Shcc 

Prasad Kocn v. Emperor, 20 Cr. L. J 

562, supra. 

(*) R. v. Bosvanta, 25 B., 168 (1900) 


v. Kahili Katonc, 19 Cr. L. J., 

959. 

( 4 ) R. v. Rangl 10 M., 295 (1886); 
R ' v . Bharmoppa, 12 M., 123 (1888); in 
R \ v . Rom Vayer, 19 M., 482 (1896), the 
•concessions were corroborated. 

( 5) R. v. Raman. 21 M., 83, 88 (1897). 
As to the necessity of corroboration when 
it js used as against others than the 
maker, see Vasin v. R 28 C., 683 (1901J. 

(6) R- v - Bhuttun Rujwun, 12 \V. R. f 
Cr.. 49 (1869); R. v. Gharya , 19 B. f 728 
(1894); R. v. Ganbia, 23 B. f 316 (1S98); 
R v. Maiku Lal f 20 A.. 133 (1897) ; R. v. 
Rcivic (1907), 29 A., 434. post, p. 186. 

(7) R. v. Raman, 24 M., 83, 88 (1897). 
/$) E. \. Maiku Lai 20 A., 133 (1897). 
(Of R. v. Gharya. 19 B., 728 (1894). 

(10) /?. v * Mahabir, 18 A., 78 (1895). 
See R v * Jadab Das, 4 C. W. N., 129; 
s. c., 27 C., 295. 

(11) R. v. Maiku Lal t 20 A., 133 (1897) ; 

see also R v. Kaskinath Dinkar, 8 Bom. 
H C. R- Cr. Cn., 126, 138 (1871); R, v. 
Dada Ana. 15 B., 452, 461 (1889) ; R. v. 
fiabu Lai 6 A., 509. 542 (1884) ; R . v. 
Jagat Chandra , 22 C., 50, 77 (1894); 

Deputy Legal Remembrancer v. Karuna 
Baistobi, 22 C. ( 164 (1894). 
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of law requiring corroboration of a retracted confession, the matter 
of prudence and it is prudent as a general rule to require corroboration.(1). 
This procedure will in effect practically achieve the same results as a rule 
requiring proof of the voluntary character of a retracted confession, inasmuch 
as though these decisions require evidence of the truth of the confession and 
not of its voluntary character, the truth of voluntariness may not unreasonably 
though not necessarily, be inferred where the truth of the confession is estab¬ 
lished. In a recent case, where a friend of the accused had made a statement 
to a Police-officer (which was taken down in writing) but at the trial had denied 
having made it and the Presiding Judge had admitted the statement in evidence- 
both to discredit its maker and also as evidence against the accused in that 
it contained statements made to the Police corroborating confessions made by 
the accused ; it was held by the Full Bench of the Bombay High Court that 
the said document ought not to have been used in evidence against the accused 
but that his confessions were not made irrelevant Under this sect-ion hxr 
addition of the' statement.^) action by the 

The law, as it at present stands, may thus be summarized : . (a) In the 
case of judicial confessions recorded in the manner prescribed hv n • • T 
Procedure Code, the confession is to be held pnm/S tol L, . . 

the contrary is shown. (6) Both in the case of judicial and - 

fessions the onus is upon the accused of showing that under thi™ JU 5 lCla con * 
fession he has made is irrelevant, (c) While the mere fact of retrod' 011 * ““l 
in itself sufficient to make it appear to have been unlawfully.- i r<?fc ra c ti°n is not 
cases as a general rule, corroborative evicW ofthe &^ 
and, by implication, of its voluntariness is required When. „ Q h . C0n ^ ss ' 011 
came to the conclusion that the confessions must be taken to h! Ses , si0,ls Jud g® 
true, because there was no evidence of ill-treatment byIheV volu *W al *d 
fessions had been repeated before the coinmittffig M^ral Z’ th ° °°S' 
after they had been made and recorded, the Court saicf “ Th . r n } i a 
a Feat .leal of forc e in that masoning, but where a Session , 
we think, the duty of a Court that is called to ac t u.mn itH^ i?^ ’ ‘ 3 ’ 

of murder, to enquire into all the material points and surroimrlin ^ m ? CaS6 
and satisfy itself fully that the confession 

cases the Court is not at liberty to act upon mere conieetnm ( ,?l In . ° her 
of a confession must be based upon the nature of the confe^in^,-!' s , re J 0C 
closed by the evidence for the prosecution or adduced in proof I’l ' C 1 a ° V nt- 
guilty by the accused. If f ron » the evidence given b tlJml ?•“ pl f ° f n ° 
doubtful whether the confession was voluntary th e um , w ll f ° n ' V^n 
the Crown to affirmativ e lv establish that the confeSon 1 P nJ 

that it is admissible. If j n such case this be not established cX° 1 

upon the evidence adduced by the prosecution or the accused tLt^i f * f Pl ion 
was not voluntary, it must'be rejected under the te^Tof thif 
not only qualifies ss. 25, 26, but also this.(4) ° f t,m sectl0n - 27 

This and the succeeding sections, up to and including the thirtieth section, 
deal only with the specilic form of admission known as a confession But 
the preceding sections, up to and including the twenty-second section, deal with 
admissions generally in both criminal as well a> civil cases The tweutv- 
ffrst section therefore makes all confessions admissible except those which ai*e 


0> I?, v. lalit Mohan Chuckerbutty . 
S. B. i !91I ), 38 C., 559. Emperor v. 

A/jCcj'. Ja.cai, 19 Cr. L. }.. 275 (’the con¬ 
firmation should he not only as to the 
general story of the crime but as to the 
accused s connection with it: In Mobatak 
AH v. Emperor, 23 C. \V N . 886: the con 
fession wa« rejected : Upendra Math Das v. 


Emperor. 19 Cr. L. T., 826 :• Bhaddu v. 

foos w# 19 Cr * L, * J " 861 J , 46 L c ' 

(2) R. v. Narayan RaghuUath Patki 
(1907). 32 B.. Ill (Full Bench). 

(‘^ H. v. Durgava 3 Bom. L. R,, 441 
(1901). 

(4) Aim u<fdiu v. Emperor, 45 C., 557. 
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£red to be irrelevant or which are prohibited by this and the following sec¬ 
tions. By sections 24—26 the Legislature intended to throw a safeguard around 
prisoners.(l) 

It is difficult to lay down any hard-and-fast rule as to what constitutes 
a n inducement, a term which of course includes torture. The question is one 
for the discretion of the Judge, and its decision will vary in each particular 
case (v. post). A statement is inadmissible under this section only if the Court 
considers it to have been made in consequence of any inducement, threat, or 
promise.”(2) The relevancy of the confession is to be determined by the court, 
that is the Judge or the Magistrate, and not the jury.(3) Section ^4, whilst 
requiring the inducement to be offered by a person in authority, leaves it entirely 
to the Court to form its own opinion as to whether the inducement, threat, 
0r promise was sufficient to lead the prisoner to suppose that he would derive 
some benefit or avoid some evil of a temporal nature by confessing. (4) It is 
^material to whom a confession, obtained by undue influence, is maue. lhus 
a confession so tainted is irrelevant whether made to the Sessions udge(:)). or 
Magistrate^), or any Police-officer(7), or any other person, c.g., le traffic 
Manager of a Rail way (8), or the Master of a vessel.(9) It a 30 l m material 
whether the confession be made to the same person who ias use undue- 
OlfluenceflO), or whether it be made to a person other than the one w o a> leld 
° ut the inducement, threat or promise.(ll) “ Confessionsma esome <. a\s a ter 
ar rest may also often be true, but such confessions will. >eie\e, tn a most 
every instance not have been made voluntarily but have >een ex oi et \ 
ttialtreatment, or induced by promises of pardon on being ma e * NVl ^ (>1 ^ 

Crown. ,, (12) Confessions obtained after illegal detention n le o ict, mus 
,J . e regarded with grave suspicion.(13) Confessions m this country are often 
obtained by undue influence, especially by the Police, anc J us ac ias . ten 
jj| le subject of frequent judicial and public comment.(11) 10 . I0 P 0 !' s Slim ^ 

fbat many confessions are induced by improper means, an a mnocen 


R • v. Rama Dirapa . 3 B., 12, 17 
/8 '» P er West. J., as to the construe- 
n ot ss. 24 —26, see The Madras Law 
- Tan * and Feb.. 1895, pp. 12—44. 
tr f { R ‘ v - Balvant Pendharkar . 11 Bora. 

mV » " 137 ’ 138 ( |87 “)- 

Ca loo V * Haunah Moore, 21 L. J. Mag. 
r>' ' ' f ee R- v. Navroji DaJabhai, 9 

U\ o' C ’ R - 358 . 867 (1872). 

I, v '• Navroji Dadabhai, supra; at 
Post : t ’ , r Sargem ' c - .1-; see also s. 28, 

IV* gg ^ s ' ;i Mussamat Luchoo, 5 N. W. 

(1878 /- V v ‘ R an,a toirapa. 3 B., 12 
K v *“ v ' As Sbar All, 2 A.. 260 (1879) ; 
( 7 ) K CCr ’ ? C - 775 ( 1084 ). 

Bir* P v :^. LHcho °’ supra ’*• 

(9 1 R ’V’ 3 ' ! ° ! ' Dodobkai, supra. 
(1872, H ' Cks ’ 10 L R- App. 1 

(10) R. v. Hicks, sunn p ., 
mat Lnchoo. supra; R v ' S' v ‘ i J ussa ' 

k: feTS 

) K- Gobardkan , 9 A., 52S. 566 


(1887). p 9 T Brodhurst, T. 

(13 ) td.: R- v. Madar, Weekly Notes 
(1885), P-59. cited, ib. : R . v. Behary 
Singh- 7 ^ ■ R » Cr., 3 (1867) [exposition 
of a Police-officer’s powers of arrest and 
detention with the view to the suppression 
of torture]. R. v. Sagal Samba. 21 C. 
042. 660. 661 (1893). 

( 14 ) See R. v. Kohdai Kahar, 5 W. R., 
Or.. 6 (1866); R . v . Behary Singh, 7 XV. 
R.. Cr. 3 (1867) : R . v . Nilyo Gopal. 24 
\V. R t r. 80 ( 1875): Fabi/ La/. 6 A., 
509. 542. 543 (1884) ; R. v. Gobardhan . 
q A.. 528, 566 (1887): /?. v. Dado .4«a. 
15 B.. 152, 461 (1889). “It appears to 
be well known that the Police are in the 
habit of extorting confessions by illegal 
and improper means. They find that no- 
enquiry is made of them as to the truth 
of such charges, hut they are merely told 
they nuist obtain convictions.” per Pethe- 
ram C. J.. R- '. Ramanund, All. W. N. 
(*l885i. p. 22 1 : Stephen. Hist, of Criminal 
Law. p. 442: First Report of Indian Law 
Commissioners, and the Report of the latr 
Police Commission. Section 163, Cr. Pr. 
C**de. expressly forbids any such induce 
ment. as is mentioned in this section, being 
offered 
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“ person in 
authority. ’ 


people often accuse themselves falsely is known to the reader of any book on 
Evidence.’^!) 

When a confession has been received, and it afterwards appears from 
other evidence, that an inducement, threat, or promise was held out, the proper 
course for the Judge is to strike the confession out of the record and to tell 
the jury to pay no attention to it.(2) A Magistrate acts without due discretion 
when as a prosecutor, ha holds out promises to prisoners as an inducement to 
confess.(3) A Police-officer acts improperly and illegally in offering anv induce¬ 
ment to an accused person to make any disclosure or confession. (4) In deter¬ 
mining whether a confession is admissible or not under this section it is necessary 
to consider (a) the character of the person alleged to have exercised undue in¬ 
fluence (such person must be a person in authority ”) ; and (b) the nature of 
the inducement , threat, or promise [such inducement must («) have reference to 
the charge ; and (&) be sufficient, etc.] The word accused in sections 24 to 2G 
includes any. person who subsequently becomes accused provided that at the 
time of making the statement criminal proceedings were' in prospect.(5) 

Such a person must be in fact, a person in authority. The mere belief of 
a confessing accused is. not enough. But what is such a person. (6) No 
definition or illustration is given of this. expression . ‘It is an expression 
well known to English lawyers on questions of this nature ; and although, 
as alljruk's of evidence which were m force at the passing of the Act are repealed, 
the English decisions on the subject can scarcely be regarded as authorities, 
they may still serve as valuable guides.”(7) A too restrictive meaning should 
not he placed on these words. (8) The test would s^em to be, had the person 
authority to interfere with the matter, and any concern or interest in it would 
uppcuT to be held sufficient to give him that authority, as in R. y. WarrinqhamC 9), 
where Parke, B., held that the wife of one of the prosecutors and concerned in 
the management of their business was a person in authority, and we find the 
rule so laid down in Archbold s Criminal Practice.' ’()0) Accordingly, it was 
held that a travelling auditor m the service of the G. I. P. Railway Company 
was a “person in authority' within the meaning of this section.! 11) The 
members of a mnehayat which sat to consider whet her two persons should be 
excommunicated from caste for having committed a murder were held not to 
be -in authority within the meaning of this section.(12) In a later case the 
( ourt, though not deciding the question was disposed to think that where a 
Rcinchayoi was assuming an authority and leading the accused to believe that he 
had that authority, he came within the section.(13) A Police Patel(U), a 


(1) R, v. Dada Ana, 15 B., 452, 461 
(1889),’ per 1 artline, J. 

^2) R. v. Garner, 1 Den. C. C., 329. 

(3) R. v. Ratndhon Singh, 1 W. R., 
Cr., 24 (1864). 

(4) R. v. Dhurum Putt, 8 W. R> Cr., 
13 (1867); Cr. Pr. Code, s. 163. 

(5) Smith v. Emperor , 19 Cr. h. J., 
189; s. c. f 43 I. C., 605. 

(6) R v. Gotursh Chandra , 50 C., 127 
(1923). 

(7) R v . Navroji Dadabhai, 9 Bom. 
W. C. R., 358, 368 (1872), per Sargent, 
C .1. 

(8) Nazir Jhamdar v. R-, 9 C. W. N., 
474 (1905). 

(9) 2 Den. C. C., 447. 

(10) R. v. Navroji Dadabhai, supfA, 369, 

Per Sargent. C. J.: ** The inducement 

and authority must all be understood in 
relation to the prosecution; that is to say, 


a P er son is deemed to be a person in 
authority, within the meaning of this rule, 
only if he stands in certain relations 
which arc considered to imply some power 
of control or interference in regard to tbo 
prosecution. 1 ’ Wills, Ev., 210. Smith v. 
Emperor, 19 Cr. L. J.. 189 (the expression 
has a wider meaning than the actual 
prosecutor). 

*11) A'. v. Navroji lJadabhaa, supra. 

02) R. v. Mohan tall, 4 A., 46 (1881). 
And sec also R, v. Fernand, 4 Bom. L. R«» 
7b5 (1902), where the member of n 
Punch was held to be a person in 
authority. 

(13) Nacir Jhamdar v. R., 9 C. W. N.. 
474 (1905), followed in R . v. Julia Berea, 
11 C. W. N., 904 (1907). 

. R. v. Rama Birapa, 3 B., 12 
R. v. Eakira Appaya, 40 B., 220 

(1916). 
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<^olIec6ng and assistant j)avcliayct( 1) a Police Constable(2), Supennten cn 
otlExcise(3), Military 0fficer(4), a Magistrate(5), and a Sessions J lulge 
are “persons in authority”: as are also the master of a vessel(6), tne 
prosecutor(7), or his wife (8), or his attorney(9), the master or nnstre^ o 
the prisoner, if the offence has been committed against the person or proper y 
of either, but otherwise not(10) ; and generally any person engagec m le 
arrest, detention, examination, or prosecution of the accused.(1 ) ^ 

been held in England not to be necessary that the promise or rea s o 

be actually uttered by the person in authority, if it was utteiet ^ 
else in his presence and tacitly acquiesced in by him, so as to a PP 
his confirmation and authority(12). A confession made to, but im m nee y, 

by inducements proceeding from persons having no authority are c n ssi e.( o) 

The inducement must (a) have reference to the charge against the accused Induce- 
person; that is, the charge of an offence in the bnmi .( >) ie re ( er _ 

inducement must have been made for the purpose of extor -mg; ‘ * nn o e ence t0 

offence, the subject of that charge. (17) It must char ^ e * 

prisoner’s position with reference to it will be rendered be e " , . n £ 

as he does or does not confess.^) And if the ^Tffemnt^ ZSkTli? An 
charge, it will not affect a confession as to a totally di_ n __ 


(1) R. v. Ganesh Chandra, 50 C., 127 
(1923). 

(2) R. v. Mussumat Luchoo, 5 N.-W. 
p - 86 (1873) ; R. v. Shephard, 7 C. & P., 
579: R. v . Pountney , 7 C. & P., 302; R. v. 
laugher , 2 C. & K., 227; R. v. Milieu, 3 
Cox. 507 ; as to private persons arresting, 
see 3 Russ., Cr., 464, and note ; Roscoe, 
Cr. Ev., 12th Ed., 40: the wife of a con¬ 
stable is not a person in authority ; R. v. 
Hardwick, 1 C. & P., 98, note (b). 

(3) Rukmalli v. Emperor, 22 C. W. N., 
451 : s . c., 19 Cr. L. J.. 524. 

(4) Smith v. Emperor , 19 Cr. L. J., 
189. 

(5) R. v. Ashgar Ali, 2 A., 260 

(1S79) : R, v. Uxeer, 10 C., 775 (1884) ; 
H. v. Clewes, 4 C. & P.. 221 ; R, v. Cooper , 
l C - & P., 535 ; R. v. Parker, L. & C., 42; 

v. Ramdhun Sing, 1 W. R., Cr., 24 
(1864) [Honorary Magistrate acting as 
prosecutor] ; also it has been held, in Eng¬ 
ird, the Magistrate’s Clerk, R . v. Drew, 
° C. & P140. But see R, v. Eakira 
Appaya, 40 B., 220 (1916) in which it was 
Muestioned whether a statement made before 
a . committing Magistrate is governed by 
t ns section or by the Criminal Procedure 
'-°de. section 287. 

v - Hicks, 10 B. L. R., App. 1 
: hut jee also R. v. Moore, 2 Den.. 
y* : explaining R . v . Parrott . 4 C. & P., 

rSJ X; Jenkins, R. & R.. 429; R . v. 
Jones. R. R. f 152 . 

rjuV t R l * * * * v ' Warringham, ante; R . v. 

IpHiujch. l R. & M c c 465 R v 
Tayhr 8 C & P., 733 ; R. v. Moore, 2 
C C C ^49" 2 J v * S**™**’ Dcars * 

W ft. v. Croydon, 2 Cox, 67. 


(10) ft. v. Moore, 2 Den 522 

(11) Sec Taylor. Ev., §§ 873, 


874; 


Roscoe Cr. Ev., 13th Ed.. 40; Phipson, Ev., 
3rd Ed.. 228: ib. 5th Ed.. 250; Wills Ev.. 
210- R v. Moore, 2 Den. C. C., 522, 5-6, 
1 2nd Ed.. 302. 

(12) ft. v. Laugher, 2 C. & K., 225 ; R. 
v Taylor 8 C. & F-. 733 ; Quaere, whether 
the section by the use of the words 
" proceeding from " enacts a different rule. 
It is submitted not; but see Field, Ev., 

1 ?6 * ib. 6th Ed., 96. 

(13) R- v. Gibbons, 1 C. & P.. 97; R. v. 
Tyler. 1 C. & P., 129. 

‘( 14 ) R. v. Boswell , 1 Car. & M., 584; 
r v. Blackburn . 6 Cox, 333. 

*(15) Sec Roscoe, Cr. Ev., 44: Field, Ev., 
136; ib.» 6th Ed., 96. 

* (16) See R. v. Mohan Lai, 4 A., 46 
(1881). 

(17) In R. v. Hicks, 10 B., L. R. App, 1. 
a confession under threat, made for pur¬ 
pose other than to extort confession was 
held to be inadmissible, but the correct¬ 
ness of this ruling is doubtful. 

(18) ft- v. Garner, 2 C. & K., 920; 
phipson, Ev., 3rd Ed.. 229; ib.. 5th Kd. t 
251; Taylor, Ev., §§ 879—881: 3 Russ. 
% r 42. 43*. Steph. Dig., Art. 22, Wills. 
Kv . 210: ib., 2nd Ed., 302; “ the threat 
must be a threat to prosecute or take 
some step adverse t® the defendant’s 
interests connected therewith, ».t\, the 
prosecution; and the promise must be a 
promise to forbear from some such course ; ” 
ib. 

(19) ft. v. Warner, 3 Russ., Cr.. 
452n.: unless where two crimes being 
charged, both form parts of the same 
transaction; ft. v. Hearn, 1 Car. 9c M.. 
109. 
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inducement relating to some collateral matter unconnected with the cKif'hT 
will not exclude a confession.(l) Thus a promise to give the prisoner a glass 
of spirits(2), or to strike off his handcuffs(3), or let him see his wife(4), wilfnot 
be a bar to the admissibility of the confession. The inducement need not be 
expressed, but may be implied from the conduct of the person in authority, 
the declarations of the prisoner, or the circumstances of the case(5) ; nor need 
it be made directly to the prisoner; it is sufficient if it may reasonably be 
presumed to have come to his knowledge, providing, of course, it appears to 
have induced the confession.(6) 

Secondly. —The inducement must (6) in the opinion of the Court be suffi¬ 
cient (see next paragraph) : and the advantage to be gained, or the evil to be 
avoided, must (a) be of a temporal nature; therefore any inducement bavin** 
reference to a future state of reward or punishment does not affect the admis¬ 
sibility of a confession ; thus a confession will not be excluded which has been 
obtained from the accused by moral or religious exhortation, however urgent 
whether by a cbaplain(7), or others(8) ; c.g., “ Be sure to tell the truth ”191 
“ 1 hope you will tell because Mrs. 6. can ill-afford to lose the money "(10) • “ you 
had better, as good boys, tell the truth "(11); “ kneel down and tell me the truth 
in the presence of the Almighty "(12) ; “ if you have committed a fault do not 
add to it by saying what is untrue "(13) ; “ don’t run your soul into more sin 
but tell the truth. (14) Further, the advantage or e'vil must (b) have refer¬ 
ence to the proceedings against the accused (15) ; as, for instance that by con¬ 
fessing he will not be sent to jail(16); that nothing win haimen to immm 
that steps will be taken to get him off(18); that he will be pardoned(19) that he 


(1) Taylor, Ev., § 880. 

(2) R. v. Sextan, cited in Joy on Con¬ 
fession, 17—19, is not law; Taylor, Ev., 
§ 880; 3 Russ., Cr., 445 ; Roscoe, Cr. Ev., 
42; 12tli Ed., 38. 

(3) R . v. Green, 6 C. & P., 655. 

(4) R. v. Lloyd, ib., 393. 

(5) Phipson, Ev., 5th Ed.. 251 ; R. v. 
GiJis, 17 Ir., C. I., 534, cited. 

(6) Ib.; Taylor, Ev., § 885; but a 

promise of threat to one prisoner will not 
exclude a confession made by another 
who was present %and heard the induce¬ 
ment; R . v. Jacobs, 4 Cox, 54; and pee 
R. v. Bate, 11 Cox', 686, where a confes¬ 
sion by a prisoner was received although 
an inducement had been held out to an 
accomplice which might have been com¬ 
municated to the prisoner: but see R. v. 
Harding, 1 Arm. M. & O., 340. 

(7) R. v. Gilham, 1 Moo. C. C., 186 
(in this case the gaol chaplain told a 
prisoner that, as the minister of God, lie 
ought to warn him not to add sin to sin 
by attempting to dissemble with God, and 
that it would be important for him to 
confess his sins before God and to repair, 
as far ns he could, any injury he had 
done; the prisoner after this made two 
confessionto the gaoler and mayor which 
were held to be admissible. 

(8) R. v. Jarvis, R. R.. 1 C. C. R., 96: 
R. v. Reeve, ib.. 362. 

<9) R. v. Court. 7 C. & P., 486; R. v. 
Holmes, 1 Cox, 247; “as a universal rule, 


an exhortation to speak the truth ought 
not to exclude confession” per Erie, J., in 
** y. M°°rc, 2 Den. C. C., 522, 523. 

( 1 v * Ll °y d > 6 C. & p., 393. 

3 62 n) R - v - R eeve, L. R, l C. C. R.» 

M d’ V ' Wild, R. & M., 452. 
il* » V * Jarvis > R., 1 C. C. R., 96. 
J}*' v * Sleeman, Dears, 269. 

Us) Thus in R. v. Mohan Lai , 4 A., 

0. ? u P ra > the evil threatened (excommu¬ 
nication or life), had no reference to the 
criminal proceedings against the prisoners, 
ihc case of R. v . Hick, 10 B. L. R., App-, 

. supra, is also open to the objection that 
n is not m accord with this portion of the 
section. . 

' ( * 1 2 3 4 5 6) 7 8 £ ’ v ; Na vroji Dadabhai, 9 Bom. H- 

C. R., 2a8 (T872). 

P < 86 ) nV^) Mussumat Luchoo, 5 N.-W. ^ 

(18) R. y. Rama Birapa, 3 B.. 12 (1878) ; 
c r that if he confessed to the Magistrate 

•uld get off”; R. v . Ramdhan Singh, 

1 W. R., Cr. (1864). 

(19) R. v. Asghar AH, 2 A., 260 (1879) ; 

R. v. Radhanath Dosadh, 8 W. R.. Cr., 53 
0 867 > ; Bish Manjee v. R. f 9 W. K.. Cr., 

16 (186$) [promises of immunity by the 
police]. R. v. Jagat Chandra . 22 C., 50, 73 
<1894); see Roscoe. Cr. Ev., 45; Abdul 
Katim v. R. t l All. L. J., 110 (1904); a 
confession, however, made under promise 
of pardon, may be admissible under 6, 339. 
Cr. Pr. Code. R. v. Asghar AH. -*ee supra; 

R. v. Hanmanta , 1 B., 610 (1877). 
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™ let off if he disclosed everything(l) or the like. A promise or threat 
mne purely collateral matter wall not exclude the confession (v. ante). 

As the admission or rejection of a confession rests wholly in the discre¬ 
tion of the Judge, it is difficult to lay down particular rules, a prion , for tne 
government of that discretion, and the more so, because much must necessa y 
■depend on the age, experience, intelligence, and character of the prisonei, an 
on the circumstances under which the confession was made. Language su 
cient to overcome the mind of one, may have no effect upon that o ano ier , a 
consideration which may serve to reconcile some contradictory decisions w le 
the principal facts appear similar in the Reports, but the lesser circums ances, 
though often very material in such preliminary enquiries, are omi ® j j ^ 

reported cases in which statements by prisoners have been e c 1 , ^ c 

are very numerous. Various expressions have been held to am.oun_ _ 111 

ducement.” But the principle has been thus broadly statec . no 

turn upon what may have been the precise words used, ^ ^ case, 

whatever the words used may be, it is for the Judge to co ^ ? ore ^ e 

admits or rejects the evidence, whether the words used were su - coin ey 

to the mind of the person addressed an intimation that it a-i y f ' l im 

to confess that he committed the crime , or worse for him if ie 
is not because the law is afraid of having the truth elicited that these con¬ 
fessions are excluded, but it is because the law is jeu ou_-> 1 . • . ^ 

truth.”(4) The following are given as examples oi confessions 'have 
been admitted or rejected. It lias been already mentioned u At one time 
induced by mere moral or religious exhortation are a ^ uis ^ • ' , ' threat 

almost „ y invitation to nj. a discing ™ 

01 promise, but a sounder practice has since pievai > decisions arc 

are construed in their natural sense, so that many ot 

»« longer safe gtdd.,-,5) dnd, ox F . f sio„s 3-g 

will be used as evidence against you, or for or agai .. x- a 

f ° r . 8 ? ch lan o ua ge irnports « a th re at.(8) There is, 

however, one fonn oflnduc^nt, namely, acfuimf Till 

and equivalent expressions which are regarded as ‘ '. xe< 

meaning in this connection, as if a technical term, and are always held to import 
a threat or promise.(9) Thus, “you had better pay the money, than go to 
jail ” constitute an inducement.(lO) The terms of the inducement constantly 
involve both threat and promise, a threat of prosecution if disclosure is not 
made, a promise of forgiveness if it is. The following, tor instance, have been 


<SL 


“ Sufficient 
to give the 
accused 
grounds.” 


(1923)^ V ^ ancs h Chandra, 50 C., 127 

( 2 ) Roscoe, Cr. Ev., 40; sec cases 
there collected. 

(3) R. ,v. Garner, 2 C. & K., 920, 925, 
Per Erie, J. 

R - y* Mansfield, 14 Cox C. C., 938. 
640 > per Williams, J. 

(5) WiHs, Ev., 212; ib. f 2nd Ed., 303. 
See judgment of Parke, B., in R. v. Baldry, 
i Den - at p. 445 . 

J 6 2 R - V * BaMry, 2 Den., 430, over¬ 
ruling several earlier cases 

<V k *-'->"vu.uClC.C R 96- 

Lo 'f e r aS s i Uw> 48 : a " d «e k. v. 

Ed 255. ■’ ,79: Pbi P 30n ' Ev., 5th 

(81 R. v. Reason, 12 Cox, 228. 

(9) Wills, Ev., 212; ib., 2 nd Ed., 303 


•• The words ‘ you had better * seem to have 
acquired a sort of technical meaning / 1 per 
Kelly, C. &•. in R. v. Jarvis, supra: see 
also per Field, J., in R. v. Uzcer , 10 C., 
775, 776 (1884) ; and per Sargent, C. J., 
in R- v - Navroji Dadabhai, 9 Bom. H. C. 
R 358 (1872), R. v. Fennell, 7 Q. B. D., 
147 : R. v. Hatls , 49 L. T., 780; R. v. 
IVaJklev, 6 C. & P., 175; but this con¬ 
struction will not prevail if such a state- 
n cut is accompanied by other words which 
indicate that it was not intended in this 
sensc ; as if 4< you haJ better, as good boys , 
tell the truth; ” R. v. Reeve, L. R., 1 C. 
C. R, 362; “I dare say you had a hand 
m it, you may as well tell me all about 
it," is an inducement; R. v. Croydon, 2 
Cox. 67. 

(J0 R. v. Navroji Dadabhai, 9 Bom H. 
C. R„ 358 (1872). 
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held to be such statements when made by persons in authority ; 44 If you don’t 
tell the truth, I will send for the constable to take you ”(1) ; ct if you toll mo 
where my goods are, I will be favourable to you ”(2) ; 44 if you confess the truth, 
nothing will happen to you ”(3) ; 44 if you don’t tell me, I will give you in charge 
of the police till you do tell me ”(4) ; 44 if you are guilty, do confess ; it will 
perhaps save your neck ; you wall have to go to prison ; pray tell me if you did 
it ”(5) ; “ I °nly want my money, if you give me that you may go to the 
devil ”(6) ; “ unless you give me a more satisfactory account, I will take you 

before a Magistrate ”(7); 44 the watch has been found, and if you do not tell 
me who your partner was, 1 will commit you to prison ”(8) ; 44 if I tell the 

truth, shall I be hung ? ” 44 No, nonsense, you will not be hung ”(9); 44 tell 

me what really happened, and I will take steps to get you off ”(lo) ; 44 if you 
confess to the Magistrate, you will get off (11) ; it is no use to deny it, for 
there are the man and boy who will swear they saw you do it ”(12) ; 44 1 shall 
■ be obliged if you would tell me what you know about it, if you will not, of 
course, we can do nothing for you (lo) ; I will get you released if you speak 
the truth ”(14); 44 you had better split and not suffer for all of them ”(15) 
A confession made under a promise of pardon is inadmissible.(16) The threat 
or promise need not be in express terms, if the intention is still clear, as in the 
case of the following statements : 4 * If you (the person in authority) forgive me, 
I (the prisoner) will tell you the truth.” Reply : 44 Anne, did you do it ? ”(17) 
44 If you don’t tell me, you may get yourself into trouble, and it will be the 
worse for. you.'(18) But a promise or threat must be imported. Thus the 
following 'statements have been held not to exclude the confession: 44 1 must 
know more about it (19) ; e * ime ^ or y° u to take it [the stolen 

property] back to the prosecutrix. (10) 

25. No confession made to a l J olice-officer(21), shall be 
proved as against a person accused of any offence(22). 

Principle.— The powers of the police are often abused for purposes of 
extortion and oppression(23) ; and confessions obtained by the police through 



(1) R. v. Hearn, 1 Car. & M., 109; 

Wills, Ev., 212; ib., 2nd Ed., 303 ; R • v - 
Richards, 5 G. & P., 318. 

(2) R. v. Cass, 1 Lea. 293, note. 

(3) R. v. Mtissamat Luclvoo, 5 N.-W. P-» 
86 (1873). 

(A> R. v. Luckhurst, Dears, C. C., 245.^ 

(5) R. v. Upchurch, 1 Moo. C. C., 465. 

(6) R. v. Jones , R. & R., 152. 

(7) R. v. Thompson, 1 Lea.. 291. 

(8) R. v. Parratt, 4 C. & P.. 570. 

(9) R. v. IV bids or, 4 F. & F., 366. 

(10) R. v. Rama Birapa, 3 B., 12 (1878). 

(11) R. v. Ramdhun Sing, 1 W. R-> Cr., 
24 (1864). 

(12) R. v. Mills, 6 C. & P., 146. 

(13) R. v. Partridge . 7 C. & P-. 551. 

(14) R. v. Dhurunt Dutt, 8 \\ . R> Or., 
13 (1867): Emperor v. Dinaneth Jundarn, 
45 B.. 1086 (1921), s. c. 23.. Bom. L. R , 
338; see Zcata v. Emperor, 37, I. C., 814, 
where the statement was held admissible. 

(15) R. v. Thomas, 6 C. & 353. 

(16) R. v . Asghar Ali, 2 A., 260 (1879) : 
R. v. Radhanath Dosadh . 8 W. R.. Cr., 53 
(1867 ', and as to confession induced by 
knowledge that reward and jJardon had 
been offered, see R. v. Blackburn, 6 Cox, 
333 ; R. v. Boswell. 1 Car. & M., 584; R. 


Dingley, l c. & K., 637 ; Emperor v. 
ant Kumar Bancrji, 32 C. L. 

v * Mansfield, 14 Cox, 639; 

I s, Ev.. 12; ib., 2nd Ed., 303. 

rf v * Cole y> 10 Cox, 536. 

49) R . v. Reason, 12 Cox, 228; P*»P- 
• hv„ 3rd Ed., 233. 

,20) R. v. Jones , 12 Cox, 241. , 

21) In Upper Burma, after the word 
olice-officer,” the words “ wffio is not a 
gist rate ’’ .are to be inserted: see Act 

II of 1898. 

22) I he above section was taken it ova 
Act XXV of 1861 (Cr. Pr. Code); 

& v. Babu Cal, 6 A., 509, 512 (1884). 

statements made to a Police-officer 
esligating a case, and as to the use o 
ice reports and diaries and statements 
Je before the police: 5V?<? Cr. Pr. Code, 

1 v - Sait v. R. (1909), 36 C ” 560 ‘ 
andar v. Emperor, 20 Cr. E;E’ ‘‘ . 

-’3) See Extract iron-. The First m*l 

the Indian Law Commissioners 
to. Ev., 140-142; and remarks of 
aight, J v in R . v. Babu Lai, 6 A., 50 , 
(1884) . and Mahmood, J., ib., 523, 
see also remarks of Duthoit, Ja ib.j 
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^influence have been the subject of frequent judicial comuient.(l) “ The 

_ _ ^of this section is to prevent confessions obtained from accused persons 

through any undue influence being received as evidence against them.” (2) 
If a confession be 64 made to a Police-officer, the law says that such a confes¬ 
sion shall be absolutely excluded from evidence, because the person to whom 
it was made is not to be relied on for proving such a confession, and ho is more¬ 
over suspected of employing coercion to obtain the confession.” 44 The broad 
ground for not admitting confessions made to a Police-officer is to avoid the 
danger of admitting false confessions.’’ (3) 

8 ‘ 26 (Confession while in custody of police.) 8. 27 (Facts discovered in consequence of 

information.) 


COMMENTARY. 


The rule enacted by this section is without limitation or qualification ; Construe 
and a confession made to a Police-officer is inadmissible in evidence, except so don of 
ar as is provided by the twenty-seventh section, post.(4:) It is bettor in bec l 1011 ' 
construing a section such as the 25th, which was intended as a wholesome pro- 
action to the accused, to construe it in its widest and most popular significa¬ 
nt, * * 3 4 * * * * * * 11 ’ I he enactment in this section is one to which the Court should give the 
o est effect.” (5) The terms of the section are imperative ^ and a confession 
made to a Police-officer under any circumstances is inadmissible in evidence 
a gainst the accused. The next section does not qualify the present one, but 
means that no confession made by a prisoner in custody to any person other than a 
rn? 1Ce ~°fficer, shall be admissible, unless made in the presence of a Magistrate.(6) 
o twenty-fifth and twenty-sixth sections do not overlap each othor. On the 
0 band, thq twenty-sixth section cannot be treated as an exception or 
Proviso to the twenty-fifth section. The two sections lay down two clear and 
c mte rules. In this section the criterion for excluding a confession is the 
answer to the question— to whom was the confession made ? If the answer is, 

‘mat it was made .to a Police-officer, it is excluded. On the other hand, the 
criterion adopted in the twenty-sixth section for excluding a confession is the 
answer to the question—wilder what circumstances was the confession made l 
p answer is, that it was made whilst the accused was in the custody of a 
o ice-officer, the confession is excluded, 4t unless it was made in the immediate 
***<* of a Magistrate.”(7) Therefore a confession to a Police-officer, even 
°ugh made in the presence of a Magistrate, is inadmissible.(8) The provisions 


(5) Per Garth C. J., i n ft. v . Hurribole 
C/tunder, 1 C.. 215, 316 (1876) ; 25 W. R., 
Cr., 36; but see dictum of Stuart, C T 
in R. v. Pancham, 4 A., 198, 203 (1882)! 
jn which, however, Straight, J., seems not 
to have concurred, and which was dissented 
-n hv the Calcutta Cmirf f//li Cll • 


d an L Cf notes t0 s * 25 - 

ChuHri et -t G. J., in R. v. Hurribole 

Cr ir r> 1 207 ; (1876) ; 25 W. R., 

A/tva l in the matter °f Hiran 

cham 4 0877); R. v. Pan- 

26 27 "*•’**’ . (1862) ; Sections 25, to nave ^-— . utVi wmC n was dissented 

En'pl-i, i ai ? er vvidcl y from the law of from by the Calcutta Court in Adu Shikdar 

*861 Yf r aiH ins erted in the Act of v. R-. 11 G., 365, 641 (1885); “the pro- 

in order * whlch thc y have been taken) hibition in this section must be strictly 

by the pohee VCnt tlle P ractice of torture applied.’’ R- v - Pancham, 4 A., 204, per 

confessions »• cf P ur POse of extracting Straight, J. 

(3) ft oteph.. Introd., 165. (6) R. v. Hurribole Chundcr, supra, 215; 

(1884) \ bu Lal - A., 509, 532 in the matter of Hiran Miya, supra; R. 

Straight T ; 10 ° d ’ v. ib . 544; v. Bobu lal. 6 A., 509, 532 (1884) 

(4) IT the Vatl2 13 j pcr J- 

c. L. R„ 21 (ia;AV 0f Hiran Miya ‘ 1 

509 (1884). See Em* V ' Babu Lal ’ 6 AII -> 

21 Bom. L . R„ 724 & V ' Cobau. 

•See as to construe’ Clted un(Jer s - awte 

Madras Law Tm tl ? n *_ ot this section, the 

PP. 3ll36 J ° Urna1 ’ Jan - Feb., 1895, 


W f LE 


v. Bobu - —• —. — n 

(7) R. v. Babu Lal, 6 A., 59, 532 (1884), 
fu r Mahmood, J., and v. ib., 544, 545, per 
Straight, J. 

(8) Ib.; R. v. Domun Kahar , 12 W. R., 
Cr., 82 (1869) : R. v. Mon Mohan, 24 w! 
R„ Cr., 33 (1875); in this case the con¬ 
fession was made to the Magistrate, hut 
the report shows that had it been made 


18 
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of the section are unqualified and it is therefore immaterial whether the confessing 
party was, at the time of making the confession, accused or not, or whether 
he^was in police-custody or not, and whether the confession was made to a 
Police-officer in the presence of a Magistrate or not. When a Police-officer has 
evidence before him sufficient to justify the arrest of an accused, he should not, 
preliminary to the arrest, examine him and record his statement. The evidence 
of the Police-officer in regard to such statement cannot be regarded except as 
a confession to a Police-officer and is inadmissible under this section and is 
also inadmissible against the co-accused.(1) 

In construing tliis section the term “ Police-officer ” should be read not 
in any strict technical sense, but according to its more comprehensive and popu¬ 
lar meaning.(2) A confession, therefore, made to the Deputy Commissioner 
of Police in Calcutta was held to be inadmissible.(3) The provisions of this 
section apply to every Police-officer and are not to be restricted to officers of 
the regular police-force.(4) The following persons are “ Police-officers ” within 
the meaning of this section : police patcl( 5), daroga(G), sub-inspector of a 
thannah(7), police sub-inspector (8), police-constable(9), police head-con- 
stable(lO), chowkidar(ll), and the like ; but not village Munsifis in the Pre¬ 
sidency of Madras(12) or Excise Inspector.(13) The words “ Police-officer ” 
include the Police-officers of Native States as well as those of British Inch a. (14) 
It is immaterial whether such Police-officer be the officer investigating the case \ 
the fact that such person is a Police-officer invalidates a confess?on.(15) A 
confession made to a Police-officer in the presence and hearing of a private 
person is not to be considered as made to the latter, and is therefore excluded 
by the section.(16) But a policeman who overhears a conversation may be io 
the position of an ordinary witness and competent to depose to what he heard. 
It was, therefore, held that the evidence of a policeman who overheard a prisoner s 
statement made in another room, and in ignorance of the policeman’s vicinity 
and uninfluenced by it, was admissible . the statement not being made to & 
Police-officer, nor to others whilst in his custody. (17) A confession is not taken 
without the scope of this section by the fact that it was made to a person, not 
in bin capacity of a Bolico-offioor, but ns an Acting Magistrate, and Justice of 
the Peace.(18) In this last cited case, lontifex, J., while agreeing that the 


to the police it would have been held 
to be inadmissible. Muthukumaraswami 

Pillai v. King-Emperor. 35 M., 397 (1912) 

< Abflnr Rahim and Miller. JJ.. dissenting). 

(1) R. v. Jadab Das. 4 C. W. N., 129 
(1899); as to incriminating statements of 
one accused against another to Police- 
officer, see Zcata v. Emperor, 37 I. A., 114, 
s. c. 10, Bur. L. T., 270. 

(2) R. v. Hurribolc Chunder, 1 C., 207, 
215 (1876), per Garth. C. J.: In the matter 
of Hiran Mtya, 1 C. L. R., 21 (1877); 
R. v. Bhima, 17 B., 485, 486 (1892), per 
Jardine, J.: R. v. Salcmuddin Sheikh, 26 
C., 5/0 (1899); R. v. Nagla Kola, 22 B., 
235 0896). 

(3) R. v. Hurribole Chunder, supra. 

(4) R. v. Salentuddin Sheikh, 26 C., 

569 (1899). 

(5) R. v. Bhima, supra; R. v. Kamalia . 
10 IV, 595 (1886;. 

(6) R. v. Pancham 4 A.. 198 (1882). 

(7) In the matter of Hiran Miya, 1 
C. L. R., 21 supra. 

(8; R. v. Pagaree Shaba. 19 W. R., Cr., 
51 (1873;; Adu Sikdar v. R, 11 C., 635 


(1885). 

_ W v - Macdonald. 10 B. L. R-, ApP;< 

mVr> v - Pitamb '‘ r J ' na - 2 B > u 

*• v. Pandharinath. 6 B., f* 

( 188 ’V ?• v - Babu Lal - 6 A -> 509 ( l8S4 ,r' 

n v * Mussamat Luchoo, 5 N.-W* 

86 (1873). 

„ R- v. Salcmuddin Sheikh, 26 C« 
569 (1899). See Nazir Jhamdar v. R > ^ 
C. W. N., 474 (1905). 

02) R . v . Soma Papi, 7 M., 287 (1883) > 
set ‘ R. v. Bhima, 17 B., 485. 486 (1892>- 
03) Emperor v. Wazir Singh, 3 P. 

Cr (1918); s . c. 19 Cr., L. J., 364; A* 
Foong v. Emperor, 22 C. W. N., 834 { s. c - 
28, C. L. J., 105. * 

04) R. v. Nagla Kala, 22 B., 235 
0896). 

(15) In the matter of Hiran A fiy°> 

C. L. R., 21, supra. t 

(16) R. v. Punch am. 4 A., 198, 20b 

shpra. 

(17) R. x. Sagvena, 7 W. R., Cr., 56 
0867). 

(18) R. v. Hurribolc Chunder, 1 C, 207, 
supra. 
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J_there in question was inadmissible, added that he did so ec without 

going so far as to say that this section of the Evidence Act renders inadmissible 
a confession made to any person connected with the police, for there are cases 
in which a person holding high judicial office has control over and is the nominal 
head of the police in his district. ,, (l) If a person while in custody, as an accused, 
gives information to the police as complainant in another case, his statements 
as such informant, cannot bo used as evidence against him on his trial.(2) A 
statement made to a Polico-officer by an accused person while in the custody 
of the police, if it is an admission of an incriminating circumstance, cannot be 
used in evidence under this and the following soction(3) (v. 'post). 

This section only provides that “ no confession made to a Polico-officer Against.” 
shall be proved as against a person accused of any offence.’ It may, however, 
be proved for other purposes. It does not preclude one accused person from 
proving a confession made to a Police-officer by another accused person tried 
jointly with him. But under such circumstances it would be tiie duty of the 
Judge to instruct the jury that such confession is not to be recene^ or treated 
as evidence against the person making it, but simply as evidence 0 00 consi¬ 
dered on behalf of the othor.(4) So again it has beeu held that statements 
B^ade by accused persons as to the ownership of property wine i was le subject- 
matter of the proceedings against them were admissible as ovk once wi i regard 
to the ownership of the property in an inquiry held bv the * ra eunder 
section 523, Act XI of 1882.(5)' In this case West, J., observed: Confes¬ 
sion in this section of the Indian Evidence Act (I of 137^) means, as in e 
twenty -fourth section, a confession made by an accused peibon, w ic i i is 
proposed to prove against him to establish an offence. lor sue a purpose a 
confession might bo inadmissible, which yet for other purpo^ won ‘ ~>o at. mis 

®ible as an admission, under the eighteenth section, again3 io ^ r * . wn ° 

. ma de it (the twenty-first section) in his character of one se mg \ p <, ' 0r0b 

m property, the object of litigation or judicial enquiry aii< «• isposa . I ) 

An admission made by an accused person to a Polioe-offici i mx\ be proved 
1 ‘t does not. amount to a confession^) ; t hat Is, if it « not a statement by him 
that he committed the crime with which he is charged, or a statement suggesting 
the inference that he did so. So whore tlio prosecutor s watch, chain and a 
sum of money had been stolen from him as lie was travel mg y rail to Calcutta, 
a *id evidence was tendered of a statement made bv tlie piisoner to the constable 
^vho arrested him to the effect that the watch and K*. 1,000 had boon given to 
Uln by his sister, and that lie had bought tW chain, 1 lear, J., admitted this 
evidence, observing that there is a distinction in the Act between Admissions 
and Confessions.(8) This statement was clearly net a confession of the theft 
°r dishonestly receiving stolen property with which ho was charged, as it was 
?°t a statement that he had stolen the goods or come by them dishonestly, nor 
°gs the statement suggest any inference that ho was guilty of the offences 


Admission 
made to 
Police- 
officers. 


392 


21 


61 


U) lb. at p. 218. 

(1893) A/C>/,er Shcikh v - R >> 21 C 
(3) R v. Javccharan , 19 B., 363 (1894) 
(1865) Bushmo 3 VV. R.. Cr ° 

(1876) ^ V Plumber Jina, 2 B. 

131 (I 884 J Tribhovan Manekchand, 9 B., 
W lb, 134. 

???"&£ was 


40 C., 1 67 (1922) ; sec also R. v. Kangal 
\fali, 41 C., 601 (1905) ; ref. to in 

Rampit v. Emperor , 20 All. L. T., 178; 
R v. Nabadtcip Goswami , 1 B. L. R., O. 
S. C*„ 15 (1868), 15 W R., Cr., 71, in 
which it was held that the answer did not 
amount to a confession of Ruilt, hut was 
a statement of facts w'hich, if true, showed 
that the prisoner was innocent, and v. 
Rat indr a Kumar Ghosr v. R. (1909); 37 
C., 91; and Emperor v. Kangatt Mai, 41 C., 
601 (1914) ; foil, in Legal Remembrancer 
v. Lalit Mohan Singh Ray, 49 C., 167 

(1922). 

(8) R. v. Macdonald, supra. 
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with which he was charged, but, on the contrary, if true, it showed that he was 
innocent.(l) So where one of the three prisoners tried for murder made two 
statements, of which the first was—“ Sir, I have something to give you. M A 
gave me this pajjer yesterday evening to keep for him,” and the other was a 
detailed statement of how the deceased met his death. Wilson, J., admitted 
the first statement (from which no inference of guilt could be drawn), but re¬ 
jected the second (which led to the inference that the person making the state¬ 
ment took part in the commission of the offence).(2) For an incriminating 
statement by an accused person to a Police-officer on which the prosecution 
xelies is in admissible. (3) A statement made by an accused to the police, which 
does not amount directly or indirectly to an admission of any incriminating 
circumstance, is admissible in evidence \ hence where the accused was found 
carrying away a box at night, and when asked by a policeman on duty about 
the ownership of the box, he stated that the box belonged to him, this statement 
was held admissible against him, on a trial of theft regarding the box.(4) And 
it has been held in a recent case that such a statement, even if it tells against 
the accused, is admissible if it does not amount to a confession, and that it i 3 
for the Court to decide, according to the particular circumstances whether a 
statement amounts to a confession or not.(5) As was pointed out in the under¬ 
mentioned case(6) a useful test as to admissibility of statements made to the 
police is to ascertain the purpose to which they are put by the prosecution. 
If the latter rely on the statements of the accused to the police as bein 1 * * * * * 0, true, 
then they may, and probably in many cases will be found to, amount to confes¬ 
sions. If on the other hand the statements of the accused are relied on, not 
because of their truth but because of their falsity, they are admissible They 
are in such cases brought forward to show what the defence of the accused is, 
and that as the defence is untrue, this is a circumstance to prove the guilt of 
the accused. Exculpatory statements ma} r amount to admissions. Statements 
by the accused to the police, pointing out the place where, according to him, 
the crime was committed by others or where he concealed himself after it, are 
admissible as admissions, whether they are regarded as information leading to 
discovery under section 27 or as statements made as part of defenco(7), and in 
a recent case, in the Madras High Court where a complainant's sworn statement 
charging another with an offence had been recorded by a Magistrate as a state¬ 
ment under section 164 of the Criminal Procedure Code, it was held admissible 
against him on a charge of perjury, although it amounted to an indirect con¬ 
fession of his guilt of another offence.(8) 


(1) But a statement, although intended 

to be made in self-exculpation and not as 
a confession, may nevertheless be an ad¬ 

mission of an incriminating circumstance, 
and if so, it is excluded by ss. 25 and 26 ; 
R. v. Pandharinath, 6 B., 34 (1881), v. 
post. R. v. Jiaj i 46 B., 961 (1922> 

(2) R. v. Metier AH, 15 C., 589 (1888); 
foil, in Legal Remembrancer v. Lalit Mohan 
Singh Ray, 49 C., 167 (1922); Muthu 
Kumaraswami Pillai v. King-Emperor, 35 
M397 (191 2) ; sac also R. v. Jagrup, 7 
A., 646 11885); in which, however, the 
statement was held not to amount to a 
confession. 

( V) R. v. Mathews, 10 C., 1022 (1884); 
R. v. Pandharinath , 6 B.. 34, 37 (1881); 

R. Xanu. 14 B., 260, 263 (1889); R. v. 
Javcchor.im, 10 B , 363 (1894> See R \. 

Iiaj\ Slier Mahomed, 46 B., 961 (1922) : 


here the statement, though self-exculpatory, 
\^as inadmissible as it amounted to 

admission of an incriminating circumstance, 
r V * Mahon 'cd Ebrahim, 5 Bonu 

■’ * - (1903) ; distinguishing, R> v * 
I andharifiath, supra. See R . v. Haji Sher 
Mahomed, 46 B., 961 (1922). 

y,^L Barindra Chose v. R- 

(1909); 37 C., 91. 

(6) R. v. Kangal Mali, Cr. Ref. 30 of 

190.\ Cal. H. C.. 18th Sept., 1905; 41 C - 
^ foil, in Legal Remembrancer v. Lain 
Mohan Singh Ray, 49 C., 167 (1922); 
R \. Haji Slier Mahomed, 46 B., 961 

(1922). 

(7) Emperor v. Kangan Mall, 41 C, 54J. 
per VVoodro/Te and Mookerjee. JJ. 

( 8 ) Maddala Ramlinijammas (in re), ™ 
M., 977 (1916). 
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No confession made by any person whilst he is in the 
custody of a Police-officer, unless it be made in the immediate 
presence of a Magistrate, shall be proved as against such person. 

Explanation. — In this section ' Magistrate ’ does not include 
the head of a village discharging magisterial functions in the Presi¬ 
dency of Fort St. George or in Burma or elsewhere, unless such 
headman is a Magistrate exercising the powers of a Magistrate 
under the Code of Criminal Procedure, 1882.(1) 


<SL 

Confession 
by accused 
while in 
custody of 
police not 
to be proY- 
ed against 
him. 


Principle. —The object of this section (as of the last) is to prevent the 
abuse of their powers by the police.(2) The last section excludes confession 
to a Police-officer under any circumstances. The present sec ion excludes 
confessions to any one else , while the person making it is m a Potion to be 
influenced by a Police-officer, unless the free and voluntary natlire o the confes¬ 
sion is secured by its being made in the immediate presence ot ie -lagistrate, 
in which case the confessing person has an opportunity of making a statement 
uncontrolled by any fear of the police. (3) 

a- 25J( Co nfes3ion'iolaPoUce-officer. ) s. 27 (A* discovered in consequence of 

information.) 


COMMENTARY. 

The law is imperative in excluding what comes from an accused person 
ln custody of the police if it incriminates him.(4) The prohib 1 ion in urn 

jnust be strictly applied.(5) This section does not qualify the procedia^ ono(6) 
hut this section as well as the last, is qualified by the to owi g •( ) 
twenty-fifth section applies to all confessions to Police-o c P 

section to all confessions to any person, other than a lo ic - > . Y 

persons whilst in police-custody. These last-mentione con e^sions are inac - 
““ss'ble unless made in the iinmediato presence of a Magistrate.(S) But a 
confession inadmissible under this section against the confessing party, might, 
however, be admissible in favour of a co-adOU3ed.(J) e word Lohce- 
officer ” in this section includes the Police-officers of Native states as well as 
^hose of British India.(lO) As to the meaning of these words, sea Commentary 
to the preceding section. 

As this section relates to confessions made to persons other than Police* 
officers, whilst the accused is in the custody of the police, a confession made 
to such third person by an accused whilst the latter is not in such custody is not 
exc uded by the section. Where, therefore, a woman, who was uot in the cus- 
todv of the police at the time, made a confession to a \ lllage Munsif, whom the 


Construc¬ 

tion. 


Polioe-ou8- 

tody. 


<, a£love section was taken froir 

sJ*' Ac L XXV o£ 1861 £ Cr. Pr. Code); 
The - V i‘ Bab . U La *> 6 A > 509 -* 512 (1884) 
tv ai J at£on to this section was added 

law « i Act HI of 1891. It alters the 

Court in X R d °t» n l ’ y the Madras Hi ^ 1: 

See K> , V ' 2 M., 5 (1878) 

See B„ 237 (1896). 

(Act V of 1898) dC ° f Crimina, Procedur{ 

33, ( 36 mrJ'T 24 W. R., Cr. 

f31 T„ ,i P Blrcf >. J, 

L. R„ 21 ° f HiraK Mi * a - 1 C 

Hurriboir rtJ' pcr Ainsl ie, J.. R. v, 

° ,C Ch *”dcr, 1 c., 207, 215 (1876), 


(4) R. v. Math civs, 10 C., 1022, 1023 
(1884). P er Field, J. See as to the con¬ 
struction of this section, the Madras Law 
lout-rial, Jan. and Feb., 1895, pp. 36—44. 

(5) R. v. Pancham, 4 A., 198, 204 (1882), 

per Strat8kl» J* 

(6) R . v. Domun Kahar, 12 W. R., Cr., 
82 (1869) : R- v * B<*b u La/, 6 A., 509, 532, 
v. ante, p. 365. 

(7) R. v. Babu Lai, 6 A., 509 (1884); 
see note to s. 27, post. 

(8) v. ante. 

(9) R . v. Fitambcr Jina, 2 B., 61 (1876). 

(10) R. v. Nagla Kala , 22 B., 235 
(1896). 




MINlSr^ 



CONFESSIONS WHILE IN POLICE CUSTODY. 


<8fe 


In the 


presence 
a Magis¬ 
trate/ 


of 


Court held not to be a Police-officer within the meaning of the procodino- section 
it was held that the confession could not be excluded under this section.(l> 
Some sort of custody appears to be sufficient. So where the prisoners were 
among certain persons who had been “ collected ” by a police-pate onTuspilion 
and the police-pafeZ had himse f accused them of complicity in the offence the 
prisoners were deemed to be m the custody of the £olice.(2) In the undei- 
mentioned case(3) a person under arrest on a charge of m,/i 0 

tmga from the place where the alleged offence was committed, to GodSa A 
friend drove with her in the tonga and a mounted policeman rode in front In 
the course of the journey the policeman left the tonga and went to a neigh¬ 
bouring village to procure a fresh horse, the tonga meanwhile proceeding slowlv 
along the road for some miles without any escort. In the absc/ce o the nohce- 

man the accused made a communication to her friend with reference to the 

alleged offence At the trial it was proposed to ask what the prisoner had said 
on the ground that she was not then in custody and that tl.L !, had said, 

apply; but it was held that notwithstanding the temporary absence of the 
policeman, the accused was still m custody, and the question must be disallowed 
In a subsequent case(4), it was held that the custody of the keeper of a iail in a 
Isative State, who is not a Police-officer, does not become that of a Police- 
officer, merely because lus subordinates, the warders of th« or C 

of the police-force of that State. In the absence of any suggestion ofTdS 
custody inside the jail, such as may possibly occur when an accused person is 
watched and guarded by a Police-officer investigating an offence, this section 
does not exclude such a jailor from giving evidence of what the accused told 
him while in jail. In the case cited(5) an accused an und.-r h;,i ' • t)C 

was sent up by the Magistrate in whose lock-up he was, i n tile cuatodvTtwo- 
policemen, to a hospital for treatment. The policemen made him over to the 
doctor and waited in the verandah to take him back. Whilo win* ti 1 p^r 
in his room, the accused made a confession of hi a guilt. At Jhe trial the 
confession was allowed to be proved A question having arisen whether the 
confession was properly let m; held that the confession was excluded bv this 
section, because the accused wlio was in police-custody up to his arrival at 
the hospital remained in that custody while the policemen were standing out¬ 
side on the verandah. ° 

if the confession be made to a third person, the presence of a Magistrate 
is necessary in order to render the confession admissible under this section. 
But a confession made to the Magistrate himself conforms to the requirement 
of the section and is admissible, even though the confessing party be at the time 
tLe ,P° ] ice.(6) lu the case decided under section H 9 of ^t 
0i i 861 ( f '. nnllDa 1 Procedure Code), fn • notion of thL 

Act has been taken, it was held that, in order to gi ve weight to confessions of 
prisoners recorded under section 149 there should be a judicial record of the 
special circumstances under which such confessions were received bv the Magis¬ 
trate, shoivmg in whose custody the prisoners were, and how far they were 
quite free agents.(7) In another case decided under the same section, it was 
held that the words ‘a Magistrate mean any Magistrate ” and not merely 
the Magistrate having jurisdiction. (8) The word “ Magistrate ” in this 
section includes Magistrates of Native State, us well us those of British India. 
And so a confession made by a prisoner while in police-custody to a First-class 


0) R. v. Stima Papi, 7 M„ 287 (1886). 
(2) R. v. Kamaiiar 10 I?., 595, 596 

(J886). 

(3 > R V. /.ester, 20 B„ 165 (1894). 
(0 R. v. Tafoya, 20 1! , 795 (1895). 

(5) Emperor v. Maltangowda, 42 B., 1. 

(6) R. v. Man Mohun, 24 VV. R.. Cr„ 


(I873) ; R . v. NUmadhab Milter, 15 C., 
595 (1888). 

(7) /?. v. Kodai Kahar, 5 W. R., Cr., 

6 (1880 .; a co Criminal Procedure Code, 
»s. 161, 364. 533. ; 

(8) R. v. V ah ala Jefha, 7 Bora. H. 

R., C. C., 56 (1870). 
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^ fate of the Native State of Muli in Kathiawar, and duly recorded by 
such Magistrate in the manner required by the Code of Criminal Procedure, was 
held to be admissible in evidence.(1) 

27. Provided that, when any fact is deposed(2) to as dis¬ 
covered^) in consequence of information received from a person 
accused of any offence(4), in the custody of a Police-officer(o), 
so much of such information, whether it amounts to a con fession 
or not, as relates distinctly to the fact thereby discovered, may 
be proved.(6) 

Principle.— The broad ground for not admitting confessions made under 
inducement, or to a Police-officer, or bv persons whilst in custody is le anger 
of admitting false confessions. (7) But the necessity for the exclusion disap¬ 
pears in a case provided for by this section, when the truth o m con ession is 
guaranteed by the discovery of facts in consequence of the in ormaiion given. 

It is this guarantee, afforded by the discovery of the propel ), oi ie correct¬ 
ness of the accused’s statement, which is the ground ol the ac mission of the 
exception to the general rule. The fact discovered shows that so much of 
confession as immediately relates to it is true. (8) 

8- 24 {Confession caused by inducement.) s. 26 {Confession by accused while in 

s * 2 5 {Confession to a Police-officer.) police-custody.) 

Steph. Dig., Art. 22 ; Taylor, Ev., §§ 902, 903 ; Phipson. Ev« Ed ' 5 J ° 4 ’ ^ VU1S ’ 

214 S 2nd Ed., 305, Roscoe, Cr. Ev., 49 ; 3 Russ. Cr., 482—48o.(9) 

COMMENTARY. 

The submission of a person to the custody of a Poli ce °fficet tlon of se 

terms of section 46(1) of the Criminal Procedure Code m cimtody withm uon. 
the meaning of this section.(lO) Though the words in Ike custody of a 
Police-officer ” might seem to indicate, that this section was intended to be 
? proviso to the preceding section only and that it is inapplicable when the 
information relating to the fact discovered thereby constitutes a confession 
nmde to a Police-officer ,” it has, however, been held that this section 


seo. 


o' v ' Nagla Ka,a • 22 B -> 235 0896). 

Pr A j\ 150 ° f Act XXV 0t 1861 (Cr ’ 
/, '“ od «f ra n thusDeposed to by a 

1? 1C Q~\0 Ce f” etc ’ f see Bishoo Manjee v. 

wori ¥•■*?. Cr - 16 ' 17 0868)]. The 
in italics were omitted in the amend- 

18fiQ SCCtl °? su bstituted by Act VIII of 
•’ , » the omiss »on has been here 
f'irt C As * be se °tion now stands, the 
Kv T- ay rf ^^ pose d to by any one; Field, 
Pp" ut u must be deposed to.: Legal 

« Mo " an Sin&h Ray - 

thus ' S >' n; 50 ot Act XXV of 1861 ran 
is^l worH ' SC ° VCTed hy which italic- 

section nl, i'i erC ° m itted in the amended 
l ''" M ,. y vm of , 869i 

thus or 5 h! °th- ACt XXV of 1861 ran 

'■ *«'* 

his section replaces s. 150 of Act 


XXV of 1861 (Cr. Pr. Code) as amended 
bv Act VIII of 1869: see R. v. Babu Lal t 
6 A., 512, 516 (1884). 

(71 Sec cases cited in the notes to ss. 
24, 25, 26, ante. 

(8) R> v - Babu Lai , 6 A., 509, 513, 

S17, 546 (1884); R. v. Nana. 14 B.. 260. 
264 (1889); 3 Russ., Cr., 483; Taylor, 
g v §§ 902, 903. “But not only are 

confessions excluded when obtained by 
means of improper inducement*, but also 
the acts of the prisoner done under the 
influence of such inducements, uii.ess con¬ 
firmed by the finding of the property; 
for t he same influence which might produce 
x Kr oimdless confession might produce 
groundless conduct “ 3 Russ.. Cr., 485. 

( 9 ) \s to the English authorities, see 
/?: v. Nana, 14 B„ 260, 265 (1889) ; R. v . 
Ra»na Birapa, 3 B.. 12, 17 0 878); R, v. 
Babu Lai . 6 V. 509, 517, 547 (1884). 

(10) Legal Remembrancer v. Lalit 
Mohan Singh Ray, 49 C., 167 (1922), 
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s a proviso not only to the preceding section but also to the twenty^ 

section ; and that, therefore, bo much of the information given by an 

accused to a Police-officer, whether amounting to a confession or not, as 
distinctly relates to the facts thereby discovered, may be proved. (1). It quali¬ 
fies also section 24, ante.( 2) But the present section only qualifies the twenty- 
fifth section when the accused person is in the custody of the police ; therefore, 
confessions to Police-officers by persons who are accused, but not in custody* 
or are in custody, but not accused, or are neither accused nor in custody, do 
not fall within the present section.(3) This section also qualifies the twenty- 
fourth section. (4) Therefore, whatever the inducement that may have been 
applied, or made use of, towards the accused, there is nothing in the law which 
forbids policemen or others from, at any rate, going so far as to say • “ In con¬ 
sequence of what the prisoner told me, I went to such and such a place, and found 
such and such a thing. Moreover, they may repeat the words in which the infor- 
matmn was couched whether they amount to a confession or not, provided they 
relate distinctly to the fact discovered.(5) Therefore, although a confession may 
be generally inadmissible in consequence, of an inducement having been offered 
within the meaning of the twenty-fourth section, yet if any fact is deposed to 
as discovered m consequence of such confession, so much thereof as relates 
istmctly to the fact thereby discovered may be proved under this section. 
But though the present section quahfies the twenty-fourth section, it will not 
be applicable in every case that falls within the scope of that section, which 
enacts that confessions unduly obtained are irrelevant whether the confessing 
party was in custody or not. But the present section refers to confessions 
made by accused persons in custody. Therefore confessions made by persons 
when accused but not in custody, or m custody but not accused, or neither 
accused .nor in custody, wilJ not be rendered admissible by the present section 
even if there is discovery .(6) This section, as a qualification of the imperative 
rules contained in sections 24—26, should be strictly construed and applied.(7) 


(1) Field, Ev., 145: ib., 6th Ed., 105; R. 
v. Ragaree Shaha, 19 W. R., Cr., 51 (1873) 
and sec under the old law R. v. Petto Gad, 
4 W. R., Cr., 19 (1865) ; R. v. Jora Hasji, 
11 Bom. H. C. R., 242 (1874) ; R. v. Roma 
Birapa, 3 B., 12 (1878); R. v. Pancham, 
4 A., 198 (1882) ; R. v. Babu Lai, 6 A., 
509, F. B. (1884) ; Adu Shikdar v. R., 11 
C., 635 (1885) ; R. v. KamaJia f 10 B., 595 
(1886); R. v. Nana, 14 B., 260 (1889); 
Surauiranath Maker jee v. Emperor, 16 
A. L. J., 478; s. c., 19 Cr. L. J., 935. 
See generally as to the construction of this 
section, the Madras Law Journal, supra, 
p. 74, ct seq., March, 1895, 123, et scq., 
April, 1895. 

(2) Amiruddin v. Emperor, 45 C., 557. 

(3) R. v. Babu Lai, 6 A., 509. 513, 533, 
534, F. B. (1884) ; per Oldfield and Mah- 
mood, J J., v. post. 

(4) R. v. Misri (1909), 31 A., 592. 

(5) R. v. Babu Lai, 6 A., 509, 545, per 

Straight. C. J.; ib., per Brodhurst, J., 
citing Taylor, Ev., 8 902 [contra, per 
Mahrnood, ib.. 535; and R. v. Kuarpala, 
Weekly Notes HS82), 225; see also to the 
samc vis r., that s 27 does not qualify 

8 - 24 , R. v. Afuxsumat Luchoo, 5 N.-W. 
* • J ^ (1873); R. v. Rama Birapa, 3 B., 
12, 16 (1878); per West, J.:—“It is not 
pretended that any discovery of facts, 


through information derived from R, oc- 
curred after that statement was made. Its 
detect, as made under undue influence, 
therefore, was not and could not be counter- 
acted in the only possible way;” This 
qualification of the rule enacted in s. 24 
»> t lat enacted in the present section is 
in accordance with the English law upon 
the subject; see Taylor, Ev.. § 902. The 
question does not appear to have been dis¬ 
cussed by the Calcutta and Madras Courts 
ni any reported case. But under the 
corresponding section of Act XXV of 1861 
(s. 150), it was held by the former Court, 
that where a Police-officer had offered an 
inducement to make a confession no part 
ot his evidence, as to the discovery of facts 
in consequence of such confession, was 
admissible. R . v . Dhurum Dntt , 8 W. R- 
Cr., 13 (1867); see ajso Bishoo Manjse v. 

9 VV - R- Cr., 16, 17 (1868). 

(6) See R. v . Babu Lai 6 All. 509 
(1884). 

(7) R, v. Pancham , 4 A., 198 (1882)- 
See Adu Shikdar v. R., 11 C.. 635, 642 
(1885). In R. v. Ram Char an, 24 W. R*» 
Cr., H6 (1875). Jackson, J., commented 
‘ upon a prevailing tendency to disregard 
the provisions of s. 26 of the Evidence Act, 
which has occurred in this case, as well as 
in others, recourse being had although not 
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M _ TOrds “ any fact ” are qualified by the word “ discovered ” as used in the 

section : under the present section, it is not every statement made by a person 
accused of any ofionco while in the custody of a Police-officer, connected with 
the production or finding of property, which is admissible. Whatever be the 
nature of the fact discovered, that fact must, in all cases, be itself relevant to 
the case, and the connection between it and the statements made must have 
been such that that statement constituted the information through which t ic 
discovery was made, in order to render the statement admissible. Other 
statements connected with the one thus made evidence, and thus mediately, 
but not necessarily or directly, connected with the fact discovered, are not 
admissible.(1) “ No judicial officer [dealing with the provisions of this section] 

should allow one word more to be deposed to by a Police-officer, e ailing a 
statement made to him by an accused, in consequence of which he discovered a 
fact, than is absolutely necessary to show how the fact that was discovered is 
connected with the accused, so as in itself to be a relevant fact a gams him lhe 
twenty-seventh section was not intended to let in a confession generally, but 
only such particular part of it as set the person, to whom it was mat e, in motion, 
and led to his ascertaining the fact or facts of which he gnes e\ k ence. (^) Phe 
test of the admissibility under this section of information receive rom an accused 
person in the custody of a Police-officer, whether amounting o a con^ssion or 
not, is : —“ Was the fact discovered by reason of the informa ion an o\v much 
^f the information was the immediate cause of the fact discovere , - <■ *■ s i 
a relevant fact ?”(3) 

The discovery referred to in this section is that made to or by a j^lice- 
officer and the section applies in such a case though the fac s am a n 
to persons other than Police-officers.(4) The word 

inean the purely mental act of learning something which ' f i • 

. 0 a Person, as the mere mental act of becoming aware of s0,t ^ ' , 1. • * 

’t stated ; or, the physical act of finding upon search or q . , 

or material fact, the existence or the exact locality of w 111 ' . ' , . 

the «- It is in the latter sense that the word is used ra this section that is, 
® sense of a finding upon a search or inquiry, o art.c es connected with 
the crime or other material fact; the reason being that it is only this, kind 
of discovery which proves that the information, in consequence of which the 
discovery was made, is true and not fabricated. The statements admitted by 
the section are statements preceding finding upon search or inquiry (5). It is 
jiot now necessary that the discovery should be by the deponent(6); if the 
latter be a Police-officer investigating a case, he will not bo allowed to prove 
a ! 1 ^formation received from a person accused of an offence in the custody 
°* a police-officer, on the ground that a material fact was thereby discovered 


<SL 


* Discover¬ 
ed.” 


justified by facts, to the proviso contained 

R 11 n T ara Singh '• Crown, 50 F 
*,"• Cr " J- 23 (1915), 

242 (1874) J ° ra HaSii ‘ 11 B0al - H - C - R 

0884)^'/ B ° b *. Lat - 6 A., 509, 

adorn.<5 ' tra 'Kht, C. J., cited anc 

R ji ' , “ rr ' s > J-> in Adu Shikdar v 
(3) t? ' r- 641 0885). 

(1888} In V Shabib, 12 M.. 153 

reasonable rn"'!’ “ “ a<! also saifl that " tl,e 

addition to X 'fact 0 27 t is that ’ 

of the . act discovered, so much 

cause of thp Ir '° n as was l * le immediate 
WLelnlR, i. SC °T y is lc8al evidence.” 

« 4 . STirg&f 

° See I he Madras Law Journal. 
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and 


supra, March 1895, pp. 80, 85 ; R. v. Jot a 
Jhisji, U Bom. H. C\ R., 242 (1874» ; R 
v Rama Bfrapa, 3 B.. 12 (1878); R. v. 
JVaua, 14 B.. 260 (1889) ; in all the cases 
under this section where the statements 
were held to he admissible, the “ discovery ’’ 
was of articles or other material facts. 
The section, as thus understood, enacts 
the «ame rule as is given in Taylor. Ev., 
«§ 902, 903 (R. v. Rama Bxrapa, supra, 
\7' R. v. Nana, supra. 265); for an 
example of an admission subsequent to 
discovery, see R- v. Kamal Fukccr, 17 \V. 
R" Cr., 50 (1872). 

(6) I nder s. 150. Act XXV of 1861, the 
words were " discovered by him " the 
italicised words have been omitted in the 
present section. 
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jy him when that fact was already known to another Police-officer.(l) 
the Police succeed in discovering property in consequence of information 
received from an accused, it is not competent to the police to replace the 
property in the place whence it is discovered and to ask the other accused to 
produce the property because there is no further discovery under this section 
as against the other accused. (2) While statements preceding finding upon 
search or inquiry are admissible under this section, on the other hand, mere 
statements , which lead to no physical discovery after they are made, are 
inadmissible. (3) In the case of statements made while pointing out the scene of 
the crime , the general rule is that if a prisoner points out or shows the scene 
of the offence and objects around as connected therewith, and makes contem¬ 
poraneous statements in reference thereto, his acts may be given in evidence, 
as amounting to “ conduct’ relevant under the eighth section ante, but the 
accompanying statements are not admissible under the present section, there 
being no such “ discovery J 5 as is required by it, nor do they fall within the first 
Explanation to the eighth section, and are therefore wholly exclud3d.(4) So 
where the prisoner, besides the formal recorded confession, made a confession 
to the Police-officers before and during his pointing out particular places and 
particular articles said to have been connected with the murder of which he 
was charged. West, J., observed : 44 A confession of murder made to a police 
constable is not at all confirmed by the prisoner’s saying, 1 2 3 4 this is the place 
where I killed the deceased,’ and when, starting from the pointing to a ditch 
or a tree, a long narrative of transactions, some of them altogether remote from 
any connection with the spot indicated, is allowed to be deposed to as a 
confession by the prisoner, the intentof the, Evidence Act is not fulfilled but 
defeated.”(5) From the statement^ This is the place where I killed the 
deceased*” there is no 64 discovery ” within the meaning of this section, and 
therefore no guarantee of the truth of the statement ; and further, the prosecu¬ 
tion had noC m the particular case, shown that any act done by the accused 
had been so explained by hi3 statements as to make the latter admissible under 
the first Explanation of the eighth section. (6) Similarly, in the case of statement 
accompanying production of articles the general rule is that if the prisoner 
himself produces or delivers articles said to be connected with the offence, and 
contemporaneously makes declarations as regards them, the act of production 
or delivery itself may be proved as 44 conduct under the eighth section, /ante : 
but as there is no 44 discovery,” the accompanying statements are not 
admissible under the present section, nor under the first Explanation to the 
eighth section, ante.{ 7) So where a Police-officer deposed that the accused told 



(1) Adu Shikdar v. R., 11 C., 635, 642 
0885). 

(2) R. v. Beshya, 2 Bom. L,. R., 1089 
(1900). 

(3) R. v. Rama Birapa, 3 B., 12 (1878) ; 
see the Madras Law Journal, supra, 81. 

(4) lb., 82; R. v. Jora Hasji, 11 Bom. 
H. C. R., 242, 246 (1874); R. v. Rama 
Birapa, 3 B.. 12, 16, 17 (1878); that is, 
assuming the accompanying statements to 
amount to confessions; the rule however, 
as to ,uch statements when more parti¬ 
cularly stated, appears to be that if such 
i-laiements are really explanatory of the 
acts they accompany they may be proved 
(R. v. Jora Hasji, supra, 245, 246; R. v. 
Rama Birapa , supra, 17), subject, however, 
to the further proviso that s. 8, so far as 
it admits a statement as included in the 
word ** conduct,” cannot admit a state¬ 
ment as evidence which would be shut out 


by ss. 25, 26. R. v . Nana, 14 B., 260, 
263 (1889). 

(5) R. v. Rama Birapa, supra, 16, 17- 

(6) Tara Singh -v. Crown, 50 P. R-, H 
Cr.. T., 23 (1915). 

(7) R. v. Jora Hasji, 11 Bom. H. C. R-> 
242 (1874) ; in this case the first prisoner 
produced a bill-hook and knife from the 
field, and the second prisoner a stick, a*id 
each made a certain incriminatory state¬ 
ment which the Court held to be inadmis¬ 
sible both under this section since there 
was no " discovery," and under s. 8. 
Iwplanation (1) ; it however held that the 
acts of the prisoners could be proved : R- 
v. Pancham, 4 A., 198 (1882); see R • v * 
K am alia; 10 B. f 595. 597 (1886); Ada 
Shikdar v. R., 11 C., 635, 640, 661 (1885) ; 
as to accompanying statement see Taylor, 
Fa.. § 903; 3 Russ., Cr., 484. 
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___ iat he had robbed K R of Es. 48, whereof he had spent Es. 8, and had 

Es. 40,” and that he, the accused, made over Es. 40 to him, the statement 
■was held inadmissible, as no facts were discovered thereby. The High Court 
disapproved of the opinion of the Sessions Judge who had admitted this 
statement on the ground that the confession was the necessary preliminary of 
the surrender of the Es. 40, and that the surrender must necessarily have 
been accompanied or immediately preceded by some explanatory statement.(l) 
But where the accused makes a statement, as to the locality of certain property, 
and after , and upon such statement, the police accompany him to the locality, 
where upon arrival, accused by his own act produces the property, such state¬ 
ments may be admissible as leading to the discovery of the property^) 
(v. post). 


<SL 


In the first place, whatever be the nature of the fact discovered that fact “ in conse- 
must, in all cases, be itself relevant to the case, and the connection between it ^nce of in- 
and the statement made must have been such that that statement constituted ormauon - 
he information through which the discoverv was made, in order to render the 
statement admissible.(3) In the next place, the practical test to determine 
whether or not there is such a connection between the information and the dis¬ 
covery has been stated to be as follows “ In regard to the extent of the words 
thereby discovered,’ we may derive some assistance from the test applied by 
the Courts in dealing with proximate and remote causes of damage namely, 

' wliat followed was the natural and reasonable result of the c c endants 
act ’ ( 4 ) i t was formerl hcld b the Bombay an d Allahabad High Courts(5) 

r 1 ’!! w A ere an article said to be connected with an offence was produced by the 
par \ himself after giving information in respect of it, the art ic e cou no >o 
^ a |d to have been discovered “ in consequence of the information. It was 
f" d ‘hat in such a case the article is discovered by the act of the party and not 
n consequence of the information. But this view was subsequently dissented 
from m and (so far as the Bombav Court, is concerned) overruled by a case(6), 

“ which the facts were as follow^ : The accused, in the course of the po ice- 
mvestigation, was asked by the police where the property was, and replied that 

had kept it and would show. He said that he had Juried the property in the 
. He then took the police to the spot where the property was concealed, 
und with his own hands disinterred the earthen pot m which it was kept. It 
ti e,/ that th e statement of the accused that he had buried the property m 
tn Vi d .?. was admissible under this section, as it set the police in motion and led 
“iT discovery of the property, and that a statement is equally admissible 
netticr it is made in such detail'as to enable the police to discover the property 
lonmeives, or whether it be of such a nature as to require the assistance of the 
V 1 discovering the exact spot where the property is concealed. This 
K-tv of the section has also been adopted by the Calcutta High Court.(7) And 
will? u CaSe In the Allahabad Hi ah Court, where the accused was charged 
. ^ dicnumkr of a girl and took the police to a certain spot and there found 
of tl, '' entS wom b > T the girl at the time of her death, it was hold that evidence 
such ^ °i S Was udmissible as conduct within the meaning of section 8, whether 
oase it °, r was not caused by the inducement of the pohw>. In this 

declared that this section qualifies sections 24, -d and ^6.(8) 


C2) f U v Sh / a t u r' SUpra * 64 °- 641 ‘ 

Post. a ’ 14 B - 260 (1889), v. 

242.^ 244 OS74y HasJ< ’ 11 B °m. H. C. R„ 

^ (4 Ja^i n V e, 14 B " 260 > 267 (1889), 

Ozlly'R''\ Pa n C , ham ; 4 A.. 198, 204 
’’ K - v- Babu Ul, 6 A.. 509, 44 


(1884), per Siraight J.: R. v. Kamalia, 10 
B.. 5°5. 597 ( 1886). 

(6) R. v. Nana. 14 B., 260 (1889). 

(7) Legal Remembrancer v. Chctna 
Nashya, 25 C., 413 (1897); and see also 
R. v. Pagarcc Shaha t 19 W. R.. Cr., 57 
(1873). in which case the party himself 
produced the property. 

(8) R. v. Xfisri (1909), 31 A., 592, 
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custody. 
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Section 150 of Act XXV of 1861, as amended by Act VIII of 186{^ 
re-embodied in the twenty-seventh section of the Evidence Act with slight 
alterations of language. The only alteration on which any stress can be laid 
is the omission of the word “ or.”(l) This shows that the operation of the proviso 
is restricted to information from an accused person in custody of the police, 
and does not apply to information from accused persons not in custody of 
the police. (2) It would appear, therefore, that in orde'r to bring a case of 
discovery within the scope of this section, it is necessary that the party making 
the statement should be both accused and in custody at such time : and that 
(a) a confession obtained by inducement under the circumstances mentioned 
in the twenty-fourth section ; or (b) a confession made to a Police-officer(3), 
will not be affected by the operation of the twenty-seventh section when the 
person confessing is at the time (a) neither accused nor in custody; (b) in 
custody but not accused ; (c) accused but not in custody,—notwithstanding 
any discovery in consequence thereof ; (d) a confession made to any person 
other than a Police-officer by a person who was at the time in the latter’s "custody, 
but not accused, is inadmissible, even though it may lead to discovery, unless 
indeed it was made in the immediate presence of a Magistrate. 


Where a fact is discovered in consequence of information received from 
one of several persons charged with an offence, and when others give like inform¬ 
ation, the fact should not be treated as discovered from the information of 
them all. It should be deposed that a particular fact has been discovered 
from the information of AB, and this will let in so much of the information as 
relates distinctly to the fact thereby discovered.(4) In the case of R . v. Bobu 
Lal( 5) Straight, J., observed as follows : “ I have more than once pointed out 
that it is not a proper course^ where two persons are being tried, to allow a wit¬ 
ness to state ‘ they said this,’ or * they said that/ or ‘ the prisoners then said.’ 
It is certainly not at all likely that both the persons should speak at once, and 
it is the right of each of them to have the witness required to depose as nearly 
as possible to the exact words he individually used. And, I may add, where 
a statement is being detailed by a constable as having been made by an accused, 
in consequence of which he discovered a certain fact, or certain facts, the strictest 
precision should be enjoined on the witness, so that there may be no room for 
mistake or misunderstanding. In dealing with statements of this kind which are 
alleged to have led to discovery, it is of the essence of things that what each 
prisoner said should be precisely and separately stated. If the witness was not 
clear upon this point, and the witness refused to be more explicit, the Judge 
should have paid no attention to it.” And in a recent case it was held that 
where two prisoners gave information which led to the arrest of another person, 
it was necessary that the information of each should be precisely and separately 
stated. (6) 


How much 
of such in¬ 
fo rnm tin n 
may be 
proved. 


Upon this question there is little or no difference in the views of the several 
High Courts.(7) Assistance in the construction of the words as relates 
distinctly to the fact thereby discovered ’(8) may be derived from a consideration 


(1) S. 150 ran “accused of any offence 
or in the custody of a police-officer.” 

(2) R. v. Dabu Lai, 6 A., 509, 513 
(1884), per Oldfield, J., .rcr The Madras 
Law journal, supra, pp. 128, 129, April, 
1895. 

(3) R. v. Babu Lai, 6 A., 509, 533 

(1884;; “A coufcssion made to a Police- 
officer by a person who is not in the 
custody of the police, even though such 
confession led to discovery, would not be 
admissible in evidence, because it could 
not fall under the purview of s. 27, which 


is restricted to persons “ in the custody of 
a Police-officer,” per Mahmood J., and see 
per Oldfield, J., at p. 513, supra. 

(4) R. v. Ram Churn, 24 W. R., Cr., 

36 (1875). 

(5) 6 A., 509 (1884) at pp. 549, 550. 

(6) Ram Singh v. Crozvn. 50 P. R» ' 
Cr. J., 12 (1915). 

( 7) Per Sarcent, C. J., in R. v. Nar* a > 
14 B. t 260, 263 (1889); and see R. v * 
Cotnmer Sabib, 12 M., 153, 154 (1888) 
(8) See Legal Remembrancer v. Laid 
Mohan Singh Ray, 49 C., 167 (1922)» 
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principle upon which the enactment contained in this section is 
Statements admissible under this section are so admissible because 
—® discovery rebuts the presumption of falsity arising from the fact of their 
being made under inducement, or to the police, or to others while in police- 
custody. The discovery proves not that the whole, but that some portion ol 
the information given is true, namely, so much of the information as led directly 
an d immediately to, or teas the 'proximate cause of, the discovery: only such 
portion of the information is guaranteed by the discovery, and hence only such 
portion of the information is admissible. A prisoner’s statement as to his 
knowledge of the place where a particular article is to be found, is confirmed by 
the discovery of that article and is thus shown to be true. But any explanation 
as to how he came by the article, or how it came to bo where it is found, is not 
confirmed by the discovery, and as the presumption of falsity as to these other 
statements is not rebutted, therefore proof of them is prohibited. In the 
words of West, J. : 44 It is not all statements connected with the production 
or finding of property which are admissible ; those only which lead immediately 
to the discovery of property, and so far as they do lead to such discovery are 
properly admissible .... Other statements connected with the one thus 
made evidence, and so mediately(l), but not necessarily or directly, connected 
with the fact discovered are not to be admitted, as this would rather be an eva¬ 
sion than a fulfilment of the law, which is designed to guard prisoners accused 
of offences against unfair practices on the part of the police. lor instance, a 
man says: 4 You will find a stick at such and such a place. I killed Rama 
'yth it. 5 A policeman, in such a case, may be allowed to say he went to the 
Place indicated, and found the stick; but any statement as to the confession 

murder would be inadmissible. If instead of 4 you will find, the prisoner 
ias said, 4 I placed a sword or knife in such a spot, where it was found, that, 
too though it involves an admission of a particular act on the prisoner s part, 
18 admissible, because it is the information which has directly led to the discovery, 
an d thus distinctly, and independently of any other statement connected 
with it. But if, besides this, the prisoner has said what induced him to put the 
kmfe or sword where it has been found, that part of his statement as it has not 
or hered, much less caused, the discovery, n °t admissible. The words in 
, c twenty-seventh section of the Evidence Act 4 whether it amounts to a con¬ 
cession or not’ are to be read as qualifying the word 4 information ’ in the 
mmediataly preceding context, not the words so much ; and the effect is 
la ’ mthough ordinarily a confession of an accused while in custody would 

events alS ° T tIle narr . ative °f antecedent 
not n m '' a • admissible as admissions 

lHr in * t0 Sessions. 

appear* r , elevancy °f mediate connection 
case of t? rat i° decidendi of the 

Cr., 71 (i^ Pa . garee . Shaha > 19 W. R., 
structinn ' /3 )* in which a wider con- 

re lates <l,*cf' VaS i P » Ut on words “as 

so much of th* 1 w 80 as to admit not only 
and * 1IH Ormation as leads directly 

fact^rr* t0 the d ^covery of the 
,tl cdiatelv h,. S ° ^ lc P° r don which leads 
m*odhurst I W ^ y °* ex P ,anati °n. Though 
R v. b’ubiL T ^ referring to this case in 

that no diff« A ' 50 ?' at P- S18 0884), 
rulings of R rence is noticeable in the 
v * Jora Has A a Sarce Shaha, supra: R . 

198 t A ; R - v ' Poncham, 4 A., 

ments or conf^ • extcnt to which state- 
can be proved hv 3, ° n ?> of accuse d persons 
27; it is I y a p ofice-officcr under s. 
is, however, submitted that the 


ruling in R. v. Pagarcc Shaha, supra, is 
not reconcilable with the principle laid 
down in R. v. Jora Hasji, 11 Bom. H C. 
R , 242 (18/4); R . v . Rama Birapa . 3 B., 
12, 17 (1878) ; R. v. Babu Bat, 6 A., 509 
(1884); Adu Shikdar v. R., ll C.. 635 
(1885); R- v. Commer Sabib, 12 M., 153 
(1888); R • v. Nana, 14 B., 260 (1887); 
and is indeed virtually overruled by Adu 
Shikdar v. R. f supra, referred to in Lex at 
Remembrancer v. Chcma Nashya, 25 C. f 
413 (1897), see The Madras Law Journal, 
supra, April 1895, p 129, et sc(/. t and 
Field. Ev\, 146. In the last cited case, 
it was said per Batierjee, J.. “ The view 
I take is in no way inconsistent with that 
taken by the Court iu Adu Shikdur v. R %t 
as the part of the information or statement 
that is here used as evidence agninat the 
accused under s. 27, relates distinctly to 
the fact thereby discovered and does not 
go beyond it/* p. 416. 
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be wholly excluded, yet if, in the course of such a confession, information lea_._ 0 
to the discovery of a relevant fact has been given, so much of the information 
as distinctly led to this result/ may be deposed to, though, as a whole, the state¬ 
ment would constitute a confession which the preceding sections are intended 
to exclude.” (1) So where two persons B and R, accused of offences under 
section 414 of the Penal Code, gave information to the police which led to the 
discovery of the stolen property (this information being to the effect that the 
accused had stolen a cow and a calf, and sold them to a particular person at a 
particular place) the Appellate Court observed that, 1 2 * 4 * If he (the Sessions Judge) 
had applied, as he should have done, the rule thereby (section 27) laid down, 
he ought to have held that that portion of IBs (the police-witness) statement 
in which he deposed 4 they said they got ’ (I suppose this was intended to mean 
stole) 4 the cow from LT,’ 4 they said that they had stolen a cow and a calf/ 
1 thev Rave stolen it from S G, of Jaitpur, 4 they had stolen a goat in Belupur 
and sold it/ was inadmissible. The only fact about the cow and calf which was 
admissible as distinctly relating to the discovery of those animals at A R J’s 
was that they sold it at Madanpur to him. As to the goat, there is nothing to 
show from the constable’s deposition, that it was in consequence of what the 
accused told him that he found the goat in Chelganj.”(2) So also where the 
prisoner told the police that certain cloths had been left by him with some of 
the prosecution-witnesses, and the Sessions Judge was of opinion that the 
statement of the prisoner that he had left the property with these persons should 
not be proved in evidence, but only that he said that certain property would be 
so found, the Madras High Court held this view to be wrong, observing : 44 The 
reasonable construction is that, in addition to the fact discovered, so much of 
the information as was the immediate cause of its discovery is legal evidence. 
The statement made by the prisoner in this case, viz., that he had deposited the 
•cloths produced with the witnesses, who delivered them up on demand, was the 
proximate cause of their discovery and was admissible in evidence. If he had 
proceeded further and stated that they were cloths which he stole on the day 
mentioned in the charge from the complainant, that statement would not be 
evidence, for it would be only introductory to a further act on his part, viz., 
that of leaving the cloths with the witnesses, and on that ground it would not 
be the immediate cause of, or the necessary preliminary to, the fact discovered. 
The test is : ‘ was the fact discovered by reason of the information/ and how 
much of the information was the immediate cause of the fact discovered, and 
as such a relevant fact i (3) Again, an accused was ( barged under section 411 
of the Penal Code, with dishonestly receiving stolen property. In the course 
of the police-investigation, the accused was asked by the police where the pro¬ 
perty was. He replied that he had kept it, and would show. He said he had 
buried the property in the lields. He then took the police to the spot where the 
property was concealed, and with his own hands disinterrod the earthen pot in 
which the property was kept. The Court held that the .statement by the accused 
that he had buried the property in the fields, distinctly set the police in motion, 
and led to the discovery of the property. But the statement that 44 he had 
kept ” the property was not necessarily connected with the fact discovered 
and was therefore not admissible.(4) In the case cited(5) it was held legitimate 


(1) R. v. Jora Hasji, 11 Bom. H. C. R., 
242, 244, 245 (1874! ; and sec R. v. Rama 
Birapa, 3 B., 12, 17 (1878). 

(2) R. v. Babu Lai, 6 A., 509, 549, 550, 
per Straight, J. (1884), and v. ib., 514, 

per Oldfield, J., and 518. per Brodhurst, 
j. The explanation of Straight, J.. as to 

the meaning of s. 27 (at p. 546) was 
followed by the Calputta High Court in 
Adu Shikdar v. R 11 C., 635, 641 (1885), 
as to the confessional statements in which 


case v. ante. 

(3) R. v. Cotnmcr Sabib, 12 M., 153 
(1888). The Court added: ‘‘This appears 
to us substantially the principle on whic i 
the cases reported in Adu Shikdar v. R- 
R. v. Pancharn, and R. v. Jora Hasji were 
decided,” ib., at p. 154. Sankappa Rai v ' 
R. (1908), 31 M., 127. 

(4) R. v. Nana, 14 B., 260, 265 (1889). 

(5) Gurdit Singh v. Emperor , 19 Cr. 
L. J. 439, s. c., 44 I. C„ 967. 
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s section to record evidence that an accused person said “ I will point 
Certain property/’ if such statement leads to a discovery ; but it was not 
legitimate to record as evidence that an accused had said “ I will point out 
certain property which I obtained as my share of the booty in the dacoity. 

In another case(l) the accused made a statement during investigation by the 
police as to h^ having thrown a darri and a gandasa into the canal. In conse¬ 
quence of the statement the police recovered the darri and the gandasa from a 
neighbouring village having discovered from a boy the fact that the darri and 
gandasa had been found in the place pointed out by the accused. It was held 
that there was an immediate connection between the statement and the disco\ ery 
and that the statement was admissible in evidence. "W hen a confession as a 
whole is excluded whether by reason of sections 26 or 25 or 24 so much of the 
information given by the person making the confession when the accused was 
in custody as distinctly relates to the relevant fact thereby discovered is 
admissible. Under section 27 only so much of the information whether amount¬ 
ing to a confession or not as relates distinctly to the fact thereby discovered 
niay be proved. Even if a single statement contains moie information than 
what is contemplated in section°27, the statement is not to go in as a whole 
nor is it to go in as a statement at all, but what is admissible is the particular 
information given by the statement which leads to the discovery.^) 

28. If such a confession as is referred to in section 24 is J/onfession 
ftiade after the impression caused by any such inducement, removal of 
threat, or promise, has. in the opinion of the Couit, been fully 
removed, it is relevant. 

Principle. —If a confession has been obtained from the prisoner by undue Pr<W 
*neans, any statement afterwards made by him under the influence of that 
confession cannot be admitted as evidence.^) But the confession m the case 
mentioned in this section is deemed to be voluntary and is received as the 
result of reflection and free determination, unaffected and umuduced by the 
original threat or promise.(4) 

24 [Confession caused by inducement) a. 3 ( Relevant. ) 

s. 3 {“Court”) 

Steph. Dig., Art. 22 ; Roscoe, Cr. Ev., 12th Ed., 41-43 ; ib., 13th Ed., 41-44 ; Taylor, 

By., 878 ; 3 Russ. Cr., 45S-463 ; Phipson, Ev., ath Ed., 252, 257; Wills, Ev., 2nd Ed., 

305 ; Field, Ev., 6th Ed., 107. 

COMMENTARY. 

R ,.^ 8 section forms an exception to the law provided by the twenty-fourth Con legion 
it Vru anc * as a qualification of that section should be read together with unaflVrhnl 
l' impression caused by the inducement may have been removed by mere J^nmeml’nl 

V e ot time, or by an intervenin'* act, such as a caution given by somo persons 
i superior authority(6), to the person holding out the inducement. An induce¬ 
ment may continue to operate on a man’s mind for a considerable time after 


Sis ?f.‘ ■'"cj’xr- 
c'%fr: r ‘ dd % tvt ** 

as alao^^^ 0 ^ and Int1 
22. ° s - z 4, ante; Steph. 1 


(1888).^’ V ' Pancha n, 4 A., 198, 201 
(6> R ‘ V> U, ‘ Sa!e ’ 1 Phillips, Ev., 414; 


Roscoe, 12th Ed., 41 [the prisoner on 
being taken into custody had been told by 
a person who came to assist the constable, 
that it would be better for him to confess; 
but on his being examined before the 
committing Magistrate on the ‘following 
day, he was frequently cautioned by the 
Magistrate to say nothing against himself; 
a confession under these circumstances 
before the Magistrate was held to he clearly 
admissible] ; R. v. Bote, 11 Cox, 6B6; 
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it was uttered(l) ; but, on the other hand, it may be altogether removed by 
subsequent statements which precede the confession, and which clearly inform 
the defendant that he must expect no temporal advantage from making one.(2) 
Thus where a Magistrate had told a prisoner that if the latter would confess he 
would use his influence to obtain a pardon for him, and had afterwards received 
a letter from the Secretary of State refusing the pardon, which l^ter the Magis¬ 
trate communicated to the prisoner, a confession subseq uently made was held 
to be admissible.(3) It is for the Court to decide under all the circumstances 
of the particular case whether the improper influence was totally done away 
with before the confession was made. In this, as well as other respects, the 
admissibility of the confession is a question for the Judge.(4) AVhere the 
latter is satisfied that the influence has really ceased, the confession will be 
admitted.(5) But there ought to be strong evidence that the influence has 
ceased. In R v. Sherrington^), Patteson, J., rejected a second confession 
saying, there ought to be strong evidence to show that the impression under 
which the first confession was made, was afterwards removed, before the second 
confession can be received. I am of opinion in this case, that the prisoner 
must be considered to have made the second confession, under the same influ¬ 
ence as he made the first; the interval of time being too short to allow of the 
supposition that it was the result of reflection and voluntary determination.” 


29. If such a confession is otherwise relevant, it does not 
become irrelevant merely because it was made under a promise 
of secrecy, or in consequence of a deception practised on the 
accused person for the purpose of obtaining it, or when he was 
drunk, or because it was made in answer to questions which he 
need not have answered, whatever may have been the form of 
those questions, or because he was not warned that he was not 
bound to make such confession, and that evidence of it might be 
given against him. 

Principle.—In order that a confession should lie invalidated, there must 
be an inducement operating to influence the mind of the accused either by 


R. v. Rosier, 1 Phillips, Ev., 414; Roscoe, 
Cr. Ev., 12th Ed., 41 ; R. v. Howes, 6 C. 
& P... 404; see Phipson, Ev., 3rd Ed., 236; 
ib. 5th Ed., 252 Field, Ev., 149; ib. 6th 
Ed., 107; Norton, Ev., 166, 167; as to the 
statutory form of warning, 11 & 12 

Vi*., c. 42. s. 18. 

(1) Wills, Ev., 213; ib. 2nd Ed., 305 ; 
R. v. Hewitt, 1 C. & M., 534; R. v. Ganesh 
Chandra, 50 C., 127 (1923). 

(2) Ib.; R. v. Clews, 4 C. & P., 221. 

(3) R. v. Cleus, supra; see also R. v. 
Howes, 6 C. & P., 404. 

(4) 3 Russ. Or., 458; Field, Ev., 149, ib. 
6th Ed.. 107. 

(5) For cases where the inducement 
has been held to have ceased, see Roscoe, 
Or. Ev.. 12th Ed., 41; Phipson, Ev., 5th 
Ed., :r>2 and where held not to have 
ceased, Roscoe, Cr. Ev., 12th Ed., 42; 
Phipson. Ev., ib.; and R. v. Mussumat 
Luchoo, 5 N.-W. P., 86, 88 (1873) [where 
a confession had bfeen made upon the 
inducement held out by the police that 
nothing would happen if the prisoner con¬ 


fessed, and the prisoner made two different 
confessions, the one before the Magistrate 
and the other before the Sessions Judge, 
who accepted both confessions but did not 
record any opinion on the point, the Ap¬ 
peal Court held that it was not prepared 
to say that the confession made before the 
Sessions Judge was made after the im¬ 
pression caused by the promise had been 
fully removed.] Reg. v. Navroji Hadabhai, 
9 Bom. H. C. R.. 358, 370 (1872) Twherc 
an inducement was held out to the prisoner 
in his house and he was immediately after 
taken to the TrafjSc Manager of ft Rail¬ 
way in whose presence he signed a receipt 
for a certain sum of money, Sargent, C. 
J., said it would be impossible to hold that 
the impression was removed in the short 
interval which elapsed between the induce¬ 
ment and the signing of the receipt] ; R * v * 
Sherrington, post; R. v. Ganesh Chandr&t 
50 C., 127 (1923). 

(6) 2 Lewin, C. C., 123, cited in Roscoe, 
Cr.. Ev., 47, 48; 3 Russ., Cr M 458. 
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f escape or through, fear of punishment connected with the charge. 
^ ~^Aaucement must relate to the charge and reasonably imply that the po3i- 
ion of the accused with reference to it will be rendered better or worse accord- 
as he does or does not confess. If the confession be obtained by any other 
influence, it will not be invalidated (though its weight may be affecfced(l), 
however much it would have been more proper not to have exerted such influ¬ 
ence, and however much the statement itself may become liable to suspicion). 

he present section states certain non-invalidating origins of a confession. In 
hone of the instances given is there any inducement relating to the charge, held 
°ut to the accused. (2) The circumstances mentioned do not affect the testi¬ 
monial trustworthiness of the confession. 


21 {Proof of admissions against persons s. 3 (** Evidence”) 

making them.) . s. 123 {Criminating answers.) 

s - 3 (“ Relevant.”) 

Steph. Dig., Art. 24 ; Taylor, Ev. §§ 881, 882 ; Roscoe, Cr. Ev., 13th Ed., 44 ; Phip3on, 
Ed., 251 ; Wills, Ev., 2nd Ed., 304 ; Phillips and Arnold, Ev., 420, 421 ; Norton, 
j * 167 ; Best > Ev., § 529 ; Cr. Pr. Code (Act V of 1898), ss. 163, 313 ; Wigmore, Ev., § 823 ; 
* °y a Confessions, 50. 



tUMMENTAKi. 

( . principle of testimonial untrustworthiness being the foundation of Non-invau- 

xclusious, the confessions should be taken into account unless their cause was dating 
rpV ,:i th *t the accused was likely to have been induced to untruly confess.(3) 

^ie n on dnvalidating origins of a confession, which are mentioned in this section s,5Kn * 
( f A * P rom i SG of secrecy ; (6) deception ; ( c) drunkenness ; (d) interrogation ; 
waut of warning. But there may bo others. So what the accused has 
en overheard muttering to himself or saying to his wife or to any other person 
confidence will be receivable in evidence.(4) 

j.] does not make the confession inadmissible, though a confidence is Promise of 

us created in the mind of the prisoner and he is thrown off his guard. The secrecy, 
ue question seems to be—does such confidence render it probable that the 
of be tllus induced untruly to confess himself guilty of a crime 

& nf if 10 was innocent. (5) Thus A was in custody on a charge of murder, 
the i U ° W prison ? r > said to him, “ I wish you would toll me how you murdered 
wh<nf °t + ? 1 ra ' 7 s pid.” A replied, “ Will you be upon your oath not to mention 
made n ? - r ° u * ” went upon his oath thtt he would not tell. A then 
Woulri v* i eiI J eri ^ >—held that this was not such an inducement to confess as 
uia render the statement inadmissible.(6) 

jail t f) * 0 ° a i prisoner in jail on a charge of felony, asked the turnkey of the Deception. 

Prisoner t- a u^ er P°st f° r him, and after his promising to do so, the 

Put-tin*'if' a ! m a Gutter addressed to his father, and the turnkey, instead of 
of the°lett ° tbe B ° st ’ transmitted it to prosecutor, it was held that the content ^ 

Uotwith^t admissible iu evidence against the prisoner as a confession, 

the manner in which it was obtained^?) In another case, 



(l) R vr r*. •, " 

po *‘; Beat, 7 C ' & P *> 187; v. 


(2) m ! 9 529. 

nOf' Norton, Ev 1*7 
Baylor, Ev., § 881 J see s - 246 > ante: 

S otes to R. v i > . B «t. Ev.. § 529 ; sec 
v. Bracltenbury i'~' r ?^ Cox > 656: and 
ai Wi gmorc £ v ' 7 . 628 (1892). _ . 

sion is not tx . clud< \ ' 8 823, thus a confes- 23 (1868), .. - ; - -- 

i c onfidence or ( i-„. e ^ U9e °f any breach that what the prisoner said should go no 

n a * cases is. w »f .x t,on * 'Phe question ' ’ ^- r “ : ~" — « 


sion 
of 

!» a '< The question 

,ls by possibility tfl 6 inducement such 

•‘cknowledgment 0 f guiltf^ C - an umnle 

W, LE 


See § 824. 


(4) R. v. Simons, 6 C. & P., 540; R. v. 
Sageena ', 7 W. R., Cr., 56 (1867); but uot 
what he has been heard to say in his sleep. 

(5) Joy on Confessions, 50. 

(6) R. v. Shaw, 6 C. & P., 373; R. v . 
Nabadwip Gosiuami , 1 B. L. R., Cr., 15. 

and when a witness promised 
that wnat the prisoner said should go 
further, the confession was received ; R 
Thomas . 7 C. & P-. 345. 

(7) R. v. Derringion, 2 C. & P.. 418 
R. v. Kabadxvip Goswami, supra, 23. 

19 
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CONFESSIONS OF CO-ACCUSED. 



artifice was used to induce a prisoner to suppose that some of his accompli 
were in custody, under which mistaken supposition he made a confession, and 
it was admitted in evidence.(l) 


Whether the prisoner be made drunk for the purpose or with the motive 
of getting a confession, or made the confession while he had made himself drunk, 
it is equally receivable. (2) 


Much less will a confession be rejected merely because it has been elicited 
by questions put to the prisoner, whoever (subject to the provisions of the twenty- 
fifth and twenty -sixth sections) (3) may be the interrogator, and the form, of the 
question is immaterial, it may be in a leading form or even assume the prisoner’s 
guilt.(4) Thus in a case in the Calcutta High Court it was held that the 
mere fact that a statement had been elicited by a question did not make it 
irrelevant as a confession, though the fact that it was so elicited might be materi*il 
to the question whether such statement was voluntary.(5) And a confession 
elicited by questions put by a Magistrate has been held admissible in England.(6) 
In India the law expressly provides for the examination of the accused person by 
the Court. (7) When the confession is contained in an answer given by a witness 
to a question put to him in the witness-box, the provisions contained in section 
132, post, must be borne in mind. 

A voluntary confession, too, is admissible, though it does not appear that 
the prisoner was warned, and even though it appears on the contrary that he 
was not so warned.(8) It is no part of the duty of a Magistrate to tell an accused 
nerson that anything he may say will go as evidence against him.(9) The 
Criminal Procedure Code(10) enacts that no Police-officer or other person shall 
Drevent by an y caution or otherwise, any person from making in the course 
of anv ’investigation under Chapter XIV, any statement which he nmy be 
disposed to make of his own free will. 

30. When more persons than one are being tried jointly for 
the same offence, and a confession made by one of such persons 
affecting himself and some other of such persons is proved, the 
Court may take into consideration such confession as against 
such other person as well as against the person who makes such 
confession. 


(1) R . v. Burley , 1 Phillips & Am.. 420; 

see also R. v. Ram Churn, 20 W. R» p r -> 
33 (1873), in which the deception practised 
consisted of a statement made by the Police- 
officer to the prisoner that the latter s 
brother-in-law had .given out that he was 
guilty. . 

(2) R. v. Spilsbury, 7 C. & P*. 167 • * n 

which case Coleridge, J., said: . 

[the fact that the prisoner was drunkj is 
matter of observation for me upon the 
weight that ought to attach to this state¬ 
ment when it is considered by the jury: 
Sec Best, Ev., 8 529.' 

(3 1 An to the English rule in regard to 
admissions obtained by questions by the 
police, see A*, v. Brackcnlmry, 17 Cox, 628; 
R . v. Best, C. C. A. (1909), 1 K. B., 692; 
(overrulim; R. v. Gai'in, 15 Cox, 656); 
Roger v. Hawkins (1898), 67 L. J. A. B., 
5 26; R. v. Millar (1895), 18 Cox, 54; 
R. v. Goddard (1896); 60 l. P.. 491: J? 


v. Histcd (1889), 19 Cox, 16; R. v. 
0893), 17 Cox. 689; Taylor. Ev., § 881 ; 
Roscoe, Cr. Ev., 13th Ed., 44. As 
answers given to the police not amounting 
a confession of guilt, see R. v. A labod& n r 
Gosteami, 1 B. L. R., Cr., 15, 20 (1868). 

(4) Taylor, Ev., § 881. Af _. 

(5) Barindra Kumar Chose v. R. (I 0 **' 

37 C. t 91. 

(6) R. v. Rees, 7 C. & P.. 569; R- v * 
Ellis, 1 Ry. & Mm 432; cited in R • v 
X'abadu'ip Goswami, supra, 25. 

(7) Field, Ev., 150; ib., oth Ed. 10* 

Cr. Pr. Code, s. 342. , 

(8) Taylor, Ev.. |l 881, 882: i« Ey 1 2 * 1 ' 

Ev.. 6th Ed.. 108. R. v. Nabaduip Oof 
wami, I B. I- R.. Cr.. 15 (1868). i"* 

decision in which, on this point has oec 1 
followed by the present section. 

(9) R. v. Uscer, 10 C., 775 , 777 (J ,c ^ * 

(10) S. 163 (Act V of 189$). 
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—“ Offence,” as used in this section, includes 
the abetment of, or attempt to commit, the offence. (1) 


<SL 


Illustrations. 

(a) A and B arc jointly tried for the murder of C. It is proved that A said — B and 
I murdered CS The Court may consider the effect of this confession as against B. 

(b) A is on his trial for murder of C. There is evidence to show that C was murdered 
by -4 and B, and that B said — ‘ A and I murdered C .* 

This statement may not be taken into consideration by the Court against A, as B 
is not boing jointly tried. 

Principle. —When a person makes a confession, which affects both him¬ 
self and another, the fact of self-implication takes the place, as it were, of the 
sanction of an oath, or, is rather supposed to serve as some guarantee for the 
truth of the accusation against the other. (2) For when a person admits his 
guilt and exposes himself to the pains and penalties provided therefor, there is 
* guarantee for his truth.(8) The guarantee, however, is a very weak one, for 
if the fact of self-inculpation is not in all cases a guarantee of the truth of a 
statement even as against the person making it, much less is it so as against 
another. Further, a confession may be true so far as it implicates trie maker 
but. may be false and concocted through malice and revenge so far as it affects 
others/ While such a confession deserves ordinarily very httie reliance, it m 
nevertheless impossible for a Judge to ignore it, and lie need no longer pretend 
to do so, the provisions of this section being inserted for the purpose of relieving 
him from the attempt to perform an intellectual impossibility.^) 

a. 3 (•* Court .”) s. 3 (“ Proved .”) 

Norton, Ev., 160; Cunningham, Ev., 26, 27, 148; Field, Ev-. 156-150; ib„ 8th Ed., 
113-116. 


COMMENTARY. 

The general rule of English law(5) and the rule which prevailed in India Construo- 
prior to the passing of this Act(6) is and was, that the confession of an accused tlon. 
person is only evidence against himself and cannot be used against others. 

Tins section forms an exception to this rule. The grounds upon which it has 
been enacted have been adverted to ; but the weakness of the guarantee aSorded 
by self-implication and the dangerous and exceptional character of the evi¬ 
dence require that this section should be construed very strictly(7) ; and accord¬ 
ingly such a construction has been applied to each of its terms. Thus it has 
been held that a person who pleads guilty is nofc being “ tried jointly ” ; that 


tl.il 1 1 T h,S ex P' a nat ion was inserted 

ers tl ^ by - ACI 111 of 1891 *• b 

■ ters the law m this respect as laid d. 

av^J‘f r Mi ’ 19 W - R Cr„ 
(1873), Bad. V. R.. 7 M., 579 (1884): 

(im° eappa ah ' Weir ' 3rd Ed.. < 
(18711 V ' Sf la ‘ 19 W - R • Cr„ 

V/ * l ' r p hear, J. ; fr. v . Ja^rup 7 
C>46. 648 ( 1885), per Straight, J •• 

»uard r*.‘ hy ," ,e ru,c law is n a. 
R v V r w“^ r ' ty and f°r informatics 
tvr West, j“ h0, " ed - 8 B - 22 -b 227 (181 

S“/» Narsu, 6 B.. 288, 
(1882) : per West, J. 

rinr!' ^ remarks on this section 

Cunningham 9 Ev., 26, 27 , 143. 


-- —- \ - 

(5) Roscoe, Cr. Ev., 49, 50; Tavlor. Ev.. 
§§ ]04, 871; Phipson, Ev., 5th Ed., 253. 
Powell, Ev., 9th Ed., 113, 521. 

(6) B. v. KaJly Churn I.ohar, 6 \V. R . 

Cr.. 84 (1866); R. v. busiruddi, 8 W. R., 
Cr M 35 (1867) : R. v. Durbaroo Doss, 13 
\\ R Cr., 14 (1870); R. v. Sadhu Mun- 
dul f 21 W. R. Cr.. 69, 71 (1874), per 

Phear. F. The provision continued in the 
section is a new one, there being no similar 
rule either in Act II of 1855, or in the 
Criminal Procedure Codes of 1861, 1872. 

(7) R. v. Jaffir Ali, 19 W. R., Cr., 57. 
64 (1873), per Glover, J.; R. v. Molappa 
Bin. 14 Ind. Jur. N. S., 19 (1890); see 
R v. Sadhu Mumlul, supra ; Field, 
Ev. 156; ib.. 6th Ed., 113; Norton, 
Ev., 169. 







CONFESSIONS OF CO-ACCUSED. 


<S£ 


the prisoners must be legally tried jointly, and at the same time; that the 
words “ same offence ” excluded abetments and attempts; that the term 
cc proved ” is to be interpreted strictly ; and that no weight 4s to be given to 
the confession as against any person other than the party making it, unless it is 
corroborated by independent testimony (v. post). This section must be read 
together with, and subject to, the provisions contained in sections 24-27, 
ante (v. post). 

And it has been held by the Madras High Court that under section 27 and 
this section a confession made by one accused can only be taken into consider¬ 
ation against another accused when such confession is the immediate cause of 
the discovery of some fact relevant ap against the other accused, and a direction 
to the jury to take such a confession into consideration when it is not the 
immediate cause of such a discovery is a misdirection. (1) 


“Tried It is not sufficient that the co-accused should be tried jointly in fact; 

Jointly. they must be legally tried jointly.(2) The section applies only to cases in which 
the confession is made by a prisoner tried at the same time with the accused 
person against whom the confession is used.(3) Upon the question whether 
if one of several prisoners pleads guilty , such person can be held to be “ tried 
jointly ” with the rest so as to let in his confession against the others who have 
claimed a trial : (i) it is clearly established that a prisoner who pleads guilty at 
the trial and is thereupon convicted and sentenced cannot be said to be jointly 
tried with the other prisoners committed on the same charge who pleaded not 
guilty(4); (ii) and, if the prisoner’s plea of guilty is not accepted by the Court 
it is plain that such prisoner is still being jointly tried with the rest.(5) For it is 
not correct to say that a criminal trial ends with a plea of guilty.(6) (iii) When 
after a co-accused has pleaded guilty and the Court has accepted the plea 
and directed his removal from the dock the trial proceeds against the remaining 
prisoners, a confession made by him is not admissible against them under this 
section. (7) The only case in which there may be a doubt is, where none of 
these courses has been explicitly adopted, but the accused who has pleaded 
guilty is left in the dock merely to see what the evidence will show as against 
him, though the Court intends ultimately to convict him on the plea of guilty. 
In such a case it would not be fair to allow his confession to be considered as 
against his co-accused, for that would be m effect to comply with the forms of 
justice while violating it in substance.(8) The mere fact that a prisoner, who 
has pleaded guilty, is not immediately convicted and sentenced, but is kept in 
the dock with the prisoners who are being tried, until the close of their trial, 
will not render his confession admissible, for immediate conviction and sentence 
are not necessary to exclude a confession by a co-prisoner who has pleaded 
guilty.(9) So where the Judge kept the prisoner in the dock, unconvicted and 


(1) Sankappa Rai v. R. (1908) ; 31 M., 
127. 

(2) R. v. Jagat Chandra, 22 C., 50, 72, 
73 (1894). 

(3) R . v. Sheikh Buxoo, 21 W. R., Cr., 
65 (1874). 

(4) R. v. Kalu Patil, 11 Bom. H. C. R., 
148 (1874); Venkatasami v. R., 7 M., 102 
(1883), Weir, 3rd Ed., 491; R. v. Chand 
l aJad, 14 Ind. Jur., N. S., 125 (1890); 
R. v. Pirbhu, 17 A., 524 (1895) ; s. c., 
W. N. (1895), 111; it is not quite clear 
whether in the three Inst mentioned cases 
the prisoners were immediately convicted 
and sentenced on pleading guilty, but it 
seems so; R. v. Chinna Pavuchi, 23 M., 
151, 154 (1899). 

(5) Confirmation case, No. 22 of 1893, 


cited in R. v. Pahuji, supra, 198; R . V. 
Chinna Pavuchi , 23 M., 151 (1899). 

(6) R. v. Chinna Pavuchi, 23 M., 1^1 
(1899), dissenting from R. v. LakshmayyQ 
Pandaram, 22 M. f 491 (1899). 

(7) R. v. Kcramat Sirdar (1911); 38 

C., 446. 

(8) R. v. Chinna Pavuchi, 23 M., 151, 
154 (1399), R. y. Paltua, 23 A, 53 (1900) ; 
R. v. Kh coraj (1908); 30 A., 340; and as 
to English rule on this point see R . v< 
Gould (1908); C. C. C. Sess Pa. v. 149, 
p. 366, at p. 433 . 

(9) R. v. Pahuji, 19 B„ 195. 197 (1894’- 
See Sub rah mania Ayyar v. R., 25 M., 69 
(1901) [when an accused person pleads 
guilty nothing remains to be tried as 
between him and the Crown, hut see R v. 





MIN/Sr^ 


/<$&■ ■ G °C\ 

*/ \ o\ 

( JMSwp i CONFESSIONS OF CO-ACCUSED. 293 

A^aofc^ntenced, merely because it was possible that the evidence elicited at the 
trial might enable the Court to determine whether to pass a sentence of death or 
transportation, it was held that his confession could not be considered as against 
his co-accused, as there was in fact under such circumstances after the plea of 
guilty, no joint trial.(l) In a case in the Madras High Court a distinction 
was drawn between a trial before a Sessions Court, where a prisoner who pleads 
guilty at the outset and is convicted on his plea cannot be tried jointly with 
others against whom the trial proceeds, and a trial before a Magistrate. In this 
case, all the accused were tried jointly and some confessed the criine and 
implicated their co-accused in statements under section 347 of the Criminal 
Procedure Code (Act V of 1898) and after their statements had been recorded 
and the evidence for the prosecution closed pleaded guilty under section 255 (1) 
of that Code and it was held that these statements were admissible imder this 
section.(2) A confession made by a co-accused with B in a dacoity case is 
not admissible under this section against B in a proceeding imder section 110 
Criminal Procedure Code though admissible against him as well as against the 
confessor in the dacoity case.(3) A statement by an accused person which 
suggests an inference of guilt may amount to a confession though the person 
making the statement may directly repudiate his participation in the crime. 

Such a statement may be taken into consideration against tho person who 
makes it, but it may be unsafe to use it against a co-accused. W here, however, 
it appears that the person making the statement was at all events an accessory 
present at the commission of the crime the statement can be used against the 
co-accused if sufficient corroboration is forthcoming.(4) 

When one of several prisoners pleads guilty, the proper course for the Court 
before whom the trial of the others is pending is to sentence him and either to 
ut him aside(5), or to remove him from the dock and call him as a witness(O), 
ut it is improper to leave him in the dock unconvicted merely to see what tlie 
evidence will show(7), or to keep him in the dock (whether he bo convicted or 
not), and either to read out his confession made previously, or to allow a person 
to give an account of what the prisoner had told him(8), or to take a state¬ 
ment which he makes.(9) 

The meaning of this expression is an offence coming under the same legal “ For the 
definition(lO), or the same substantive offence(ll), or the same specifio n 

offence.(12) But when two persons are accused of an offence of the same nlicnce * 
definition, arising out of a single transaction, the confession of the one may be 



Kalti Patil, supra, 148; R. v. Ram Saran, 
8 A., 304. 309 (1886). 

(1) lb. 

(2) Bati Reddi (in re) 38 M., 302 
C915) ; p cr Ayling, J., distinguishing R. 
v - Pahuji, 19 B., 195 (1894), and R. v. 
Pi rbhu, 17 A., 524 (1895), as relating to 
trials before Sessions Courts, and R. v. 
Lakshmayya, 22 M., 491 (1899), as based 
°n them. 


(3) Mafisuddin v. King-Emperor, 
h. J., 70 (1921) ; and see Amir a, 

Pramanick v. Emperor, 22 C. W. N., 4 

(4) Jasoda v. Emperor, 53 I. C., 69: 
n \5) Lt. v. Kalu Patil, supra, 148; R 
Uv.nna Pavuchi, supra. 

(6) Venkatasami v. R supra, 104; 
p supra, 198; R. v. Ch: 

supra. Queere whether 

cusecl can be examined as a witness a 
conv,Chon and before sentence, see R. 
rfnnya, 3 Bom. L. R.. 437 (1901), VV1: 
"o prisoners are tried together for dif 


ent offences committed in the same tran¬ 
saction, it is improper and illegal to examine 
one prisoner as a witness against the other. 
In the matter of A David, 5 C. L. R., 574 
(1880), referred to in Bishnu Banivar v. 
R., 1 C. W. N., 35 (1896). 

(7) R • v. Pahuji, supra, 197; R. v. 
Chinna Pavuchi , 23 M., 151, 154 (1899); 
but see R . v. Kalu Patil ; R, v. Ram Saran, 
supra, loc. cit. 

(8) Venkatasami v. R., supra, 103. 

(9) R. V. Pirbhu, 17 A., 524 (1895); 
s. c.. W. N. (1895), 111. 

(10) R • v. Malappa Bin, 14 Ind. Jur., 
NS 1 °, 20 (1890) ; R. v. Nur Mahomed, 
8 B . 223, 226 (1883). 

(11) R. v. Alagappan Bali, Weir, 3rd Ed., 

499 (1886); see also Deputy Legal Re¬ 
membrancer v. Karuna Baistobi, 22 C., 

164, 173 (1894). 

(12) Badi v. R., 7 M., 579 (1884); sub. 
ncm, Mahomed Sahib, Weir, 3rd Ed., 495 ; 
R. v. Malappa Bin, supra. 
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used against the other, though it inculpates himself through acts separable 
from those ascribed to his accomplice, and capable, therefore, of constituting 
a separate offence from that of the accomplice.(1) Prior to the insertion of the 
Explanation to this section, the commission of an offence and the commission 
of its abetment were held to be different offences. Thus it was held that, upon 
the trial of A for murder, and B for abetment thereof, a confession by A 
implicating B could not be taken into consideration against B under "this 
section. (2)° Act III of 1891 has, however, by the insertion of the Explanation 
to this section, altered the law in this respect. But this Explanation applies 
only to cases where one person is charged with an offence and another is 
actually charged with, and tried for, abetment of it.(3) Where there is a 
joint trial of accused persons under entirely different sections of the Penal 
Code, the confession of a co-accused cannot be taken into consideration against 
the other.(4) But if a joint trial has commenced in which the prisoners are 
charged under different sections, and afterwards the charge is altered, so that 
all the prisoners are then tried under the same section, their confessions may 
be admissible against each other. Thus where A and B were being jointly 
tried before a Court of Sessions, the first for murder, and the second for 
abetment of murder, a confession made by A that he himself had committed 
the murder, at the instigation of B } was put in as evidence against A. 
Subsequently the charge against A was altered to one of abetment of murder 
and the Sessions Judge, under the authority of this section, used the confession 
against both and convicted them. The High Court held that the original 
and amended charges were so nearly related that the trial might, without any 
unfairness, be deemed to have been a trial on the amended charge from the 
commencement; and that no objection having been taken by B , who was 
represented by a Vakil, to the admissibility of A's confession against him 
when the charge against A was altered, the Sessions Judge was justified in 
using the confession against B also.(5) 

The word must be construed as meaning the same in this section as in the 
twenty-fourth, twenty-fifth and twenty-sixth sections.(6) The subject of 
incriminatory statements which fall short of full admissions of guilt has been 
already dealt with. A mere admission from which no inference of guilt 
follows, is not within this section, though it implicates others, and is evidence, 
therefore, only against the maker. Before a statement can be taken into 
consideration against a fellow prisoner, it must amount to a 44 confession ” on 
the part of the maker with respect to the offence with which all are charged.(7) 
A statement of an accused person, v * taken with the other evidence might well 


(1) R. v. Nttr Mahomed , 8 B., 223 

(1883). 

(2) Badi v. /?., 7 M., 579 (1884); and 
spe R. v. Jaffir Ali, 19 W. R.. Cr.. 57 
(1873) ; R. v. Alagappan Bali, Weir, 3rd 
Ed., 499a (1886) ; R. v. Amrita Govinda, 
10 Bom. H. C. R.. 497, 499 (1873). 

(3) Deputy Legal Remembrancer v. 
Karima Baistobi, 22 C., 164, 173 (1894). 

(4) R. v. Bala Patel, 5 B.. 63 (1880), 
R. v. Amrita Govinda, 10 Bom. H. C. K., 
497, 499 (1873); Deputy Legal Remem¬ 
brancer v. Kanina Boistobi, supra, loc. cit.; 
R. v. Alagappan Bali , Weir. 3rd Ed.. 499a 
(1886); R v. M a lappa Bin 14 Ind. Jur., 
N. S., 19 (1890). 

(5) R. v. Govind Babli. 11 Bom. H. C 
R., 278 (1874). 

(6) R. v. Jagrup, 7 A., 646, 648 

(1885). 

(7) /?. v. Mohcsh Biswas, 19 W. R., 


Cr., 16 (1873); R . v . Jaffir Ali, 19 W. R., 
Cr. f 57 (1873) ; R . v . Belat Ali, 19 W. R., 
Cr., 67 (1873) ; R . v . Amrita Govinda, 
10 Bom. H. C. R., 497, 500, 501 (1873) ; 
R. v. Kukree Ooram, 21 W. R., Cr.. 48 
(1874); R. v. Banwarce hall, 21 W. R-, 
Cr., 53 (1874); R. v. Naga, 23 W. R-, 
( r., (1875) ; R. v . Keshub Boonia, 25 

W - R > Cr.. 8 (1876); R. v. Baijoo 

C hon dhry, 25 W. R., Cr., 43 (1876); R- 
v. Ganraj, 2 A., 444 (1879) ; R. v. Mulu, 
.. A., 646 (1880); R. y, JJaji Narsu, 6 B., 
2S8 (1882); Noor Bu.v v. R., 6 C., 279 
(1880); Bishan Diitt v. R., 2 All. L. J-» 
53 (1904) ; Sital Singh v. Emperor, 46 C., 
700, oiled under s. 10. Quotc —As to the 
correctness of the decision of R. v. Bakur 
Khan, 5 N.-W. P., 213 (1873), the state¬ 
ment in which case, it is submitted, did 
not amount to a confession. Shahcbcr Ma 
v. Emperor, 18 C. L. J., 590 (1913). 
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establish the case against him. But when the statement is to be used 
against those jointly charged and tried with him, it must be a confession in t e 
strict sense of the term. " Its inherent quality must be that of a confession. 

Where the inherent quality of the statement by the prisoner is not a confession, 
it cannot be used against the other accused.(l) “ This Court has already had 
occasion in more than one case to point out that confessions, which are ma e 
use of under the thirtieth section of the Evidence Act, in the first place, can 
only be used so far as they make the confessing prisoner guilty of the ottence 
for‘'which all are being tried; and secondly, cannot stand higher than the 
evidence of an accomplice.”(2) “ The test which section 30 of the Evidence Act 

intended should be applied to a statement of one prisoner prop°se ( l t° De 
in evidence as against another, is to see whether it is sufficient by itseLl to 
justify the conviction of the person making it of the offence for which he is being 
jointly tried with the other person or persons against whom it is tendered. 

In fact, to use a popular and well-understood phrase, the confessing prisoner 
must tar himself and the person or persons he implicates, with one and the 
same brush.” (3) 

To render the statement of one person jointly tried with another for the 
same offence liable to consideration against that other, it is necessary that 
it should amount to a distinct confession of the offence charged.( ) .°^ e 

case(5), it appears to have been held that the word confession *l c , ° 

confessions of actual guilt, but it would seem that this is not so, a . * 

term will include statements which amount either to a direc ‘ i • i .. 
constructive guilt, or statements short of such admission, but from 
nference of Constructive guilt follows.(6) . 

From a consideration of the principle upon which thls ^^he^nakcrTnd * 

is admitted it is plain that a statement wlnch enti^ exonera^^ ^ ^ 

inculpates Ins fellow-prisoner is not within the sectionf ) offence 

r l t! , to .I the 

affects himself and others but the latter only. Such 

guarantee whatever of its own truth, being made 5 ™L3° 

of an oath, or of that substitute for that sanction which consists m the self-in¬ 
culpation of the maker, in short, without the application o am test of truth 
whatever.(8) The rule with regard to the extent to which the confession must 
affect the maker thereof has been stated to be as follows, namely: That 

before a confession of a person jointly tried with the prisoner can be taken into 
consideration against him, it must appear that that confession implicates the 
confessing person substantially to the same extent as it implicates the person 
against whom it is to be used, in the commission ot the offence for which the 


(1) R. v. Anirita Govinda, 10 Bom. H. 
C. R., 97, 500, 501 (1873) : the passage in 
quotation marks as per West, J. 

(2) R. v. Naga, 23 W. R.. Cr.. 24 (1875), 
per Phear, J. 

(3) R. v. Ganraj, 2 A.. 444-446 (1879). 
per Straight, J.: the same argument was 
oftered, but not accepted in R. v. Bakur 
Khan, 5 N.-W. P., 213 (1873). 

(4) R. v. Daji A arsu. 6 B.. 288 (1882V 

127 ^ Sankapfy(t Rai v * R ‘ ( 1908 b 31 M " 

(5) R. v. Baijoo Chowdhry, 25 W. R.. 
Cr.. 13 (1876). 

ti ^ ee R ' v - -dintita Govinda, 10 Bom. 

. ^ 497 (18/3) ; R. v. Ganraj, 2 A.. 

444 (1879) : R . v Mohosh Biswas, 19 W. 
Cr... 16 (1873) ; ft. v . Jaffir Aft, 19 W. 


R , Cr.. 57 (1873) ; See Indian Penal Code, 
ss. H 1 2 3 4, 5 ^ 49, 

(7) R. v. Keshub Boonia, 25 W. R . Cr., 

8 (1876); R . v. Re/at Alt , 19 W. R.. Cr.. 
67 (1873); R • v. Banwarec Lall, 21 W. R., 
Cr 53 (1874) ; R. v. Ganraj, 2 A.. 444 
Cl879) ; R- v * Mulu ’ 2 A 646 HSSO); 
j? v Daji Karsu. 6 Ti., 288 (1882); Koor 
n ux . v R., 6 Cr., 279 (1880); Bishan 

Dan v*. R., 2 All. L. J. f 53 (1904), see 
also R. v. Mohesh Biswas, 19 W. R.. Cr., 
16 (1873); /?• v. Amrita Govinda, 10 
Bom H. C. R.. Cr.. 497 (1873); R. v . 

Kkukree Ooram, 21 W. R.. Cr., 48 (1874) ; 
R, v. Baijoo Chowdhry, 25 W. R.. Cr.. 43 
0876). 

(8) R. v. Bclat Ali, 19 W. R., Cr., 67 
(1873) : per Phear, J. 
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prisoners aie being jointly tried. ”(1) It is this self-implication which 
posed to afford a guarantee for the truth of the statement. Again, 
section must be interpreted to mean that the statement of fact made by the 
prisoner, which amounts to a confession of guilt on his part, may be taken into 
consideration, so far, and so far only, as that particular statement of fact itself 
extends against the other prisoners, who are being tried, as well as himself, for 
the offence which is thus confessed. I think the two illustrations which are 
given to this section bear out this view. If this be so, we must be careful not 
to apply statements made by R. 1 . Z)., before the Magistrate, against other 
prisoners than himself further than those same statements amount in them¬ 
selves to a confession of guilt on his part.”(2) “ Neither can the statement of 

one prisoner be taken as evidence against another prisoner under section 30 of 
the Evidence Act, unless the parties are admittedly in pari delicto , when, that is, 
the confessing prisoner implicates himself to the full as much as his co-prisoner 
whom he is criminating.” (3) The ratio decidendi of the above cases is that 
statements which inculpate the maker more than, or equally with, others, alone 
can afford any satisfactory guarantee of their truth. Less weight is*to be 
attached to statements which implicate the maker in a lesser degree than others, 
and unless the maker (though implicating himself to a lesser degree) implicates 
himself substantially to the same extent as the others, the statement will be 
excluded, according to the rulings of the Calcutta and Allahabad High Courts. 
Very little, if any, weight can be attached to statements which lay the principal 
blame on others. Such a, statement is self-serving according to the ideas of him 
who makes it, and is entirely excluded by the decisions of the abovementioned 
High Courts.(4) Lastly, no guarantee whatever is afforded by a statement 
which entirely exonerates the maker, and such a statement is therefore in all 
cases inadmissible. 

The confessions may have been made at any time before or at the trial.(5) 
This section is not to be read as if the words at the trial ” were inserted after 



(1) R. v. Belat AH, 19 W. R.. Cr., 67; 
10 B. L. R., 453 (1873), per Fhear, J., 
followed in R. v. Ganraj, 2 A., 444 
(1879); R. v. Mulu, 2 A., 646 (1880); 
R. v. Babajibin Sathu, 14 Ind. Jur., N. S., 
175 (1890); see R. v. Mohcsh Biszcas, 19 
W. R., Cr., 16 (1873). 

(2) R. v. Mohesh Biszcas, 19 W. R • 
Cr., 16, 23 per Phear, J., 10 B. L. R., 455n. 
But see for statement before Magistrate 
under section 347 of the Criminal Proce¬ 
dure Code, Bati Reddi (in rc ) 38 M., 302 
(1915). 

(3) R. v. Baijoo Chowdhry, 25 W. R » 
iCr., 43 (1876); per Glover, J.; that is 
only when the confession makes both 
equally guilty of the offence. The rule is 
laid down more broadly in R. v. Belat Ali, 
supra, and the cases which follow it. A 
fortiori a statement which implicates the 
confessing prisoner more than his co- 
prisoners would appear to come within this 
section [see R. v. Belat Ali, supra, in 
which Phear. J., seems to have thought 
admissible a statement by a prisoner which 
made certain of his fellows accessories 
before the fact and not actual actors in 
the transaction which constituted the 
foundation of the charge]. But the deci¬ 
sions of the Calcutta and Allahabad High 
Courts will exclude a confession which 


implicates the maker in a lesser degree 
than his co-accused, unless the self-impli¬ 
cation and the implication of others is 
substantially the same. See, however, as 
t0 J* 1 2 3 ® R - v * Nur Mahomed , 8 B., 223, 227 
(1883), m which the confession tended to 
reduce the guilt of the maker to that of a 
subordinate agent of another as principal; 

Dabu: 11 Bom - H - 

(1910)^37 C, R ° y ChOWdhry 

a L V ; dshootosli Chuckcrbutty, 

4 C 483 488 (1878) Garth, C. J.. appears 
to have been of opinion that a confession 
under s. 30 must not be one made at the 
trial, for he says (at p. 488) “The word 
proved in s. 30 must refer to a confes¬ 
sion made beforehand.” But see R. v. 
Tanya vaJad, post; and in no reported ease 
has it ever been objected to the admissibi¬ 
lity of a confession, that it was made at 
the trial. In R. v. Chandra Nath, 7 C., 
65 (1881) ; and R. v . Lakshman Bala, 6 
(1882); the objection to the 
admissibility of the confessions taken and 
recorded by the Sessions Judge at the trial 
was not tu the fact of their having been 
made at the trial, but to their not having 
been “ proved,” v. post. 
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^^tfe^word <£ made, 5 ’ and the word “ recorded” substituted for the word 
“ proved.’’ Therefore, a confession duly made any time by one of several 
accused persons who are under trial jointly for the same offence can be taken 
into consideration under section 30 as against the other accused persons.(l) 
It is not necessary that the confession, to be taken into consideration, should 
have been made in the presence of the co-prisoners against whom it is offered 
in evidence. (2) 


But though this section allows a confession to be used against another Proved.” 
prisoner although made in his absence, it yet requires that such confession 
should be 44 proved ” as against the prisoner to whose prejudice it is to be used. 

Therefore, where two accused persons were jointly tried before the Sessions 
Judge on a charge of murder, and the Judge examined each of the accused in 
the absence of the other, making the latter withdraw from the Court during 
the examination of the former, though without objection from the pleaders of 
the accused persons, it was held that the examination of each accused could 
be used only against himself and not against his fellow-accused.(3) Provided 
- a confession is only proved afterwards, it is immaterial whether or not the 
co-prisoners were present at the time of making it. When a confession is used 
for the purposes of this section, the person to be affected by it has a right to 
demand that it be strictly proved and shown to have been, in all essential 
respects, taken and recorded as prescribed by law.(4) When a confession of 
one prisoner is taken in the absence of the other prisoners and the latter have 
had no opportunity of denying or even of knowing what their fellow-prisoner 
has said, such a confession cannot be said to have been k ‘ proved it is ojily 
■after proper proof is given that it may be taken into consideration. (5) 


The word 44 Court ” in section 30 of the Evidence Act means not only the “ Court.” 
Judge, in a trial by a Judge with a jury, but includes both Judge and 
jury. (6) 

By this section the Legislature has only bestowed a discretion upon the May take 
Court to take into consideration such confession.(7) While under section 21 into consi- 
admissions (which include confessions) are relevant and may be used against 
the persons making them, the present section merely provides that the Court 
may take them into consideration against other persons ; and this distinction 
is significant and shows that under this section the Court can only treat a con¬ 
fession as lending assurance to other evidence against a co-accused. (8) When 
more persons than one are jointly tried for the same offence, the confession made 
by one of them, if admissible in evidence at all, should be taken into consideration 
against all the accused, and not against the person alone who made it.(9) The 
law which prevailed before the passing of this Act required a conviction to be 


XT C) R. v. Tanya valad, 14 Ind. Tu 
S., 516 (1890). 

B. C. Proceedings, 31st July. 18* 
Weir, 3rd Ed., 499; R. v. Lakshman Ba 
* B - 12 *h 125 (1882); see R. v. Bcp 
10 C., 970, 974 (1884). In R. 

10 c -> 970, 974 (1884), 
vas eld that, in that particular case, t! 

two of several accus< 
, ns ; madc in the absence of the othei 
C>\ p n0 w e>ght against the latter, 
nofiji 'J,; Lakshman Baia, 6 B„ 1. 
•C 65 7,°r ns v - Chandra Nath, 
sio’ns J f l ; these ca ses the confe 
thev were ° to not merely becau 

ma ; ie during the absence of tl 
co-prisoners, but because they were n 


afterwards “ proved ** in any way, nor 
opportunity given to them to know what 
had been said against them. 

(4) 7?. v. t harder Bhattacliarjcc, 24 
W. Cr., 42 (1875) [Cr. Pr. Code] 1872 
s. 122 (s. 164 of Act V of 1898). i.e., in 
the manner provided by ss. 345, 346 (ss. 
342, 364 of Act V of 1898). 

(5) R. v. Lakshman Bala f supra; R . v. 
Chandra Nath, supra. 

(6) R . v. Ashootosh Chuckcrbutty, 4 Q 
4S3, F. B. (1868). 

(7) R . v. Sadhu Mundul, 21 W. R., Cr., 
69, 71 (1874), per -Phear, J. 

(8) R. v. Lalit Mohan Chuckerbutty, 
S. B. (1911) ; 38 C., 559. 

(9) R. v. Ram Birapa, , 3 B„ 12 (1878). 





CONFESSIONS OF CO-ACCUSED. 


"*§L 


ased on evidence, excluding from that term statements of the character 
mentioned in this section.(l) And in so far as a statement by a witness only is 
“ evidence 55 according to the definition given of that term when used in this 
Act, a confession by an accused person affecting himself and his co-accused is 
not “evidence” in that special sense.(2) These words do not mean that the 
confession is to have the force of sworn evidence. (3) But such a confession is 
nevertheless evidence in the sense that it is matter which the Court, before 
whom it is made, may take into consideration in order to determine whether 
the issue of guilt is proved or not. (4) The wording, howeyer, of this section 
(which is an exception) shows that such a confession is merely to be an element 
in the consideration^) of all the facts of the case ; while allowing it to be so 
considered, it does not do away with the necessity of other evidence.(6) For 
even when regarded as evidence and taken at its highest value, it is of too weak 
a character to found a conviction upon it alone, and lienee corroboration should 
be required in all cases : if instead of being the statement of a fellow-prisoner 
it had been evidence given on oath and on examination as a witness, it would not 
have been anything other than the evidence of an accomplice , which, in general, 
requires corroboration in order to its acceptance(7) ; and if the testimony of 
an accomplice given before the Court under the sanction of an oath and a 
process of careful examination, and capable of being tested by cross-examina¬ 
tion, is yet by its nature such that, as against an accused, it must be received 
with caution, still more so must be the confession of a fellow-prisoner, which 
is only the bare statement of an accomplice, limited to just so much as the 
confessing person chose to say, and guaranteed by nothing except the peril 


(1) v. ante, “ construction.” 

(2) v. ante. s. 3, and Proceedings. 

24th January, 1873. 7 Mad. H. C. R., PP-. 
15 [a conviction founded on such confes¬ 
sion alone is a case of " no evidence, and 
bad in law”]; /?. v. Kativappa Gounden 
(1883). Weir, 3rd Ed., 494; [although 
confessional statements may be considered, 
they cannot be accepted as evidence ot 
any fact necessary to constitute the 
offence] : R. v. Bayaji Korn, 14 Ind. Jur., 
N. S.. 384 (1886) [the statement of a co¬ 
accused is not technically " evidence ' 
within the definition given in s. 3, v. 
post']; R. v. Kliandia, 15 B., 66 (1890) 
(referred to in R. v. Nirmal Das. 22 A., 
445. 447 (1900) [conviction held to be 
bad, as. though a confession could be taken 
into consideration, it was not evidence 
within the definition given by s. 3, and 
could not, therefore, alone form the basis 
of a conviction] ; R. v. Naga, 23 W. R-, 
24 (1875); R . v. Chundcr Bhuttacharjcc , 
24 W. R., 42 (1875) ; R. v. Narain Tel, 
mentioned in R. v. Ashootosh Chuckcrbutty 
(v. post ) [the Legislature avoids saying 
that confessions of this sort are “ 
dence " and may be used as " evidence, 
it says merely the Court ' may take into 
consideration’ such confession]. R . v. Dip 
Narain, 37 A.. 247 (1915). 

(3) R. v. Nirmal Das, 22 A.. 445 

(1900). 

(4 > R. v. Ashootosh Chuckcrbutty, 4 C.. 
483 F. B. (1878); Emperor v. Babar Ali . 
42 C., 789 (1915); v. ante, *. 3; sec next 

note. 


(5) Proceedings, 24th January. 1873, 7 
Mad. H. C. R., App., 15. With respect 
to the words u taken into consideration,” 
see R. v. Chundcr Bhuttacharjcc, 24 W. 
R.. Cr., 42 (1875); R. v. Nagar, 23 w[ 
R., Cr., 24 (1875 ) and see note (3), p. 181. 
In R. v. Bayaji Kom Andu, 14 Ind. Jur., 
N. S.. 384 (1886) ; followed in R. v. 
Khandia, 15 B., 66 (1890); it was held 
that^ the words ‘taken into considera¬ 
tion in s. 30 of the Evidence Act mean 
‘ taken into consideration ’ for the pur- 
V° st of arriving at a conclusion of fact, 
and though a co-accused’s statement is not 
technically evidence within the definition 
given in s. 3, it may still be used quantum 
valeat for the basis of a reasonable infer¬ 
ence. and if a jury think it sufficiently 
supported by a partial or qualified admis¬ 
sion of guilt on the part of the accused 
himself and by admitted physical facts 
pointing to his connection with the crime 
imputed to him, they are not precluded by 
law any more than by reason from a 
finding of Kuilty thus sustained.” 

(6) Ciddigadu v. R. (1909); 33 N., 46 

(7) R v. Mohcsh Bissvas, 19 W. R., Cr., 

16. 25 (1873); /?. v. Sadhu Mundul, 21 
W. R.. 69. 71 (1874): R. v. Malappa Bin, 
11 Bom. H. C. R.. 196. 198 (1874); R. v. 
Naga. 23 W. R.. Cr.. 24 (1875); R. v. 
Ashootosh Chuckcrbutty, 4 C.. 483 (1878) ; 
Emperor v Sab it Khan, 43 B.. 739; v. 21 
Bom. L. R.. 448; 20 Cr. L. J. ( 497; sec 
9S. 133, 114, post. What corroboration is 
ncc< -ary depends oil the facts of each case, 
ib , 7 
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fcucli it brings the speaker and which it is generally fashioned to lessen.(l) 
dough, in strictness, a conviction is not illegal merely because it proceeds 
upon the uncorroborated testimony of an accomplice(2), yet section 133 applies 
only to accomplices, as such, and not to confessing co-prisoners whose statements 
do not stand upon the same but on a lower footing than the testimony of an 
accomplice.(3) And although the instance of corroboration which is appended 
to lllust. (b) of section 114 is corroboration to be found in accounts of an occur¬ 
rence given by accomplices, there is no indication that the Legislature intended 
in this passage by the term i4 accounts given by the accomplices ” anything 
other than accounts given in due course of examination as witnesses, there¬ 
fore the mere confessions of prisoners do not come within the scope of this legis¬ 
lative declaration(4), and there is no express provision in the Act to limit, m 
any case, the operation of the rule that confessions of co-prisoners, standing 
alone, are legally insufficient for conviction. 

Having regard to the foregoing considerations, the Courts have estab¬ 
lished the following rules with regard to this species of evidence : 


(1) If there is (a) absolutely no other evidence in the case( 5), or (b) the other 
evidence is inadmissible (6), such a confession alone will not sustain a conviction. 

Thus (a) a conviction of a person who is being tried together with other 
persons for the same offence cannot proceed merely on an uncorroborated 
statement in the confession of one of such other persons.(7) So where two 
prisoners were convicted under sections 312 and 203 of the Penal Code, and 
there was not, as the Court observed, a particle of evidence against t he second 
prisoner except the confession of the co-prisoner, it was held that the case was 
one of no evidence, and that the conviction was bad in law and should be set 
aside.(8) If a prisoner were convicted upon such evidence, whether b\ a J ul > 
or otherwise, and were to appeal to the High Court, the conviction oug \ ° o 

set aside ; further, any Sessions Judge trying such a case before a juiv oug it 
to direct them to acquit the prisoner.(O) (b) Where the only evidence against 
the second prisoner was a confession made by the first- prisoner, and a stat ement 
made by the second prisoner to a police constable, it was held that the latter 
statement was inadmissible, and that the second prisoner could not be con¬ 
victed solely on the confession of the first.(10) 


(1 ) R. v. Sadhu Mundul, 21 W. R., Cr., 

69 > 71 (1874); per Phear, J.; and see R. 
v - Naga, 23 W. R., 24 (1875); R. v. 
Bhawani, 1 A., 664 (1878); R. v. Ashoo- 
tosh Chuckerbutty, 4 C., 483 (1878); R. v. 
Bcpin Biswas, 10 C., 970 (1884) ; R. v. 
Dosa Jiva, 10 B., 231 (1885); R. v. 

Krishnabhat, ib., 319 (1885); R. v. Ram 
Saran. 8 A., 306 (1885) ; R. v. Alagappan 
Bali, Weir, 3rd Ed., 499a (18861 : 7?. v. 
Babaji bin, 14 Ind. Jur., N. S., 175 (1888) ; 
R. v. Ganapabhat, 14 Ind. Jur.. N. S., 20 
(1889); [the corroborative evidence must 
be more cogent and should be more strictly 
examined by the Court, than when an ac¬ 
complice gives evidence as a witness]. 

(\Q\V\° r V * Babar Ali Gasi > 42 c » 789 

(mi5): Mnihukiuneraswami Pillai v. Em¬ 
peror, 35, M., 397 (1912) and see post 
commentary on section 133 

(2) S. 133, post. 


v * Ashooiosk Chuckerbuttv, 4 
I 8 . 3 ’ 2 04 ' 496 0878). per Jackson : 
Ainslie, JJ.; R. v. Babaji bin, 14 Tnd. J 
N. S.. 175 (1888) [confessions made 
accused persons at a joint trial cannot 


treated as the evidence of accomplices 
against one other] ; R. v. Lakshmya Panda- 
ram, 22 M., 491, 493 (18991; Giddigadu 
v. R. (1909), 33 M. f 46. 

(4) R. v. Sadhu Mundul, 21 W. R., Cr., 

69, 71 (1874) ; per Phear. J.; R. v. Ashoo- 
tosh Chuckerbutty , 4 C.. 483. 494, 496 

(1878), per Jackson and Ainslie, JJ. 

(5) Proceedings. 24th January, 1873; 7 
Mad. H. C. R., App.. 15, followed in R. v. 
Ambigara Hulagu, 1 M., 163 (1876); R. v. 
BJtawani. 1 A., 664 (1878); R. v. Rant 
Chand, ib., 675 (1878); R. v. Ashootosh 
Chuckerbutty, 4 C.. 483. F. B. (1878); R. 
v Dosa Jiva. 10 B, 231 (1885); R v. 
Khandia, 15 B.. 66 (1890). 

(6) R. v. Ambigara Hulagu, 1 M., 163 

(1876). 

(7) See cases cited in note (5) ante. 

(S) Proceedings, 24th January. 1873, 7 

Mad. H. C. R-. App., 15; followed in R. v . 
Ambigara Hulagu, 1 M., 163 (18/6). 

(9) R. v. Ashootosh Chuckerbutty, 4 C., 
483, 490 (iS/8», per Garth. C. J. 

(10) R. v. Ambigara Hulagu, supra. 
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(2) (a) The confession of co-prisoners, to he rendered trustworthy must he 
corroborated (1), (b) aliunde by independent evidence, and not by the testimony 
of accomplices or approvers (2), (c) as well in respect of the identity of all the persons 
affected by it , as of the corpus delicti.(3) 

(a) It is clear, for the reasons above mentioned, that though admissible 
under section 30 and capable of bein» taken into consideration, no weight can 
be attached to the confession unless it is in the first place corroborated. The 
confessions of persons tried jointly for the same offence may be “ considered ” 
as against other parties then ^ on their trial with them, but such confessions, 
when used as evidence against others, stand in need of corroboration.(4) When 
confessions of one co-prisoner are admissible against another co-prisoner, the 
utmost value that can be claimed for them is that if there is other untainted 
evidence against the accused they may be “ considered ” together with such 
evidence, (o I he corroborative evidence must be more cogent and should be 
more strictly examined by the Court than when an accomplice gives evidence 
as a witness, for a confession cannot be treated as of the same value as the 
evidence of an accomplice.(6) Verification proceedings do not add anv value 
to an approver s evidence or to a confession, and cannot be regarded as cor¬ 
roboration. CO (b) In the next place, the corroboration must be by independ¬ 
ent evidence, and not by the testimony of accomplices or approvers. For, if 
instead of being the statement of a fellow-prisoner, it had been evidence given 
on oath and subject to cross-examination, it would not be any thin* else than the 
evidence of an accomplice, which itself in general requires corroboration derived 
from evidence which is independent of accomplice-testimony. The testimony 
of one accomplice is not sufficient corroboration of another. And further, in 
so far as confession does not stand as high as the testimony of an accomplice 
there is a greater necessity for independent corroboration. (8) (c) Thirdly, not 

only must there be corroboration as to the corpus delicti , but also as to the 
identity of all the persons concerned. This is no technical rule but one founded 


(1) R. v. Jaffir Ali, 19 W. R-, Cr., 57 

(1873) ; R. v. Koonjo Lcth, 20 W. R-» Cr., 
1, 3 (1873), v. post: R. v. Sadhu Mundul, 
21 W. R., Cr., 69 (1874); R. v. Naga, 23 
W. R., Cr., 24 (1885); R. v. Ashootosh 
C hue kerb utty, 4 C., 483 (1878); R. v. 
Dosa Jiva, 10 B., 231 (1885); R. v. Ram 
Saran, 8 A,, 306 (1885) ; R. v. Alagappan 
Bali, Weir, 3rd Ed., 499 a (1886) ; R. v. 
Ganapabliat, 14 Ind. Jur., N. S., 20 

(1889). 

(2) R. v. Jaffir Ali, supra; R. v. Mohcsh 
Bis etas, 19 W. R., Cr., 16 (1873) ; R. v. 
Koonjo Leth, supra, 3. [“The confession 
of K. L. of course could not have been 
legally used against the others at all, ex¬ 
cepting to such an extent as it was sub¬ 
stantially corroborated by unimpeachable 
evidence, aliunde,” per Phear, J] ; R • v. 
Sadhu Mundul, supra; R. v. Malapa bin , 
11 Bom. H. C. R., 196; R. v. Baijoo 
Chondhry, 25 W. R.. Cr., 43 (1876) ; R. v. 
Dosa Jiva. 10 B., 231 (1885); R. v. Ram 
Saran, 8 A., 306 (1885) ; R . v. Alagappan 
Bali, Weir, 3rd Ed., 499a (1886). 

(3) R. v. Mohesh Biswas, supra, 21; 
R. v. Sadhu Mundul , supra; R. v. Bndhu 
Nanku, J B., 475 (1876) ; R. v. Kaliappa 
Goundcn, Weir. 3rd Ed., 494 (1883); R. 


v. Dosa Jiva, supra; R . v. Ram Saran, 
supra. 

(4) R. v. Jaffir Ali supra. 

v * Alagappan Bali, supra. 

on rio^’ V ‘ ^anapabhat, 14 Ind. Jur., N.S., 
-0 (1889). 

_ O)#* v. Lalit Mohan Chuckcrbutty, S. 

0911), 38 C„ 559. 

(8) R. V. Mohesh Biswas, 19 W. R., Cr„ 
19, 25 (1873) : R. v . j affir AKt 19 \v. R„ 
b r., 97, 58, [“Tainted evidence is not 
made better by being double in quantity : ” 
as it would be, where the only corrobora¬ 
tion is accomplice testimony] ; R . v. Ram 
Saran, supra [a second accomplice does 
not improve the position of the first]. R- 
v. Koonjo Leth, supra, 3, v. ante; R. v. 
Sadhu Mundul, supra; R. v. Malapa bin 
Kapana , supra, and cases cited, ante. One 
confession does not corroborate another; 
Takanah v. R., 10 C. W. N., xvi (1905). 
It may be generally stated that where there 
are two sets of evidence, neither of which 
can alone be accepted without corrobora¬ 
tion, they cannot each in its turn be taken 
to corroborate the other and joined 
together so as to justify any Court in acting 
on uch evidence. R. v. Jadab Das , 4 

C. W. N.. 129 (1889); s. c., 27 C., 295. 
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judicial experience.(1) The question is not whether the story is gen¬ 
erally true, but whether it is true in the particular points which affect the 
persons who are accused by him, because it is just at those points that the 
reason for suspicion and uncertainty comes into force. (2) The accomplice 
(and,, therefore, a fortiori , a confessing prisoner) must be corroborated not only 
as to one but as to all of the persons affected by the evidence, and corrobora¬ 
tion of his evidence as to one prisoner does not entitle his evidence against 
another to be accepted without corroboration.(3) 


(3) The confessions of prisoners are not sufficient corroboration of the testi¬ 
mony of an accomplice , either as to the corpus delicti, or the identity of the person 
effectedf 4) For the corroboration which is needed of an accomplice’s testi¬ 
mony is evidence which is independent of accomplices. But a confession of a 
prisoner, if given on oath, would only be the evidence of an accomplice, and as 
a mere confession it is even of less value, and lienee it can never afford corrobora¬ 
tion of the evidence of an accomplice, the tainted evidence of which is not made 
more trustworthy by a tainted confession (v. ante). 


Upon the question as to what independent evidence is legally sufficient 
corroboration of the confession, it is necessary to bear in mind that being evi¬ 
dence of a very defective character, the confession requires especially careful 
scrutiny before it can be safely relied on.(5) The corroborative evidence must 
be more cogent and should be more strictly examined by the Court than when 
an accomplice gives evidence as a witness.(6) There is no doubt as to the suffi¬ 
ciently corroborative character of the testimony of independent and credible 
eye-witnesses, or of a confession made by the accused(7) in addition to the 
confession by his co-prisoner implicating him; but doubt may arise in cases 
where the evidence is circumstantial.(8) The rulings on this point are not 
uniform. In one case it seems to have been thought that if the other evidence 


(1) R. v. Lalit Mohan Chuckcrbutty, S. 
B. (1911), 38 C., 559. 

(2) R. v. Mohesh Biszvas, supra, at 
P^21; and see R. v. Budkii Nanku, 1 B., 
47 (1876) ; and R. v. Ckutur Purushotam, 
cited in note to same ; R. v. Sadhu Mundul, 
supra; R, V. Kaliappa Gonnden, Weir, 
3rd Ed., 494 (1883) ; R. v. Dosa Jiva, 10 
B - : 231, 233 (1885). [In this case the 
prisoner was released as the confession was 
not corroborated “ by any independent evi¬ 
dence to show that the appellant was one 
of the house-breakers ’’l ; R. v. Ram Saran, 
8 A., 306 (1885), sec p. 184, note ante. 

(3) R . v . Ram Saran, supra. 

(4) R. v . Jaffir Ali, 19 W. R.. Cr., 57 
(1873) ; R, v. Mohesh Biswas, 19 W. R., Cr., 
16. 21, 25 (1873) ; R . v. Malappd bin , 11 
Bom. H. C. R., 196 (1874) ; R. v. Krishna- 
that, 10 B., 319 (1885) ; R. v. Sadhu Mun- 

21 W. R., Cr., 69 (1874) ; R. v. Naga, 
23 W. R., Cr., 24 (1875); R. v. Ram 
Saran, 8 A., 306 (1885) : R. v. Baijoo 
Chowdhry, 25 W. R., Cr., 43 (1876) : R. v. 
Budhu Nanku, 1 B., 475 (1876): R . v. 
Bcpin Biswas, 10 C., 970 (1884): R. v 
Alagappan Bali. Weir, 3rd Ed.. 499a 
(1886); R. v. Chand valad Ibrahim , 14 
Ind. Jur., N. S., 125 (1888). 

(5) R. v, Sadhu Mundul, 21 W. R., Cr.. 
69 (1874) ; R. v. Naga, 23 W. R., Cr., 24 
(1875). 


(6) R. v. Ganapabhat, 14 Ind. Jur., N. 
g 20 (1889) ; see also R. v. Sadhu Mundul, 
supra. 

(7) See R . v. Jaffir Ali, 19 W. R., Cr., 

39, 60 (1873) ; R . v. Baijoo Chozcdhry, 25 
w! R., 44 (1876) ; R . v. Bbyaji Kom, 14 
Ind. Jur** 384 (1886) ; see R. v. Barn 

Naycr, 19 M., 482 (1896), where under thd 
circumstances of that case the corroborat¬ 
ing evidence was held to be sufficient. 

(8) See (1) as to possession or dis 
covery of property (a) on charge of theft, 
dacoity, dishonestly receiving; R. v. Jaffir 
Ali, supra; R. v. Naga, supra; R. v. Ram 
Sara)'; R . v. Koonjo Lcth, supra; R. v. 
Chander Bhuttacharjcc, supra; R. v. Kali¬ 
appa Gonnden, supra; R. v. Hardczva. 5 
N.-W. P-, 217 (1873); R. v. Krishndbhat, 
supra; R . v. Dosa Jiva, supra; ( b ) on a 
charge of murder or injury to the body; 
R . v. Ram Saran, supra, (2) as to other 
circumstantial evidence: (a) absence from 
home; R . v. Jaffir Ali, supra ; R . v. Bcpin 
Biszvas, supra; ( b ) sudden disappearance; 
R. v. Baijoo Chowdhry, supra ( c ) presence 
in company of other accused; R. v. Kali¬ 
appa Goundcn, supra; R. v. Ram Saran, 
supra; ( d ) medical evidence; R . v. Sadhu 
Mundul, supra; (<?) ill-feeling; R. v 
Baijoo Chowdhry, supra; (f) finding of 
instrument of crime; R. v. Mohesh Biszvas, 
supra. 
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tends to conviction it would be sufficient. (1) Where, in another prose¬ 
cution, the circumstantial evidence constituted “ a very strong 'primd facie 
case,” it was held to be sufficiently corroborative.(2) Again, it has been held 
that corroboration by circumstantial evidence is not sufficient “ unless the 
circumstances constituting corroboration would, if believed to exist, themselves 
support a conviction.”(3) Lastly, it has been said that “ how far any corro¬ 
borative evidence would be sufficient, coupled with the confession, to convict 
a prisoner, must depend upon the circumstances of each particular case.”(4) 

Upon the manner in. which the confessions are to be taken into considera¬ 
tion, and upon the relation in which the confessions stand towards the other 
evidence m the case, the rulings are also not uniform. In some it has been 
laid down that thev cannot be used as the basis of a case, but only as corrobo¬ 
rative of other independent evidence, because they are not “ evidence ”(5), 
or if they are evidence ” they are “ evidence ” of a very weak character.(6) 
In other cases they have been treated as the basis of a case requiring onlv cor¬ 
roboration. The matter, however, is of no practical importance, as whether 
they be treated in either of the above modes, the issue of guilt will (if the con¬ 
fessions be sufficiently corroborated) be determined upon a consideration of 
the whole of the evidence including therein the confessions and the other 
independent evidence; both of these are elements, in the case which, when 
combined, offer the material for the Court’s decision, whichever of the two be 
regarded as the prior element or basis.(7) 

In the undermentioned case it was held by the Calcutta Hffih Court that a 
retracted confession should carry practically no weight as against a person 
other than the maker, because it is not made on oath, it is not tested bv cross- 
examination, and its truth is denied by the maker himself, who has thus lied on 
one or other of the occasions, and that the very fullest corroboration would be 
necessary in such a case, far more than would be demanded for the sworn testi¬ 
mony of an accomplice on oatb.fb) In another case it has been held by the 
Allahabad High Court, that a retracted confession may be taken into consi¬ 
deration (that is, used as evidence) against not only the person making it but 
persons tried jointly with the confessing accused for the same offence, and that, 
as regards the person making it, such a confession may even without any cor¬ 
roborative evidence form the basis of a conviction, and that, as regards other 
co-accused, although corroborative evidence may be necessary it is not neces¬ 
sary that such evidence should by itself be sufficient to support, a conviction, 
and semhh that a conviction based on the unsupported evidence afforded 
by the confession of a co-accused would not be unlawful (9) In another case, 
it has been held by the Calcutta High Court that a retracted confession cannot 
ordinarily take the place of legal proof, and that under this section only a 
confession in the true sense of the word may he taken into consideration, and 
that it would be unsafe to place any reliance on a retracted confession as against 
a co-accused.(10) In a case in the Bombay High Court it was said that 


(1) R. v. Chunder Bhattacliarjcc, 24 W. 
R.. Cr., 42 (1875), per Jackson. J. A 
similar view seems to be indicated in R. 
v. Bayaji Kom, 14 Ind. Jur., 384 (1886). 

(2) R. v. Naga , 23 W. R., Cr.. 24, 25 
(1875). per Phear. J. 

(3) R. v. AsKootosh Chuckcrbutty, 4 C., 
483. per Jackson and MacDonnell, JJ. 

(4) lb., 490, per Garth. C. J. 

(5) R. v. Chunder Bhuttacharjee, 24 

W. R., Cr., 42 (1875). 

(6) R. v. Ashootosh Chuckcrbutty, 4 C\. 
483, per Jackson. MacDonnell, and Brough¬ 
ton, JJ. 


(7) 1 his seems to be the view of Garth, 

^ J-> in R. v. Ashootosh Chuckcrbutty, 

supra. As a matter of convenience, how¬ 
ever, it may he desirable to make the con- 
lession the starting point or basis, and then 
to consider how far the independent 
evidence, direct or circumstantial, supports 
it. 

(8) Yasin v. R., 28 C., 689 (1901). 

(9) R. v. Kehri (1907), 29 A.. 434. 

(10) R. v. Lalit Mohan Chuckcrbutty, 
S. B. (1911), 38 C.. 559: and R. v. Tara- 
noth Roy Chowdhry (1910). 37 C., 375, 
and Yasin v. #. (1901), 28 C., 689. 
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" ‘ ooilfession ” in this section cannot be restricted to one that has not been 
retracted and that once a confession has been proved it may be taken into 
consideration. (1) In this case eleven men were charged with dacoity and 
there was no direct evidence, but seven of them confessed each his own guilt 
and implicated all the others. It was held that while there is nothing in this 
section which would prevent a Court from convicting after taking the con¬ 
fessions of the co-accused into consideration, the Indian High Courts have 
adopted a rule of practice according to which a conviction founded only on the 
confessions of a co-accused prisoner cannot be sustained. 

This section must be read subject to the provisions contained in those 
which precede it. Therefore a confession by one of several persons, which is p ersor J ris 
inadmissible under sections 24—26, and when there is no “ discover} under well as 
section 27, will be inadmissible under this section as against both the maker the 

°f it and the person implicated thereby. If it is not inadmissible, under sections such 

24—26, against the maker, it is admissible under this section, provided that it confession, 
satisfies its terms, as well against the maker as against the other whom it affects. 

If, however, it is excluded by sections 24—26, but there is discovery under 
section 27, then so much of the whole, as leads immediately to the discovery 
being made admissible thereunder is also admissible under section 30 against 
both, if it is a “ confession ” on the part of the maker and affects himself 
and some other ” co-accused, but not otherwise. A confession partly(2) ad¬ 
missible against the maker under section 27 is admissible under section 30 against 
his fellow-prisoner, only when the admissible part is a confession ot the 
makers guilt, and “ affects ” himself and the co-accused as against whom it is 
considered. If the admissible part is a “ confession, ’ and aftec s . .^ ot ^ 
persons, it cannot be first rejected as against co-prisoner B on the ground mat 
the whole confession was unduly obtained, and then that very pax ac [ II 4 
a s against the maker A, on the ground of discovery, but should be adnii ed 
under section 30 against both(3) ; though on taking it into consideration no 
weight whould be attached to it, as against B , unless it was sufficiently corro¬ 
borated, and the mere discovery, though it might be sufficient for the conv iction 
of .4, would not generally, of itself apart from other evidence to show B s com¬ 
plicity, corroborate A sufficiently as to B's being concerned m the offence. 

But a statement made in Court by one accused, incriminating a co-accused but 
exculpating himself, is not a “ confession ” and cannot legally be taken into 
consideration as against the co-accused. A statement made to the Police by 
an accused person to the effect that if certain other persons were sent for, he 
would see that some other property was traced out, is not evidence to prove 
that the accused had been guilty of abetment of theft.(4) 

31. Admissions are not conclusive proof of the matters ad- mu' 1 , luVi. 
mitted, but they may operate as estoppels under the provisions r j;^ of 
hereinafter contained. <"*fop 

Principle.—The policy of the law favours the investigation of truth by 
all expedient methods. The doctrine of estoppels, by which further investi¬ 
gation is precluded, being an exception to the general rule, and being adopted 
only for the sake of general convenience, and for the prevention of fraud, will 
not be extended beyond the reasons on which it is founded, Therefore admis- 
sions, whether written or oral, which do not operate by way of estoppel, 



(4) Bisham Dull v. K.. 2 A. L. J., S.i; 
2 Cr. L. J.. 22. and for definition of “ con¬ 
fession, see Hakiman v. R ^ 2 Cr. L. J.* 
230. 


(3) lb. 
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constitute only primd facie and rebuttable evidence against their makers and 
those claiming under them, as between them and others. (1) 


s. 17 (“ Admission” defined.) s. 115 (Estoppel.) 

s. 4 (“ Conclusive proof.”) 

Taylor, Ev., §§ 817—819, 854—8G1 ; Norton, Ev., 151 ; Phipson, Ev., 5th Ed., 217 ; 
Roscoe, N. P. Ev., 62 ; Powell, Ev., 9th Ed., 422 ; Best, Ev., §§ 529, 530. 


COMMENTARY. 

Effect of This section deals with the effect, in respect of conclusiveness, of adrnis- 

admissions. s i 0 n, when proved. Every admission is evidence against the person by whom 
it is made ; but it is always for the Court to consider what weight, if any, is to be 
given to an admission, or any other evidence; it is not conclusive merely 
because it is legally admissible. (2) It is only so in certain cases, for instance, 
where it has been acted upon by the party to whom it was made.(3) “ A 
, statement made by a party is not, ipso facto , conclusive against him, though 
it may be used against him and may be evidence, more or less weighty, possiblv 
even conclusive, according to the circumstances of each case and the result come 
to by judicial investigation. (4) Though admissions may be proved against 
the party making them, it is always open to the maker to show that the state- 
ments were mistaken or untrue, except in the case in which they operate 
as estoppels.(5) The subject was clearly illustrated in the case of Heane v. 
Rogers^ 6), m which Bayley, J. observed: “There is no doubt but that the 
express admissions of a party to the suit, or admissions implied from his conduct, 
are evidence, and strong evidence against him : but we think that he is at liberty 
to prove that such admissions were mistaken or were untrue, and is not estopped 
or concluded by them, unless another person has been induced by them to alter 
his condition; in such a case, the party is estopped from disputing their truth 
with respect to that person (and those claiming under him), and that transac¬ 
tion ; but as to third persons he is not bound. It is a well-established rule of 
law, that estoppels bind only parties and privies, and not strangers.”(7) The 


Ayetun v. Ram Scbuk, supra. 
1 hough written statements may be accept¬ 
ed from accused as is the practice in 
Courts under the Calcutta High Court they 
cannot take the plea of evidence nor of 
examination contemplated .by section 342 
of the Criminal Procedure Code. Amrita 
Lai Iiacra v. R., 42 C., 957 (1915); dis- 
senting from R. v . Ausniya, A. W. N., 1 
(1903). 

(5) Sec s. 115, post, and notes thereto, 
as to admissions which have been held to 
operate or not as estoppels. 

(6) 9 B. & C., 577, 586, 587. 

(7) See Janati Chowdhrv v. Doolar 

Chozvdhry, 18 W. R., 347 (1872) ; Ayetun 
v. Ram Scbuk, 12 W. R„ 156 (1869); 
Ran: Saran v. Pran Peary, 13 Moo. 1. A., 
551 (1870); Soojan Bibee v. Achmut AH, 
14 B. L. R.. App., 3 (1874); Sreenaih 

Roy v. Bindoo Bashinec, 20 W. R., 112 
(1873) ; Brojcndra Coomar v. Chairman, 
Dacca Municipality, 20 W. R., 223 (1873) ; 
Srccmutty Debia v. Biviola Soondarcc, 21 
\V. R., 422 (1874) ; Mussumat Oodey v. 
Mussumat Ladoo, 13 Moo. I. A., 585, 599, 
600 (1870) ; Mussumat Lutccfoonissa v. 
Goor Surun, 18 W. R.. 485, 493, 494 


(1) Powell, Ev., 422: “Thus a receipt 
endorsed on a bill, and generally, all parol 
receipts, are only primd facie evidence of 
payment, ib ., 289 ; in general, a person’s 
conduct and language have not the effect 
of operating against him by way of 
estoppel/’ per Chambre, J., in Smith v. 
Taylor, 1 N. R., 210. 

(2) EHilley v/ Bulley, L. R., 9 Ch. App., 
739, 747; Ayetun v. Ram Scbuk, 12 W. 

156 (1869). 

(3) Janan Chozvdhry v. Doolar Chozvd- 

hry, 18 W. R-. 347 (1872); Brojendro 
Coomar v. The Chairman, Dacca Muni¬ 
cipality, 20 W. R. f 223 (1873); Yasvant 
Putin v. Radhabhai, 14 B., 312 (1889). 

An admission made by a party in other 
cases may be taken as evidence against 
him, but cannot operate against him as an 
estoppel in a case in which his opponents 
arc persons to whom the admission was 
not made, and who are not proved to have 
heard of it, or to have been in any way 
misled by it: or to have acted in reliance 
upon it. Chunder Kant v. Pearce Mohan, 
5 W. R., 209 (1866) ; see Mussumat Oodey 
v. Mussumat Ladoo, 13 Moo. 1. A., 585, 
600 (1870) 
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_propounded in this case, that a party is always at liberty to prove 

___ his admissions were founded on mistake, unless his opponent has been 
induced by them to alter his condition, is as applicable to mistakes in respect 
of legal liability, as to those in respect of matters of facts.(1) Where a defend¬ 
ant seeks to make use of statements which have been put in evidence, and to 
treat them as admissions by the plaintiff who put them in, it is competent for 
the plaintiff to show the real nature of the transaction to which they relate and 
to get rid of the effect of the apparent admissions. (2) Even if an admission 
was made with a fraudulent purpose, the party making it may show what was 
the real state of facts. (3) So where a trader, intending to defraud his creditors 
delivered his goods to a friend, and made out an invoice to him and a receipt 
for the fictitious price, it was held open to him, when these documents were 
put in evidence, in an action brought by him to recover the goods from the pre¬ 
tended purchaser, to shew that they were untrue.(4) And. a party claiming 
under another who has made admissions as to a transaction to winch that 
other was a party, is at liberty to allege and prove that the admissions were 
made with a fraudulent purpose, and were not true, and to show the real nature 
of the transaction. (5) 

But though a mere admission is not legally conclusive, the circumstances 
under, or the occasion upon which, it was made, or its formal and deliberate 
character, may entitle it to the greatest weight and may require very strong 
and clear evidence to rebut the inferences which may be drawn 10111 i .( ) 
Although it may be shown that the facts were different from wha on a oimcr 
occasion they were stated to be, and though it may be shown (it it ^ere so) 
that a former statement is false, strong evidence may, under the pai 1C | ai 
circumstances, be required to prove that what the parties had i e 1 era e y 
asserted was altogether untrue.(7) Moreover, an admission, if o a si lcien y 


(1872) ; [where a defendant seeks to make 
lls e of statements which have been put in 
evidence and to treat them as admissions 
by the plaintiff who put them, in, it is 
competent for the plaintiff to show the real 
nature of the transaction to which they 
relate, and to get rid of the effect of the 
apparent admissions.] See also Mussumat 
Ushrufoonessa v. Baboo Gridharec, 19 
W; R., 118 (1873), in which the 

Rrivy Council held that the fact of a 
Party having admitted the execution of a 
need in a former suit did not prevent her 
irom contesting the validity of the tran¬ 
sactions evidenced thereby, and showing 
that it was colourable and not real; and 
sec generally as to the ordinarily inconclu¬ 
sive character of Anissions: Srecnath Nag 
v. Mon MohincejG W. R.. 35 (1866) ; 

90i /i W Stuart v - Bee joy Gobimi. 8 W. R., 
(1867) ; Grish Chundcr v. Issur Chan- 
u' l W. R., 226 (1829); Mahomed 

^Mozhur A ii t 15 w R 280 

i. ’ Shaikh Komuroodccn v. Shaikh 
S 16 W - R ' 220 (1871); Mussumat 
R Baho ° Gridharee. 19 W. 

*;'\l < 1873 >: Bodh S inf’ll v. Ganesh- 
mV?* 19 w - R • 356 0873). 

927 - surh V ‘ Lidd \ ard > 12 Q. B.. 925, 
will* not ^ m J sta ken impression, however, 
will r , his adm *sion, though it 

him * Nr-m 1 S we ^ 8ht as evidence against 
Mm. Newton v. Belcher, l R. B., 921; 

W, LE 


Taylor Ev., § 819; Roscoe, N. P. Ev., 
62- 1 Phillips & Arn., 354; see Gopi Lall 

V. Chundraolee Bhuoojec, 19 W. R., 13 
(1873), as to admissions involving errone¬ 
ous conclusions of law. 

(?) Mussumat Foolbibi v. Goor Surun, 
18 W.R., 485 (1872). 

(3) Rani Surun v. Mussumat Pranpeary, 
13 Moo. I- A.. 551 (1870) ; Srecnath Roty 
v. Bindoo Bashince, 20 W. R., 112 (1873) ; 
Brojcndra Coomar v. Chairman, Dacca 
Municipality- 20 W. R.. 223, 224 (1873); 
Srccmutty Dcbia v. Bimola Soondarce, 21 

W. R., 422 (1874). 

(4) Bowes v. Foster, 27 L. J.. Ex., 262. 

(5) Srecnath Roy v. Bindoo Bashince, 
20 W . R.. H2 (1873). 

(6) Soojan Bxbee v. Achmut Ali, 14 B. 

L. R-. App.. 3 (1874); 21 W. R., 414; 
Hnnsa Koocr v. Shoo Gobind, 24 VV. R., 
431 432 (1875) ; Mahomed Uancef v. 

Mo'ghur All, 15 W. R„ 280 (1871); the 
value of an admission depends upon the 

circumstances under which it was made; 

Roscoe. N. P. Ev 62; R. v. Stmmonsto, 

1 C & K., 164. 166: where it is a mere 
inference drawn from facts, the admission 
sroes no further than the facts proved. 
Biilicv v. Pulley. h. R., 9 Ch., 739: and 
generally as to the weight to be attached 
to admissions v. ante. 

(7) Soojan Bibee v. Achmut Ali supra; 
see last note; and post. 
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grave character, may have the effect of shifting the onus of proof. (1) 44 As the 

weight of an admission depends on the circumstances under which it was made, 
these circumstances may always be proved to impeach or enhance its credi¬ 
bility. Thus the admission (unless amounting to an estoppel) may be shown 
by the party against whom it is tendered to be untrue : or to have been made 
under a mistake of law or fact; or to have been uttered in ignorance, levity, 
or an abnormal condition of mind. On the other hand, the weight of the 
admission increases with the knowledge and deliberation of the speaker, or 
the solemnity of the occasion on which it was made.”(2) As to admissions 
made “ without prejudice ;and admissions obtained under compulsion v. 
ante. s. 23. 


(1) I : orbes v. Mir Mahomed , 5 B. L. R., 
529, 540 (1870); 14 W. R. (P. C.), 28; 
13 Moo. I. A., 438; Chandra Kumvar v. 
Chandri Narput Sing, P. C. (1906), 29 A., 


148; L. R., 34 I. A., 27. 

(2) Phipson, Ev., 5th Ed.. 217; Best, 
Ev., §§ 529, 530; Taylor, Ev. §§ 854 — 
861 ; N. P. Ev., 62. 



STATEMENTS BY PERSONS WHO CANNOT BE CALLED 
AS WITNESSES. 


The provisions in the following section constitute further exceptions to Section 32. 
the rule which excludes hearsay.(1) As a general rule, oral esidft.nce must be 
direct.(2) Th e eigh t paragr aphs of the foll owing section may be regarded as 
exceptions to that general rule. The purpose and reason of fhe hearsay rule is 
Hie key to the exceptions to it, which are mainly based- on two considerations . 
i a necessity for the evidence and a circumstantial guarantee of trustworthy- 
' 1 l5ss.(3) It may be impossible, or it may cause unreasonable expense or delay 
to procure the attendance of a witness who, if present before the Court, could 
give direct evidence on the matter in question ; and it may also be that this 
I witness has g. statement, either written or verbal, with reference to 

I such matter under s uch circumstances that the truth of this statement may 
1 ^asonaBly be presumed. In such a case the law as enacted by section 32, 
dispenses with direct oral evidence of the fact and with the safeguard for truth 
provided bv cross-examination and the sanction of an oath, the probability^ 

°f the statement being true depending upon other safeguards which are menr 
tioned in the following paragraphs.(I) The truth of the declarations are 
deemed to be primd facie guarant eed by the special.conditions of admissibility 
im pose d. An important difference between the law in India and in 1 ng and 
that in the latter country this class of evidence can only be received where 
^be author of the statement is dead. (5) The ground for it* admissibility 
ying the absence of any better evidence, i' i ' t ' other cob nen loned in 

S the section under which, in India, such evidence is receivable are consonant with 
reason and general convenience. These conditions of admissibility applyl to 
oU the. eight classes of evidence which it comprises. It is for the Judge in his 
discretion to say whether the alleged expense and delay is such as justifies the 
admission of the evidence, without insisting on the attendance of the author 
of the statement. (6) The statement referred to in all the eight paragraphs 
y- l m section 32 are evidence against all the world, unlike statements receivab le 
I under the sections relating t > admi ions, ' m l v 55 P as against 

Vbo person who makes them or his representative in interest.(7) But an ad¬ 
mission may be proved by or on behalf of the person malcing it when it is of 
such a nature that, if the person making it were dead, it would be relevant 
between third persons under the thirty-second section.(8) 

1 lie nature of the evidence in the case of depositions in former trials, and v^ciion 33. 
the grounds upon which such evidence is receivable is considered in <he Notes 
to section 33, post. 

Iks general ground of admissibility of the evidence mentioned in both 
lone 32 and 33 i» that in the rases (hero in question no bettor evidence 
1 8 to b e had.(9) 


C** 1 ’ 639 'l‘ ,,r [ a V L. R., 5 App„ 

(2) S. ’60,^ 0 °^ Blackburn - 
<8 Ev„ § 1420. 

123 / 124 * ^ Ev '' 169 > 170 ; ib; 6 th Ed.. 

(S) Ste P h - Dig.. Art. 25. 


(6) Norton. Ev., 174, 175, 

(7) lb., 143; Field, Ev., 6th Ed., 13*, 

K (8) S. 31. cl. (1), ante; ib., ills. (&), 
(c): as to cess- ret urns, sec Cess Act, IX 

(B. C.) of 1880. 

/ tn Qtenli Tntrod.. 165. 


>/ 
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The ground of admissibility of “ dying declarations/’ as they are baftAb 
is said to rest, fir stly on necess ity{ 1). the injured person, who is generally the 
principal witness, being dead ; and, secondly, oQjhhe. presmnptiou that-the-solem- 
*)• j n ity of the approach of de ath impels the pa r ty to speak the t rujffi. and supplies 

^ i the obligation of an oath. Nemo moriturus presumitur mentiri.( 2) It has been 
said however that dying declarations in India are not to be regarded as if they 
were made in England.(3) And Mr. Field states that he has in more than one 
instance known a statement made by a person, who did not expect to live many 
hours, turn out to be wholly and utterly untrue. (4) According to English law 
ifc is the i mpression of impendin g dea th, and not the rapid succession of death 
in point of fact, which renders the t est imony adm is &jfie , but it is still doubtful 
what is meant by “ impending.” From the English casefT the true principle 
would seem to be that the Judge must be satisfied that the expectation of death 
is so immediate as to give to the declaration a solemnity sufficient to dispense 
with those sanctions necessary to ensure the purity of evidence in other cases. (5) 
But in so far as it is not necessary under this Act that the declaration should 
have been made under expectation of death(6), the first-named ground appears 
to be more properly that on which this kind of evidence is receivable. When, 
however, the statement has been so made, it will further have the sanction 
which the approach of death affords in the greater number of cases. According 
to English law ev idence of thi s description is ad 

crimin al cases_only in the single in stance of homicideTa hd then on ly where it is 
offered in the very words of the deceased, both questions and answers being 
given where questions have been put.(7) But the above-mentioned sanction 
has nothing to do with the nature of the crime or other act to which the evidence 
relates \ it is just as existent in the case of declarations relating to the commis¬ 
sion of one offence as another. Further, if this evidence be admitted on the 
ground of necessity, that necessity is just as likely to exist where the deceased 
person has been robbed, or raped, or assaulted, as where he or she has been 
murdered.(8) And therefore under the Act the.statement is .admissiblejwhatever 
ma v be the _jaat,uie Qf^the pJQceedi-iig- art which the cause of the. death of the 
r I person, who mad e the-atat^TOR^ comes into question (y. post). Three reasons 
y 1 have been given for restricting the application of this evidence to cases of 
homicide : (a) the danger of perjury in fabricating declarations, the truth or 
falsehood of which it is impossible to ascertain ; (6) the danger of letting in 
incomplete statements, which, though true as far as they go, do not constitute 
“ the whole truth ; ” (c) the experienced fact, that, implicit reliance cannot in 
all cases be placed on the declarations of a dying person ; for his body may have 
survived the powers of his mind ; or his recollection, if his senses are not impaired, 
may not be perfect; or, for the sake of ease, and to be rid of the importunity 
of those around him, he may say, or seem to say, whatever they choose to sug- 
ge3t.(9) These considerations, though they have not been regarded by the 
framers of the Act as sufficient to exclude this form of evidence in°all cases other 
than those of homicide, may yet well be borne in mind when estimating the 
weight to be allowed to dying statements in particular cases.(10) This kind 



(1) Taylor, Ev., § 716; Norton. Ev., 

176; Roscoe, Cr. Ev., ib ., 13th Ed., 29, 30. 
This ground seems not to have been ad¬ 
mitted in R. v. Bissorunjun Mookcrjee, 
6 W. R., Cr., 75 (1866). 

(2) Taylor, Ev., §§ 714, 717, 718; R. v. 
Bissorunjun Mookcrjcc, supra ; In the 
matter of Sheik Tenoo , 14 W. R., Cr., 11, 
13 (1871) ; see observation of Eyre, L. C. 
B., in R. v. Woodcock, I Lea., 502, cited 
in the last-mentioned case at p. 13, and in 
Field, Ev.. 6th Ed., 124 ; Anderson, B., in 
Ashton's case, 2 Lew, Cr., 147; Wigmorc, 


Ev. § 1438. 

(3) Whitley Stokes, ii, 841. 

(4) Field, Ev., 6th Ed., 127, 128. 

(5) Taylor, Ev., § 718. 

(6) v. post, s. 32, cl. (1), Commentary. 

(7) Taylor. § 714; R. v. Mitchell (1892), 
17 Cox., 503; R. v. Smith (1901), 65 J. 
P., 426; but see R. v. Whxtmarsh (1898), 
62 J. P., 680. 

(8) R. v. Bissorunjun Mookcrjcc, supra, 
76. 

(9) Taylor, Ev., § 716. 

(10) Field, Ev., 6tii Ed., 125. 
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has been found to be on the whol e useful and necesBa^jaU^ 
caution with which it .shouldie-ieceiKed Ks often been bo^ented upoii. 

It will often happen that the particulars of the violence o w nfusion j 

has spoken were likely to have occurred under circumstances of coni fusion | 
and surprise calculated to prevent their being accurately ° ' ] an 

consequences also of the violence may occasion an injury o n ma y 

indistinctness of memory as to the particular transaction.^ drawn a 

have stated his inferences from facts, concerning which h ‘ > t rom no t 
wrong conclusion, or he may have omitted importan j Hable to be 

having his attention called to them. Such evidence, then , partial 

vwy incomplete. He may naturally, also influenced by animosity or 
account of the occurrence, although possibly not mtiuenc y . J . 
ill-will. But it cannot be concealed that animosity, an chow the neces- 
unlikely to be felt in such a situation.(l) Such considerations 

«ty of caution in receiving impressions c “ nnot be subjected to v 
dying state; especially when it is considered that thev c^ d the J terror o{ 
the process of cross-examination, and the secunt} a Further 

punishment and the penalties for perjury cannot exist 

the remarks before made on verbal statements wine nam ely that they 
reported by witnesses apply equally to dymg declarai from 

are liable to bo misunderstood and misreported, froi ^ dec i ara tion of a 
understanding or from infirmity of memory. ( 2 ) wh made on the 13th 

person wounded by the accused in committing daccnty ^ and there was 

August, 1899, and he died on the 20 th August of the same} ’ lei . ated } )y the 
no other evidence to prove that the death was cause ^ w fiich resulted 
wounds received at the dacoitv, or that it was the : jj ecn admitted 

in his death, it was held that his declaration ought no 

in evidence.”(3) . , . . , * . 

The English rule as to the admissibility of t hese post) made In the 

several restrictions which, as such appear te m\e no^ ^ ^ tbis 8 p ec j es j^-f^gg 0 

The considerations which have induced the ( o that , in the absence of (a. 32, cl. 
o evidence have been said to be P nnci P^ ml , t i 0 n arises that entries made" 25 - 
f suspicion of sinister motives, a fan P les ^f har „ „f a duty are correct', 
t ^the ordinary routine of business and B j ^ ea " sier to state what is true 
since, the process of invention implying trouDiej 1 . . . , . x . \ 

(than whaUs false; that such entries usually form a bnk: in 11 chain of circum¬ 
stances, which mutually corroborate each other , u e . 

bkely to bring clerks into disgrace with their employers ; that, as most entries 
made in the. course of business are subject to the inspection of several persons 
an error would be exposed to speedy discovery ; and that, as the facts to which 
they relate are generally known but to few persons, a relaxation of the strict 
rules of evidence in favour of such entries may often prove convenient, if not 
necessary, for the due investigation of truth.(4) 

The ground of reception of such statements is the presumption n^st ® 1118 

a man states against his interest is probably true. Solf-mtero ■ Qn ‘mewat 

security against wilful mis-statement, mistake of tac , or "in o 3 )’ 

the part of the declarant. The place of the tests of oath and cro^-exaimnafeon ) 
is in some measure supplied by the circumstances o ie c 


<V 3 0scoe - Cr - Ev., 13th Ed., 33, 34: 

® Arn., Ev., 251 ; see Taylor, Ev., § 
w * and the passion of revenge 

u * a so guarded against, and this 
r lore es P e cially in India: see reiruarks in 
mem. Ev.. 6 th Ed., 127, 138 ; Whitley 
Stokes, ii, 84J, cited ante. 


(2) Roscoe, Cr. Ev., ib .: 1 Phill. & Am., 

(31 R. v. Rudra Fakcrappa, 2 Bom. L. 
R„ 331 (1900). 

(4) Taylor, Ev., § 697: Wills, Ev., 

ind Ed.. 181 : Phipson, Ev., 5th Ed., 27 1 ; 
Hope v. Hope (1893), W. N„ 20. C. A. 












Matters oS 
public and 
general 
Interest 
(s. 32, cl. 
4). 
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character of his statement. Lastly, the inconveniences that would result num 
the exclusion of this kind of evidence are considered to be greater, in general 
than any which are likely to be experienced from its admission.(1) The third 
clause of section 32 extends the rule as accepted in English Courts. For, while 
in the latter the interest involved must be pecuniary or proprietary, no othef] 
kind being sufficient(2), under the Indian Act the statement is admissible when J S 
if true, it would expose, or would have exposed, the declarant to a criminal 
prosecution or to a suit for damages (v. post). It may well be thought that a 
declaration by which a man makes himself liable to a criminal prosecution or 
payment of damages, offers as good a guarantee for its truthfulness as one 
simply against his pecuniary or proprietary interest.(3) Though the ground of 
admissibility of this kind of evidence is the improbability that a party would 
falsely make a declaration to fix himself with liability, yet cases may be put 
where his doing so would be an advantage to him. (4) 

The admissibility of hearsay evidence respecting such matters, is said to 
rest mainly on the following grounds: “ That the origin of the rights claimed 
is usually of so ancient a date, and the rights themselves are of so undefined 
and general a character, that direct proof of their existence and nature can 
seldom be obtained, and ought not to be required ; that in matters in which the 
community are interested all persons must be deemed conversant; that, as 
common rights are natural y talked of in public, and as the nature of such 
rights excludes the probability of individual bias, what is dropped in conver¬ 
sation respecting them may be presumed to be true; that the general interest 
which belongs to the subject would lead to immediate contradiction from 
others, if the statements proved were false; that reputation can hardlv exist 
without the concurrence of many parties unconnected with each other, who 
are all alike interested in investigating the subject; that such concurrence fur¬ 
nishes strong presumptive evidence of truth; and that it is this prevailing 
current of assertion which is resorted to as evidence, for to this every member 
of the community is supposed to be privy and to contribute his share* *(5) The 
term “ interest ” here does not mean that which is interesting from gratifying 
curiosity, or a love of information or amusement; but that in which a class of 
the community have a pecuniary interest, or some interest by which their le»al 
rights or liabilities are affected.(6) But hearsay is not evidence of matters 
of mere private interest; for respecting these direct proof may be given, and 
no trustworthy reputation is likely to arise.(7) But although a private interest 


(1) Taylor, Ev., § 668; Best, Ev„ § 
500; Phipson, Ev., ib., 5th Ed., 262; Wills, 
Ev., 2nd Ed., 184., Wigmore, Ev., § 1457 ; 
the attention and care ordinarily given 
by men to concerns in which their interests 
are involved are supposed to he a sufficient 
guarantee against inaccuracy. “ It is, 
however, easy to conceive cases, e.g., that 
of a heedless spendthrift heir, who has 
just succeeded to an inheritance, in which 
these guarantees would be of little value. 
This is, however, a point concerned not 
with the admissibility, but with the weight 
of the evidence.” Field. Ev., 6th Ed, 
133; and see note, post. 

(2) Sussex Peerage Case, 11 C. & F., 
103-114, explained and acted upon in 
Davis v. Lloyd, 1 C. & Kir.. 276 ; Illustra¬ 
tion (f) is particularly pointed to this case, 
and indicates the departure in this Act 
from the English rule. 

(3) Norton, Ev., 184. 

(4) Best, F.v. f § 500; e.g.. the accounts 


j , rccc, '* er or steward of an estate 
t \ C ' neglect or worse, got into a 

c f r angement which it is desirable 
t ' C :, -‘ncea irom his employer; and one 
. n . lous wa >’ of setting the balance 
■ is, falsely charging himself with 

ia\in_ received money from a particular 
person. Ib. 

• r V ^ a *^ or * E\\. § 608, and cases there 
cited, v. Bedfordshire, 4 E. & B.. 542; 
Ev - 4th Ed.. 43-50, 186-190. 

'• Bedfordshire, supra, per Lord 

Campbell. 

> Ib. : and see per Lord Keynyon. in 
Morctiood v. Wood, 14 East, 327n.; 
Norton. Lv.. 185. In IVeeks v. Sparke, 1 
M. & S.. 690. Rayley, J.. modifies rule 
thus: T take it that where the term 
public right is used, it does not meau pub¬ 
lic in the literal sense, hut is synonym¬ 
ous with general, that is. what concerns 
a multitude of persons.” Gresley. Ev.. 
305. 
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aiioiua be involved with a matter of public interest, the reputation respecting 
rights and liabilities affecting classes of the community cannot be exclude* 
or" this relaxation of the rule "against the admission of hearsay evidence would 
often be found unavailing. (1) Evidence of this description is frequently included 
under the general term 4i reputation.”(2) Strictly speaking, “ general reputa¬ 
tion ” is the general result or conclusion formed by society as to any public 
fact or usage, by the aid of the united knowledge and experience of its individual 
members. Such fact may, according to English law, be proved not on \ \ 

such general reputation, but by the declarations of those who were like } to 
have possessed a knowledge on the subject derived either from their own 
observation or the information of others.(3) 


<SL 


Section 32 in its fifth and sixth clauses dealswith two classes of statements 
which are usually treated by English text-writers under the smg e head oi 
matter of pedigree and is in some respects more extensive than, ana cutters 
from, the English rule on the same subject (v. post). The grounds upon which 
this class of statements is received are— necessity —such inquiries gen^raijv 
1 involv ing remote facts of family history known to but few, am incapable of 
1 direct pr oof; and — the special means of knowledge which are possesse y the 
'declarant. (4) 

As to statements in documents relating to a transaction by which any 
right or custom was created, claimed or the liko ; see post , and a i t en 
section, ante. 


Statements 
as to rela¬ 
tionship, 
etc. (s. 32. 
els. 5, 6). 


Statements 
in document 
relating to 
transaction 
by which 
any right or 
custom was 
created, 
claimed and 
the like. 


impressions (v. post). 


As to statements made by a number of persons, and expressing feelings or Statements 

number* of 
persons, and 
expressing 
feelings or 
impressions. 


Before statements or depositions under section 32 or 33 are admissible, it Burden of 
AULst be shown that the circumstances and conditions mentioned and imposed 
by those sections exist; as that the persou who made the statements sought corrobora¬ 
te be proved is dead, or cannot be found, or the like. The burden of proving tlon. 
this is on the person who wishes to give the evidence.(5) If the terms of a 
deposition made by a person since deceased are such that it does not come 
wh bin the provisions of these sections it will not be admissible otherwise* for 
instance under section 11.(6) Whenever anv statement relevant under section 
32 or 33 is proved, all matters may be proved either in order to contradict or 
corroborate it, or in order to impeach or confirm the credit of the person b\ 
whom it was made, which might have been proved if that person had been called 
as a witness and had denied^ upon cross-examination the truth of the matter 

suggested. (7) 


(l> R. v. Bedfordshire, supra. 

(2) Starkie. Ev, 4th Ed.. 43, et scq., 
K6n. ( sec as to the difference between 
reputation of a fact and evidence of a fact: 
Moscly Davis, 11 Price. 167. arguendo. 

(3) Starkie. Ey., 43. 44. 

See Tttylor. Ev., § 6y t; Phips-n, 


Ev.. 5th Ed.. 291; Gresley, Ev., 319, and 
post. 

(5) S. 104. post. 

(6) Bela Rani v. Mahabir Singh, A. C 
(1912); 34 A.. 341. 

(7) S. 158, post: sec further as to proof, 
the Commentary to ss. 32, 33, pott. 
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32. Statements, written or verbal(l), of relevant facts 

of relevant mac * e ^ a P e . rson wll ° is pad, or who cannot be found, or who 
factby vant has become incapable of giving evidence, or whose attendance 
P s er |ead7o? cannot be procured without an amount of delay or expense 
cannot be which, under the circumstances of the case, appears to the 
is relevant. 5 Court unreasonable, are themselves relevant facts in the 
following cases:— 




When it 
relates to 
cause of 
death. 


Or is made 
ir. course of 
business: 


Or against 
interest of 
makers: 


Or gives 
opinion as 
to public 
right or 
custom, or 
matters of 
general in¬ 
terest. 


Or relates 
to existence 
of relation¬ 
ship. 


(1) When the statement is made by a person as to the 
cause of his death, or as to any of the circumstances of the trans¬ 
action which resulted in his death, in cases in which the cause 
of that person’s death comes into question. 

Such statements are relevant whether the person who made 
them was or was not, at the time when they were made under 
expectation of death and whatever may be the nature’of the 
proceeding id which the cause of his death comes into question (2) 

(2) When the statement was made by such person in the 
ordinary course of busmess(3), and m particular when it con¬ 
sists of any entry or memorandum made by him in books kent, 
in the ordinary course of business, or in the discharge of pro¬ 
fessional duty, or of an acknowledgment written or Signed by 
him of the receipt of money, goods, securities or property of anv 
kind, or of a document used in commerce written or signed by 
him, or of the date of a letter or other document usually dated 
written or signed by him. (4) 

(3) When the statement is against the pecuniary or pro¬ 
prietary interest of the person making it, or when, if true, it would 
expose him or would have exposed lum to a criminal prosecution 
or to a suit for damages.(5) 

(4) When the statement gives the opinion of any such 

person as to the existence of any public right or custom or matter 
ot public or general interest, of the existence of which if it 
existed, he would have been likely to be aware, and when such 
statement was made before any controversy as to such right 
custom or matter had arisen.(6) s ’ 

( 5 ) When the statement relates to the existence of any 
relationship by blood, marriage or adoption between persons as 
to whose relationship by blood, marriage or adoption the person 


(1) As to the meaning of this expres¬ 
sion, see Chandra Nath v. Nihnadhub 
Bhattacharjee, 26 C., 236; s. c., 3 C. W. 
N., 88 (1898), and post. A reply made 
by signs by a person unable to speak in 
answer to a question put to him taken 
together with the question amounts to a 
verbal statement, Emperor v. Sadhucharan, 
49 C., 600, Q. Emp. v. Abdullah , 7 A., 


(2) 111. (a). 

3) As to the meaning of ordinary 
course of business see Ningaxva v. Bhar- 
mappa, 23 B., 63 (1897). 

?? (d) - (g)> (h) - (j): 
s. 21, tils, (b), (c). 

(5) Ills, (e), (f). 

(6» IU. (i). 
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^%m&kmg the statement had special means of knowledge, and when 
the statement was made before the question in dispute "as 
raised.(l) 

(6) When the statement relates to the existence of any rela¬ 
tionship by blood, marriage or adoption between persons deceased, 
and is made in any will or deed relating to the affairs of t le 
family to which any such deceased person belonged, or in any 
family pedigree, or upon any tombstone, family portrait or ot er 
tiling^ on which such statements are usually made, and w non 
such statement was made before the question in dispute was 
raised. (2) 

(7) When the statement is contained in any deed, will or 
other document which relates to any such transaction as is 
mentioned in section 13, clause («).(3) 


<SL 


Or is made 
in will or 
deed relat¬ 
ing to fami¬ 
ly affairs. 


Or in . 

document 

relating to 

transaction 

mentioned 

in S. 13, cl 

(a). 


(8) When the statement was made by a number of persons, or i^maUe 

and expressed feelings or impressions on their part leievan to persons e and 

the matter in question.(4) feelings 

1 relevant to 

matter in 

Illustrations. quest! on. 


(a) The question is, whether A was murdered by B 
transaction in the course of which she was ravished. 


or A died of injuries received in a 


The question is, whether she was ravished by B or 

r Pl .» . . , , o lin j or such circumstances that a suit would 

The question is, whether A was killed by B under sucu 

lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively to 
the murder, the rape, and the actionable wrong under consideration, are relevant 
facts. (5) 


(6) The question is, as to the date of .4’s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, 
stating that, on a given day, he attended A’s mother and delivered her of a son, 
is a relevant fact.(6) 

(c) The question is, whether .4 was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the course of business, 
that, on a given day, the solicitor attended A at a place mentioned, in Calcutta, 
for the purpose of conferring with him upon specified business is a relevant fact.(6) 

(d) The question is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant’s firm, by which she was char- 
tered, to their correspondents in London to whom the cargo consigne , 
stating that the ship sailed on a given day from Bombay harbour, is a relevant 
fact. (6) 


O) His. (k), (/), ( m ) 

\\\ ‘" s - (k) - 0). (m). 

■clause (7). S ’ 3 ' a ” ie; v pos> - notei 


(4) III. <n) : v. post. 

(5) S. 32, cl. (1). 

(6) S. 32, cl. (2). 
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(e) The question is, whether rent was paid to A for certain land. 

A letter from A*s deceased agent to A , saying that he has received the rent on A’s 
account and held it at A’s orders, is a relevant fact.(l) 

( f ) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such circum¬ 
stances that the celebration would be a crime, is relevant.(l) 


{g) The question is, whether .4, a person who cannot be found, wrote a letter on a certain 
day. 

The fact that a letter written by him is dated on that day is relevant.(2) 

(h) The question is, what was the cause of the wreck of a ship. 


A protest made by the captain, whose attendance cunnot be procured is a relevant 

fact.(2) 

(i) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was public, is » 
relevant fact.(3) 


( j) The question is, what was the price of groin on a certain day in a particular market. 

A statement of the price, made by a deceased banya in the ordinary course of his 
business, is a relevant fact. 

(fc) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son. Is a relevant fact.(4) 

( i) xho question is, what was the date of the birth of A. 

A letter from A'a deceased father to a friend, announcing the birth of A on a given 
day, is a relevant fact.(o) 

{m) The question is, whether and when, A and B were married. 

An entry in a memorandum-book by C, the deceased father of B, of his daughter’s 
marriage "with A on a given date, is a relevant fact.(5) 

(») .4 sues B for a libel expressed in a printed caricature exposed in a shop window. 

The question is as to the similarity of the caricature and its libellous chnructer. 

The remarks of a crowd of spectators on these points may be proved.(0; 

Principle.— The gene ral ground of admissibility of the evidence mentioned 
in this section is that in the esses there in rpiestion no better evidence is to 
be had. (7) As to the further and particular grounds on which each of the 
several classes of evidence mentioned are admitted, see Introduction, ante , and 
Note, post. 


9. 


8 . 


S. 

8 . 


8 , 

8 . 


3 (“ Relevant .”) a. 

3 (“ Factr) 

3 (“ Evidence") «• 

3 (“Court”) a. 

3 (“Document”) 

118 (Who may testify.) 

168 ( What matter* may be proved , in connec¬ 
tion with proved statement relemni 
under s. 32.) a 


104 (Burden of proving fact to be proved 
make evidence admissible .) 

38 (Relevancy of depositions.) 

80 (Presumption as to documents produced 
as record of evidence.) 

114. ill. (f) (Presumption as to course, of 

business.) 

8 , ills, (j), (k) (Examples of dying decla 
rations.) 


(1) S. 32, cl. (3). 

(2) S. 32, cl. (2). 

(3) S. 32, cl. (4). 

(4) S. 32, els. (5) & (6). 


(5) S. 32, els. (5) & (6). 

(6) S. 32, cl. (8). 

(7) Steph. Introd., 165. 
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by, or on behalf of, 'person making 
it.) 

s. 90 (Ancient documents.) 

S3. 47, 67 (Proof of handwriting.) 


s. 50 (Opinion on relationship when relevant.) 


ss. 13, 48 (Public and general customs or 
rights.) 

s. 42 (Judgments relating to matters of a 
public nature.) 

65, cl. (d) (Secondary evidence.) 


Dying Declarations : — Steph. Dig., Art. 26; Wigmore, Ev., §§ 1430 1452 , lajlor^ 

Ev., §§ 714—722 ; 3 Russ., Cr., 354—362 ; Best, Ev., § 505 ; Phipson, Ev., 5th Ed. 299—304 , 
Roscoe, Cr. Ev., 13th Ed. 29—34 ; Powell, Ev., 9th Ed. SI—8S ; Wills, Ev., 2nd Ed. 195—198 ; 
Field, Ev., 6th Ed. 124—128 ; Norton, Ev., 175—177. Declarations in the course of business T 
—Bteph. Dig., Art. 27; Taylor, Ev., § 697 — 713; Best, Ev., § 501; Roscoe, N. 1. E\.» 
60—62; Wigmore, Ev., §§1517—1561; Powell, Ev., 9th Ed. 316—323; Smith L. C. Note 
to Price v. Torrington ; Wharton, Ev., §§ 238—257 ; Phipson, Ev., 5th Ed. 271—278 ; Wills, 
Ev., 2nd Ed. 178—183 ; Field, Ev., 6th Ed. 128—131 ; Norton, Ev., I77 “ 179 ; Declara¬ 
tions against interest: — Steph. Dig., Art. 28; Wigmore, Ev., §§ 14^5 14/7, iaylor, Ev., 
§§ 008—096 ; Phipson, Ev., 5th Ed. 262—270 ; Best, Ev., §50 ; Roscoe, N. P. Ev., 55—59 ; 
Smith, L. C. Note to Higham v. Ridgway ; Powell. Ev., 9th Ed. 366 — 316 ; W barton, Ev., 
226—237; Wills, Ev., 2nd Ed. 184—194; Act IX of 1908 (Limitation), s. 20; Field, Ev.. 
6th Ed. 131—136; Norton. Ev., 179—184. Declarations as to public rights /—Steph. Dig., 
Art. 30; Taylor, Ev., §§607—634; Best, Ev., § 497; Phipson, Ev., 5th Ed. 279—290; 
Wigmore, Ev., § 1563 ; Roscoe, N. P. Ev., 48—51 ; Powell, Ev., 9th Ed. 338—349 ; Wills, 
Ev., 2nd Ed. 221—234; Field, Ev., 6th Ed. 136—13S; Norton, Ev., 184—188. Declara¬ 
tions as to relationship: — Steph. Dig., Art. 31; Wigmore, Ev., §§ 14 S 0 — 1510, Taylor, 
Ev, §§ G35—637; Best, Ev., § 498; Phipson, Ev., 5th Ed. 291—298, Wills, Ev., ind Ed. 
211 — 220; Roscoe, N. P. Ev., 44—48; Hubback's Ev. of Succession, 648—711; Wharton, 
Ev., §§201—225; PovvcU, Ev., 9th Ed. 349—357; Field, Ev., 6th Ed. 139 — 143 ; Norton, 
Ev., 183—190. Statements in documents relating to transaction mentioned iS - 13. Iu » 
Ev., 6th Ed. 143; Norton, Ev., 190—192. Statements by a number of persons expressing 
feelings or impressions .-—Field, Ev., 6th Ed. 144, 145 ; Norton, Ev. 192—193 ; cases cited. 



COMMENTARY. 

The word k4 person ” must not be read as persons. If a statement, 41 Person.” 
Written or verbal, is made by several persons, and one or some of them is or arc 
dead, and one or others is or are alive, the statement of the deceased person ot 
persons is admissible under this section notwithstanding that the other person 
or persons who also made the statement is or are alive. In such a case the state¬ 
ment is not one statement, but each person making the statement must be taken 
to have made the statement for himself or herself, and if any one of the makers 
°f the statement is dead, the statement made by that person is admissible 
under this section if it comes under one or other of its clauses, being thus the 
statement of a person who is dead. It may in such a case however be matter 
fur legitimate comment that the statement of the deceased person must be 
received with caution, if the party tendering it has not without proper excuse 
called the author or authors of the statement still living to depose to its accuracy, 
but the matter cannot be placed higher than that.(l) 

conditions upon wbioh the statement may be t$fccteted aa* ft* **tm> "Dead or 
as those mentioned in section 33 (see notes to section 33, post), with the excep- 
tion that section 33 adds the case of the witness being kept out of the way by the 
adverse party. Where a person, though alive at the time the plaintiff closed his 
ease was not called as a witness, statements in writing by such person filed 
betoro his death in support of the plaintiffs case wore held by the Judicial 


Cl) Chandra Nath v. Nihnadhab Bhatta- 88 (18*8). 
Char >**' 26 C., 236: s. c. 3 C. W. N 
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“ incapable 
of giving 
evidence.” 


Committee to be inadmissible in evidence as statements of a deceased person. 
It was attempted to distinguish the case on the ground that the defendant had 
himself (after the person whose statements were filed was dead) filed certain 
other statements of this same man. As to this the Privy Council observed : 
“ But those documents, which were doubtless filed in case the respondent’s 
(plaintiff’s) documents should be admitted, are not evidence, and their pro¬ 
duction by the appellant (defendant) cannot be held to compel the Court to 
depart from the rules of evidence in the decision of the case.”(l) Where the 
document can be brought under this section by proof of the death of the person 
who prepared it or other facts contemplated by this section, it can be used 
not only as corroborative but as independent evidence.(2) This section has 
no application to the case of a witness who has been fully examined and cross- 
examined, but who happens to die before the termination of the suit. In such 
a case it is not open to either party to apply under this section for the admission 
of the previous statement made by the witness.(3) 

See Notes to section 33, post. 


“ Delay or 
expense.” 


See Notes to section 33, post. 

FIRST CLAUSE. 


The first clause is widely different from the English law upon the subject 
Statement cc dying declarations, according to which, (a) this description of evidence is 
of death! 1 2 3 4 5 admissible in no civil case ; and in criminal cases only in the single instance of 
homicide , that is, murder or manslaughter, where the death of the deceased is 
the subject of the charge and the circumstances of the death are the subject of 
the dying declaration.(4) On the other hand, under this Act the statement is 
relevant whatever may be the nature of the proceeding, in which the cause of the 
death of the person who made the statement comes into question. (5) And 
further, (b) according to English law certain conditions are required to have 
existed at the time of declaration, viz., it is necessary that the declarant should 
have been in actual danger of death ; that he should have been aware of his 
danger and have abandoned all hope of recovery, and that death should have 
ensued.{ 6) The existence of the last condition is of course as necessary under 
the Act as under the English rule, inasmuch as the statement is admissible only 
in cases in which the cause of the death of the person who made it comes in ques¬ 
tion. But under the Indian Evidence Act the statement is relevant whether the 
person who made it was or was not at the time when it was made , under expectation 
of death.(1) Therefore, whether the declarant was or was not in actual danger 


(1) Jagatpal Singh v. Jageshar Baksh, 
25 A., 143 (1902). 

(2) Charitter Rai v. Kailash Bchari, 4 
Pat. L. W. 213; s. c., 44 I. C.. 422. 

(3) Sahdco Narain Deo v. Kusum 
Kuniari, 46 I. C., 929. 

(4) Taylor, Ev., §§ 714-716; thus in a 
trial for robbery, the dying declaration of 
the party robbed has been rejected; and 
where a prisoner was indicted for ad¬ 
ministering drugs to a woman, with intent 
to procure abortion, her statements in 
extremis were held to be inadmissible, ib., 
5 715, Roscoc, Cr. Ev.. 12th Ed.. 28-29; 
3 Russ. Cr., 354-362. 

(5) S. 32. cl. (1): Illustration (a) gives 
an example of a civil t as well as of a crimi¬ 


nal case, and as an example of the latter, 
a charge of rape. Even under the pre- 
' i° us * aw a s contained in s. 371 of Act 
AXV of 1861, and s. 29, Act II of 1855. 
it was held that the rule of English law 
restricting the admission'of this evidence 
to cases of homicide had no application in 
India; and that the dying declaration of 
a deceased person was admissible in evi¬ 
dence on a charge of rape • R. v. Disso- 
runjurt, Mookerjee, 6 W. R., Cr., 75 (1866) ; 
Field, Ev., 171 ; Norton, Ev., 175. 

(6) Taylor, Ev., § 718: Roscoe, Cr. 
Ev., 12th Ed., 28-31 : 3 Russ. Cr., 354-362. 

(7) vS. 32, cl. (1); R. v. Dcgumbcr 
Thakoor, 19 W. R , Cr., 44 (1873) ; R. v. 
Blechynden , 6 C. L. R., 278 (1880). 
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_gath, and knew or did not know himself to be in such danger, are considera¬ 
tions wbicb will no longer affect the admissibility of this kind of evidence m 
India. But these considerations ought not to be laid aside in estimating the 
weight to be allowed to the evidence in particular cases.(1) Of course before 
the statement can be admitted under this section the declarant must ha^e die . 

Where a person making a dying declaration chances to live, his statement 
cannot be admitted in evidence as a dying declaration, though it may be re .iec 
on under 3. 157 to corroborate the testimony of the complainant when examined, 
in the case. (2) 

The statement must be as to the cause of the declarant’s death, or a& to any Subject- ^ 
of the circumstances of the transaction which resulted in his cleat n(o), hat. is ^ declara- 
the cause and circumstances of the death , and not previous or subsequent trans- tion. 
actions(4), such independent transactions being excluded as not. tailing within 
the principle of necessity on which such evidence is received.(o) JN or must they 
include matter inadmissible from the mouth of a witness e.g., earsav or 
opinion(6) ; and whatever the declaration may be it must be complete m itself; 
for, if the dving man appears to have intended to qualify it by other statements 
which he is prevented by any cause from making it will not be received.(7) 

The person whose declaration is thus admitted is considered as standing Competency 
in the same situation as if he were sworn as a witness. It follows therefore, and. credi- 
that when the declarant, if living, would have been incompetent to testify by mm *- 
reason of imbecility of mind, or tender ago, his dying declara ions aie ina mis- 
S3ble.(8) And his credibility may be impeached or confirmee in same 
manner as that of a witness.(9) In a trial for dacoity the statement ota de¬ 
ceased person ought not to be admitted in evidence in the absence o evi once 
to show that his death was caused or accelerated by the woun * ' 

dacoity, or that the dacoity was the transaction which resultcc in , •( ) 

to the weight which should be attached to this kind o es im0 - > 
caution with which it should be received, v. ante, p. 308. 

The declarations may be oral or written.(11) . ^ P er f ou w 
murder of one D. The deceased had been questioned by a Police-officer, a statement. 


vi) Field, Ev., loc. cit.j Norton, Ev., 

. Under the law which was in force 
P ri0r to thfc Act (s. 371, Act XXV of 
. *)» s - 29. Act IT of 1855. and which, 
^ith one modification relating to the enter- 
amment by the deceased of hopes of re- 
S? ve i 7 w as similar in this respect to the 
English law, it was held that before a 
declaration could be received in 
*1 V1 ence * it must be distinctly found that 
, le declarant knew, or believed at the time 
e made the declaration, that he was 
° r *‘kely to die: In the matter of 
*ncikh Tcnoo, 15 W. R„ Cr.. 11 (1871); 
c y - me Blss °r*njun Mookerjcc, 6 W. R.. 
oV./i 0886) : R . v . Syumber Singh. 

* k- Cr., 2 0868), as to the English 
• e ’ V< Glosler , 1* Cox. 471 (1888). 

. VV , lc 1 J^e result of the case law is 
n so' ; and , R ‘ v - Mitchell , 17 Cox.. 503 
( V, antl text-books cited, supra 

434 (1902). RaWa Sultu - 4 Bom - L - R ~ 
26. (3) S ' 32 ’ Cl ' (1); Ste P h - Di ?- Art - 

Hind R R C V ' i iV‘ d - 2 B ' & C - 605 : R. v. 

#• v. Mu, ton. 3 F. & 

R’ 67 p t e $ D,g - Art - 26 Khana v. 
R ” 67 P - L. R, 2 Cr. I„ J„ 2}7. 


(5) Phipson. Ev., 5th Ed., 300, 301 ; so 
also in America, the declarations are 
restricted to the res gestae, ib., and cases 
there cited. 

(6 > Taylor, Ev., § 720, citing R. 

Sellers. Carr C. L., 233 ; Phipson, Ev., 5th 
Ed.. 300, 301; citing 1 Greenleaf, s. 159, 

note (a). 

(7) Taylor, Ev., § 721. 

(8) R. v. Pike, 3 C. & P., 598; R. v. 
Drummond, 1 Lea, C. C., 338; R. v. 
Perkins, 9 C. & P., 295; Taylor, Ev., § 
71 7; Field, Ev.. loc. cit; Norton. Ev.. 175; 
see s. 118, post. 

(9) S. 158, post; Steph. Dig.. Art., 135. 
This rule is also established in America. 
Thus previous consistent statements by the 
deceased not made under the fear of death, 
were admitted for this purpose ( Felder v. 
State, 59 Am. Rep., 777, cited in Phipson.- 
Ev.L and dying declarations were allowed 
to be corroborated by proof of prior consist¬ 
ent statements, though the latter were not 
admissible themselves as dying declarations 
(State v. Blackburn, 80 N. C., 474, cited 
in Best. Ev., p. 457) ; see also Roscoe, Cr. 
Ev.. 12th Ed., 33; 3 Russ. Cr.. 361. 

" (10) R. v. Rttdra, 25 Bom., 45 (1900). 
(11) S. 32. 
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Magistrate and a Surgeon ; the deceased was unable to speak, but was conscious 
and able to make signs. Evidence was offered and admitted to prove the 
questions put to D, and the signs, which she had made in answer to such 
questions. The evidence was held to have been rightly admitted, as the questions 
and the signs, taken together, might properly be regarded as “ verbal state¬ 
ments,” within the meaning of this section.(l) But though the gestures may 
be admissible it has been held(2) that the opinion of witnesses as to the meaning 
of the gestures was not. Sometimes declarations bv dying persons are made 
on oath ; m which case, assuming them to be in the presence of the accused 
and otherwise formal, and that an opportunity for cross-examination has been 
given, they are depositions. The essence of a dying declaration, so-called 
■is that it is not upon oath. The lapse of time between the declarations and 
death is immaterial, and the presence of the accused at the making of the 
declaration is unnecessary. But it cannot be used as a deposition unless taken 
,n the presence of the accused with all the usual formalities of a deposition, 
and unless admissible within the terms of the following section (v. «*)(3) 
Though the declaration must m general, narrate facts only, and not mere 
opinions (v. ante), and must be confined to what is relevant to the issue(4), 
,t is not necessary that the examination of the deceased should have been 
conducted after the manner of interrogating a witness in the cause, though 
any departure from this mode may affect the weight of the declarations.(5) 
Therefore, in general, it is no objection to their admissibility that thev were 
made m answer to leading cjuestions(6), or-obtained bv earnest solicitation.^) 
But where a statement, readv written, was brought by the father of the deceased 
to a Magistrate, who accordingly went to the deceased and interrogated her 
as to its accuracy, paragraph by paragraph, it was rejected.(8) A declaration 
is not irrelevant merely because it was intended to be made as a deposition 
before a Magistrate, but is irregular and inadmissible as such.(9) 

The right to offer the declaration in evidence is not restricted to the prose¬ 
cutor, but it is equally admissible in favour of the accused.(lO) When a Judge 
is sitting with a jury, the admissibility of this evidence in any particular case is 
a question to be decided by the Judge alone.(ll) Before the statement can be 
admitted, proof must be given that the person is dead, and the burden of this is 
upon the person who wishes to give the statement in evidence. (12) Where the 
circumstances of the case permit, the statement should be taken in the presence 
of the accused, and should be written as a formal deposition in accordance' with 
the provisions of the Criminal Procedure Code.(13) If this be done, and the 
injured person die or become incapable of giving evidence at the Sessions, the 
depositions so taken will, subject to the provisions of the following section, be 
admissible m evidence without further proof.(14) If the statement be not taken 


(1) R. v. Abdulla, 7 A., 385, F. B. 
(1885); Bata v. R., Punj. Rec , 1886; 
p. 2, cited in Henderson’s Cr. Pr. Code. 
So also in America it has been held that 
the declaration may be by signs, or any 
other method of expressing thought; Com. 
v. Casey, II Cush, 417, 421, cited in Best ; 
Ev., p. 456. 

(2) Chandrika Rom Kohar v. King 
Emperor, 1 Pat., 401. 

(3) Norton, Ev., 175, 176; Roscoe, Cr. 
Bv.. 12th Ed., 32; if the evidence be inad¬ 
missible under s. 33, it may yet be admis- 
sibie under s. 32, cl. (1); v. Rochia 
Mohato, 7 C„ 42 (1881). 

(4) S. 32. 

(5) Taylor, Ev.; § 720. 

(6) A’, v. Smith, 10 Cox, 82; 1 ut see 


also R. v. Mitchell. 17 Cox. 503, cited 
post. 

(7) R. v. Fagent, 7 C. & P.. 238; R. v. 
Kcasan, 1 Str.. 499; R. v . Whitworth. 1 
F. & F., 382. 

(8) R. v. kitzgcrald, Ir. Cir. Rep., 168, 
169. cited in Taylor, Ev., § 720. where acc 
observations of Crampton, J., .in the same 
cause. 

(9) R. v. Woodcock. 1 East.. P. C., 556; 
Steph. Dig., Art. 26; v. post. 

(10) R. v. Scaife, 1 M. & Rob., 551. 

(11) Cr. Pr. Code, s. 298; Taylor, Ev., 
$§ 23a, 24; Roscoe, Cr. Ev., 35. 

(12) S. 104. illust. (a), post. 

(13) Ch. XXV, Act V of 1894; see 
Field, Ev., loc. cit. 

(14) Field, Ev., loc. cit.; S9. 33, 80, post 






MINlSr^ 



1 . 1 .] 


STATEMENT AS TO CAUSE OF DEATH. 


319 


__ the presence of the accused, and as a formal deposition, it will none 

_jess be relevant under this section, but, before it can be admitted in evidence, 

it must be proved to have been made by the deceased : it is not rendered ad¬ 
missible without such proof because it was taken down by a Magistrate. The 
writing made by such Magistrate cannot be admitted to prove the statement 
of the deceased without making it evidence in the ordinary way by calling the 
Magistrate who took down the declaration and heard it made. If tin Magis¬ 
trate be called to prove the dying declaration, he may either speak to the words 
used by the deceased, refreshing his memory with the writing made by himself 
at the time when the statement was made ; or he may speak to the writing 
itself as being an accurate reproduction of what the deceased had said m his 
presence.(1) A dying declaration recorded in the absence of the accused and 
by a Magistrate other than the inquiring Magistrate is not admissible until it is 
proved by the recording officer.(2) In this case what is admissible is the oral 
statement of the deceased, and not the record of it, and such oral statement 
must be proved by the person who recorded it and heard it made.(3) A dying 
declaration made to a Police-officer in the course of an investigation, may, if 
reduced to writing, be signed by the person making it, and may be used as 
evidence against the accused(4), if such writing be properly proved by the 
Police-officer in whose presence it was signed, and the declaration, which it 
embodies, was made. A petition of complaint and examination of complainant 
on oath admissible as dying declarations under this clause are not matters 
required to be reduced to the form of a document within the meaning or section 
91 so as to exclude oral evidence of their terms.(5) The written recou of a 
dying declaration not taken down in the presence of the accused is a missi i e 
when it i§ proved by a witness that the statements contained Ae * e * 

in his presence, recorded by a Magistrate and read over to the accuse w o 
admitted their correctness.(6) And it has been held bv the - * u ia,v 1- 1 
Court that though the written record of ' i 

in the course of an investigation is inadmissible (under section 16- ot the nmmal 
procedure Code) oral evidence of such statement (whether it hat >een a *en 
down in writing or not) is admissible.(7) A declaration should ->e taken 
down in the exact words which the person who makes il uses, in older that 
!t may be possible from those words to arrive precisely at what- the person 
making the declaration meant. When a statement is not the tpsisstma verba 
°f the person making it, but is composed of a mixture of questions and answers, 
there are several objections open to its reception in evidence, which it is desirable 
should not be open in cases in which the person has no opportunity of cross- 
examination. In the first place, the questions may be leading questions, and 
m the condition of a person making a dying declaration there is always very 
great danger of leading questions being answered without their force and effect 
being fr ee . In such circumstances the form of,the declaration 


<SL 


P U 23 V. Fata Aduji, 11 Bom. H. C. 
Tl’j 7 0874) ; F. v. Samiruddin, 8 C., 
P ^881); 10 C. L. R., ll, followed in 
9 o', v - u,at Kungra (1902), 6 C. W. N., 
tinn’ see as to P ro °f of dying declara- 
W.if 72* Ma ' h " ra Tl,ak '< r (1901),. 6 C. 

698?ife C W. ^ 666.^' ° 907) ' 34 C ” 

A ( c C ° n ' r r j das Namasudra v. R. (1909), 
raT c° 665 . 

Evj 4,^^ r ' i? r ' C ° c,e ’ 3 162: Field > 

admissible nn* j’ such a declar ation is 

Code whir. Under s - 162 * ‘he Cr. Pr. 

but under the '’ l ' rely nega!i ' e provision, 
U " der Ule general j aw a s embodied in 


s. 32, cl. (1) of the Evidence Act. The 
Code merely declares that that law shall 
not be affected by the fact that the declara¬ 
tion was made to a Police-officer in the 
course of an investigation. 

( 5 ) (Jowridas Nwna&udm v - A. C. 
(1909), 36 C., 665. referred to in Emperor 
v. Balaratn Das, 49 C., 358. 

( 6 ) Eynpcror v. Balaram Das, 49 C., 

358. 

( 7 ) Mutkukumarasuami Eillai v. King- 

Emperor, 35 M., 397 (1912). Letters 

Patent appeal, reviewing, R. v. Nilkanta, 
35 M., 247 (1912) and see Ear, indr a Nath 
Bauerjee v. R., 36 C., 281 (1908): Em¬ 
peror v. Hammaraddi, 39 B., 58 (1915). 
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should be such that it would be possible to see what was the question and what 
was the answer, so as to discover how much was suggested by the examining 
Magistrate and how much was the production of the person making the state¬ 
ments.”(1) 

SECOND CLAUSE. 

Statements made in the course of business, whether written or verbal, of 
relevant facts by a person who is dead, or who cannot be found, or who has 
become incapable of giving evidence, or whose attendance cannot be procured 
without an unreasonable amount of delay or expense, are themselves relevant. 
Though the statement is admissible, whether it be verbal or written(2), the 
effect of the^ statement as to weight may be very different in the two cases. 
The words and in particular ’ in this clause seem to point to the superior 
force of written over verbal statements. (3) 

Illustrations (b), (c), (d), (g), ( It ), (j), refer to this Clause as also Illustration 
(b) and (c) of section 21 ; the leading case in English law on the subject being 
that of Price v. 1 orrington.( 4) In this case the plaintiff, who was a brewer, 
brought an action against the Earl of Torrington for beer sold and delivered, 
and the evidence given to charge the defendant was that the usual wav of the 
plaintiff’s dealing was that the draymen came every night to the clerk of the 
brew-house, and gave him an account of the beer they had delivered out, which 
he set down in a book kept for that purpose, to which the draymen set their 
names, and that the drayman was dead, but that this was his hand set to the 
book ; and this was held good evidence of a delivery ; otherwise of the shop- 
book itself singly, without more. (5) Thus also where the plaintiff, a Mahom- 
medan lady, sued for her deferred dower, an entry as to the amount of her 
dower entered in a register of marriages kept by the Mujtahid , since deceased, 
who celebrated the marriage, was held to be admissible as evidence of the sum 
fixed, being an entry kept in the discharge of professional duty within the 
meaning of this section.(6) Iu another case, a deed of conveyance which pur¬ 
ported to bear the mark of the defendant as vendor was tendered in evidence. 
The defendant, however, denied that she had ever put her mark to it. It was 
proved to be attested by a deed- writer, who was dead, and it was manifestly 
all in his writing, including the words descriptive of the markswoman. The 
statement of the deed-writer, that the mark was that of the defendant, was held 
to be admissible under this clause, apparently on the ground that it had been 
made by him in the ordinary course of his business. (7) The section makes 
particular mention of statements contained in business-books (8), in receipts( 9), 
in documents used in comyncrcc, such as invoices, bills of lading, charter parties, 
waybills(lO), and of statements by a person who cannot be called as a witness, 



(1) R. V. Mitchell, 17 Cox, C. C., 503, 
507, per Cave, J., adding: “ It appears to 
me, therefore, that a statement taken down 
as this was, giving the substance of ques¬ 
tions and answers, cannot be said to be a 
declaration in such a sense as to make it 
admissible in evidence, and that this 
document cannot be admitted upon that 
ground/* 

(2) S. 32, cl. 2, ante; ill. (j) ; Stapyl- 
ton v. Clough, 2 E. & B., 933; Edie v. 
K-ngsford, 14 C. B., 750; R. v. Buckley, 
13 Cox. 293. 

• (3) Norton, Ev., 177. 

(4) 1 Smith, L. C. (9th edj. 352 and 
notes ; Salkcld, 285; as to English rule, 
see Taylor. Ev.. §§ 697-713; Steph. Dig., 
Art., 27 ; Roscoe. N. P. Ev., 60-62; Best, 


Ev.. § 501; Phipson, Ev., 5th Ed., 271; 
Wills. Ev., 2nd Ed., 178-183; Powell, Ev., 
9th Ed., 316—323. 

(5) See also Doc v. Turford, 3 B. & 
Ad., 898, in which the earlier cases are 
cited and discussed. 

(6) Zakcri Begum v. Sakina Begum, 19 
C. 689 (1892); 19 I. A., 157. 

(7) Abdulla Paru v. Cannibal. 11 B.. 
690 (1887). 

(8) 1 Busts, (b), (c) : as to the admis¬ 
sibility and effect of entries in books of 
account and official records, whether the 
maker is dead or not. v. post, ss. 34, 35. 

(9) For some cases relating to dakhilas, 
stee Field, Ev.. loc. cit. 

(10) As to letters of advice, see R. v. 
Tarinicharan Dey, 9 B. L. R., App,, 42 
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made in the ordinary course of business, consisting of the date of a letter or other 
^document usually dated, written, or signed by him.(l) In a suit to recover 
loss sustained on the sale by the plaintiffs of goods consigned to them b} the 
defendants for sale by their London firm, account-sales are good prwid facie 
evidence to prove the loss unless and until displaced by substantive evidence put 
forward by the defendants.(2) It cannot, however, be said that the execution 
of a mortgage-deed is an act done in the ordinary course of business. (o) not¬ 
withstanding the provisions of section 21 and the present section, cess-returns 
cannot, under section 95 of the Road Cess Act, be used as evidence m ta\ our 
of the person by whom, or on behalf of whom, they are filed.(4) Ln tic^ in 
accounts relevant only under section 34 are not by themselves alone suincieiit 
to charge any person with liability : corroboration is required, ini ' w icre 
accounts are relevant under this clause they are in law sufficient e\ ldence in 
themselves, and the law does not, as in the case of accounts admissible only 
under section 34, require corroboration. Entries in accounts may m the same 
suit be relevant under both the sections, and in that case the^necessity for 
corroboration does not apply.(5) In the case cited(6) it was held that a medical 
certificate of testator’s soundness of mind made twenty-six days after the 
execution of the will was admissible under this clause, and was relevant but 
that a letter by the testator speaking of his relations With his \\i e in whose 
favour he subsequently made the will was not admissible. Althoug i zemindari 
papers cannot be admitted under section 34 as corroborative evi once, vvi iou 
independent evidence of the fact of collection at certain ra es, e 7 u 6 

used as independent evidence if they are relevant under this c v u 

entries in the diarv of a deceased chaukidar relating to bn i anc , L 0 
not admissible under this clause, where from the evidence it a PP ca1 ^ 1 _ e 

entries were not made by the chaukidar at all, as he was an i 1 ^ ra ^ ’ 

but by other persons who deposed that they made the entries a J i 

of the chaukidar. It was held that the entries were adinissiblc mther under 
section 157 or section 159 or possibly under both.(8) bnder sec 10 " 

baki papers are not sufficient evidence to charge an\ * v , L . v* 

Tatab-baki papers may be evidence under this clause , nl e c 3 . ' , L ! 
admitted a landlord must show that the person making the statement is dead 
and that the entries were made by him in the ordinary course of business.^) 


(1872). In this case the prisoner was 
charged with forging for the purpose of 
cheating, and using as genuine a forged 
railway receipt for the purpose of obtain- 
in & from a Railway Company certain goods 
which had been entrusted to the Company 
to be carried from Delhi to Calcutta. The 
Standing Counsel for the prosecution 
sought to prove the delivery of the goods 
o the Company by putting in a letter from 
e consigner at Delhi to his partner in 
a cutta, advising the despatch of the 
Roods, submitting that the letter was a 
s' >°*Ia I ^ ent usef * * n commerce, written or 
ky a person “ whose attendance 
couid not be procured, etc." The Court 
? cp “ er80n » J-) refused to receive the 
Mirh enCe ‘i anc * Miniated a doubt whether 
, ctter would, under any circum- 
the inc* * e recc * v able " since it was beyond 
to ^c:tirv. a ? CCS s P ec ‘hcd in the section.” As 
/ CS 'i See ^ an Chintaman v. Moro 

m u”- 11 97 0886). 

d) Illustration (g). 

W, LE 


(2) Barlow v. Chuni Lai, 28 C., 209 
(1901). 

(3) Ningawa v. Bharmappa , 23 B., 63, 
65 , 70 (1877). 

(4) Hem Chandra v. Kali Prasanna, 

26 C.. 824, 838 (1899). But they are 

otherwise admissible Chattro Singh v. 
Jhcro Singh, 39 C., 995 (1912) ; following 
Hem Chandra Chowdry v. Kali Prasanna 
Bhadttri , P. C., 30 ,C. f 1033 ; 30 I. A.. 1/7. 
distinguishing Nttssecrun v. Gourde Sunkur 
22 \V. H. ( 192 (1874); and sec Setudeo 
Narain Singh v. A/udhya Prosad Singh, 
39 C. f 1005 0912). 

(5) Rampyarabai v Balaji. 6 Bom. L. 
R 50 (1904) ; s. c., 28 B., 294. 

(6) Woohncr v. Daly, l Lahore, 173. 
(7\ Charitar Rai v. Kailash Bchari, 4 

Tat L. W., 213; s. c., 44, I. C., 422. 

(8) Mussumal Naina Kocr v. Gobardhan 
Singh (1919), Pat., 352. 

(9) Umcd Ali v. Nawab Khaj\ Haher - 
ulla, 31 C. L. J.* 68. 
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It has also been held in England that the declarations must have been 
in discharge of a duty to a third person, a mere personal custom not involving 
responsibility being insufficient.(1) No such limitation appears in the words 
of the section, or is to be directly gathered from a consideration of the Illustra¬ 
tions thereto. It may be that the framers of the Act considered the accuracy 
which is generally produced by commercial or professional routine to be a suffi¬ 
cient guarantee of the credibility of this class of evidence without having 
recourse to the guarantee wliich exists in the obligation to discharge an imposed 
duty faithfully. Declarations in the course of duty differ, in English law, from 
those against interest, in requiring contemporaneousness, personal knowledge, 
and the exclusion of collateral matters, none of which restrictions are declared 
by the section to exist upon the admissibility of such declarations in Indian 
Courts. 

The applicability of this clause entirely depends on the exact meaning of 
the words k course of business/ ”(2) “ In using the phrase the Legislature 

probably intended to admit in evidence statements similar to those admitted in 
England as coining under the same description. The subject is dealt with 
in Chapter XII(3) of Mr. Pitt Taylor s treatise on the Law of Evidence, and 
the cases which he has collected show that this exception to the general rule 
against hearsay extends only to statements made during the course, not of any 
particular transaction of an exceptional kind, such as the execution of a deed 
of mortgage, but of business or professional employment in which the declarant 
was ordinarily or habitually engaged. The phrase was apparently used to 
indicate the current routine of business which was usually followed by the 
person whose declaration it is sought to introduce. J, (4) “ The expression 

• course of business occurs in more than one place in the Evidence Act. Thus 
in section 16, where there is a question whether a particular act was done, the 
existence of any course of business according to which it would naturally have 
been done is a relevant fact. Illustiation (a) to that section is evidently the case 
of Hetherington v. Kemp.(6 ) C0li rse of business 1 * 2 3 4 5 there put forward was 

a certain usage in the plaintiff s counting house. It was not a usage in a private 
house which, however methodical, cannot carry the same weight as the ordinary 
routine of an office. So, too, by section 1 14, the Court may presume the exist¬ 
ence of any fact which it thinks likely to have happened, regard being had to 
the common course of natural events, human conduct, and public anif private 
business, in their relation to the facts of the particular case. What is meant 
by the common course of public and private business? Illustration (f) with 
its explanations refers to the public business of the Post Office. Private business 
would apparently apply to such a case as that alluded to above [H ether inqlou v. 
Kemp). If the expression was meant to include the dealings of a private indi¬ 
vidual apart from his avocation or business, different language would have 
been used. The Explanation to Illustration (c) of the same section (111) 
speaks of a iiicin of business, which m its well-known popular sense must 
mean a man habitually engaged in mercantile transactions or trade. Again, 
in the Explanation to section 47, it is said that a person, is said to be acquainted 
with the handwriting of another person, when in the ordinary course of business 
documents purporting to be written by that person have been habitually sub¬ 
mitted to him. Here, too, the expression must mean in the ordinary course 
of a professional avocation. The illustration is that of a broker, to whom 
letters are shown for the purpose of advice. 



(1) Hope v. Hope (1893). W. N., 20, 
c. a. R . v. Worth, 4 Q. B., 132; Massey v. 
Allen, 13 Ch. D. 558, 563: “the entry 
must he made in the course of business. 
\n the performance of duty,” ib., per Hall, 
V. C.; an apparent exception is presented 
by the case of Doc v. Turford, 3 B. & 


Ad., 890; hut see as to this case Wills, 
Ev., 128. 

(2) Ningatva v. Bharmappa. 23 B.. 63, 
64 (1897), per Candy, J. 

(3) Chapter VII, Part TII of 10th Ed. 

(4) Ib., at p. 70. per Fulton, J. 

(5) 4 Cajpp., 193. 
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_ in, by section 34, entries in books of accounts, regularly kept in the 
^course of business, are relevant. In Munchershaw Bezonji v. The Neiv Dhur- 
urnsey Spinning and Weaving Company( 1), West, J., referred to a private 
account, tendered in evidence, which had been entered up casually once a week 
or fortnight, with none of the claims to confidence that attach to books entered 
up from day to day, or (as in banks) from hour to hour as transactions take 
place. 4 These only ’ (he said) c are, I think, regularly kept in the course of 
business/ 




Having regard, then, to the above considerations, there can, I think, be no 
doubt that the expression ‘ in the ordinary course of business ’ in the second 
clause of this section must be read in the same sense. It may in one sense be 
true that it is in the ordinary course of business for a mortgage-deed to contain 
recitals of the boundaries of the land mortgaged. But that would not make 
the recitals evidence. The question is, whether the mortgage-deed itself is a 
statement made in the ordinary course of business. Looking at the particulars 
set out in the second clause of this section which, though not exhaustive, may 
fairly be taken as indicating the nature of the statements k made in the course 
of business,’ and looking at the sense in which the expression is apparently used 
in other sections of the Evidence Act, it cannot be said that a mortgage-deed 
executed by an agriculturist falls within that term. It is not the profession, 
trade or business ’ (to borrow the words used in section 27 of the Contract Act), 
of an agriculturist to execute mortgage-deeds.”(2) A family pedigree kept bv 
the family chronicler prepared by him from time to time from information 
supplied by members of the family is admissible under this clause as having 
been kept in the ordinary course of business by a professional man or a person 
'whose business it was to keep the books for the benefit of the families. (3) 

According to the English rule, it is necessary that the declarant should 
have had personal knowledge of the transaction recorded.(4) But tins appears v D ~ 

not to be law in India. (5) Under the present section it seems to be not neces- 
sar y that the person making the entry or other statement should ha\e had a 
personal knowledge of the fact recorded or stated ; it is sufficient to show that 
the statement was made in the ordinarv course of business, the question as to 
how the person making the statement came to know about the matter, though 
it might affect the weight to be given to the statement, not affecting its N 


Cl) A R., 576, 583 (1880). This deci 
r ° n x '’ as not approved of bv the Privj 
council in Deputy Commissioner, Bari 
”anki v. R am Pcrsad, 27 C.. 118 (1899): 

(2) V c : w * N -’ 147 - 

6e v * Bharmappa, 23 B., 63 

( A u T 1 ' per Cand ^ J- 

Mousing Umcd Ramol v. Dal fa I 
24 Bom - L - R- 289 0 922). 
whir, fu“"l Prccce . 11 M. & W, 772 
the ? • facts were as follows:—It wa! 
at * U ,,lar > duty of one of the workmer 
th P f 0,1 plt * named H. to give notice tc 
man *,r an ° £ ,hc coal sohh Tht *ore 
7ca.v d r t(lS not f >rcxcnt when the co(h 
heing himself unable t ‘- 
the enlrirl ° yeC !. a man name d B to make 
and these m ^ h ° oks from his dictatiou 
flight to f leS Werc read ovcr ever > 
being dead £******■ H aild the foreman 
to prove ' Vas ^hed with the book 

-idence th f «»••’ but the 

* held inadmissible, on the 


ground that, although the entries made 
under the foreman's direction might be 
regarded as made by him, yet, as he had 
no persona! ktio'ieledge of the facts stated 
in them, but derived his information 
second-hand from the workman, there was 
not the same guarantee for the truth of 
the entries as in Price v. Tor ring ton, 
where the part} signing the* entry had him¬ 
self done the business. Sec Taylor, Ev., 
§§ 609. 700. 708; Wills, Ev., 128; Phip- 
son. Ev 5th Ed., 272; Steph. Dig., Art. 
27: Powell, Ev.. loc. cit., Ryan v. Ryan 
( 1889 ), 3 P. Wins. 139. 

(5) R. v. Hanmanfa. 1 B., 610 (1877), 
The observations of the Privy, Council as 
to the necessity of personal knowledge and 
belief which must be found or presumed 
in any statement of a deceased person 
{Jagatpal Singh v. Jogeshar Baksh), 25 
A .143 (1902), relate to statements tinder 
cl. (5), the terms of which require "special 
means of knowledge." 
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admissibility* (1) So it has been held that account-books containing entries 
not made by, nor at the dictation of, a person who had a personal knowledge 
of the truth of the fact stated, if regularly kept in course of business, are 
admissible as evidence under section 34 : and semble under the second clause of 
this section. (2) 

According to the English rule, the statement must also have been made at 
the time of, or immediately after, the performance of the transaction. (3) Thus 
an interval of two days has sufficed to exclude a declaration.^) But contem¬ 
poraneousness is not required by the section for the admissibility of the evidence, 
though in determining the weight to be allowed to it in particular cases it will 
always be important to consider how far the statement or entry was contem¬ 
poraneous with the fact which it relates.(5) 

Further, entries made in the course of business are, under English law, 
evidence only of those things which, according to the course of business it was 
the duty of the person to enter, and are no evidence of independent collateral 
matters, however intimately any such collateral matters may be incorporated 
in the statements.(6) Thus, where the question was whether A was arrested in 
a certain parish ; —a certificate annexed to the writ by a deceased sheriff’s officer, 
stating the fact, time, and place of the arrest, returned by him to the sheriff, 
was held inadmissible on the ground that the duty merely required the fact and 
time but not the place of the arrest to be returned. (7) But this restriction on 
inadmissibility is not imposed in terms by the section. “ The statement or 
entry, in order to be admissible under the Act, must relate to a relevant fact(8) ; 
and it would appear to make no difference, so far as the question of admis¬ 
sibility is concerned, whether this fact is connected with the performance of a 
dutv or is merely an independent collateral matter. Whether this fact naturally 
finds a place in the narrative, what is the nature of its connection with the fact 
the statement of which was matter of duty ; and whether this connection was 
such as to raise a presumption of accuracy of information or observation, must, 
however be questions of importance m estimating the weight due to such evidence 
when it relates to collateral matters merely. (9) 

The person wishing to give the evidence must give extrinsic proof of the 
death of the declarant, or of the existence of the other circumstances condi¬ 
tional to the admission of this evidenced 10) Similar evidence of the ordinary 
course of business will also be necessary.(11) Where the statement is a written 
one, evidence must be given that it is in the handwriting of the person alleged 
to have made it; and this may be done by calling a witness who saw him write 
it or who is conversant with his handwriting.(12) 


(1) R. v. Hanmanta, supra; Field, Ev., 
loc. cit; Cunningham, Ev., 156. 

(2) R. v. Hanmanta , supra. 

(3) Doe v. Turfor d, 3 B. & Ad.. 890 ; 
Sturla v. Frcccia, 5 App. Cas., 623 ; Smith 
v. D la key, L. R., 2 Q. B., 326; The Henry 
Coxon, 3 P. D., 156; Taylor, Ev., § 704. 

(4) The Henry Coxon, supra. 

(5) Field, Ev., loc. cit., Cunningham, 
Ev., 157. 

(6) Chambers v. Bcrnasconic. 1 C. M. 
& R.. 347 ; Taylor, Ev., § 705. 

(7) Id.; per Lord Denman:—“We are 
all of opinion that whatever effect may be 
due to an entry made in the course of 
any office reporting facts necessary to the 
performance of a duty the statement of 
other circumstance . however naturally 
they may be thought to find a place in the 
narrative, is no proof of these circum¬ 


stances." 

(8) And must have been made in the 
ordinary course of business. 

(9; Field, Ev., loc. cit; cases may per¬ 
haps, however, occur in which the matter 
in question is so collateral and the entry 
for this and other reasons is of such an 
unusual character that it can scarcely be 
said to have been made “ in the ordinary 
course of business." 

(10) v. ante, Introd. to ss. 32-33, s. 104, 
post; Field, Ev., loc. cit; Pliipson, Ev., 
5th Ed., 272; and cases there cited. 

(11) In connection with this, see s. 114* 
illust. ( f ), post. 

(12) Field, Ev.. loc. cit; as to ancient 
documents see s. 90, post; Doe v. Davies, 
10 Q. B., 314;' Riggs-MiUcr v. Wheatley, 
28 L. R., Ir., 144; and see ss. 47, 67, post, 
gs to proof of hand-writing. 
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The leading case on the subject-matter of this clause is that of Htghcm v. statements 
Ridgway.( 1) There the question was whether one William Fowden, junior, .° teregt< 
was born before or after the 16th April, 1768. The plaintiff, in order o piove 
that his birth was subsequent to that date, tendered in evidence e 0 Y 
ing entries from the Day Book and Ledger of a man-midwife, 0 . 
attended the mother of William Fowden, junior, at his birth an was 
deceased :— 


Day-Book Entries. 

22nd April 1708. . 

38* * Richard Fallow’s wife, BramhalL Filius circa hor. 9, matutin, cum forcipe, etc., 

[Then followed in the same page the entry in question without any intervening date 
Wm. Fowden, Junr.’af wife. 79* filius circa hor. 3, post merid, nat, etc. 


Ledger Entry. 


Wm. Fowden, junr., 1768. 

Aprilis 22, Filius nntus, etc. 
Wife .. 

26th Haustus purg. 
Pd. 2/5th Oct., 1768 


1 6 1 
0 15 0 

2 1 1 


It was held that all these entries were connected together o e , 
ari d that the entry as to the payment of the man-midwife s r iar ^ . 
them all admissible. It will be observed that the entry of the cae (* * 1 > 

1< 68) was in no way against the interest of the person w lo , e ’ 17ft « ,"*> 

collateral to that portion of the entry, namely—“ Pd- (jf^d) 25th > 

which was against interest, as showing that a certain sum of money was no 
longer due and owing to such person. 1 On this point Lonl Ellenborough said : 

It is idle to say that the word 4 paid ’ only shall be admitted m evidence with¬ 
out the context, which explains to what it refers; we must, therefore, look to 
the rest of the entry to see what the demand was which he thereby admitted 
to be discharged ” (v. post). The statements, provided they be relevant, may 
to either written or verbal. The form in which such declarations are ordinarily 
offered is that of written entries ; the inaccuracy with which oral statements are 
repeated makes them less satisfactory, but such objection lios to the credibility 
°f the statement and not to its reception.(2) Such entries are not receivable 
where better evidence is to be had to prove the same fact, as where the maker 
of . the entry is himself forthcoming personally ; but they are not the less re¬ 
ceivable because the same fact may be proved by evidence of another doscrip- 
tion. “ For instance, in Higham v. Ridgway, th « evidence of the entry of the 
accoucheur would not have been rejecter!, because the evidence of a midwife, 


? Smith’s L. C. (9th Ed.), 34S; 10 
with’*!, 09 ' Illustration (b) in this case, 
a . le portion of the entry which was 
tn ‘ iu S ... ™ tercsi omitted. It is intended 
in tb^ 8 rate ‘^ e ru ^ e as to statements made 
the nr*» C ° UrSe ° f l)Usiness - not that as to 
exemnlifuV f lass statements which is 
s™ V S? y Itiu ^ions (e) and (f). 
08971- SOa,a v ’ Bharmappa. 23 B., 09 
to in t i’ also V. Davies, referred 

ast-mfcntioned case, and in liari 


Chintaman v. Moro Lakshman, 1 B., 97 
(1886). 

* The figures 38 and 79 referred to the 
corresponding entries in the Ledger. 

t This was the designation at that 
time of the father of the William Fowden, 
junr., in question. 

(2) Cf. Section and Mussanunat Zay- 
' nub v, Hadjee Baba, 2 Ind. Jur. N. S., 54 
(1866); Best, Ev., § 502. 
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who was present at the delivery, might have been forthcoming ; though this may 
seem at first sight to militate against the rule that the best evidence shall 
alone be received. The entry of the accoucheur would not have been receivable 
if he himself had been forthcoming, because then his testimony on oath would 
have been superior to his entry, which was not on oatli; but as we shall see 
hereafter, when we come to consider the rule, that the best evidence must 
always be given, the rule applies to the quality and not the quantity of evi¬ 
dence ; and that a fact may often be proved by independent testimony, not¬ 
withstanding there may be two distinct ways of proving it.”(l) The distinc¬ 
tion should be observed between mere admissions and statements receivable 
under the present Clause. An admission may or may not be against the interest 
of the maker at the time when it is made. An admission merely as such is 
neither receivable in maker’s favour nor in favour of his representatives in 
interest, nor against any person other than the maker or his representative. 
On the other hand, an admission which amounts to a statement against interest 
within the meaning of this Clause may not only be received in favour of the 
maker thereof and his representatives, but is evidence in favour of, or against, 
strangers. A class of statements which may be admissible under this Clause is 
that of endorsements or entries in respect of the payment of interest due on bonds 
and similar instruments.(2) Such endorsements or entries, if made before the 
claim became barred by the law of Limitation, would be against the interest of 
the payee, inasmuch as they are admissions of payment \ but if they are made 
after the claim became so barred tho^ would be for and not against the creditors 
interest inasmuch as by the admission of a small payment he would be enabled 
to recover the larger remaining portion of the debt, such payment having the 
effect of preventing the claim to the capital sum from being barred. Whether 
then the endorsement or entry is admissible, as an entry against interest, 
depends upon the question whether it was bond fide made before the claim 
became barred by Limitation, and it ought not to be admitted until it be' 
shown by evidence dehors the instrument that it was made at a time when it 
was against the interest of the creditor to make it.(3) (See next paragraph) 
Recitals in documents not inter partes are ordinarily irrelevant unless the state¬ 
ments in the documents can be brought within the conditions of this section. 
Statements in documents not inter partes limiting the interest of the executants 
by declaring the boundaries of certain land, fall within this clause and are 
therefore admissible in evidence if the conditions necessary to bring this section 
into operation are proved (4). 

The main difference between the rule enacted by this section and the 
English law(5) upon the same subject consists in the nature of the interest to 


(1) Norton, Ev., 181; “Thus, the mere 
fact that there has been a written receipt 
given for money will not preclude the 
proof of payment by the oral evidence 
of witnesses who saw the payment. Thus 
in the case of Middleton v. Melton (10 
B. & C., 317) a private book, kept by 
a deceased collector of taxes, containing 
entries by him, acknowledging the re¬ 
ceipt of sums in his character of collector, 
was also held to be admissible evidence 
in an action against his surety, although 
the parties who had paid him were 
alive and might have been called,” ib., 
182. 

(2) See s. 20 of Act IX of 1908 
(Limitation) ; and ib., Art, 75, Sched. ii, 
and remarks in Field. Ev., loc cit ; Norton 
Ev., 182, 183. 


(3) Taylor, Ev., §§ 690—696, and 
cases there cited : Rose v. Bryant, 2 Camp, 
321 ; Field. Ev., loc cit; Norton, Ev., 
182. 183; Briggs v. Wilson, 5 D. M. & 
C*.. 12. The express provision of s. 20 
of the Limitation Act that the payment, 
whether of interest or principal, must have 
been made before the right to sue had 
become barred, appears to require proof 
of the time of payment. 

(4i Rcajaddi Sardar v. Ganga Charan 
Bhatlacharya, 53 I. C., 863. 

(5) See Steph. Dig., Art. 28; Tavlor, 
Ev.. § 668—696: Roscoe, N. P.. Ev., 
55—59: Best, Ev.. § 500; Wills. Ev., 2nd 
Ed- 184—194; Powell, Ev., 9th Ed.. 
306—316: Phipson. Ev., 5th Ed.. 262— 
270: Smith, L. C., Note to Higham v. 
Ridgzvay. 
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statement must be opposed. According to the latter the interest m- 
-ved must be (a) pecuniary or (b) 'proprietary. But declarations against 
interest in any other sense, as for instance an admission of liability to criminal 
prosecution, do not come within the rule.(l) Thus where the question was 
whether A was lawfully married to B. a statement by a deceased clergyman 
that he performed the marriage under circumstances which would have rendered 
him liable to a criminal prosecution was held not to be relevant as a statement 
against interest.(2) But in so far as the present section includes ( c ) an interest 
in escaping a criminal prosecution the statement would have been admissi > e 
under this Act.(3) Further, under the present section, the interest to which 
the statement may be opposed may be (d) an interest in escaping a suit joi 
damages. The section not only extends the English rule by recognising two 
additional forms of interest, but also in rendering this class of statements under 
certain circumstances admissible, even if the persons who made them be still 
living. 

An entry against interest means an entry prirnd facie against the interest 
of the maker : that is to say, the natural meaning of the entry, standing alone, 
must be against the interest of the man who made it.(4) If the entry is primd 
facie against interest, it is admissible for all purposes irrespective of its effect 
or value when received. Thus the following entry in the han wrung of a 
deceased person“ J. W. paid me three months’ interest, which was fol¬ 
lowed by other entries pointing to a loan to J. W., was held o 3e a lmssi > e 
as evidence whether or not the effect of it, when admitted, w° u k e o es a is i 
the existence of a debt due to the testator.(5) Where the fact a k c ec ai a 
tion is against the declarant’s interest does not clearly appear toi e < 
ment itself, it is permissible to give independent evidence to supp > *- . , 

Though the statement must have been primdfle* agauurt an specified 

by the section, yet the amount of the interest is immateria so a ‘ 

sibility of the declaration is concerned.(7) When a declaia ion i. 1 • 

interest, only such part is admissible.(8) 

The declarations must have been against interest at the time they uete made , 
it is not sufficient that they might possibly turn out to be so afterwards.(9) 
Statements and entries against interest may he received as evidence of ini e- 
pendent and collateral matters, which, though forming part of the declaration, 
were not in themselves against the interest of the declarant. A statement, 
though indifferent in itself, becomes against the proprietary interest of the 


(1) The Sussex Peerage case, 11 C. & 

K 108. 

( 2 ) Jfj. 

- (3) Illustration (f) ; Norton. Ev., 183. 
1" 4: Field, Ev., 184. 185: Cunningham, 
hv„ 158. 


rn [ 41 Taylor v. IVitham. L. R.. 3 Ch. D.. 
P \ £ cr Jessel, M. R.. following 

B., in R. v. Inhabitants of Lower 
cyford : “Of course if you can prove 

Q mnde that the man had a particular 
Reason for making it and that it was for 
is interest, you may destroy the value of 
, e i c h‘»ice altogether, but the question of 
admissibility is not a question of value. 

le cntr > may be utterly worthless when 
;. OU Ret ’h if you shew any reason to be 
' f \ e X lat * le had a motive for making it 
1nt though . apparently against his 
crest yet really it was for it: but that 


is a matter for subsequent consideration 
when you estimate the value of the testi¬ 
mony.” Ib. f per Jessel, M. R. 

(5) lb. 

(6) Wills, Ev., 134; see Mussatnmat 
Zaynub v. tiadjee Baba, 2 Ind. Jur. N. S.. 
54(1866). 

(7) Phipson. Ev.. 5th Ed.. 252; bald 
Ev., toe cit: but upon the amount of 
interest involved the degree of attention 
likely to secure accuracy must materially 
depend, lb. 

(8> Bijay Chand Mahal of' v. Kali 
Pada Chaltcrjcc, 17 C. W. N.. 1013 
(1913). 

(9) Ex parte Edwards. Re Tollcmachc, 
14 Q. B. D., 415, 416; Massey v. Alien, 
13 Ch. D.. 558: Smith v. Dlakry. L. R.. 2 
Q. B , 326 [the interest must not be too 
remote.] Wigmore, Ev., § 1466. 
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declarant when made as a material part of a deed, the object of which is to 
limit his proprietary interest. It cannot be said not to affect his interest 
because assuming it to be material, the deed, if it were struck out, would be 
less effective than it otherwise would be. If, on the other hand, the statements 
were unconnected with the purpose of the deed and were not in themselves 
adverse to the declarant’s interest, they would doubtless have to be rejected.(l) 
In an early case where the declarations were 'partially against interest the rule 
was applied as follows : “ We cannot concur in the opinion of the learned 
Judge that this statement was not admissible in evidence. It is a statement by 
which the interest in the melial of the person making it is reduced or affected ; 
it is against his interest and against his proprietary right. The effect of it is 
to cut down the proprietary right, to subject it to the tenure or incumbrance 
which is mentioned. It is true that in one part of it there is what may be said 
to be not against his interest, but in his favour, namely, the amount of the 
original rent and increased rent payable to him. But when a document of this 
kind is tendered in evidence, it is not to be divided into parts, and the part 
which is in favour of the person making it rejected, and that which is against 
his interest accepted. The question is whether, taking the document"as a 
whole, it is against the interest or the proprietary right of the person making it 
In estimating the value of any particular part of it, that may be looked at * but 
the principle upon which the admissibility of it is determined is whether it has 
been made under such circumstances as make it reasonable to suppose that it 
was done bond fide and the statements are true.”(2) So in the undermentioned 
case(3) the plaintiff sued in 1893 to recover possession of certain land The 
defendants denied the plaintiff’s title. The latter tendered in evidence a 
registered mortgage-deed of adjacent land executed in 1877, which set forth 
the boundaries of the land comprised in the mortgage, and as one of such 
boundaries, referred to the land in question as then belonging to the plaintiff. 
At the date of the deed there was no litigation existing between the present 
litigants, and at the date of the present suit the mortgagor was dead. It was 
held that the statement in the deed was admissible under this clause of this 
section. The Court, referring to the case cited in the preceding note at the 
foot of this page, and pointing out that the law under and previous to this Act 
was the same, observed as follows : If, then, a statement of a zeminder that 
there was a certain ghatwali occupant in portion of his melial was held to be 
a statement.against the interest of the zemindar, in the same way the statement 
of a registered occupant of a survey-number in the Bombay Presidency that lie 
is indebted in a certain sum of money, which is a charge on his land, must be 
held to be both against his pecuniary and proprietary interest. If so, then 
the same case quoted above is also an authority for holding that the whole 
statement is admissible in evidence, not only to prove so much contained in it 
as was adverse to the interest of the person making it, but to prove any colla¬ 
teral faut contained in the statement, which fact was not foreign to the part 
actually against interest and formed a substantial part of it.’ : (4) Thus, ac¬ 
counts are admissible, some items of which charge the declarant though other 
■connected items discharge him, or even show a balance in his favour ; for it is 
not to be presumed that a man will charge himself falsely for the mere purpose 
•of getting a discharge, and in the latter case, the debit items would still be 
against interest, since they diminish the balance in his favour.(5) A statement 


(1) Ningazra v. Bharmappa, 23 B.. 

63, 71, 72 (1897), following case next 
cited. 

(2) Rajah Lcrlanuud v. Mussamut Lakii- 

puttc, 22 W. R.. 231, 233 (1874), per 

Couch, C. J., cited nnd followed in 


Ringaxva v. Bharmappa, 23 B.. 63, 67. 91 
(1897). 

(3) Ningazia v. Bharmappa. 23 B 63 
(1897). 

(4) lb. j 

(5) Taylor, Ev., § 674. 
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^ ceased Sapinda that he had received a sum of money for consenting 
adoption, thereby invalidating such consent, has been held admissible 
under this clause.(1) 

But it is immaterial that the declaration may prove, in the circumstances 
which have happened at the time when it is sought to be put in evidence, to be 
for the interest of the declarant, or even that it can be shown by independent 
evidence to have been in truth for his interest at the time when it was. made, 
provided that, standing by itself, it was, at the time when it was made against his- 

interest. ( 2 ) 


< 8 L 


A declaration is against the pecuniary interest of the declarant who makes it, (i) Pecuni- 
whenever it has the effect of charging him with a pecuniary liability to another, c • 

0 * of discharging some other person upon whom he would otherwise have a 
<daina.(3)A declaration may be against the pecuniary interest of the person 
* 10 makes it, if part of it charges him with a liability, though other parts of 
he book or document in which it occurs may discharge him from such liability 
111 w hole or in part(3), and though there may be no proof, other than the state- 
p eub itself, either of such liability or of its discharge in whole or in part.(4) 

H or it ig not necessary to give independent evidence of the existence of the 
charge of which the entry shows the subsequent(5) liquidation. No t with- 
s a uding the provisions of the twenty-first section and the present section, 

5 es s-returns cannot, under section 95 of the Road Coss Act, be used as evidence 
m favour of the person by whom or on whose behalf they are submitted.(6) 
ut th ey can be used as evidence otherwise.(7) 

Declarations made by persons in disparagement of their title to land aie 
ac miss ible, if made while the declarant was in actual possession^) ot tdie pro¬ 
perty^) as statements against their proprietary interest. .And as, in the 
sen ce .of other proof, mere possession implies an absolute interest(l(), any 
eclaration by an occupier tending to cut down, charge, or fetter his presumably 
absolute interest will be receivable under this head.(ll) And d fortiori if it shows 
hat he has no interest in the land whatever.(12) So where a Hindu widow had 


Ammol v. Balasundar 
U ( ifer, 36 M., 19 (1913). 

\xrV lor v * Witham, L. R., 3 Ch. D 
m n lls ’ Ev - 13 °* “I ; v. 

Baylev \r R » bs0n > 15 East ’ 32, 35. pc 

R'dgil’av VfT-'V US ’ EVm U0 * Hi ^ ham . x 

"hi'l, r a ords ar > example of a statemen 
GravnJ , char S es another, and Williams \ 

statem^nf i **** note an(1 iIlust - ( e) of 
n t c ^arging the maker.) 

^uestir^ Art. 28; thus where th 

■certain’ hnH S wh . cther A received rent fo 
chari?in«' i • a deceasc d steward's accounl 
rent f. r 11 . mse R w «th the receipt of sucl 
though V:\” aS held to be relevant, a! 
Was in f- C ba h ln ce of the whole accoun 

the Steward : ib - <11- (d) 

Raja II, Gra! "- 8 C. & P„ 592 ; se 
22 w v - Mussamut Lakkpntcc 

CS) - T ,V, 231 0 87-0. 

Art. 28 a> A'° r ’ ^ v '' ? 675; Steph. Dig. 

I{ >gliam' v u,', 1!c yf or d, cited in Note ii 
‘liter Doe „ ,- gWay 2 Sn,i ‘ h . L. C. 

Taylor v 1 M - & R- 261 ; it 

Jessel, M R L. R- 3 Ch. D. 605 

'Assented from l '"" 1 U v - »ayfori. am 
"'■tiling i n t h™ v. Vowles. There i- 

Sl0n of the to P revent th e admis 

' 8ta,en *»>t in the case above 


mentioned : any objection that may be made 
will go to the weight, and not to the 
admissibility, of such evidence; Field Ev., 
181. 

(6) Hem Chandra v. Kali Prasanna, 26 
C.. 832, 838 (1899) : s. c.. 8 C. W. N., 

7, and see Hem Chandra Choivdhry v. 
Kah Prasar.na Bhaduri, P. C.. 30 C., 1033; 
30 I. A.. 177. 

(7) Sewdco Karatn v. Ajodhya Prosad, 
39 C., 1005 (1912) ; Chalko Singh v. Jhcro 
Singh. 39 C., 995 (1912). 

(8) There ought to be some evidence 
that the declarant was actually in po-ses¬ 
sion since, otherwise his declaration that 
he has an interest, though limited, may 
appear to he a statement rather in his 
favour than otherwise. 

(9) The English rule adds *' and as 
to matters within his personal knowledge 
or belief"; Phipson, Ev., 5th Ed.. 262 — 
263 ; Taylor Ev.. § 685 Trimblcstou n v. 
Kemmis, 9 C. & F., 780; alitcr under this 
section, v. post. 

(10) Taylor, Ev.. § 685. 

(11) Phipson. Ev.. 5th Ed., 262—263; 
Wills. Ev.. 136; Field, Ev., loc cit; Taylor, 
Ev. §§ 684—686; Norton Ev., 179, 180. 

(12) Grey v. Redman, 1 Q. B. i)., 161. 


\ 








(ill) Inter¬ 
est in 
escaping 
a criminal 
prosecution 
or a suit for 
damages. 
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executed, in favour of one B D, a varaspatra or deed of heirship, this deeawis, 
in subsequent suit between the heir of B D , and a mortgagee of certain property 
covered by it, admitted in evidence as being against the widow’s proprietary 
interest, as by it she divested herself of her widow’s estate in the property. (1) 
Thus also a statement bv a deceased occupier of land that he held a life-estate 
in it under a particular will, of which C and B were executors, was held admis¬ 
sible to prove the existence and executors of the will, being against proprietary 
interest on account of its two-fold limitation of the declarant’s estate to a life- 
interest, and under a particular document.(2) A statement by a landlord who 
is dead that there was a tenant on the land is a statement against his proprietary 
interest. (3) 


A distinction, however, exists between statements which limit the decla¬ 
rant’s own title , and those which go to abridge or encumber the estate itself. 
According to English law the former are admissible even between strangers, 
whereas the latter are only so as against the declarant and his privies. Thus 
admissions by the holder of a subordinate title are not receivable to affect the 

estate of his superior which he has no right to alienate or encumber_ e.g., those 

of an occupier, his landlord’s title ; or those of a tenant for life, the title of the 
remainderman or reversioner. The ground for this distinction is said to be 
that, though it is unlikely (to take a specific instance) that a person possessed 
of an absolute interest in property will admit that he is only a tenant, many 
causes might induce a tenant to acknowledge the existence of an easement, or a 
highway, or the like, which might be either not inconvenient or even absolutely 
beneficent to him. (4) 

It has been already noticed that the section at this point extends the English 
rule.(5) The words would have exposed him mean “ would have exposed 
him at the time that the statement was made . It was hardly intended that 
a statement made after the risk had passed away, as for example after a suit for 
damages had become barred by Limitation, or after the expiry of the time, if any r 
within which a prosecution for an o lienee must be instituted, sliotild be admitted, 
merely because if made at some earlier period it would have exposed the declar¬ 
ant to a prosecution, or suit for damages.(6) 1 his construction is supported by 

the rule laid down with regard to statements against pecuniary and proprietary 


(1) Hart Chintaynan v. Moro Lakshman, 
11 B-., 89 (1886). 

(2) Sly v. Sly, 2 P. D., 91 ; so again 
where the question was whether A 
(deceased) gained a settlement in the parish 
of B by renting a tenement, a statement 
made by A whilst in possession of a house, 
that he had paid rent for it. was held 
relevant, because it reduced the interest 
which would otherwise be inferred from 
the fact of A's possession; R. v. Exeter, 
L. R., 4 Q. B., 341 ; Steph. Dig- Art. 
28. ill. (f). 

(3) Abdul Aziz v. Ebrahim, 31 C., 

965 (1904), following Burha Mundari v. 
Mcgh Nath, 2 Cal. L. J. ( 4 n (1905). 

(4) R. v. Bliss, 7 A. & E.. 550; Scholes 
v. Chadwick, 2 M. & Rob., 507: Howe v. 
Malkin, 40 L. T.. 196; 27 W. R. (Eng.), 
340; Rapcndich v. Bridgczvatcr, 5 E. & 
B. f 166. [In this case the question was 
whether there was a right of common 
way over a certain field. A statement by 
A, a deceased tenant for a term of the 
land in question, that he had so much 
right, was held to be relevant as against 
his successors in the term but not as 


against the owner of the field.] Phipson. 
f„ V ;' 1 th Ed. 262-263 ; Steph. Dig.. Art. 
28. Powell, Ev„ 224; Taylor Ev„ § 687. 
It is difficult to see any objection in 
principle to treating declarations by an 
occupier of land which admit the existence 
ot an easement over it as being within the 
rule, since the admission of its existence 
might w r ell be considered a statement 
against interest. Sec remarks in Wills, 
CA., 136. 137. Probably here as elsewhere 
under the Act any objection that may be 
marie will go not to the admissibility, but 
to the weight of the evidence. 

(5) v. ante, Introd. to ss. 32. 33. 

(6) The construction given in the text 
and adopted in the first edition from 
Whitley Stokes, ii, 874; Field. F.v.. 185, 


was subsequently approved by the Calcutta 
High Court in the case of Nicholas v. 
Asphar, the final judgment in which i* 
reported in 24 C., 216 (1896). The deci¬ 
sion of the Court, however, upon this 
point having been given during the course 
of the examination of the witnesses has 
not been reported. 
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(1) On the other hand, it may be said that if the fact that the risk h id 
''away was not known to the declarant, the statement might in the belief 
ot the latter, though not in fact, be against his interest, and thus have the 
guarantee which is proper to this class of evidence. 


The statement against interest is not only evidence of the precise fact which 
is against interest, but of all connected facts (though not against interest) which 
are necessary to explain, or are expressly referred to by, the declaration and 
whether contained in the same or other document(2) (v. ante, “ Interest ). 
Thus in an action, by the executor of one T, by which it was sought to establish 
against the defendant a debt of £ 2,000 as due to the testator’s estate for money 
lent, and where the defence was that the defendant had received it as a gift, 
the plaintiff tendered in evidence a private account-book of the deceased 
containing (a) entries of several sums of £ 20 each, purporting to have been 
receive*! from the defendant as quarterly payments of interest; and ( b ) an entry 
stating that the defendant had on a particular date acknowledged that he had 
borrowed of the testator the sum of £2,000. The defendant objected to the 
admissibility of the book on the ground that the tendency of the entries was to 
establish the claim for £ 2,000 in favour of the estate. But it was held that 
ie entries of the receipt of interest, taken by themselves(3), were, at the time 
admissible, notwithstanding that the entry bv which the testator recorded the 
( efendant s acknowledgment of the loan was in his favour.(4) As in the case 
0 a declaration against pecuniary interest, so in the case of a declaration against 
proprietary interest, so soon as the adverse interest is proved the whole statement 
becomes admissible.(5) So statements by tenants have been admitted to prove 
not merely the fact that they were tenants, but also both the amount(6) and 
payment(7) of the rent, and the nature of the tenure.(8) But disconnected 
./<7c.n\ though contained in the same document or statement, are inadmissible 
• a cnients not referred to in, or necessarv to explain, declarations against 
interest and are not relevant merely because thev were made at the same time or 
recorded in the same place.(9) Upon the question, in the case of written 
' u tries, as to what is to be deemed the whole statement within the meaning of 
,e V i ^ wou ld seem that the same tests, which exist in regard to admissions 
us, ie applicable here, namely, that the statement which is sought to be 
t ' en . ii* evidence as a part of the main statement must, if antecedent, have 
iv> f U } UC ? r P°rated in it bv reference, and, if contemporary, have been virtuallv 

Parcel of it.(io) J 


knowKi sta |f to *fct8 are admissible, although the declarant had no personal 
c( o e of the fact stated, but received them merely on hearsay(ll). Nor 


v. Allege Ex parte Eduards and Massev 
at- antc) ' 

(1897).5??* v * Bharmappa, 23 B.. 63 
Steph. biJ T?\ 0 Ev - 5th Ed.. 263; 
307, 3os g '’ w-;, 28: Powell « Ev.. 9th Ed.. 
TayW \ ** Ed.. 386; 

Eidgzvav 9 o '• u 6// * ; Higham v. 

C ' Ur ■ (v - •»" P. 32S) : 

(3) y zi n ' 3 ch • u - 

: n r iham - l 3 ch - d - 

Kidgtvay, and thi , ante - «'«'«”» v. 

creditor acconnto. re ? a ! ks on debtor and 

Mussamut /‘ Leehnund v. 

(1874). Eakhputtee. 22 W. R., 231 

(« rT'b; '• iVa,so "' 4 T^nt, 16. 

63. ' Birm *n&ham, 31 L. T . M. C.. 

S L ,y 4 Q' B.. 341. 

V - J(hles > 1 Camp., 367. 


(9) Steph. Dig.. Art. 28; Doc v. Beviss, 
7 C. B.. 456; Knight v. Waterford . 4 Y. & 
Coll.. 293; Whaley v. Carlisle. 15 W. Ki 
(Eng.). 1133; Ningawa v. Bharmappa, 23 
B., 63 (1897), v. ante. 

(10) Wills, Ev., 132; ib., 2nd Ed., 
187. 

(11) Crease v. Barrett. 1 C. M. & R., 

910 : Pcrcival v. Nanson. 7 Ex.. 1 ; Taylor, 
Ev.. § 66° ; but Wills. Ev.. 133. 134; 
ib.. 2nd Ed., 189—191. these were eases 
of declarations against pecuniary interest: 
in England declarations against proprietary 
interest are not admissible, unless the de¬ 
clarant adds his own belief to the hearsay; 
Tritnblestowti v. Kemmis, 9 C. & F.. 780. 
The Act. however, makes no such distinc¬ 
tion. As to the decision in Jagatpal Singh 
v. Jageshar Baksh, 25 A.. 143 (1902), 

which refers to cl. (5), see notes to cl. (2). 
ante. 
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is it necessary that such statements should be contemporaneous with the 
recorded ; it is sufficient that they are made at any subsequent time.(l) These 
circumstances affect the weight, not the admissibility, of the declaration. 

Extrinsic proof must be given of the declarant’s death or of the existence 
of the other circumstances under which alone this evidence is receivable ; and 
that the statement was either made, written, or signed by him, or if made or 
written by another on his behalf, that it was authorized or adopted by the declar¬ 
ant (2) Further, if the declarant purports to charge himself as the agent, or 
receiver of another, it is generally necessary, in addition, to give some proof that 
he really occupied the alleged position.(3) 


FOURTH CLAUSE. 


Illustration (i) exemplifies this clause, the points to be regarded iu which 
are ; that (a) opinion may be given in evidence as to the existence of (6) any public 
custom or right, (c) or of any matter of public or general interest (d) provided 
there was a probability of knowledge on the part of the declarant, and 
(e) provided the declaration was made ante litem motam. The grounds upon 
which the evidence in this and the seventh clause mentioned is admitted, are 
considered in the note to such last clause, and in the Introduction, ante. 
It is not essential to the admissibility, though it is to the weight, of the 
declarations that they should be corroborated by proof of the exercise of the 
rieffit within living memory. (4) The best way to prove ancient rights is to 
prove particular acts and usage, as far back as living memory goes, and then 
adduce evidence of reputation in regard to the preceding time. In a suit in 
which the question was whether there existed a custom of the Kadwa Kanbi 
caste to which the parties belonged, prohibiting a widow from adopting a son, 
the lower Court; apparently considering that it would be unreasonable to oblige 
the plaintiff to incur the expense of procuring the attendance of the witnesses, 
admitted in evidence under this clause, a statement signed bv several witnesses 
to the effect that a widbw of this caste cannot adopt, according to the custom 
of the caste, without the express authority of her husband. It w'as Held that 
the fourth clause of the thirty-second section was not applicable to the case as 
the evidence was required to prove a fact m issue and not merely a relevant 
fact. The statement was, therefore, inadmissible to prove the alleged 
custom. (5) 

The statement declared by the Act to be relevant is a statement which gives 
the opinion of the person making it, not of facts within his own knowledge, but of 
reputation which his position has naturally brought within his own knowledge. 
The declarant’s statement must embody, not his own individual knowledge or 
belief alone, but also the concurring opinions of others similarly interested to 
himself ; and those opinions in their turn may be based in part on earlier 
traditions extending back through any number of generations. This is what is 
understood in this connection by the term * * 3 4 5 reputation. ’ But if the declarant ’s 
circumstances were such that he was apparently competent to testify as to what 
the common report upon the subject was, it will be presumed, till the contrary 


(1) Doe v. Turford, 3 B. & Ad. 890, 
897, 898. 

(2) Doe v. Hawkins, 2 Q. B., 212; 
Barry v. Bcbbington, 4 T. R.. 514; Lan - 
cum v. Lovell, 6 C. & F-. 437 ; Exeter v. 
Warren, 15 Q. B., 773; Bradley v. James, 
13 C. P., 822; quaere, whether the Act 
adopts a different rule by the use of the 
word “ made ” in the opening clause of 
the section; Field, Ev., 180, 181; ib., 6th 
Ed., 132, 133 ; as to proof of handwriting 


sec ss. 47, 67 ; and as to documents 30 

years old see s. 90, post. 

(3) Taylor, Ev., §§ 682, 683: as to 
independent evidence of the existence of 
the charge subsequently liquidated, v. ante- 
pp. 327—328. 

(4) Crease v. Barrett, 1 C. M. & &•» 
919. 930; and cases cited in Tavlor, Ev.* 
§ 619. 

(5) Patel Vandravan v. Patel Manilol, 
15 B., 565 (1890). 
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-iwn, that his utterance was an expression of opinion common both to 
himself and others. Reputation as to the existence of 'particular facts i* 
inadmissible. The declaration must relate to the general right, and not to 
particular facts which support or negative it, or the latter not being equally 
notorious are liable to be misrepresented or misunderstood and, may have been 
connected with other facts which, if known, would qualify or explain them.(l) 

Thus, if the question be whether a road is public or private, declarations bv old 
persons since dead that they have seen repairs done upon it, are inadmissible. (2) 

On the other hand, on the same question, declarations by deceased residents m 
the neighbourhood that it was public(3), or that it was private(4), are receiv able. 

As, however, reputation is evidence as well against a public right as m its favour, 
declarations have been received which not only directly negative the right 
but which indirectly do so, as by setting up an inconsistent pny 1 e claim, or 
by omitting all mention of it, where mention might reasonably have been 

expected(5) 

The terms “public” and “general” are sometimes used as sv nony-Matters of 
mous.(6) But a distinction is drawn in English law between the two terms 10 . an 
when dealing with the question of the competent knowledge ot the declarant. f n t e rest. 
According to it public rights are those common to all members ot the ^tate, e.g. 
rights of highway and ferry, while general rights are those anec ang any 
considerable section of the community, e.g., questions as to the boundaries of a 
parish or manor. The distinction is of importance in English aw, ecause 
when the point in issue is of a public character, evidence or any person is 
receivable as to it, even though he has no specific means ot know ec ge , a eing 
concerned are presumed competent, the absence of peculiar means ot knowledge 
going to weight and not admissibility ; in the case of general rig s on ■ ie o ler 
hand, the declarants must have possessed competent know e ge w uc may 
cither be shown bv proof of residence in, or other connection wi i, e °ca 
or presumed from the circumstances under which the dec ara ion was mac q..\ ) 

^tit as this clause requires a probability of knowledge in a cases, ns 
distinction ceases to be of importance in India. In both classes of nglits 
Public and general, the rights must have been one of the exis ence of which, it 
't existed, the declarant Wd have been likebi to be aware.(8) Instances of 
matters which have been held to be of public and general interest are, questions 
us to the boundaries of a county, town, parish, manor or hamlet, the existence 
of a highway or of a right to tolls on a public road, vhe liability of certain land- 
owners to repair a bridge or sea-wall, manorial customs, and the like. On the 
other hand, questions as to the boundaries of two private estates, the existence 
of a private right of way over a field, a custom of electing the master of a grammar 
school, and the like, have been held to be matters of a private nature.(9) 


U) Wills, Ev.. 2nd Ed., 222—223 and 
c*® e * tl ? ere cited; Taylor, Ev.. § 617; 

n-irr ’ i Art. 30 [Declarations as tc 

* icular facts from which the existence 
Sucdl P u bHc or general right oi 
i nt or mat ter of public or general 
: rr , e ^ t m ? y inferred are deemed to be 

irrelevant.] 

(2) v. Bliss, 7 A. & E.. 550. 

925. ^ trease v * Barrett, 1 C. M. & R. 

I81 4) Dr{nkwa *cr v. Porter, 7 C. & P. 

ed^h? cP rink l Va * er v. Porter, supra, follow 
9 M asubramanya v. Secretary of State 
can ; f ' 2 l 4 (1884) - tNo clistinctior 
lion to ‘fkf , hetween evidence of reputa 
establish, and to disparage a public 


right.] Taylor, Ev., § 620; Field, Ev., 
6th Ed., 137, 138. 

(6) As to the meaning of the term 
“ interest ” v. ante, Introd. to ss. 32-33 . 
K v. Bedfordshire, 4 E. & B.. 535. 

’(7) Taylor, Ev.. §§ 609—612; Stcph. 

Dig.. Art. 30; Fhipson, Ev., 5th Ed. f 279 
as to the meaning of “ general custom or 
right,” see s. 48, post; as to whether the 
rights mentioned in this clause are 
incorporeal only, see Gujjtt Lall v. Patch 
Lall, 6 C., 180, 186, 187, (1880), and cf. 
Sivosubromanxa v. The Secretary of State, 
9 M.. 285 (1884). 

(8) S. 32. cl. (4). 

(9) See Taylor, Ev., §§ 613, 614, where 
a large number of eases are collected. 
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“ The Indian decided cases furnish few exaraples.(l) Illustration (i) is 
taken from those parts of the country in which the village-svstem still exists • 
it has long died out, if it ever perfectly existed, in Lower Beno-al Public 
rights or customs are little understood; and the order of the Government or 
of the Executive head of a district is often accepted as conclusive concerning 
them. In large zemindaries, questions, however, occasionally arise somewhat 
analogous to those which occur in manors in England, such for example as to 
the zemindars ngbt to take dues on the sale of trees, or to receive one-fourth 
of the sale-proceeds in cases of involuntary sale, as in execution or in case of 
a house sold pnvately.”(2) ’ 


Form of the 
declaration. 


Lis mot a 
and 

interest. 


Declarations by deceased persons as to private rights are inadmissible, 
since these are not likely to be so commonly or correctly known and are more 
liable to be misrepresented. (3) In the undermentioned case it’was held that 
neither cl. 4 nor cl. 5 of this section justifies the admission of hearsay ev deuce 
upon the.question whether a particular person survived another or mo t he 
question .whether a man was, at the time of his death, joint with or separate 
from other members of his family nnr non +. 1 ,..r 11 °. r - e P aiate 


from other members of His family, nor can the grounds of the opinion of a 
deceased person as to the existence of a custom, even if stated to a witness be 
as such proved under this sect,on.(4) The grounds upon which evidence of 
reputation upon general custom is receivable do not apply to private titles either 
with regard to particular custom or private prescriptions, as it is not generally 
possible for strangers to know anything of what concerns only private title bl 
Reputation may, however, be given in evidence under this Act in proof of private 
rights, if it consists of the written statements mentioned in the seventh clause 
post. 

Declarations as to the public and general rights may be made in any form 
or manner. (6) The statements under this clause may have been written or 
verbal. But reputation as to matters of general interest is not confined to the 
declarations here mentioned. It may be evidence by recitals in deeds, wills 
or other documents under the provisions of the seventh clause. The following 
are instances of the manner in which declarations as to matters of public and 
general interest may be made : they may be made by or in statements verbal 
or written, giving opinions(7), maps prepared by, or by the direction of' ‘person 
interested in the matter(8) deeds and leases between private Derq’nrw . 
orders, judgments, and decrees of Courts, if final. (10) 

In order to prevent bias, the declarations, to be admissible, must have 
been made ante litem rnotam, or before the commencement of any controversy 
legal or otherwise, touching the matter to which they relate By U s 0 ta is 
meant the commencement of the controversy and not the commencement of 
the suit.(l 1) This qualification is not confined to matters of public and ^neral 
interest, but equally governs the admissibility of hearsay evidence in matters 


(1) See Sivosubramanya v. The Secre¬ 
tary of State, 9 M., 265 (1884), post. 

(2) Field, Hv., 6th Ed., 138—as to 
Manorial customs, see s. 42; post; and as 
to presentments of Customary Courts, see 
Wills, Ev., 2nd Ed.. 230—232. 

(3) Taylor, Ev., §§ 615, 616: Phipson, 
Ev., 5th Ed., 279—Roscoe, N. P. Ev., 49, 
and cases there cited : Hciniger v. Dros, 
25 B., 433, 440, 441 (3900); s. c., 3 Bom. 
L. R., 1 [S. 32, cl. (4), is manifestly 
inapplicable to a document purporting to 
deal with the right of a private individual 
as against the public, in which the interests 
of the individual formed the subject- 
matter of the statements] ; as to the 


evidence of “ ancient possession.” v. post. 
.,.(4 ) Mussamat Parbati Kumvar v. Ram 
t /i anclrapal Kumvar, 8 O C 04 P C 
(1902), 361 I. A., 125. * “ ' 

(5) More-wood v. Wood, 14 Kast.. 329 


(6) Steph. Dig., Art. 30. 

(7) S. 32. cl. (4), v. ante. 

(8) Hammond v. Bradstreet, 10 Ex. 
390; sec cl. (7), post. 

(9) Plaxton v. Dare, 10 B. & C., 17. 
(10.) S. 42, post; Steph. Dig., Art. 30, 

illust. ( b). 

(11) Berkeley Peerage case. 4 Camp., 
417; Monckton v. Atty.-Cenl., 2 Russ. & 
Myl., 161 ; Taylor, Ev., § 629. 
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^_^ 0 jee(l). “ There must be, not merely facts which may lead to a dispute, 

but a Us mota or suit, or controversy preparatory to a suit, actually commenced, 
or dispute arisen, and that upon the very same pedigree or subject-matter 
which constitutes the question in litigation.”(2) Therefore, declarations will not 
be rejected in consequence of their having been made with the express view of 
preventing disputes( 3) ; they are admissible if no dispute has arisen, though 
made in direct support of the title of the declarant(4) ; and the mere fact of the 
declarant having stood, or having believed that he stood, in pari jure ^ with the 
party relying on the declaration, will not render his statement inadmissible.(5) 
The declaration will also be received, although made after a claim hue, been 
asserted but finally abandoned (6), or after the existence of non-contentious legal 
proceedings involving the same right(7) or after the existence of content wiis 
legal proceedings involving the same right only collaterally and not drrecth (S) 
for the controversy must have related to the particular subject m issue.(9) 
But declarations made after the controversy has originated are inadmissible, 
although the existence of the controversy ivas not known to the declarant, for 
to enquire into this would be to enter into a collateral issue. (K) The admis¬ 
sibility of declarations terminates with the commencement of the contioversy, 
and the termination of this admissibility is not affected by its being shown that 
proceedings were fraudulently commenced with the view to exclude the pos¬ 
sibility of any such declaration(ll) : and the evidence will be excluded, even 
though the former controversy w T ere between different parties, or mu* * re erence 
to a different property or claim , if matters to which the statement ic a es were 
clearly under discussion in the former dispute.(12) 



FIFTH & SIXTH CLAUSES. 

. For the purpose of Indian Courts the extent to which hear>a\ ca idenee 
} vi th regard to relationship is admissible may be summarized shortly un< er nee 
leads— (a) statements made orally or in writing by persons deceased, etc., 
having special knowledge, ante litem motam (section 32, fifth clause) ,( b) s a e- 
ments in writing as to relationship between persons deceased m wills or deeds 
relating to the affairs of the family to which they belonged, etc., made ante 
item molain (section 32, sixth clause) ; (c) opinion shown by conduct as to the 
existence of a relationship by a person who had special means ot knowdedge 
(section 50). (13) 

Clauses fifth and sixth, which are exemplified by Illustrations (k), (l) and 
together with section 50, post , deal with the relevancy of certain facts 
Wnch are treated by English text-writers under the single head of “ matters 
°t pedigree. ” There are, however, important differences between the English 
a ?d Indian law on the subject of the statements which are dealt with by the 
above-mentioned clauses of this section. There is further a distinction to be 
110 ec between the kinds of evidence to which each clause refers. The statement 

m-n/ cls * anc * W ; its operation 

crin • there * ore he illustrated by indis- 
of , llnate reference to both these classes 
rrf r» : Taylor - Ev. § 628 . 

*14 ir’ 1 " v * L °™"dcs, 7 Scott N. R.. 
anf i’ \f f " 0rc * Denman ; Taylor, Ev. .§ 630, 
cases there cited. 

(4 , crkclcy Peerage case , supra. 

Talthn u V ' Davi *s> 10 Q. B.. 314, 325 
cast a - fceli ^ of interest will often 

not renderTt!" °" declaratifms it will 
/-n , p ^eni inadmissible, Per cur.') 

r D?”' Ev - 630. 631. 

Hum! w Ev ‘- 5,h Ed ' 251 : citing 

Ev., of Sue., 668. 


(7) lb.: Briscde v. Lomax, S A. & K., 
198; citing Hubb.. Gee v. Ward, 7 K. & 

, 509. 

(8) lb.: Freeman v. Phillips , 4 M. & 

S. . 486. 

(9) Taylor, Ev., § 632; Wills. Ev.. 2nd 
Ed., 330-^y** as to this Field, Ev., 6th 
Ed.. 137. 

(10) Sheddcn v. Attyi-GenL, 30 L. 

T. P. & M., 217; Berkeley Peerage case , 
supra. 

(11) Sheddcn v. Atty.-Genl., .supra. 

(12) Taylor, Ev., § 633. 

(J3) Bcjai Bahadur v. Bhupindar, 17 
A., 465, 459 (1895) ; see s. 50, post. 


B 
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declared relevant by the fifth clause is a statement relating to the existence of 
any relationship between persons living or dead , as to whose relationship the 
person making the statement had special means of knowledge , such as the 
statement of deceased relatives, servants, and dependants of the family.(l) The 
statement mentioned in the sixth clause is a statement relating to the existence 
of relationship between deceased persons only. This last clause does not embrace 
the case of a statement of relationship between a deceased person and a living 
person.(2) It does not deal with the question by whom the statement is to be 
made : nor does it require that it should have been made by a person who had 
special means of knowledge, possibly on the ground that it is improbable that 
any person would insert in a solemn deed, will, etc-., any matter the truth of 
winch he did not know or had not satisfactorily ascertained(3) : but states that 
it must be contained in the documents of other material things therein men¬ 
tioned. It has been recently held that- a family pedigree kept by the family 
chronicler prepared by him from time to time from information supplied by 
members of the family was admissible both under the second clause as also 
under this clause as having been kept by a person engaged bv the members of 
the family to keep a record of the family events.(4) 

Besides the documents and other material things mentioned in the sixth 
clause family bibles, coffin-plates, mural tablets, hatchments, rin^s, armorial 
bearings and the like, amongst Christians, and horoscopes ’among Hindus, 
are examples of other documents and things on which such statements are 
usually made. (5). It has been held that a horoscope is inadmissible unless 
its correctness is vouched either by its writer or by a person with special 
means of knowledge.(6) As to statements contained in wills(7) and deeds(8) 
see the cases noted below. Inscriptions on tombstones, mural inscriptions and 
the like may be proved by any secondary evidenee.(9) The statement in a 


(1) Garurudhwaja Prasad v. ^a^aran- 

dhwaja Pershad, 27 I. A.. 238, 251 ( ) , 

s. c., 23 A., 37, 51 ; Oriental Life 
ancc Co. v. Narasimha Chari, 25 M., 

183, 207, 209, in which the statements 
of the deceased himself, his sister and 
others were tendered or admitted; as to 
the report of a puncliayet as evidence of 
pedigree, see Ajabsing v. Nanabhau, 26 
I. A.. 48 (1898), 25 B., 1 ; 3 C. W. N., 
130. 


(2) Ramnarain Kallia v. Monee Bibee , 
9 C.. 613. 614 (1883). 

(3) Field, Ev.. 189, 190; ib., 6th Ed., 
139—140. 


(4) Mohansing Umcd Ramol v. Dalpal- 
sing Kanbaji, 24 Bom. L. R., 289 (1922). 

(5) Sec generally Taylor, Ev., §§ 650— 
657. 

(6) Krishnamacharicr v. Kishnamacha- 
rier, 38 M., 166 (1915). Horoscopes have 
been held inadmissible in two earlier cases. 

Ramnarain Kallia v. Monee Bibce, 9 C., 
613 (1883). The chief ground on which 

the evidence was rejected in this case was 

that it was not shown that the attendance 

of the writer was not procurable; Satis 

Chundcr v. Mohcndro Lai , 17 C., 849 

0893); [quaere as to this case; assuming 

the horoscope to have been tendered, as 

stated, under cl. (6), that clause docs not 

require that the mak:»r of the statement 

9hould have had any special means of 

knowledge; and if tendered under cl. (5), 


Ramnarain Kallia v. Monee Bibee which 
this case purported to follow, does not 
seem J u point. Further, upon the question 
whether the evidence is limited to cases 
where the question in issue is one of 
relationship v . post, and whether the words 
relates to the existence of relationship" 
cover statement as to the commencement 
of relationship in point of time, v. post]- 
‘ distinction is to be observed between 
horoscopes tendered under s. 32, cl. (6), 
and under s. 32, cl. (5) as the statements 
of persons having special means of 
knowledge, and as being an admission 
under ss. 17, 18. See as to their use as 
admissions. Raja Goundan v. Raja Gotm- 
dan > 4 5 6 * * * * * * * * * * 17 M., 134 (1893). See Rottonbhai 
v. Chabtldas, 13 B., 7 (1888). 

(7) Nil Monee v. Mussumut Zuhccr- 
unnissa, 8 W. R., 371 (1867); [where the 
incidental mention of a child’s age in the 
recital of a will was held to be no proof 
of the exact age of such child ; the Report 
does not show whether the child was dead 
at the time the evidence was offered. If 
dead, the case is no longer law. Field# 
Ev., 6th Ed., 142], Chamanbu v. Multan- 
chand , 20 B., 562 (1895). 

(8) Tima v. Daramma , 10 M., 362 

(1887) ; [in which it was ruled that a 
statement as to relationship ih a deed held 
to be invalid was admissible in evidence.! 

(9) S. 65. cl. (d), post ; see definition 
of '’document" in s. 3. ante . 
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logical table filed by a member of a family who is dead, regarding the 
scendants of another member of the family, before any question arose as 
to the latter as also a record of family events are relevant under this 
clause.(1) Statements, whether they are tendered under the fifth clause or 
the sixth clause, must, in order to be relevant, have been made ante litem 
niotam( 2) ; and for the admissibility of statements under either of these 
clauses it must be shown that the attendance of the person who made 
the statement is not procurable. (3) So where a plaintiff tendered in 
evidence a horoscope under the sixth clause, but was unable to say who 
wrote it, and therefore unable to say whether the writer was dead, or could 
not be found, etc., the document was on this, as on other grounds, held to be 
inadmissible. (4) It will in no way affect the admissibility of this class of evi¬ 
dence that witnesses might have been called to prove the very facts to which 
it relates.(5) A register of baptism, while evidence of that fact and of the date 
°f it, furnishes, even if it states the date of a person’s birth, no proof of the age 
°f that person further than that at the date of such ceremony the person referred 
to was already born. Evidence« regarding the date of a man’s birth has been 
held under certain circumstances to be admissible under the fifth clause ; 
but in the case of an entry in the register in question there is nothing to show 
by whom the statement entered was made, much less that the person making 
he statement had any special means of knowledge.(6) 

According to English law(7), declarations made by deceased relatives are The state- 
a dnu8sible if made ante litem motam to prove matters of 'pedigree only. They 
j lre ^levant only in cases in which the pedigree to which they relate is in issue t 0 pro*,/'he 
)l it not to cases in which it is only relevant to the issue. (8) Thus where the tacts con - 

question was whether A, sued for the price of horses, and pleading infancy, was ^ Qn 

on a given day an infant or not, the fact that his father stated in an affidavit any issue. 
lu a 9^ anc cry suit to which the plantiff was not a party that A was born on a 
certain day, was held to be irrelevant.(9) The terms “ matters of pedigree ’ 

° r genealogical purpose ” are confined primarily to issues involving family 
^uccession (testate or intestate), relationship and legitimacy ; and secondly , to 
uose particular incidents of family historv “ which are immediately connected 
'l lt +i anc ^ squired for the proof of, such Issues— e.g the birth, marriage, and 
c cath of members of the family, with the respective dates and places of those 
events ; age, celibacy, issue or failure of issue ; as well, probably, as occupation, 
cadence, and similar incidents of domestic history necessary to identify indi- 
Vlc Ua ^ s *(10) The principle upon which such evidence has been admitted has, 

32 ^ p Shyamanand Das v. Rama Kanla, 

sFurr h ^ C1904) ; Mohansing v. Dalpat- 
46 B., 753. 

m I* post > p- 341 • 

9 r ?” lnara 'n Kalita v. Monde Bihce, 

Singh Surjan Singh v. Sardar 

W. N 4o \ * ’ 183 (1900); s - c - 5 C * 

(4> 2 Bom * L - R ’ 942 ‘ 

(6) Ev " 5 641 • 
as to ZZ l l £ et , v - Baron ‘ 2 N - h. R., 34, 
years * ^ 0t ^ ^ ate °* birth after lapse of 
NanK' « CC ^ awa b Shah Ara Bcgam v. 

130 CgU,n ’ P - C - <19061, 11 C. W. N.. 

N. ( p E* yl ° r - Ev., §5 6.15—657; Roscoe, 

291—295 7 c. 4 — 4 *; Phipson, Ev., 5th Ed., 

49g ; P n L ii ph - D ‘S ’ l 31 ; Best, Ev., § 

Wills. e v ® v - 9th Ed., 349-357; 

(8) St^V "^ Ed, 211-223. 

202, whe ^ h -, D >g, Art. 31 : Powell, Ev.. 

they are not requ i re a f or some 

le 


genealogical purpose, they will be rejected; 
sec next case. 

(9) Haines v. Guthrie, L. R., 13 Q. B. 
D.. 818 (1881); this case (in which all 
the authorities on this point are fully 
considered) is not law in India; see note, 
2, p. 338. 

(10) Phipson, Ev.. 5th Ed., 291—citing 
Taylor, Ev., §§ 643-646; Steph. Dig., Art. 
31 ; Hubback’s Ev. of Succession, 204. 
468, 648—650, citing Hood v. Lady Beau¬ 
champ, 8 Sim., 26 ; Shields v. Boucher , 

1 D. G. & S., 40 ; Rishton v. Nesbitt , 2 
M. & R.. 554; Lovat Peerage, 10 Ap. Cas., 
763; see also Powell, Ev.. 201 ; Taylor, 
Ev.. § 642; Wills, Ev., 2nd Ed., 211, it 
was at one time a moot point in English 
law whether evidence as to date and place 
of birth was admissible even in “ pedigree 
cases,” but the weight of opinion was in 
favour of its admissibility. (Taylor, Ev., 

§ 642 K and this view has been adopted 

22 
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STATEMENTS AS TO RELATIONSHIP. [S. 32 5 ClS. 

as regards the date of birth, been stated to be that the time of one’s birth rei: 
to the commencement of one’s relationship by blood, and a statement therefore, 
of one’s age, made by a deceased person having special means of knowledge, 
relates to the existence of such relationship within the meaning of the fifth 
clause of this section. (1) 

But under the Act the declarations are admissible on any issue provided 
thev relate to a fact relevant to the case.(2) Thus where in a case one of the 
questions was as to whether the plaintiff was a minor when he signed a certain 
deed, the plaint in a former suit, verified by a deceased member of the family, 
was held to be admissible under the fifth clause to prove the order in which 
certain persons were born and their ages.(3) “ It was contended on the part 

of the plaintiff, on the authority of the English cases, that, as the question at 
issue in this case did not relate to the existence of any relationship by blood, 
marriage, or adoption, the section did not apply, and the statements were 
excluded by the ordinary rules of evidence. I think that on this point the law 
in India under the Evidence Act is different to the law of England, and that 
the effect of the section is to make a statement made by such a person, relating 
to the existence of such relationship, admissible to prove the facts contained in 
the statement on any issue, and that the plaint was admissible here to prove 
the order in which the sons of S were born and their ages, and when admitted, 
it to my mind satisfactorily proves that the defendant was the son who was 
born on the 6th of June, 1868. (4) So also a statement under this clause was 
admitted to prove the date of the plaintiff’s birth for the purpose of the decision 
of a question of Limitation.(5) Not only are such declarations admissible in 
proof of relationship upon any issue, whether of pedigree or not, but they are 
also admissible in cases other than those of pedigree to prove the commence¬ 
ment of the relationship in point of time or the date of the birth of the person 
in question (6) It would appear according to English law that hearsay evidence 
must be confined to such facts as are immediately connected with the question 
of nedieree and that incidents which, although inferential^ tending to prove 
are not immediately connected with, the question of pedigree, will be rejected.(7) 

In England such declarations are only admissible when made by deceased 
relatives b/blood or marriage, and further the declarants must be legitimately 
related (8) ‘ But under the Act the statement may be made by any person, 


by the framers of the Act: [s. 32, illusts. 
(1), Cm) ; Bepin Bchary v. Srccdam Chun - 
der, 13 C., 42 (1886); Ram Chandra v. 
Jogeszvar Narain, 20 C., 758 (1893)1 ; 

Oriental Life Assurance Co., Ld. v. Nor Or 
simha Chari, 25 M., 183, 209, 210 (1901) ; 
the words “ relates to the existence of 
relationship ” being wide enough to cover 
statements as to the commencement of 
relationship in point of time and as to the 
locality when it commenced or existed. 
See Field, Ev., 191. As to the admissibil¬ 
ity of the evidence in cases other than 
“ pedigree cases/’ v. post. 

(1) Oriental Life Assurance Co., Ld. v. 

Narasimha Chari, 25 M., 183, 209, 210 
(1901). See also Jagatpal Singh v. Jage- 
shar Baksh, 25 A., 143, 152 (1902), in 

which the question wa9 whether one P. S. 
from whom the respondents descended wa9 
born before Z. S. from whom the appellants 
had descended. 

(2) Dhan Mull v. Ram Chunder, 24 C.. 
265 (1890;; s. e., 1 C. W. N., 270, cited 
in Ram Chandra v. Jogesuar Narain, ’20 


C., 758, 760 [overruling Bepin Behary v. 
Sreedam Chunder, 13 C., 42 (1886)], 

followed in Ram Chandra v. Jogeswar 
Narain, 20 C., 758 (1893). 

(3) Dhan Mull v. Ram Chunder, supra. 

(4) lb.; per Petheram, C. J. 

(5) Ram Chundra v. Jogeswar Narain, 
supra. 

(6) lb.; Dhan Mull v. Ram Chunder, 
supra. 

(7) Taylor, Ev., § 644. 

(8) Taylor, Ev., §§ 635—638; Doc v. 
Barton, 2 M. & R., 28; see Doc v. Davies, 
10 Q. B., 314. As to declarations by a 
deceased person as to his own illegitimacy, 
sec Phipson, Ev., 5th Ed., 292. and cases 
there cited, and Field, Ev., 6th Ed., 140, 
141, under the Act such a declaration 
would be relevant as against strangers; ib. •' 
s. 47 of the repealed Act II of 1885 
rescinded the English rule on this sub¬ 
ject and admitted the declarations not 
only of illegitimate members of the family- 
but also of persons who, though not related 
by blood or marriage, were yet intimately 
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only that such person had special means of knowledge of the relationship 
to which the statement relates. Proof of this special means of knowledge is a 
pre-requisite to the admission of the evidence, and this proof must be given by 
the party who wishes to give such evidence.(l) This knowledge may be shown 
by proof that the declarant was a member of the family, or was intimately con¬ 
nected with it or had any special means of knowledge of the family concerns.(2) 

A family priest is a person having special means of knowledge as to the relation¬ 
ship of members of the family(3) ; but a mukhtear , merely as such is not.(4) A 
series of statements extending from 1860 to 1890 by a wasiqadar made in accord¬ 
ance with the practice of the wasiqa office, a department under Government, 
as to who were her heirs, and made at a time when no controversy on the 
subject was in contemplation, and letters written by her, in reply to enquiries 
by the ivasiqa officer, explaining and confirming such statements, was held to be 
admissible in evidence in support of the legitimacy of such heirs, and under the 
circumstances to be conclusive in their favour.(5) A statement relating to 
the existence of any relationship contained in a document signed by several 
persons, some only of whom are dead, is admissible in evidence under the fifth 
clause of this section.(6) In a recent case it was held by the Privy Council 
that a statement on a point of relationship which was made with special means 
°f knowledge five years ante litem motam in a will executed by a Hindu widow 
since deceased and was corroborated by other relatives against their interest 
a nd vtng not contradicted by reliable evidence, was conclusive where other 
evidence conflicted. (7) And in another case where a material issue was whether 
\ if P^bitifEs were sons of a paternal uncle of a deceased lady, it was held by the 
Allahabad High Court that a plaint in a suit filed by her ante litem motam in 
^hich she so described them was admissible.(8) 

According to English law, it is not necessary that the declarant should have ^ovvledc-e 
bad personal knowledge of the facts stated ; it is sufficent if his information 
purported to have been derived from other relatives, or from general iamily 
repute, or even simply from “ what he has heard/’ provided such hearsay 
tipou hearsay ” as it has been called, does not directly appear to have been 
derived from strangers.(9) But if the declarant’s information purport to have 
>eei1 derived either wholly or in part from incompetent sources, the declarations 
So funded will be excluded.(lO) In other words, this evidence cannot be suc¬ 
cessfully objected to on the ground that it is “ hearsay on.hearsay,” provided 
a A the statements come from persons whose declarations on the subject 
are a dmissible.(ll) 44 If this were not so, the mam object of relaxing the 


li j ‘ llrj ted with the members and state of 
s f . amil >'* The latter portion of this 
f- l0 , n w °uld have included servants, 
( r l s ' an ^ neighbours who are excluded 
Emrr ' V * £«***», 2 Bing., 86) under 
Act | S ui V ‘ ^ le ru ^ e down by this 
thp / * l1 j niore general in its terms than 
not C °*i as ^ renders admissible 

deceJ^u the statements of persons 
dener • * ^ ut ^ so Persons whose evi- 
As to n0t proct | ra ble for other reasons. 
estahUct,- PerSOn c l a Jming as illegitimate son 
his sieged paternity, see 

34 35 0903J; Arunachclt ™- 37 M„ 32. 

640V Wiii!° 4 {j post; sce Tny,or - Ev., s 

(21 9 ‘ ■ Ev - 2nd Ed., 213—214. 

C„ 219 'ooo'", Sin « h v. Raj an Bibi, 12 
Also Bc’jai “pni > 12 E A., 183; see 
17 A., 456 OfjoT) v - Bhu P ind <‘ r Bahadur, 

(3) Sham Lat i v. Radha Bibce, 4 C. 


L. R., 173 (1879). 

(4^ Sangram Singh v. Rajan Bibi, supra. 

(5) Baquar Alt v. Anjuman Ara. 25 A., 
236 (1903); s. c., 7 C. W. N., 465. 

(6) Chandra Nath v. Nilmadhab Bhutta- 
charjce, 26 C., 236; s. c., 3 C. W. N., 88 
(1898). 

(7) Kcdar Nath v. Mathu Mai, P. C., 
40 C., 555 (1913). 

(8) Maulaaad Khan v. Abdul Sathar, 
39 A., 426 (1917). 

(9) Taylor, Ev., § 639; Shcddcn v. 

Attorney-General, 30 L. J• P. & 217; 

Phipson*. Ev.. 5th Ed.. 293; Wills, Ev., 
2nd Ed., 218. See Mohansing Utned 
Ramol v. Dal patsing Kanvaji, 24 Bom. L. 
R., 289 (1922). 

(10) Davies v. Lowndes, 6 M. & G., 
525. 

(11) Thus the declarations of a deceased 
widow respecting a statement which her 
husband had made to her as to who his 
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ordinary rules of evidence would be frustrated, since it seldom happens that 
the declarations of deceased relatives embrace matters within their own personal 
knowledge. 55 (1) A similar rule will be followed in cases under the Act: pro¬ 
vided all the statements come from persons whose declarations on the subject 
are admissible (that is, persons who are shewn to have had special means of 
knowledge) the evidence will not be rejected merely on the ground that the 
declarant had no personal knowledge of the facts stated. But where on a 
question of relationship the statements of certain witnesses who were supposed 
to be speaking from information derived from others were sought to be made 
admissible, but these witnesses did not state the persons from whom they 
derived that information nor at what period of time they derived it, the evidence 
was rejected.(2) In other words, where the witness is speaking from hearsay 
he must show that his knowledge comes from a person whose statements are 
admissible. The statement, however, which is relied on, must be shown to be 
the statement of a person whose statement is admissible under this section. 
So in the undermentioned case the alleged author of a document R. G. S. had 
died before the trial: but the exhibit in question is merely a genealogical table 
filed on behalf of G in a claim made by him for certain villages. The document, 
however, was in no way brought home to G except as being an exhibit binding 
upon him for the purposes of that suit. The Privy Council held that the docu : 
ment was inadmissible, observing as follows “ His (G’s) relation to the docu¬ 
ment is therefore something entirely different from the personal knowledge and 
belief w’liicli must be found or presumed in any statement of a deceased person 
which is admissible in evidence. For aught that appears the genealogical table 
in question might never have been seen or heard of by G , personally, but have 
been entirely the work of his pleader.” (3) But where a kursinama was pro¬ 
duced purporting to have been made by an ancestress “ by the pen of gomasta ” 
and alleged to have been filed by her in a suit to establish the same fact in 
1801 the Privy Council held that it was admissible.(1) According to English 
law in the case of marriage, repute and conduct need not be confined to the 
family • general reputation among, and treatment by, fneuds and neighbours 
being receivable, except in certain criminal cases when stricter proof is required, 
a 3 evidence of marriugc.(fi) Rot testimony must bo general; if it is based 
merelv on the statements of some particular person, it ceases to be admissible 
as general reputation, and can only be tendered on a question of pedigree, and 
in England, as the statement of a deceased rclation(6) or in India as the state¬ 
ment of a person having special means of knowledge made ante litem motam.( 7) 
The grounds upon which general reputation, when relevant, is receivable are 
partly the difficulty of obtaining better evidence iu such cases, and partly 
because “ the concurrence of many voices/ 5 amongst those most favourably 
situated for knowing, raises a reasonable presumption that the facts concurred 


cousins were, have been received; see 
Taylor, Ev., § 639. 

(1) Taylor, Ev., § 639, and cases there 
cited. 

(2) Musst. Shafiqunnissa v. Shaban Ah, 
9 C. W. N., 105 (1904); s. c., 16 A., 
583.. 

(3) Jagatpal Singh v. Jagcshar Singh, 
25 A., 43 (1902) ; s. c., 7 C. W. N., 209. 

(4) Shahsadi Begam v. Secretary of 
State for India, P. C. (1907), 34 C., 1059, 
L. K., 4 I. A., 194. 

(5) Taylor, Ev., § 578; Phipson, Ev., 
5th Ed., 362, 107; Wills, Ev., 2nd Ed., 
206—209: Field, Ev„ 6th Ed., 144, as to 
conduct, sco note to a. 50, post. 


(6) Shedden v. Patrick, 30 L. J. P. M. 
& A., 217, 231, 232: “There is no doubt 
that general reputation of a marriage may 
be given valeat quantum. A person living 
in a particular neighbourhood—say in Ne'V 
York—may be called to say that the reputa¬ 
tion in New York was that A and B were 
man and wife*; but you cannot ask what 
any particular individual, not being a 
member of the family, said on the sub¬ 
ject ; that i9 getting into a different class of 
evidence,” ib., per Sir C. Cresswell: see 
also Wills, Ev., 2nd F.d., 206—209. 

(7) S. 32, cl. (5), ante; as to opinion 
expressed by conduct, see s. 50, post . 
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tn are true.(l) While, however, provision has been made by the Act m s. 50 
for the reception in evidence of conduct as proof of relationship, there appears 
to be none for the admission of the general reputation above-mentioned. But 
in a later case it has been held by the Privy Council that, in the absence oi 
direct proof, consent to a marriage in Burmah may be inferred from the con uc 
of the parties as established by general reputation.(2) 

The declarations need not refer to contemporaneous events; thus state- Cmitempo- 
ments as to matters occurring six generations before have been receivec (oj, ness 
for such a restriction “ would defeat the purpose for which hearsay in pedigree is 
let in, by preventing it from ever going back beyond the lifetime o e person 
whose declaration is to be adduced in evidence. J, (4) 

It has been already observed that in matter of public or general interest ^ a a e r t g^ uIar 
declarations as to particular facts are excluded. But the same r e oes no 
apply in cases of pedigree. “In cases of general right which depend upon 
immemorial usage, living witnesses can only speak of their own knowledge o 
what passed in their own time ; and to supply the deficiency, the law receives 
the declarations of persons who are dead. There, however, the \\ ltness is onty 
allowed to speak to what he has heard the dead man say respecting the repu¬ 
tation of the right of way, or of common, or the like. A declaration, with 
regard to a particular fact, which would support or negative the right, is inad¬ 
missible. In matters of pedigree, it being impossible to prove by ymg witnesses 
the relationship of past generations, the declarations of deceasec mem ers of 
the family are admitted ; but here, as the reputation must proceec on pa? icu ar 
facts such as marriages, births, and the like, from the necessi y o e ng> 
the hearsay of the family as to these particular facts is not exc uc * c 

rights are naturally talked of in the neighbourhood ; and the am v __ 

among the relations of the parties. Therefore, what is thus dioppec 
tion upon such subjects may be presumed to be true. (•>) 

, As in the case of statements with regard to public and genera rights, de- Us mota. 
clarations as to relationship must have been made before be que> P ' 

>n relation to which they are proved, was raised(6); but they do not cease to 
be relevant because they were made for the purpose of P 1 ®' o 1 
from arising.(7) Further, the fifth clause of section 3^, does not apply to 
statements made by interested parties in denial, in the course of litigation, of 
Pedigrees set up by their opponents.(8) It has been held by the Privy Council, 
that a pedigree (not an ancient family record handed down from generation 
to generation and added to as a member of the family died or was bom, but a 
document drawn up on a particular occasion for a specific purpose by a member 
of the family) was to be treated as a mere declaration made by the person 
^ ho made or adopted it. It was also held in the same case that to make a 
statement inadmissible as post litem inotavi the same thing must be iu controversy 
before and after such statement is made ; and that this pedigree was admissible 


U) Taylor, Ev., §§ 577, 578; Phipson, 
* 5th Ed., 362. 

(2) Mi Me v. Mi Mshzvc Ma, J. C. 
0912), 39 i. a., 57; 39 C., 392. 
o V !\ Monckton v. Attorney-General, 2 R. 
p 157; Davies v. Lowndes. 6 M. & 

h Phipson Ev. (5th Ed., 293) citing 

Hybb., 659; Taylor, Ev., § 639. 

Brcugh 1 * * '^ 01 ^ ^ 6 7 8 ^9, quoting Lord 

< 5 > Berkeley Peerage Case, 4 Camp., 
o’ ^ er Sir James Mansfield. 

els. (5) and ( 6 ); v. an/e, 
'm a* n Baha <i">‘ Singh v. Moha> Singh, 
4 ** 107 (190 ), where it was ob¬ 


jected that the statements were inadmis¬ 

sible as having been made post litem, the 

Privy Council field that the heirship of 

the then claimant was not really in dispute 

at that time, and that the construction of 

the Act contended for would practically 
exclude any attainable evidence in that 
case. 

( 7 ) Steph. Dig., Art. 31; Berkeley 
Peerage Case, 4 Camp., 401—417 ; and see 
Lovat Peerage Case L. R• • 10 Ap. La,, 
797: Wills, Ev., 2nd Ed., 217. 

(8) Naraini Kuar v. Chandi Dtn, 9 A., 
467 (1886). 




mtsr/fy 



isi. 


DOCUMENTS RELATING TO RIGHTS AND CUSTOMS. [S. 32, 


as a declaration made and adopted by a deceased member of the family, and 
touching the family reputation, on the subject of its descent, and not shown to 
be post litem motam.(Y) In a recent case where an ancient document purporting 
to be a family pedigree was produced by a person who stated that he had received 
it from his grandfather but there was no evidence to show who had prepared 
it, the document was held admissible under this section and it was said that this 
section does not make it necessary to show by whom such statements were 
made(2) 

SEVENTH CLAUSE. 


Statements Statements contained in any deed, will, or other document which relates 

in docu- an y S uch transaction as is mentioned in cl. (a) of the thirteenth section, that 

relating to is, any transaction by which any right or custom was created, claimed modi- 
transaction fied, recognized, asserted or denied, or which was inconsistent with its existence, 
by which ma y be proved under this clause. The thirteenth section, which should be read 
custom ht \vas together with the present clause, relates to both public and private rights and 
created, customs.(3) The present clause, therefore, relates to private , as well as public 
claimed and r i g bts and customs.(4) According to English law, declarations, written or 
verbal, made by deceased persons are admissible in proof of rights of a public or 
general nature, but to prove rights strictly private, such evidence is not generally 
receivable. (5) The fourth clause ante, and the present clause, deal, the former 
with verbal and written, and the latter with written, statements relating to 
public or general rights and customs in general accordance with the English 
law upon the same subject so far as the latter extends. The first-mentioned 
clause admits the verbal or written statement giving the opinion of some parti¬ 
cular persons to the existence of such rights. But hearsay as to matters of 
general interest is not confined to such declarations. It may be proved under 
this clause by recitals and descriptions of the public or general right, in wills 
deeds leases, maps, surveys, assessments, and the like(G), however recent such 
documents may be.(7) In a suit by a zemindar to recover certain forest tracts 
from Government, the plaintiff relied on certain accounts, called ayukut accounts, 
as furnishing proof of the inclusion of the said tracts within the limits of his 
zamindarv : Held, that inasmuch as they were from time to time prepared 
for administrative purposes by village-officers, and were produced from proper 
custody and otherwise sufficiently proved to be genuine, they were admissible 
as evidence of reputation.(8) 


(1) Kalka Prasad v. Mathura Prasad, 
P. C. (1908), 30 A., 510. 

(2) Jckangir v. Sheoraj Singh, 37 A., 
600 (1915). 

(3) v. ante., s. 13. 

(4) See Hurronath Mullick v. Nittanund 
Mullick, 10 B. L. R., 263 (1872), in which 
the custom was a family custom, 

(5) v. ante, cl. (4) and post. 

(6) S. 32, cl. (7); Norton, Ev., 190: 

see Phipson, Ev., 5th Ed.. 279—290; 
Koscoc, N. P. Ev., 48—51 ; Powell, Ev., 
9th Ed., 237—249; Best, Ev., § 497; 

Steph. Dig., Art. 30; Taylor, Ev., §§ 607— 
634; Brett v. Beales, M. & M., 416; Cur- 
son v. Lomax, 5 Esp., 60; Plaxton v. 
Dare, 10 B. & C., 17; Doe v. WUtcomb, 
4 H. L. C. f 425 ; Coombs v. God her, M. & 
M., 398; Roscpe, N. P. Ev., 214; Private 
Act*:— C'urzon v. Lomax, supra; Carnar¬ 
von v. Villcbois, 13 M. & W., 313; Beau¬ 
fort v. Smith, 4 Ex., 450; Roscoe, N. P. 
Ev., 188; Manor books and presentments: 


—Phipson, Ev., 5th Ed., 282— Private 
Maps :—R. v. Milton, 1 C. & K., 58; 
Hammond v. Bradstreet, 10 Ex., 390 ; Pipe 
v. Fulcher, 28 L. J., Q. B., 12 : Daniel v. 
Wilkin, 7 Ex., 429; Ancient Public Sur¬ 
veys Freeman v. Reed, 4 B. & S., 174: 
Smith v. Brozvnlow, L. R., 9 Eq., 241; 
Daniel v. Wilkin, supra, Modern public 
surveys : — Bidder v. Bridges, 34 W. R-> 
(Eng.), 514; 54 L. T., 529, affirmed, W. 
N., 1886, p. 148. Ancient public assess¬ 
ments :—Plaxton v. Dare, supra; Phipson. 
Ev., 5th Ed., 282; Cooke v. Banks, 2 C. & 
P-. 478; Ely v. Caldecott, 7 Bing., 

433. 

(7) Norton, Ev., 192; the words of the 
clause are “ in any deed, will, etc.; ” but 
v. post; as to judgments, orders and 
decrees which are admissible in matters 
of public or general interest only, see s 42, 
post. 

(8) Sivasubramanyj. v. Secretary Of 
State, 9 M., 285 (1 .84). 
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uu further, this section deals with rights and customs generally, private 
w and customs being therein included, and, in respect of such last-mentioned 
rights, effects a departure from the English rule. According to the latter, 
hearsay is not, as has been already mentioned, admissible in questions concerning 
merely private and personal rights, except by evidence of ancient possession in 
cases where a controversy refers to a time so remote that it is unreasona e o 
expect a higher species of evidence. It is, therefore, a rule that ancien c°cu 
ments ( i.e ., documents more than 30 years old) purporting to be a par o e 
transactions to which they relate, and not a mere narrative of them, are receiv¬ 
able in evidence that those transactions actually occurred, provicet ey x 
produced from proper custody. (1) 

But to prove or disprove a right or custom it is not enough to ac < uce 
evidence of a transaction in which, or in the coarse of which the rig \ or custom 
was asserted or denied, though the transaction will be relevant under section 
13,cl. (a) if it be one by which the right or custom was asserted or defied, '' ben 
the question was whether a tenant held lands under the naldi or liaoli systems 
of rent, and the Court based its decision on a statement contained in a /^od- 
mmci executed by the deceased grandfather of the tenant, it was held that the 
hebanama was not admissible under this clause read with section lo, cl. (a).(Z) 

The law upon the subject has been thus summarised :— Ancient docu¬ 
ments by which any right of property purports to have been exercised (e.g r 
leases, licenses, and grants) are admissible, even in favour o , ie .^^ 13 

successors, in proof of ancient possession. The grounds of a e wo ’ 

fold,— necessity , ancient possession being incapable of direct proo } . ’ 

and the fact that such documents are themselves acts °f owners p, 
actions between man and man, only intelligible upon the oo 1 ’ 

at least of a bond fide belief in title, since in the ordinary course T] fV 
do not execute such documents without acting upon them.W ( ) 
ment3 should purport to constitute the transactions whici 7 • • ’ » • 

Prior directions to do the acts, or subsequent narratives 0 ™ * „ i f i j 

sible.(4) Thus, though expired leases (or even couuterpar s)( ) y . .' 

to show ancient possession of the property demised, or reseivet ( ^ . 5 _ * 

recitals in such lease of other documents or facts will be rejected except as 
admissions.(6) (6) Deeds of this nature must, to ensure genuineness, be, like 
other ancient documents, produced from proper custody , an should, o 
of any weight, be corroborated by proof within hving memory of payments 
tuade, or enjoyment had, in pursuance of them, ihe absence of evidence of 
modern enjoyment, however, goes merely to weight and not to admissibility. 
( c ) Ancient documents, admissible as acts of ownership, may be tendered on 
questions either of public or private right ; and must be distinguished from those 
ancient documents which are received as evidence of reputation , which latter 
may consist of bare assertions, or recitals, of the right, but are confined to 
questions of public and general interest. 

Modern possession being susceptible of proof by witnesses cannot be 
established by modern leases, etc., even though supported by evidence of pay¬ 
ments made thereunder.” (7) 


<§L 


Evidence or 

ancient 

possession. 


O) Powell, Ev., 9th Ed., 285—288. 
^anshi Singh v. Mir Amir AH 
(1 ? 07 >. 11 C. W. N., 703. 

,A 3) Malcolmson v. O'Dea, 10 H. L. C., 
' tinstenv v. Cormican, 3 Ap. Cas., 
r „ ’ also The Lord Advocate v. Lord 
aho^ - 5 A PPv 273, cited, ante. See 
° . s ' ante, commentary to same 

ass in i, and as to proof of ancient docu- 

1C (4) lb, 9 °’ P ° 6f ' 


(5) Taylor, Ev., § 427. 

(6) Bristozv v. Cormican, supra, 662. 

(7) Bristow v. Cormican, supra, 668, 
per Lord Blackburn; Clarkson v. Hood - 
house, 3 Doug., 189: the passage in quota¬ 
tion marks is from Phipson, Ev., 3rd Ed., 
91 ; ih., 5th Ed., 97, citing Taylor, Ev., 
§§ 658—667; Roscoe, N. F., Ev., 53. 54; 
Powell. Ev., 9tb. Ed., 285—288; Wharton. 
Ev., §§ 194—199. 
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EXPRESSIONS OF FEELINGS OR IMPRESSIONS. 


[s. 32 .|t8T 

aw prevailing 


In the first place, it is to be observed, with reference to the law prevailing 
in India that while the fourth clause admits parol evidence of reputation in 
proof of public or general rights and customs, the present clause does not provide 
for the admissibility of parol evidence of reputation in the cases to which it 
applies. (1) The Act, therefore (being in this respect in accord with English 
law), does not admit parol evidence of reputation in proof of private rights°and 
customs. It, however, declares that reputation to be relevant in proof both of 
public and private rights (in respect of such last-mentioned rights departing 
from the English rule) which consists of statements contained in any deed, will 
or other document relating to any transaction by which any right or custom 
was created, claimed , modified, recognized, asserted or denied, or which was incon¬ 
sistent with its existence. In this respect it appears to deal with both public 
and private rights upon the same footing. Further, the present section includes 
any deed, will or other document, so that the rule as to ancient documents 
receivable either as evidence of reputation or as acts of ownership is in terms 
extended and enlarged: for under this clause a statement in any relevant 
document, though not more than thirty years old, and however recent, is 
admissible.(2) In practice, however, the rule under the Act in this last-men¬ 
tioned respect must remain much the same as that under English law since, in 
the case of modern documents, direct proof by witnesses wilf in most cases be 
procurable, and the conditions under which this form of hearsay testimony is 
alone admissible will not be found to exist. Moreover, even where such con¬ 
ditions exist, recent documents may often, for various causes, be of little 
weight. (3) 

EIGHTH CLAUSE. 

made m b nt a Statements made by a number of persons, and expressing feelings or im- 
n urn be r" of pressions on their part relevant to the matter in question are relevant, and may 
persons, and proved by the testimony of persons, other than those who made them, when 
tee P hnvs n o g r 8Uch persons are dead, or cannot be found or have become incapable of giving 
impressions, evidence, or when their attendance cannot be procured, without an amount of 
delay or expense, which, under the circumstances of the case, appears to the 
Court unreasonable.(4) Some or all of these conditions will necessarily be found 
to occur, at any rate in by far the greater number of cases, when relevant evidence 
of this character is tendered. The meaning of this clause has been said to be 
44 that when a number of persons assemble together to give vent to one common 
statement, which statement expresses the feelings or impressions made in their 
mind at the time of making it, that statement may be repeated by the witnesses 
and is evidence.”(5) The relevancy of individual feelings and opinions is dealt 
with by sections 14, 45—51. This clause relates to statements expressing 
feelings or impressions, not of an individual but an aggregate of individuals, as 
the exclamations of a crowd ; and the evidence is receivable on account of the 
difficulty or impossibility of procuring the attendance of all the individuals 
who composed such crowd or aggregate of persons.(6) So to prove that a cari¬ 
cature destroyed before the trial was meant to represent two of the relations 
of the defendant, exclamations of recognition by spectators in a public 


(1) The statement made relevant by cl. 
(7) must be written, and the word * verbal ’ 
at the commencement of this section has 
no application to this clause. 

(2) Norton, Ev., 192; Field, Kv.. 6th 
Ed.. 143—144; in Hurronath Mullick v. 
Hiftanund Mullick, 10 B. L. R., 263 (1872), 
the document in question was executed 
only 18 months before suit was brought. 
As to the admissibility of reports accom¬ 
panying orders as hearsay evidence of 


reputed possession, see Dinomoni Chozvdhu- 
rani v. Brojo Mohini. 29 C., 198 (1901). 

(3) Hurronath Mullick v. Nittanund 
Mullick, supra. 

(4) S. 3, cl. (8), illust. («); Field, Ev., 
6th Ed., 144. 

(5) R. v. Ram Dutt, 23 W. R., Cr., 35, 
38 (1874), per Jackson, J. 

(t) Norton, Ev., 193; Field. Ev., 6th 
Ed., 144; Taylor, 'Ev., §§ 57.6, 779 
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™*r6-gallery, where the caricature was exhibited, were held to be admissible. 
(1) And to prove that a libel referred to the plaintiff, and the consequences which 
had necessarily resulted to him from its publication, evidence that he was 
publicly jeered at in consequence of the libel was held to be admissible.(2) I nc 
it was held that, on a prosecution for conspiring to procure large meetings to 
assemble for the purpose of inspiring terror in the community, a witness m*g^ 
be called to prove that several persons, who were not examined at ie na 
had complained to him that they were alarmed at these meetings and had 
requested him to send for military assistance.(3) But the section has no app i- 
cation to the case of a Police officer, who goes round and collects a great num er 
of statements from persons in different places ; nor can he be peimit ec. to gi\e 
the result of these statements as evidence.(4) 


<SL 


33 . Evidence given by a witness in a judicial proceeding, ^ 

°r before any person authorized by law to take it, is lelevant evidence for 
for the purpose of proving, in a subsequent judicial proceeding subsequent 
or in a later stage of the same judicial proceeding, the truth proceeding. 
°f the facts which it states, when the witness is dead, 01 cannot facts there- 
be found, or is incapable of giving evidence, or is kept out of the 111 s a e 
wav by the adverse party, or if his presence cannot be obtained 
■without an amount of delay or expense which, under the circum¬ 
stances of the case, the Court considers unreasonable . 

Provided — 

that the proceeding was between the same parties or theii 
representatives in interest; 

that the adverse party in the first proceeding had the l ight 
ail d opportunity to cross-examine; 

that the questions in issue were substantially the same in 
the first as in the second proceeding. 

Explanation.—-A criminal trial or inquiry shall be deemed 
t° be a proceeding between the prosecutor and the accused 
within the meaning of this section. 


Principle. —The general rule is that the best evidence must be given:, 
POfiyi dcnce wi ll be r eceived whichiamierelv ^bsWUhonary. in its nature so long \ 
as_the original evidence is attainable. Thus, depositions are in general admis- 
Sl ole only after proofthat the parties who made them cannot themselves be pro- t 
uuced.(5) The present section states the circumstances under winch secondary 
evidence of oral testimony- may be given.(6) Under these circumstances, the 
production of primary evidence is either wholly (as if the witness is dead or can 
5? bc f oimd, m is incapable, or is kept away) or partially (a "f 

?elay „ r expense), out of the party’s power. In the last mentioned case there 
s the .further ground of con venience. But the use of such secondary evidence 
•united by certain provisos based on the following principles, lhe first ■■ 

51 1 11 Jpost v. Beresford, 2 Camp., 

Ev./ §“ C 79 Nort0n ’ Ev > ]92 > 192 ; Taylor, 


IS 
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( 4 ) R. v. Ram Dull, 23 W. R., Cr. 

(1874). ' 

Taylor, Ev., § 391. As to English 
and Indian Law sec Lanka Lakshmanna v. 
Lanka 1 'ardhanannna, 35 M. L. J., 65?. 
( 6 ) Cf. Taylor. Ev., § 464. 
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enacted on the grounds of reciprocity, because the right to use evidence, other 
than admissions, being co-extensive with the liability to be bound thereby, 
the adversary in the second suit has no power to offer evidence in his own 
favour which, had it been tendered against him, would have been clearly 
inadmissible(l); the second because it is certainly the right of every litigant, 
unless he waives it to have the opportunity of cross-examining witnesses, 
whose testimony is to be used against him : it follows that evidence given when 
the party never had the opportunity to cross-examine is not legally admissible 
as evidence for or against him, unless (in civil cases) he consents that it should 
be so used. (2) The principle involved in the third proviso in requiring identity 
of the matter in issue is to secure that in the former proceeding the parties were 
not without the opportunity of examining and cross-examining to the very point 
upon which their evidence is adduced in the subsequent proceeding. (3) The 
admission of such evidence has been said to be based on the consideration that 
the parties and the issues being the same, and full opportunity of cross-examina¬ 
tion having been allowed, the second trial is virtually a continuation of the 
first.(4) Where the conditions mentioned do not exist then the evidence 
is not relevant.(5) 



8. 3 {“Evidence.”) 
s. 3 {“Court”) 
s. 3 {“Relevant”) 

s. 57, cl. 7 {Judicial notice of public officers.) 
88 . 74, 76, 77, 79 {Public documents 

certified copies.) 

s. 80 {Presumptions as to record of evidence.) 


s. 91 Except. 1 {Appointment of public 
officer.) 

s. 104 {Burden of proof.) 
ss. 107, 108 {Burden of proof ; death.) 

8. 158 (Matters which may be proved in 
connection with statements under this 
section.) 


Steph. Big., Art. 32, and see Ch. XVII; Roscoe, N. P. Ev., 201—202 ; Best, Ev., §496 ; 
Powell, Ev., 9th Ed. 88, 89, 326-337 ; Taylor, Ev., §§ 404—478 ; and Ch. V, passim 546—549 , 
Starkie, Ev., 408, et seq.; Phipson, Ev., 5th Ed. 410—421; Norton, Ev., 193—198 ; Wills, 
Ev., 2nd Ed., 248—263 ; Act X of 1873, ss. 5, 13 (Indian Oaths); Cr. Pr. Code, ss. 353—365, 
503, 509, 512, 263, 204 ; Civ. Pr. Code, 0. XVIII, 2nd Ed., pp. 842—849 ; Cr. Pr. Code, s. 512 
(absconding accused); 8. 288 (evidence taken before Committing Magistrate), Woodroffe and 
Ameer Ali'a Civ. Pr. Code, O. XXVI, rr. 1—8 ; 2nd Ed., pp. 1088—1092 ; Cr, Pr. Code (Evi¬ 
dence on Commission). Bee sections, as also Acts and Statutes cited, post. 


COMMENTARY. 

^former 3 Tlw conditions on which the evidence is receivable are analogous to those 
trials. relating to judgments, and whenever a decree in one case would be evidence of 

the facts decided when tendered in another, then the testimony of a witness 
in the former trial, who was liable to cross-examination, but is incapable of 
being called, is receivable. Depositions of witnesses in a former suit are not 
admissible in evidence when those witnesses are living and their oral evidence is 
proeurable.(6) “ This section gives the Court new powers which require to be 


( 1 ) Taylor. Ev., § 469; Doc v. Derby, 
1 A. & E., 783, 786: Norton, Ev., 196; 
Lawrence v. French, Drew, 472; Morgan 
v Nichol, L. R., C. P., 117. 

(2) Gorachand Sircar v. Ram Narain , 
9 W. R., 587 (1868) ; see also Gregory v. 
Dooley Chand . 14 W. R.. 17 (1870), post. 

(3) R. v. Rami Reddi, 3 M„ 48 (1881), 
at p. 52: Bal Gangadhar Tilak v. Shrini - 
was Pandit. P. C., 39 B., 441 (1915), 42 
I. A„ 135 ; cf. 19 C. W. N., 729. 

(4> Whart., s. 177, cited in Phipson, 


Ev.. 5th Ed., 416. 

(5) Ponnusam: Pillai v. Singaram PxUox. 
41 M., 731 ; s. c., 34 M. L. .T-, 526. 

( 6 ) Hurish Chundcr v. Tara Chand, " 
B. L. R . App., 4 (1868) ; Taylor, Ev., 9 
464; Bhoobun Moycc v. Umbica Chutn> 
23 W. R., 343 (1874). See generally ** 
to condition* of section, Chakauri Sing 1 2 3 * 

Air, 2 All. L. J., 91 (1904). 
in which the conditions of the section 
not being fulfilled the deposition wa9 
rejected. 
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with great caution. There is no doubt that it is necessary (just as 
much as ever it was) to produce every witness at the trial, unless it is proved 
to be either actually impossible to produce him, or to be so difficult to do so 
that it is, under the circumstances, unreasonable to insist on his production. '(1) 
The grounds of admissibility in the present section depend not, as in the case 
of the previous section, on the character of the statement and the subject to 
which it refers, but on the circumstances under which it was made : and these 
circumstances (which must be shown to exist, in order to the admissibility 
of the evidence) are :— 

(a) That the evidence was given in a judicial proceeding^), or before a person 
authorized(3) by law to take it:—such as a Commissioner(4), or Coroner(5) or 
Special Registrar(6), or Arbitrator. As to evidence given by affidavit, see note 
to the first section, ante.(7) The evidence should also have been given on oath 
*' r solemn affirmation. (8) The evidence of a witness given in a proceeding 
before a Judge or Magistrate who had no jurisdiction, and which was thus 
pronounced to be coram non judice, cannot therefore be used under this section 
on a re-trial before a competent Court.(9) Where a plaintiff fails to appear the 
Court has no jurisdiction to hear the defendant’s evidence before dismissing 
the suit for want of prosecution and evidence so based cannot be used under 
this section.(10) (6) That the witness is dead, or that the other grounds men¬ 

tioned by the section exist: thus inconvenience to witnesses is no ground(ll) 
u- post) : these grounds arc (with the exception of the witness being kept away), 
the same as those enumerated in section 32, ante, (o) That the conditions 
Squired by the provisos have been fulfilled (v. post). 

The burden of proving these facts lies on the person who tenders evidence 
Ruder this section.(12) 

It is doubtful whether evidence taken on commission can be used by either 
Party till it has been tendered(13) for the cases on this point are conflicting.(14) 
■~Rt in a later decision of the Calcutta High Court it was held that with regard 
tu the practice of the Mofussil Courts it was not necessary that such evidence 
should first be tendered.(15) 

The evidence is admissible for the purjiose of proving the truth of the facts 
which it states either in an entirely new judicial proceeding, or in a subsequent 
s tage of the same proceeding. 

. The Court has no discretion as to admitting a deposition when the witness 
v 1 ) is dead ; or (ii) cannot be found ; or (iii) is incapable ; or (iv) is kept out of the 
Wa y ; the deposition of such witnesses is declared to be relevant and must 


(18^ R ' v * Mowian > 20 Wi R -’ Cr ” 69 
i '* '» Per Macpherson, J., concurred in 

V White, J., in R. v. Pyari Lai, 4 C. L. 
511 U879) ; and see R. v. Mttlu, 2 A., 
048 (1880). 

0 5?^ This can be generally proved by the 
0 Uction of the Original Record : v. ss. 
• cl. (7), 91, Exception (1), post; 
a certified copy, ^ ss. 74, 76, 77, 79, 
P{ *** S teph. Introd., 166. 

('lft-cr v * 7)ossaji Gulatn, 3 B., 334 

' ^British Consul at Zanzibar]. 
tj \v , to ev idence taken on commission 
2 na £o droffe ’ 3 Civ. Pro. Code. O. XXVI, 
7 pp. 1088—1092. 
sec LH' tT; Rigg > 4 F - & F -> 1085; and 

174 ° f 1871 ; V o£ 1889 ; zuld 

, [ Cr ‘ Pro - Code. 

8 c w if- 0 Sheikh v. Jaibanessa Bibi, 
605 (1913). 

1 > And see Civ. P r . Code, O. XIX. 2nd 


Ed.. PP- 850—851. 

( 8 ) Act X of 1873, s. 5 ; but see s. 13, 
xb. 

(9) R. v. Rami Reddi. 3 M„ 48 (1881). 

( 10 ) Kesri Chand v. National Jute Mills, 
40 C.. 119 (1913); distinguishing ex parte 
Jacobson . 22 Ch. D„ 312 (1882). 

( 11 ) R. v. Bur be, 6 A., 224 (1S34) ; as 
to s. 288 Cr. Pr. Code, v. post. 

(12) S. 140, post. 

(13) Woodrolte and Ameer Ali. Civil 
Procedure Code, 2nd Ed., p. 109." 

(14) Nisfarani Dassi v. Nundo Lall 
(1899), 3 C. W. N., 239; Dnatka Nath 
v. Ganga Dayi (1872), 8 B. L. R.. App.. 
102; Kusutn Kumari Satya Ranjan 
(1903), 30 C., 999; Hcmanta Kumari 
Banku Bchart Sikdar (1903), 9 C. W. N., 
794. 

(15) Dlmnu Ram Mahto v. Murli Mahto 
(1909), 36 C, 567. 
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therefore be admitted. The Court has such a discretion in the case of the circum¬ 
stances mentioned at the close of the section.(l) When the evidence of an 
absent witness is admitted under this section, the grounds for its admission 
should be stated fully and clearly, to enable the High Court to judge of the 
propriety of its admission.(2) Assuming that there are reasons why the Court 
thinks fit to dispense with the personal attendance of a witness, and circum¬ 
stances are disclosed showing that his presence could not be obtained without 
an unreasonable amount of expense and delay, the evidence to supply such 
reasons and to prove such circumstances should be formally and regularly taken 
and recorded.(3) It has been held in a recent casein the Madras High Court 
that unless this Court has satisfied itself that there are such reasons, consent 
or want of objection on the part of the accused will not (in spite of section 54 
of this Act) justify the Court in admitting the evidence of an absent witness 
under this section.(4) And it has also been recently held by the Privv Council 
that in the absence of proof of such circumstances, the admission in bulk in a Civil 
suit of the deposition recorded in a Criminal trial was a serious irregularity. (5) 

Where everything turns on the evidence of an absent witness, and without it 
the prosecution must fail, the provisions of the section ought to be most strictly 
applied.(6) This section does not justify a Magistrate when proceeding under 
section 491, Criminal Procedure Code, in using evidence taken in a previous 
criminal trial in suppression of evidence given in the presence of the accused.(7) 


The evidence given m the previous proceeding must have been recorded 
in the manner prescribed by law.(8) Subject to the other provisions of this 
Act, oral evidence is as receivable under this section as when it has been reduced 
to a formal deposition.(9) M hen the law requires that the entire. statements(lO) 
made by witnesses, or parties called as witnesses, should be reduced into 
writing, no evidence can be given in proof of such statements except the written 
depositions made in accordance with that law or secondary evidence in cases 
in which such evidence is admissible.(11) And though the case has not been 
specially provided for (except in the case mentioned in section 533, Criminal 
Procedure Code)(12), and it does not appear to have been so actually decided, 
it is submitted that statements required by law to be recorded, but which 
are informally recorded, are not admissible under this section. But it has 
been recently held, in the Madras High Court that where a deposition, though 
irregularly taken, had been signed by the witness and admitted by him to 
correct, it could be used in evidence as against him, though it was open to him 
to prove that it was in fact incorrect.(13) Failure to comply with the provisions 
<>f O. X\ III, rr. 5, 6 (Civil Procedure Code), in a judicial proceeding has been 
held to be an informality which rendered the deposition of an accused inad¬ 
missible in evidence on a charge of giving false evidence on such deposition ; 


(1) In the matter of Pyari Loll, 4 C. 

L. R., 500 (1879). 

(2) R. v. Mowjan, 20 W. R., Cr., 69 
(1873). 

(3) R. v. Mulu, 2 A., 648 (1880). 

(4) Annavi Muthiriyan (in re), 39 M., 
449 (1916) ; see R. v. Bertrand, I. P. C., 
App.. 520 (1867); R. v. Bholanath Sen, 
2 C., 23 (1877) ; Rangaswami v. R., 18 

M. L. J., 330 (1908). 

(5) Bal Gangadhar Tilak v. Shrinvwas 
Pandit, P. C„ 39 B., 441 (1915 ) ; 42 & A.. 
135; 19 C. W. N., 729. 

(6) R . v. Mowjan, 20 W. R., Cr., 69 
(1873). In the matter of Pyari Lull . 4 
C. L. R.. 504 (1879),' at pp 505, 506, 
509; R. v. Burke, 6 A., 224 (1884). 


(7) R . v. Prosonnochundra, 22 W. 

Cr., 36 (1874). 

(8) See Cr. Pr. Code, ss. 353—365, 503, 
509, 512, 263, 264: Civ. Pr. Code, O. 
XVIII, rr. 4—17, 2nd Ed., pp. 843—849. 

(9) Norton, Ev.. 194. 

(10) Civ. Pr. Code. O. XVI, r. 21, 2nd 
Ed., p. 835, O. XVIII. r. 5. 2nd Ed.. 
P- 844; Cr. Pr. Code. ss. 356, 360, 362, 
364, 503. 

(11) v. s. 91, post, and note to same.^ 

(12) See Noshai Mistri v. R., 5 C., 958 
(1880), and notes to ss. 29. ante, and 91, 
post; and Field, F.v.. 6th Ed., 263. 

(13) Bogra v. R. 0910), 34, M., 141; 
dissenting from Kamatchimaihan Chctty v. 
R. (1905), 28 M., 308. 





DEPOSITIONS IN FORMER TRIALS. 



349 


<SL 


___ *r section 91 {post), no other evidence of such deposition was admis¬ 
sible. (1) The usual presumptions, however, in favour of the proceedings anc 
depositions having been regular will be made unless the contrary be s own.( ) 

But where the law either does not require the statements of witnesses o e 
reduced to writing(3), or merely requires the substance of the evidence o 
witnesses(4), or of witnesses and parties called as witnesses(5), to be recorc ec , 
in. the first of these cases certainly, and it would seem also in the seconc ( iou r i 
it has not, it is believed, been so decided), oral evidence of such statemen & as 
had not been recorded would be admissible under this section.(o) ia a 
witness has orallv testified may be proved, either by any person w io \u s ' Nea 
from his own memory, or by notes taken at the time by an\ person ^ , , 

swear to their accuracy, or possibly, from the necessity of the case, } 1C o e s 
notes. How far it may be necessary to prove the precise wot - s oes c eai . ^ 
appear. Perhaps on occasions when nothing of importance turns on e pa c*im 
expression used, it will be considered sufficient if the witness can spea ’ \\i i 
certainty to the substance of what was sworn on the former tria .( ) \\ hen a 

note of the evidence has been made by a reporter or shorthand writer, he could 
o£ course, use the note to refresh his memory, and from such a source a s lorthand 
writer might be able to swear to the very words.(8) L'nder Enghsh law a 
stricter rule is applied in Criminal than in Civil proceeding .( ) ■ is 

section, which is generally more extensive than the English aw o ie same 
subject(lO), applies alike to Civil and Criminal proceedings. 

The distinction should be carefully preserved between the i^e^of^pK a ioua tse.oi^ 

statements as evidence-in-chief or substantive evidence und - iiidici il statements 
the use of previous statements (whether on oath or not and tv u > ssions 

proceeding or not) to discredit or corroborate a witness on ' Tb'nositions 
when the witness in a former, is party to a subsequent- suit (11) Repositions 
may also be used as dying declarations under the preceding e , 

the memory of witnesses 8 under section 159 if the conditions «tfort-hm th«* 
section exist. Depositions, though informally taken, aw > »oeivab e like ! any 
other admissions, against the deponent whenever lie is a p‘ . ; . . - 1 

used to contradict and impeach him when he is afterwards examined as a m n ess . 

But before they will be available as secondary evidence and as a substitute for 
v f va voce testimony, they must be proved to have been regu ar y a ven in a judi- 
cial proceeding or'before an authorised person, an** it must further appear that 
the witness himself cannot be personally produced (1- Again the depositions ot 
deceased witnesses may, under the preceding section, he admissible even against 
strangers : as for instance, if they relate to a custom, prescription or pedigree 
where reputation would be evidence ; for, as the unsworn declaration of persons 
deceased would be here received, their declarations on oath are d fortiori 


V " Mayadcb Gossomi, 6 C., 762 
8n ci and scc cases cited in notes to ss. 
p ’ 91 : Roscoe, Cr. Ev., 63, 66; Taylor, 
A '' *'56, post. Sec notes to s. 91. post. 
12) v. s. 114, illust. (c), post. 

ID S. 263, Cr. Pr. Code. 

Ss. 264, 355, ib. (Cr. Pr. Code), 
li) Civ. p r . Code. O. XVI. r. 21. 2nd 
P 847 ' 835; °' XVIII > r - 13 > 2nd Ed., 

| ce ," 0, « to s. 91, post. 

Tay ' or ’ Ev., §§ 546, 547. and v. 

384 ° Kr,sl >nasami v. K. (1909). 32 M , 

fOt S° r , t0n> Ev " 19 4. 195. 

ay °r. Ev.. § 479a for rule in civil 
9**. see R. s. c„ 1883, O. XXXVII, r. 


27 and as to notice required in Chancery. 
sc ’ r re Chanucll (1877), 8 Ch. D.. 492, 
and for use of deposition when inquiry 
was recommended before a second Magis¬ 
trate owing to the illness of the first, see 
Ex parte Bottomley (19091, 2 K. B.. 14 

(10) See Taylor, Ev., § 464, et seq; 
Roscoe. N. P. Ev. 185—189; Powell, Ev„ 
9th Ed. 326—337; Steph. Dig., Arts. 12a, 

140 _142; Roscoe, Cr. Ev. 61. ct seq.; 

Norton. Ev., 195: Phipson. Ev., 5th Ed.. 
416 _421 : Wills, Ev., 2nd Ed.^ 248—263. 

(11) See ss. 21, ante, and 14a, 155, 157, 
post; Roscoe, Cr. Ev.. 61, 62 ;—Soojan 
Bibi v. Ashmui At*, 14 B. L. R«. App. 3, 
post. 

(12) Taylor, Ev., § 1754. 
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admissible.(1) When depositions are tendered in evidence as secondary proof 
of oral testimony, they are, of course, open to all the objections which might 
have been raised had the witness himself been personally present at the trial. 
Leading and other illegal questions are, therefore, constantly suppressed 
together with the answers to them ; and this, too, whether the testimony 
has been taken viva voce or by written interrogatories.(2) But a party cannot 
repudiate an answer which has been given to an illegal question put on'his own 
side.(3) And ii secondary evidence of documents is improperly mven on com¬ 
mission and is accepted without objection made, it will be too late for the party 
against whom the evidence is given to take subsequently the objection which 
he Blight have urged at the time.( l) J 

—- As to what matters may be proved in connection with statements under 

KuoS"°'*^“ “S ) b7 "» 01 “«**<*■<». « otherwise, „e 

Some proof of death must be offered and proper pnmnmo n i . 
have been made.'(6) In proof of this fact reference should be made to thl nro° 
visions of sections 107 108, post. As to the discretion of the Court and Pro- 
ceedmgs coram non judice v. anle.( 7) u 1 1U 

" Cannot be It must be shown that reasonable exertion has been , *t,„ 

found.” witness. (8) A deposition was rejected because there was notMng on the recoto 
to show that by ordinary care, and the use of ordinary means, the witness could 
not have been produced.(9) When a summons was properly taken n„f 
served on one JA at the Cutcherry-house in which he lived but the Ion in 
his return stated that, as he was unable to find JA and serve liim personally 
he hung up the summons on the Cutcherry-house, and there was evidence 
to show that JA suddenly disappeared from the Cutcherry-house and it was 
further shown that enquiry was made in his native village whether he had 
returned there, but the result of the enquiry was that nothing had been heard nf 
him and it was, therefore, impossible to say where JA was, or to serve him with 
a summons, it was held that JA s deposition was properly admitted.(lO) flow 
far answers to enquiries respecting the witness are admissible to prove that he 
cannot be found is not very clearly defined by the decisions. That such answers 
will he ■ irsay, if tendered in proof of the fact that the witness is 

abroad, is beyond all doubt(ll) ; but where the question is simply whether a 
diligent and unsuccessful search has been made for the witness, it would seem 
both on principle and authority, that the answers should be received as forming 
a prominent part of the very point to be ascertained.(12) I n order to show that 
enquiries have been duly made at the house of the witness, his declarations as 
to where he lived cannot be received(13); neither will his statement in the 
deposition, itself, that he is about to go abroad, render it unnecessary to prove 
that be Las put his purpose into execution,(14) Where a warmnt h not 


(1) Taylor, Ev., § 1754. 

(2) Taylor, Ev., 5-18; Hutchinson v. 
Banidrd, 2 M. & Rob., 1 ; Norton, Ev., 
198; R. v. Ramchandra Govind, 19 B., 
749, 760, 761 (1895). 

(3) Small v. Nairne, 13 Q. B„ 840. 

(4) Robinson v. Dairies, 1879, 5 Q. B. 
D., 26; Taylor, S 548. 

(5) See Foolkissory Dossc v. Nobin 
Chundcr, 23 C., 441 (.1895). 

(6) Benson v. Olive, 2 Str., 920. 

/7) In the matter of Pyari Lall; R. v. 
Ran i Rcddi, vupra; Taylor, Ev., 472. 

(8; /?. v. Luc key Narain, 24 W. F., Cr., 
19 (1875) : h\ v Mulu, 2 A., 646 (1880) ; 
Nonhat Mistri v. R. t 5 C , 958 (1880) ; 


Rann & cddi (in re), 3 M., 48 (1881) ; R. 

V ‘ ro d S(,,lthaI - 21 W. R., 56 (1874). 

v ' 29 W. R., Cr., 69 

( J O / .1 ) , 

,, ca?? * * v ' R ochia Mohalo, 7 C., 42 
( 1881 ). 

laylor, Ev., § 475 ; Robinson v. 
Mar his, 2 M. & Rob.. 375; Doc v. Powell 
7 C. & P., 617. 

(12) lb., Wyatt v. Bat ctnan, 7 C. & P-» 
586 , Burt v. Walker, 4 B. & A., 697 ; 
Austin v. Rw.scy. 2 C. & Kir., 736; R. v. 
Rochia Mohalo, supra. 

(13) Doc v. Powell, 7 C. & P.. 0)7. 

(14) Ptoctor v Lain son, 7 C. & P.. 631. 
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and there is no proof of an endeavour to serve it, a statement by the 
Police that one has been issued is not sufficient proof that a person cannot be 
found.(1) Neither is a statement to that effect by a Public Prosecutor.(2) 

Evidence purporting to have been recorded under section 512 of the Criminal 
Procedure Code cannot be used unless there is proof that the Court be ore 
recording it had received satisfactory evidence that the person had abscon e 
and that there was no immediate prospect of arresting him.(3) As to the 
Court’s discretion, v. supra. 

The words “ incapable of giving evidence,” it has been held, denote an Incapa- 
incapacity of a permanent , and not of a temporary kind ; and where a witness 1 
is proved to be incapable of giving evidence, the Court has no discretion as to 
admitting his deposition. But where the absence, of a witness is casual or due 
to a temporary cause, the Court has such a discretion, if his presence cannot be 
obtained without an amount of delay or expense, which under the circumstances 
the Court considers unreasonable.”(4) In a subsequent case(5), howevei, 
the Court was of opinion that the incapacity to give evidence contemplated by 
this section is not necessarily a permanent incapacity.(6) To bring a case 
within the section, in order to admit the deposition of a witness alleged to be 
unable to attend by reason of illness, it is not sufficient that such witness should 
be stated to be ill and confined to the house ; but precise evidence should be 
required by the Court as to the nature of the illness and the incapacity to 
attend.(7) If the witness be proved at the trial to be insane, his deposition 
will be admissible.(8) If from the nature of the illness or other infirmity no 
reasonable hope remains that the witness will be able to appear m Court on 
an y future occasion, his deposition is certainly admissible.(9) Of course a 
doctor’s certificate, however authentic in itself, is no legal evidence of the state 
of the witness. His condition must be proved on oath to the satisfaction o 
the Judge who tries the case. It appears to be established practice that in 
the case of a witness being alleged to be ill, the doctor, if he be attended n 
one, must be called to prove his condition.(10) Where the attorney for the 
prosecution was put into the box to prove that the witness was unable to 
attend, and stated that the witness’s residence was 23 miles off, and that he 
had seen him that morning in bed with his head shaved ; Earle, J., said . 

The evidence, no doubt, is as strong as it can be, short of that of a medical 
man ; but the case may be easily imagined of a person extremely unwilling to 
a ppear as a witness, and so well feigning himself to be ill as to deceive any 
one but a medical man;” and the evidence was rejected.(ll) And Lord 

oleridge, C. J., in giving judgment in R. v. Farrcll(V2), said k4 it would be 
dangerous to admit any such latitude of construction as would bring this case 
within the words of the Statute.” 

. The proposition that if a witness be kept out of the way by the adversary, 11 Kept out 
ms former statements will be admissible, rests chiefly on the broad principle of of tllP "'ay. 


(19M,*' V - Kan 8*>n Mall, 41 C., 601 

449*1 XV]"**** Muihir£yam (in rc) > 39 M * 
^ R- v * Rustem, 38 A., 29 (1916). 
h 1< 504^ mutlcr of Fyari L<lll > 4 C * 

C ( T } i“ * he niatlcr of ^sgar Hoosscin, 8 
p- 124 V1881) ; S. c.j 6 C., 774. 

dicLL l r l CmUUx and Field > JJ> The 

to ° v? Cr * ** WAS not necessary 

Roscoe r 1 ,Al Motion in tho cate; v. 
4 7 / r ^ ,V ’ r ^ * Taylor, Ev., § 

(7 > In the matter of Asgar Hoosscin , 


supra. 

(8) Taylor, Ev., 3 472 —*78; Roscoe, 
Cr. Ev., 65; Doe v. Powell, 7 C. & I •» 
617; Norton, Ev.. J96. 

(9) Taylor. Ev.. 3 472—478 and case* 
there cited : as to blindness v. s. 4>, note. 

(10) Roscoe, Cr. Ev., 66:—“as a general 

rule it will he prudent, though it is not 
absolutely necessary to have the testimony 
of a medical man : 'ay I or. Ev., 8 488. 

(11) R. v. Phillips, 1 F. & F., 105; and 
see R. . Williams, 4 K. 8: F., 515. 

(12) L. R., 1 C. C. tt., 116; see also 
R. v H ilton, 9 Cqx, 281 . R. v. Bull, 12 
Cox, C. C., 31. 
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justice, which will not permit a party to take advantage of his own wrong.(l) 
In a case where three prisoners were indicted for felony, and a witness for°the 
prosecution was proved to be absent through the procurement of one of them, 
the Court held that his deposition might be read in evidence as against the man 
who had kept him out of the way, but that it could not be received against the 
other two men.(2) 


Delay or 
expense. 


The last ground for admitting the deposition of an absent witness is gov¬ 
erned by three considerations,—the delay, the expense, and the circumstances 
of the case. (3) Of the last 44 one of the chief which the Judge has and oimht to 
weigh, is the natuye and importance of the statements contained in the deposition. 
It would be unreasonable to incur much delay and expense when the facts 
spoken to in the deposition are of the nature of formal evidence for the prose¬ 
cution, or supply some link in the case for the prosecution as to which little or 
no dispute exists, or are facts to which other witnesses speak besides the depo¬ 
nent, and which witnesses are produced at the trial. On the other hand it 
might bo verv reasonable to submit to much delay and considerable expense, 
when the evidence of the deponent is vital to the success of the prosecution or 
has a very important bearing upon the guilt of the accused ”(4) Where the 
delay likely to have been occasioned was about a fortnight and the witness 
lived or was staying within a short distance of the Court, the witness’s deposition 
was rejected.(5) When the witnesses were at a considerable distance from the 
place of trial, and their attendance was not easily procurable, their depositions 
were admitted.(6) Where the witness changed his lodging after the order was 
given for his appearance m the Sessions Court, and the Sessions Judge admitted 
his deposition " as much delay would be involved in searching for him at his 
own house or elsewhere,” it was held inadmissible as there was nothin" to show 
that this witness could not have been found if reasonable exertion had been 
made to find him.(7) It is only in extreme cases of expense or delav that the 
personal attendance of a witness should be dispensed with.(8) c - In my opinion 
it was intended that the provisions of the section as to emergency (delay or 
expense) were only to be sparingly applied, and certainly not in a case like this 
where the witness was alive and ins evidence reasonably procurable.”(9) 
Quutrc .—Whether the expense contemplated by this section is confined to the 
expense of obtaining the attendance of the witness, or whether it also includes 
the expense of adjourning the trial. (10) In a cuse( 11) where the Sessions Judge 
admitted a deposition on the grounds that tlu^ attendance of the witnesses could 
not be procured without an expense of Rs. 500, an amount which he considered 
unreasonable, that the witnesses would be inconvenienced, and that their 
evidence did not concern the accused personally, having reference only to the 
identification of the property in respect of which the accused was charged: 
—Held that the Sessions Judge had improperly admitted such evidence. Incon¬ 
venience to witnesses is no ground allowed under this section, and the question 
of identification was a most material one, and the evidence of the witnesses in 
question was of the utmost moment, the whole case resting on it ; and, as 
regards the ground of expense, it was impossible to consider tlie amount unrea¬ 
sons t he I*ni i r* * ca ^ 1 2 * 4 5 6 »'<■*!ed on the evidence of those witm 

and that the accused had not cross-examined those whose evidence had been 


(1) Taylor, Ev., § 478. 

(2) R. v. Scaifc, 17 Q. B., 238; «. c., 
S Cox, 243. 

(3; Asiatic Steam Navigation Co. v 
Bengal Coal Co., 35 Cal., 751. 

(4) In the matter of Pyari Loll, supra. 
per White. 1.. at. pp. 509. 510. 

(5) lb. 

(6) R. v. Rami Rcddi, 3 M., 48 (1881). 


(7) R. v. Lukhy Narain. 24 W. R., Cr.. 
18 (1875). 

(8) R. v. Mulu, 2 A.. 646 (1880). 

(9) lb., per Straight, J., at p. 648. 

(10) In the matter of Pyari Call, supra, 
at p. 509; R. v. Lukhutt Santhal, 21 W. 
R.. Cr., 56 (1874). 

(11) R. v. Burke, 6 A., 224 (1884). 
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by commission, nor, looking at kis position, could he arrange for their 
TBros^examination. Held also that on similar grounds the Sessions Judge was 
not justified in issuing a commission under section 503 of the Criminal Procedure 
Code.(l) If there is nothing of a special nature to stand in the way, the case 
should be adjourned to the next sessions to procure the attendance of the 
witnesses.(2) Where a Sessions Judge, finding that the witnesses who had been 
summoned to give evidence for the prosecution did not appear upon the date 
fixed, adjourned the case, and odered fresh summons to be issued, and on the 
witnesses failing to appear on the adjourned date, made use of the evidence 
which they had given before the Magistrate, stating that he did so under this 
section, it was held that the evidence could not be so used, for he ought to have 
compelled the witnesses to attend.(3) But where on remand by the Bombay 
High Court for the determination of certain issues, the District Court sent down 
the case to the first Court in order that the evidence might be taken there, 
and the evidence of the plaintiff was taken on commission, it was held that 
the defendant was not aggrieved by that procedure.(4) 

The 44 proceeding ” referred to is the former proceeding : the language would Same 
have been more accurate if it had been:—“those whom they represent in P arties 
interest.”(5) It makes no difference that the parties are differently marshalled 
jn the two proceedings, the plaintiffs in the first proceeding, being defendant 
ln the second, or vice versd ; nor if there have been plurality of parties in the 
one case and not in the other. Therefore, where a witness testified in a suit 
hi which A and several others were plaintiffs and B defendant, his testimony 
w &s, after his death, held admissible in a subsequent action relating to the same 
matter, brought by B against A alone.(6) Where, however, one of the parties 
t° a subsequent proceeding was not a party(7), nor a representative in interest(8) 
a party to the previous proceeding, evidence taken in the first suit is not 
admissible in the second. The two suits must be brought by or against the 
8ar ne parties or their representatives in interest at the time when the suits 
are proceeding and the evidence is given.(9) This section does not apply to the 
deposition of a witness in a former suit, when the witness is himself a defend- 
ant in the subsequent suit, and the deposition is sought to be used against 
“hn, not as evidence given between the parties, one of whom called him as 
a witness, but as a statement made by him, which would be evidence against 
him whether he made it as a witness or on any other occasion : such a deposition 
18 a dmissible under the sections relating to admissions, although it might be 
shown that the facts were different from what on the former occasion they 
Were stated to be(10) (v. post. Note to Explanation). Statements of Insolvents 
Ruder section 27 sub-section (1) of the Presidency Towns Iasolvency Act cannot 
,0 Received in evidence in a subsequent suit brought against them by their 
creditors, neither this section nor the last being in such case of avail.(11) 


76.; see also R. v. Jacob, 19 C 
at p. 120. 

nil, v * Lukhun Santhal, supra. 
y) R. v. Nandc Khan, A. W. N., 20; 
U J°S> ; 2 A. L. .1 . 599. 
s > l? 7£a.s/ia6a v. Chandrabhagabai (1908) 
v - 441. 

(5) Norton, Ev., 169. 

E W Wright v. Doc d. Tat ham, 1 A. * 

h n ' v * Ishri Singh, 8 A., 672 (1886) 

. Kami Reddi, 3 M.. 45 (1881): R. v 

r , ! l ! u . 3 1{ °ni. L. R., 599, 601 (1903) 
V ■ a Khan v. Mussamat Rattan , 1. 

20 <j r L " j ^ Debi Singh v. Emperor 

W, LE 


(8) See Mrinmoycc Dabcti v. Bhoobuu 
moycc Uabca, 15 B. L,. R.. 5 (1874) : s. c.. 
23 \V. R.. 42. and notes to ss. 21, ante 
and 40 post. As to judgments for or 
against a remainderman where there are 
several remainders limited by one deed, 
sec remarks of Couch, C. 1., 15 B L 

6. supra: and Tyke v. Crouch. I I d. Rayru., 
730: Doc d. Lloyd v. Pas sing ham, 2 C. 
& P., 446. 

(9) Sitanalh Dass Mohcsh Chundvr, 
12 C. f 727 (.1886, 

(10) Soojan Bibcc v. Achmut Alt, 14 B. 
L. R.. App., 3 (1874) : s. c.. 21 \V. R.. 41 4 . 

( 11 ) Luckiram Moulal Boul v. Radha 
Charan Poddai . 49 C., 93 (1922). 

23 
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Under the old law, as well as under the present section, there must have 
been the right and opportunity to cross examine(l); and therefore if a commis¬ 
sion be executed without any notice, or without a sufficient notice(2) being 
given to the opposite party, to enable him, if he pleases, to put cross-interro- 
gatones, the depositions will be rejected(3) ; yet it is by no means requisite that 
he should exercise that 'power : and if notice has been given to him of the time 
and place of the examination, and he neither intimates any wish to cross-examine 
nor applies to the Court to enlarge the time for that purpose, it will be presumed 
that he has acted advisedly, and the depositions will be received.(4) So, where 
a defendant, after joining the plaintiff in obtaining a commission to examine 
witnesses upon interrogatories, gave notice that he declined to proceed with 
the examination, whereupon the plaintiff sent him w’ord that he should apply 
for a commission ex-parte, which he accordingly did : the Court held that the 
examinations taken under this order were admissible in evidence, although 
the defendant had received no notice of the time and place of taking them. (5) 
The deposition of a witness who was not cross-examined before the committing 
Magistrate and who died before the trial, has been held to be admissible in 
evidence inasmuch as the accused persons had the right- and opportunity of cross- 
examining him notwithstanding the omission of their pleader to avail himself 
of that right.(6) But in a later case it was held that the admissibility of such 
a deposition was doubtful and that in any case its evidentiary value was small 
and it was said that the practice of postponing cross-examination at this 
stage in certain cases should be considered in deciding whether there had 
been an opportunity to cross-examine.(7) The words 41 opportunity to cross- 
examine ” do not imply that the actual presence of the cross-examining party 
or his agent before the tribunal taking the evidence is neeessary.(8) In England 
it has been held that if the prisoner was present, there is a presumption (which 
may be rebutted) that he had a full opportunity of cross-examination.(9) But, 
in R. v. Mowjan( 10), the Court remarked as follows : 44 W e observe further that 
there is nothing on the face of the Extra Assistant Commissioner’s record to show 
that an opportunity was presented to the prisoner of cross-examining the witness, 
Ratoo Ray. It may be gathered from the context that the prisoner was present 
during the examination of this witness. But it is not stated by the Extra 
Assistant Commissioner that the prisoner had an opportunity of cross-examining 
and declined to avail himself of it. We think that, in order to make a deposi¬ 
tion admissible under section 33, there must be evidence that the accused 
person did, in fact, have an opportunity of cross-examining.”(11) So also it 
has been held in the Bombay High Court that to make evidence admissible 
against an accused person, the fact that he had full opportunity of cross- 
examination, if not admitted, must be proved.(12) Q UC ere— whether the 



(1) R. v. Etwarce Dharec, 21 W. R-, 
Cr., 12 (1874); and see R. v. Luckhy 
Narain, 24 W. R., Cr., 18 (1875) ; A tty- 
Genl. v. Davison, M’Clel. & G., 160; Tay¬ 
lor, F.v., § 466; R. v. Ishri Singh, 8 A., 
672 (1886) ; R. v. Ramchandra Govind, 19 
B., 749, 757 (1895). [“There may be 
circumstances where, although a prisoner 
has the right he has not the opportunity, 
e.g., where the witness is at a great dis¬ 
tance and the prisoner cannot go to the 
place and is too poor to employ a pleader 
or too unfamiliar with the ways of the 
place to get legal help there.'’ Per Jardine, 

(2) fitugcrald v. fit age raid, 3 Sw. & 
Tr.. .107 : Torucknalh Mooherjcc v. Gnurec 
Churn, 3 VV. R., 47 (1865). 


(3) Steinkeller v. Newton, 9 C. & P., 
213 : see Gregory v . Dooley Chand, 14 W. 
R., 17 (1870). 

(4) Taylor, Ev., § 466; Cascnove v. 
/ aughan . 1 M. & Sel., 4; R. v. Alowjan, 
20 W. R., 69 (1873); Norton, Ev., 196, 
197. 

(5) M’Combie v. Anton, 6 M. & Gr., 27. 

(6) R. v. Basvanta, 2 Bom. L. R., 761 
(1900; ; 25 B. ( 168. 

(7) Ibrahim v. King-Emperor, 17 C. W. 
N., 230 (1912). 

(8) R. v. Ratn Chandra Govind, 10 B. r 

74« (1895'). 

(9) R . v Peacock , 12 Cox, C. C. } 21. 

(10) 20 W. R. Cr., 69 (1873). 

ill) lb., at p. 70, per Macpherson, J. 
(J2> R. v. Ramchandra Govind. supra. 
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^^^.fcunity to administer cross-interrogatories under a commission is an oppor¬ 
tunity to cross-examine,” within the meaning of the proviso, so as to xendei 
the evidence taken on interrogatories admissible.(1) The section requires an 
effectual cross-examination, complete and not partial. Therefore w er ® ^ 
commission was returned when the witness had been in part, but betqre ne a 
been fullv, cross-examined, it was held to be inadmissible.(3) Platt, •> in 
R. v. Johnson( 3), reprobated the practice of taking depositions m the absence 
of the prisoner and then supplying the omission by reading them over to tne 
prisoner and asking him if he would like to put any question to the vvitnesses. 
The Magistrate should when the prisoner is undefended, invite u.m o 
examine the witnesses at the end of each examination, and not mere y a* _e 
end of all the examinations, and should allow' him sufficient time to consider his 
questions. (4) The fact that deceased attesting witnesses to a mortgage were 
cross-examined by the Special Kegistrar is enough to make the evidence 


result 
of the 


R. v. Ramchandra Govind, supra, 
c r?) Boisogomoff v. Nahapict Jute Co.* 
, • W- N., ccxxx (1901). 

(3) 2 C. & K., 394; and see ss. 353, 
yJj ^ r * t J r. Code, and notes to ss. 135, 
xv ’ pos *’ and v. Bishonalh Pal. 12 


(5) Jeheto Shaikh v. Jaibanessa Bibt, !8 
C. W. N., 605 (1913). 

(6) Locklcy v. King-Rntpcror. 43 L. 
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*-• oi&nujuiin rut. 1C. 

Z’ K j; Cr., 3 (1869); R. v. Mohun Ban- 
22 W- Cr, 38 (1874): AH Mcah, 


In re, 25 \V. R., 'crT, 'lT (1876) ; R.\. 
and mm, 9 a., 609 (1887); Norton Ev., 


(7) Doc d. Derby v. Foster , 1 A. & E., 
791 cited in R. v. Rami, Redd*, 3 M., 48 
(1881); see also Laurence v. French, 
Drew, 472; Phipson. Ev., 5th Ed., 


4 

418 


(4) R y. Dey, 6 Cox, 55; R. v. Watts, 
y Cox, 9a. 


(8) R v. Rochio Mohato, 7 C., 42 
(1881) ; s. c., 8 C L. R-, 273. 

(9) lb„ per Fontifex. J., see Taylor, 
Ev., 5? 467, 468; Norton, Ev., 195. 
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admissible under" this section. (5) A deposition of a prosecution witness is 
admissible in evidence if the accused had an opportunity of cross-examining 
him before the charge and there was no opportunity tor turther 
cross-examination after charge.(0) 

The question in issue must have been substantially the same in the first as 
in the second proceeding. And so, if in a dispute respecting aiic > an\ ac 
comes directly in issue, the testimony given to that fact is admissible to prove 
the same point in another action between the same parties or t ieir pmie.^, 
though the last suit relates to other lands.(7) So also in the procee ^ e 01e 
a Magistrate on a charge of causing grievous hurt, two (among °™ QT J '' ^ e 
one of whom was the person assaulted, were examined on behali ° _ c P ^ M 
oution. The prisoners were committed for trial. Subsequently c pe m 
assaulted died in consequence of the injuries inflicted on him. At t le ■■ ns,, 
the Sessions Judge, charges of murder and of culpable homicide, no < o 

to murder, were added to the charge of grievous hurt. The d e PP s l , , 

deceased witness was put in and read at the Sessions trial. e 
evidence was admissible, either under the first clause 0 ^iW q| le 


Question 
in issue. 








-»luv-aue was auimssiuie, euun uuuei - ; Pmirf 

section, notwithstanding the additional charges before the »essio is ■ • 

question whether the proviso is applicable—that is, whether the questions at 
•ssue are substantially the same, depends upon whether the same cudenceis 




applicable, although different consequences may follow from the same &ct.(i_) 
‘‘Now here the act was the stroke of a sword which, though it did not im¬ 
mediately cause the death of the deceased, yet conduced to bring about that 
subsequently. In consequence of the person having died, the gravity 
offence became presumptively increased *, but the evidence to prove the act 




with which the accused was charged remained precisely the same. We therefore 
think that this evidence was properly admitted under the thirty-third section/’ 
(9) A statement made bv a witness "in a civil suit concerning the authenticity 
of a document before the'Court may he admissible in evidence on the prosecution 
of a party to the suit for an offence relating to the document the witness having 
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Explanation 
to section. 


since died ; but such a statement can not be treated as evidence against 
witness in the same civil suit accused of abetment of the offence charged against 
the party and of perjury.(1) c * Although the Act in using the word * questions ’ 
in the plural seems to imply that it is essential that all the questions shall be 
the same in both proceedings to render the evidence admissible, that is not 
the intention of the law. And though separate proceedings may involve issues, 
of which some only are common to both, the evideuce to those common issues 
given in the former proceedings may (on the conditions mentioned in section 33 
arising) be given in the subsequent proceedings.”(2) The evidence of witnesses 
examined in an enquiry held by a Sub-Registrar under section 41 (2) of the 
Registration Act as to the genuineness of a will is admissible in evidence in a 
subsequent suit between the same parties raising an issue as to the genuineness 
of the will if it is proved that the witnesses are dead at the time 1 of the suit 
and that the adverse party at the enquiry before the Sub-Registrar had an 
opportunity of cross-examining the witnesses.(3) In deciding" whether the 
questions m issue are substantially the same, it is always a useful test to see 
whether the same evidence will prove the affirmative of the issue in both.(4) 
The Explanation to the section is inserted for the purpose of excluding the 
objection which may arise, when the depositions are taken in criminal cases, 
that they cannot be used in a subsequent proceeding for want of mutuality, 
because the King is the prosecutor in all criminal proceedings.(5) As so 
explained the section admits of the use, in a civil suit, of a deposition taken in 
a criminal trial or the reverse, provided the conditions of the section are fulfilled 
Thus a prosecution was instituted by ,S against NOB at the instance, and on 
behalf, ot i*, tor criminal trespass into a house belonging to F (Penal Code 
section 4x8), and on his own behalf for assault and insult (id. , sections 352 501)' 
and S at the trial gave evidence on these charges. A civil suit was subsequentlv 
brought by F against N 0 B for possession of the house under the ninth section 
of the bpecifac Relief Act. Between the date of the prosecution and civil suit S 
died At the hearing of the suit, the deposition of S in the Criminal Court was 
tendered on the issue of possession. It was held that,according to the evidence 
the charge of criminal trespass had been at the instance of F, and was therefore 
the charge of IF as the real prosecutor ; that therefore the parties in both the pro¬ 
secution for trespass and the civil suit were the same : that N 0 B h id had the 
right and opportunity to cross-examine and had, in fact, exercised that ri<dit 

2? 7!-va*' f r “ 

had unlawfully ousted her and that such ouster was S a crLhml Let 

Cat th ° m the SUlt uv th 1 Same as those m the criminal trial; 

m id ItT T a ?u ad n 1S8Ue m the crin ^al trial made no 
difference^ and that under the above circumstances the deposition of S in 

the criminal trial was admissible m the civil suit, in proof of the issue therein 
of possession A certified copy of the deposition was therefore tendered, and 
on objection that suc h copy was inadmissible and that the original Tecord should 
be produced, the objection was overruled and the certified copy admitted 
in evidence. A witness under examination was then asked what information 
S had given him on the morning following the date of dispossession. On 


(1) Emperor v. Kadhe Mai. 42 A.. 24. 

(2) R. v. Rami Reddi, 3 M., 48 0881), 
at p. 52. 

f3) I.anka Lakshmantta v. Lanka Var- 
dhunamma, 35 M. L. 657 ; s. c., 42 M., 
103. 

(4) Field, Ev., 6th F.d., 149; sec R. v. 
Rochio Mohata, supra. 


(5) Norton, v. 197, 198, for the ques¬ 
tion “ who is prosecutor," see Gaya Prasad 
v. Rhagat Singh, 30 A., 525: and Pandit 
Gaya Pars had Tcxt'ari v. Sardar Bhag&t 
Singh, P. C. (1908), Times L. R., v. 24, 
at p. 46. 

(6) See R. v. Rami Reddi, supra. 
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stion being again taken, the question was held admissible under section 
158 in corroboration of the deposition of S in the criminal trial.(1) 


Notwithstanding anything contained in this section Act XIV of 1908, 
s. 13, provides for a special rule of evidence in the case of the trial of offences 
under that Act. 


• V -—---—-- - 

(1) Foolkissory Dossce v. Nobin Chunder, 23 C., 441 (1S95). 
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\ 
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STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES. 


Two general classes of statements are dealt with in this portion of the 
chapter, (a) Entries in books of account, regularly kept in the course' of 
business, (6) entries in public documents, or in documents of a public character. 
r Both classes of statements are relevant, whether the person who made them is, 
or is not, called as a witness, and whether he is, or is not, a partv to the suit, 
and areadnussible Qffim&An thmn_apacifll character and the circumstance 
ujidm^TuchAhey ure made which m themselves afford a guarantee for their 
truth. The first class of statements were not generally admissible according to 
I the principles of the English Common Law except in the case of entries agamst 
interest or made m the course 01 business, by deceased persons(l): but Courts of 
Equity have for some years past acted upon the principle of admitting account- 
books m evidence m cases in which the vouchers have been lost(2) and the same 
principle has now been adopted m certain cases, by the Rules of the Supreme 
Court, 1883(3) ; and the powers of the Court with reference to the production of 
documents and of entries in books or of. copies of either have been also consider¬ 
ably enlarged by the Rules of the Supreme Court, 1897, as amended bv the Rule 
of July 1902. 0. XXX, r. 7 now runs as follows “ on the hearing of a summons 

the Court or a Judge may order that evidence of any particular fact, to be speci¬ 
fied in the order, shall be given by statement on oath of information and belief 
or by production of documents, or entries in books, or by copies of documents 
or entries, or otherwise as the Court or Judge may direct.”(4) The object of 
this rule is to dispense, under the powers of the Judicature Act and to a certain 
limited extent, with the technical rules of evidence.(5) As a general rule a 
man’s own statement is not evidence for him, though in certain cases it may’be 
used as corroborative evidence.(6) The entries alluded to in section 34, beinJ the 
acts of the party himself, must be received with caution.(7) But these state¬ 
ments .ue in principle admissible upon considerations similar to those which have 
induced the Courts to admit them in evidence when made by persons who are 
dead and cannot he thus called as witnesses. Moreover, in the 'words of the 
Judicial Committee, “ accounts may be so kept, and so tally with external 


(1) Taylor, Ev„ § 709; Stcph. Dig., 
Am. 25—-31 ; Best, Ev.. J§ 501, 503 ; 
Roscoe, N. P. Ev., 60— 62, Powell, Ev., 
9th Ed., 316 — 323 ; Starkie, Ev., 65. Thus 
A sues B for the price of goods sold; an 
entry in A's shop-books, debiting B with 
the goods, is not evidence for A to prove 
the debt; Smith v. Anderson , 7 C. B., 21; 
but an entry debiting C and not B with 
the goods is evidence against A to dis¬ 
prove the debt; Storr v. Scott, 6 C. & P., 
241. 

(2) Taylor, Ev., § 711; and see 15 8c 
16 Vic , c, 86, f>. 4. 

(3) Ord. XXXIII, rr. 2, 3. 

(4) Taylor, § 711. 

(5) Batrlein v. The Chartered Mercan¬ 
tile Bank (1895), 2 Cb.. 488. 

(6) Ishan Chundcr v. Haran Strdar, 


“ y- V (1869). See Introduction 
to the Sections on Admissions (s. 17 
et seq.), ante. 

w (7 p v - Bc >°y Gobind, 7 

\\. R., 533 (1867); Taylor, Ev., § 709; 
but proper weight must be given to them 
where it was said that “an account-book 
! s I10tnng: Jt iS one’s private affair and 
he may prepare it as he likes the Privy 
Council remarked,—“ It is true that there 
ninv be accounts to which that descrip¬ 
tion would apply. Other accounts may 
tie so kept, and may so tally with exter¬ 
nal circumstances, as to carry conviction 
that they are true. And the Evidence 
Act, s. 34, therefore enacts, etc.”: Jasrvant 
Sing v. Shco Marain, 16 A.. 157, 161 
<1894). 
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_^Jfstances as to carry conviction that they are true. (1) They are, nioreover, 

subject to the restrictions that they shall not be alone sufficient evidence to charge 
any one with liability without some independent evidence of the facts stated 
in them.(2) The second class of statements are contained either m public 
documents, such as official books, registers, or records, or in documents ot at 
least- a public character, such as maps offered for public sale. The grounds 
upon which these statements are admissible have been given in the Notes o 
the following sections. Publi c docume nts are entitled to an extraordinary . 
degree of confidence on the ground of the credit due to the agents w I 

made them and of the public nature of the facts'contained in them. V cio 
particular facts are enquired into and recorded for the benefit of the P u i^> 
those who are empowered to act in making such investigations and memona s, 
are in fact the agents of all the individuals who compose the public : and e\ei v 
member of the community may be supposed to be privy to the investigation.^ 
The other documents mentioned in the following sections, such as maps ottered 
for public sale, deal with matters of public interest, are accessible to the entire 
community, and being open to its criticism, are unlikely to be inaccurate : and it 
inaccurate, are liable to detection and to consequent correction.(4) 


34. Entries in books of account, regularly kept in the b ^ o y 3 L of 1 
course of business, are relevant(o) whenever they refer to a 
matter into which the Court has to inquire, but such statements relevant 
shall not alone be sufficient evidence to charge any person with 
liability. 


Illustration. 

A sues B for Rs. 1,000, and shows entries in his account-books showing B tobcnHlobn d 
to him to this amount. The entries are relevant, but are not sufficient, without o ici t 
donee, to prove tho debt. 

Principle.—The presumption of truth which arises the ch^oter 

and nature, of this evidence and its constant liability, lf *f lbe ’ to 
(t\ Introduction, supra , and the second clause of section 

b. 32. ol. (2) : (Statement made in course s. 32. cl. (3): (Statement gainst interest by 

of business by person who cannot be same person .) 

, a. 39 (lime much of a statement is to be 

8. 65(g); (Sumerous accounts : secondary proved.) 

evidence.) 3 <” Relevant.") 


Wood rode and Amir Ali’s Civil Procedure Code, O. XIII, r. 5, 2nd Ed., i>. So; (Production 
of Account-Books in Evidence), O. XXVI, rr. 11, 12, 2nd Ed., pp. 1097, 1098 (Commis¬ 
sions to examine Accounts); Act VII of 1913,(as amended by Acts X and XI of 19U and 
Act XLII of 1920) (Indian Companies), s. 240 ; Acts XVIII of 1891 and I of 1893 (Bui -ers 
Books and Books of Post Office Savings Bank and Money Order Offices). Taylor, tv.. 
§ T09 ; Beat, Ev., §§ 501, 603 ; Field, Ev., btb Ed.. 153; Id., Appendix, 4th Ed. ; \ 

Ev.,'§ 1558. 


O) v. s. 32, cl. (2), supra; Taylor, Ev. 
§ 709. Powell, Ev., 9th Ed., 316; Starkie, 
Ey-t 65 ; Stcph. Introd., 164. 165. Jaswant 
Singh v. Shco Narain, supra, 161, 162; 

one test of genuineness is correspondence 
of books with themselves, hut a better is 
correspondence with other evidence, ib. 

(2) S. 34, post, and Commentary. 


(3) Starkie, Ev., 272, 273 Sec Samar 
Dosadh v. Juggul Ki shore, 23 L., 366, . < 0 
(1895). 

(4) v. ss. 36, 38, post. 

(5) “Relevant" mean® admissible. Lata 
Lakmi v. Saiyed Haider, 3 C. W. N„ 
cclxviii (1889). 
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COMMENTARY. 


A question sometimes arises whether a particular account should be con¬ 
sidered, and can be referred to as the original account. If accounts be merely 
memoranda and rough books from which the regular accounts are prepared 
the former, it has been said can hardly be considered the original aJcoiL.d) 
Where account-books, though dealing with the same subject-matter, deal with it 
m different ways as m the case of a day-book, cash-book, ledger or the like, 
each of such books is an original account-book. ( 2 ) 6 6 

This section takes the place of section 43 of the repealed Act TT nf i<ws 
which was as foUows : « Books proved to have been ^^112 
of business shall be admissible as corroborative Hit not n, L j 1 2 3 * 7 * e COl l r " % 
the ,.=»» stated therein. U„fe that 

have been admissible to prove a fact unless smno *i KS wo ^ lQ 

establish the same fact had also been <dven “Zt the U ‘ ° n » t f e ^ mg 
“ differs very materially from that of the present Act febM ° f ^ 
been adopted iD the present Act. The only limitotinr ^ 5^ a ? / p? a ? I e ^ as not} 

ments contained in documents of this kind shall not alraebfmrfP ls tliat atate ' 
any one with liability. It appears to me that this De c su ® cl ? nt to c h ar S e 
substantial alteration in the law ”(3) Therefore f n " e 0i expression has made 
rape) admissible under thi, JSoniblgk STtoUffiTT"' 
one with liability, were held to be sufficient to answer a claim stint Charge ?" y 
from what would be the ordinary liability of a tenant eTin ‘i f,f* b P 
ment of rent to rebut a presumption arising from uni form'payment for 23 y^Z(4) 
These documents were not used alone in order to 1 c r ; v/ 

the liability that had been imposed upon him. He was charged 5th thTrent of 
the land he occupied by reason of its occupation by him, that rent beins con 
eidered a fair and equitable rent for the land occupied ; and what these docu 
ments were used for was not to charge him with the liability, but to answer the 
claim which he set up to exemption from what would be the ordinary liabilitv of 
a tenant.(5) Therefore, hooks of account when not used to charge a person wit h 
liability (civil or criminal)(6) may be used as independent evidence requiring 
no corroboration, but when sought to be so used they must be corroborated bv 
other substantive evidence independent of them.(7) And in this sense books 
of accounts remain under the present, as under the repealed, Act corroborative 
evidence only, and cannot be used as independent primary evidence of ti,„ , 
ment or other items to which the entry refers : nor when payments entered m 
many of the items of a book of account are corroborated by other evidence can 
the inference be raised thereon that even the entries which are not. so norm 
borated are a, curate, or in other words, afford good substantive evidence of the" 


W (1 h RO Jo, V ' Narendra Nath, 9 C. 

Ev.MSSS- <I,0S '- S " 

(2) Megraj v. Seiunarain, 5 C W N 
cclxxviii (1901), see s. 63, post, 

(3) Bclaet Khan v. Rash Beharcc 22 

W. R., 549 (1874), per Markby, J. ' (v. 
post) the present section substitutes 
“regularly kept” for “proved to have been 
regularly kept ”; but of course proof is 

st?U required except in those cases in 
which it is rendered unnecessary by the 
admissions of the parties. As to account- 
books as corroborative evidence of separa¬ 
tion in estate, see Jagun Koocr v. Raghoo- 
nuuJitn /.all, 10 \V. R. (1868). As to 
Act II of 1855, see Ramkristo Pal v. 
Hurydos Koondoo, Marshall, 219 (1862). 


(4) lb. 

: this decision, in so far as it 

cl"ct U be ,r u' Ai Pa, ’ erS migh> m cer ' 

• i ! other than corroborative 

from"bv p n y ’ appears to be dissented 
from by Prinsep and Bose, JJ„ in Sur- 

Mahon,ed - 10 C. L. R., 

~ ’ Post; but it does not ap- 

pear . m t j le case what use was 

souj. i to e made therein of these papers ; 

f w* u G ,°S al Afo ” dul v. Nobo Kishen, 
5 V . R. (Act X), 83 (1866); Shib Per - 
shad Promothonath Chose 10 W. R., 
193 (1868) and post. 

16 ) v llurdccp Sahox, 23 W. R., 
Cr.. 27 (1875). 

(7) lb., Dwarka Doss v. Sant Puksh, 
18 A., 92 (1895). 
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laments to which they refer.(l) This section only lavs down that a plaintiff 
cannot obtain a decree by merely proving the existence of certain entries in 
his books of account, even though those books are shown to be kept in the 
regular course of the business. He will have to show further by some indepen¬ 
dent evidence that the entries represent real and honest transactions and that 
the monies were paid in accordance with those entries. No particular form 
or kind of evidence in addition to the entries is required. Anv relevant facts 
which can be treated as evidence within the meaning of the Evidence Act 
would be sufficient corroboration of the evidence furnished in the books of 
account, if true. (2) Entries in accounts relevant only under this section are 
not by themselves alone sufficient to charge any person with liability : corro¬ 
boration is required.(3) But where accounts are relevant also under the 
second clause of section 32, they are in law sufficient evidence in themselves, 
and the law does not, as in the case of accounts admissible under only this 
section, require corroboration. Entries in accounts may in the same suit be 
relevant under both the sections ; and in that case the necessity for corroboration 
does not apply.(4) In a suit to recover money due upon a running account the 
plaintiff produced his account-books, which were found to be books regularly 
kept in the course of business, in support of his claim. One of the plaintiffs gave 
evidence as to the entries in the account-books, but in such a manner that it 
was not clear whether he spoke from his personal knowledge of the transactions 
entered in the books, the entries in which were largely in his own handwriting 
or simply as one describing the state of affairs that was shown by the books. 
He was cross-examined, but no questions were asked him to show that he was 
not speaking as to his personal knowledge. Held , that the evidence given as 
above should be interpreted in the manner most favourable to the plaintiff 
and might be accepted in support of the entries in the plaintiff’s account-books 
which by themselves would not have been sufficient to charge the defendants 
with liability.(5) The mere production of the books without further proof is not 
enough(6) ; and such further proof must be afforded by substantive evidence 
independent of them, as by that of witnesses who speak to the payment of 
money or delivery of goods, or of evidence of receipt of, or given for, the same.(7) 
In a case decided under the repealed Act the Privy Council observed as [follows : 

56 The evidence which the Subordinate Judge seems to have considered sufficient 
to prove the payments which the defendants were bound to prove consisted of the 
mercantile books of the banking firm and of a (jcncnd statement by the defendant 
G- P. that the items in those books mere correct. Their Lordships are of opinion 
that the books being (as is admitted) at most corroborative evidence, the mere 
general statement of the banker, where the fact of the payments was distinctly 
put in issue, to the effect that his books were correctly kept, was not sufficient to 
satisfy the burden of proof that lay upon him, particularly as with respect to 
many of the disputed items he had the means of producing much better evidence. 
(8) It has been held that, though the actual entries in books of account are 
relevant to the extent provided by the section, such a book is not by itself 
relevant to raise an inference from the absence of any entry relating to a parti- v 
oular matter. (9) The decision cited, if it is to be taken to have rilled that the fact 


(1) 7?. v. Hurdccp Sahoy, 23 W. R., 
Cr.. 27 (1875). 

(2) Yesuvadiyan v. Subba Naickcr, 52 
L C„ 704. 

(3) Abdul Alt v. Puran Mai , 49 P. R., 
- T - No. 82, p. 289 (1914). 

(4) Pampyarabai v. Balaji Shridhar. 6 
Uom. L. R.. 50 (1904); s. c., 28 B.. 294. 

(5) Dwarka Doss v. Sant Bultsh. 18 
A., 92 (1895). 

t0) Sri Kishen v. Hurl Kislnn, 5 ML 


I. A., 432; Sorabjcc VacJia v. Koovutjce 
Manikjcc. 1 M. I. A., 47; s. c. F 5 W. R. 
(P. C.), 29 (1866); Roushan Blbce v. 
Hurray Kristo, 8 C., 931. 

(7) R. v. Hurd cap Sahoy, 23 \Y. R., 
Cr., 27 (1875); and v. post. 

(81 (t'unga Pershad v. Inderjit Singh, 
23 W. K. (P. C.), 390 (1878). 

(9 ) R. v. Crocs Chunder, 10 C., 1024 
(1884) and see In the matter of Juggun 
I.ail. 7 C. L. R., 356. 
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of the absence of an entry is not evidence at all under any section of the act, is, 
it is. submitted, erroneous, and has not in such sense been followed. (1) This 
section, which presupposes the existence of an entry and deals with the question 
how far existent entries tendered in evidence may fix parties with liability, does 
not obviously apply where there is no entry. Evidence that there is no entry 
is not admissible under this section, but may be so under other sections of the Act 
as for instance,, the ninth and eleventh sections. Thus evidence having been 
given of the visit of M to Calcutta, which he denied, the latter’s son was called 
by the other party to corroborate M’s statement. He deposed that it was 
usual when a partner of his firm (to which both he and M belonged) made a 
j ourney on the firm s business to enter in the account-book the expenses of such 
journey, and he was allowed to produce the account-books of his firm and to 
state that there was no entry of expenses relative to such alleged visit (2) If one 
party uses the statement of another against him, the whole of the statement 
must be put m evidence, but the Judge is not bound to believe the whole of it. 
If. for instance, the Judge upon the evidence really believes that the payments 
credited m a plaintifi s account-books were made, although he disbelieves the 
entry as to the amount of the debits, there is nothing inequitable in his giving 
the defendant the benefit of the payments. The Judge is bound to look at 
the whole of the entries giving credit to such as he believes to be true, aud 
discrediting those which he believes to he false.(3) Books of account regularly 
kept may be appealed to not only for the purpose of refreshing the memorv of 
a witness but also, as corroborative evidence of the story which he tells. Books 
of account containing entries referring to a particular transaction are not 
entitled to the same credit that is given to the books that record that transac¬ 
tion in common with other transactions in the ordinarv course of business (4) 
Where any company is being wound up, all books, accounts, and documents 
of the Company and of the liquidators are, as between the contributories of the 
Company, pvimd facie evidence of the truth of all matters purporting to be 
therein recorded.(5) As to a hathchitta book being, i n the absence of fraud, 
binding upon the vendor for whose security it is kept, see the undermentioned 
case.(6) Besides their use as corroborative, evidence under this section, entries 
in books of account may, under the conditions mentioned in section 159, be 
used to refresh the memory, or as admissions (v. ante), and also under other 
sections of the Act. Further, statements made in books kept in the ordinary 
course of business by persons who cannot he called as witnesses, may be proved 
under the provisions of the second clause of the thirty-second section. (7) 


The book must have been kept in the regular course of business. A too 
hrmtefi meaning must not be given to this part of the section. Where one 
ot the plaintiff s witnesses, named K T. stated in CT063-ex*mlnation that he had 
formerly been employed by 0 D, at intervals of a week or fortnight, to make 
entries m lus (C £*) cash-book relating to private transactions which he (the 
witness) aid Irom G s loose memoranda or from oral instructions riven bv C : and 
tins cash-book was tendered in evidence ; West, J., refused to receive it and said 
Under section 34 of the Evidence Act I do not think this book comes within 


(1) Sagurmull v. Manraj , 4 C. W. 
N., ccvii Cl900). In Ram Pershad v. 
Lakpati Koer, 30 C., at p. 247. Lord 
Davcy referred to R. v. Gregs Chunder, 
10 C., 1024, supra, and Lord Robertson 
said: u The Act applies to entries in 
books of account, but no inference can be 
drawn from the absence of an entry 
relating to any particular matter," but this 
remark must he taken to have been made 
with reference to the preceding statement 
of Counsel which referred to this section. 


(2) Sagurmull v. Manraj, 4 C. W. N., 
ccvii (1900). 

(3) Ishan Chunder v. Haran Sirdar, 11 
W . R.. 525 (1869), per Peacock. C. J. 

(4) Bhog Hong-Kong v. Ramanathen 
Chctty, 29 C., 334 (1902); s. c.. 4 Bom 
L. R., 37S. 

(5) Act VII of 1913 (Indian Com¬ 
panies), s. 240. 

( 6 ) Gopce Mohun v. Abdool Rajah 1 
Jur. N. S., 358 (1866L 

(7) v. s. 32, ante. 
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. . agnation of books of account regularly kept in the course of business. 

It is C’s private account-book, entered up casually once a week or fortnight, and 
with none of the claims to confidence that attach to books entered up from day 
to day or (as in banks) from hour to hour as transactions take place. These 
only are, I think, ; regularly kept in the course of business/ ? (1) But in a later 
decision(2), the Privy Council have not approved of the opinion thus expressed, 
holding that it gave a much too limited meaning to the section, that if it were 
correct, merchants’ and bankers’ books regularly kept would in many cases be 
excluded from being used as corroborative evidence and that the time of making 
the entries may affect the value of them, but should not, if not made from 
day to day or from hour to hour, make them entirely irrelevant. It is thus 
not necessary that the entry should have been made at the time of the trans¬ 
action, provided that the book has been kept in the regular course of business. 

In the case cited, the course of business in keeping the accounts in the office of a 
talulcdari estate was that monthly accounts were submitted by kaimdars at the 
head office where they were abstracted and entered in an account-book, under 
the date of entry, that being in some cases many days after the transaction 
of payment or receipt; but the entries were made in their proper order, on the 
authority of the officer whose duty it was to receive or pay the money. It was 
held, that the entry in the account-book was admissible as corroborative evidence 
of oral testimony as to the fact of a payment for what it was worth, objection 
being only to be made to its weight, not to its relevance, under this section.(3) 

But account-books, though proved not to have been regularly kept in the course 
of business, but proved to have been kept on behalf oi a firm of contractors by 
its servant or agent appointed for that purpose, are relevant as admissions 
against the firm.(4) 

The regular proof of books and accounts required that the clerks who have 
kept those accounts, or some person competent to speak to the facts, should be 
called to prove that they have been regularly kept, arid to prove their general 
accuracy.(5) Yet the necessity of strict proof may be removed by the admis¬ 
sion of the defendant, and the fact of the absence by him of any evidence to 
impeach the accuracy of the accounts, the disputed items being satisfactorily 
accounted for.(6) The section simply requires that entries in accounts should, 
in order to be relevant, be regularly kept in the course of business : and although 
it may be no doubt important to show that the person making or dictating the 
entries had, or had not, a personal knowledge of the fact stated, this is a question 
Which affects the value , not the admissibility, of the entries.(7) 

Jama-u'asil-baJci papers are accounts made up at the cud of the year show- Jama-wa-il- 
iug the total rent demandable from each raiyat for the current year, the balance bakl paper*, 
of previous years, the amount collected during the year, the balance due at the 
end thereof, and sometimes an account of the land as well as the rent.(8) They 
ought not to be regarded as anything else than books proved to have been kept 
in the regular course of business.(9) Taken bv themselves they are not admis¬ 
sible as independent evidence of the amount, of rent mentioned therein ; but it is 


(1) Munchershaw Bejonjx v. New Dhu- 

rumsey Spinning Company, 4 B., 576 

0880 ), at p. 583, referred to in Ningmva 
v - Rharnthppa, 23 B., 6b 0898). 

(2) Deputy Commissioner of Bara Batihi 
v. Ram Bcrshad r 27 C. 118 (1899); s. c. 
4 C. \Y\ N., 147. 

C3) Deputy Commissioner, Bara Batiki 
v - Bershad, 27 C., 118 (1899) ; s. c 
4 C. W. N„ 147. 

(4) Munchershaw Bejonjx v. New Dhu- 
rutnsey Spinning Co., 4 B.. 576 ( 1880 ). 

(5) Dwarka Dass v. Janktc Doss, 6 M. 


I. A.. 88 (1855). at p. 98. 

(6) As to Bankers’ Books and the !>.x>k 
of Post Office Saving Banks and Money 
Order Offices. ?.\ Acts X\ III of IS'M and 
1 of 189.1. 

(7) R. v. Hanmanla, 1 B.. 610 (1877), 
at p. 616. 

(8) Field. Ev., Ith Ed„ Appendix. 

(9) Ram Lail v. Tara Soondari, 7 \Y\ 

R. 280 (1867); Kheero Movee v. Be joy 
Got Bid, 7 \V R , 333 (1867>: Be Joy 

Govind v. Bhcckoo Roy, 10 W. R.. c'Jl 
(1868 • Jackson, J., doubting. 








Value of 

these 

papers. 



BOOKS OF ACCOUNT. 


*8L 


perfectly light that a person who has prepared such papers on receiving pay¬ 
ments of the rents, should refresh his memory from such papers when <nvin» 
evidence as to the amount of rent payable ; when so used, they are not used as 
“ independent evidence.' (1) In a suit where the Lower Court found upon the 
evidence of (inter aha) certain jama-wasil-baki papers that the defendant had 
been the plaintiff’s tenant at a certain rate of rent and gave the plaintiff a 
decree for that rent, it was observed as follows “ Then it is said that, in the 
first Court, the Munsiff relied improperly on certain jama-wasil-baki papers. 
These jama-wasil-baki papers, we all know, are not evidence by themselves 
The mere production of such papers is not enough. But, coupled with other 
evidence, these papers often afford a very useful guide to the truth in cases of 
this kind ; and it is only nght that those who have been collecting rent with 
the assistance of such papers should produce them in Court ”(21 And in a 
suit(3) for arrears ox rent at an enhanced rate it was said The appellant’s 

r P a Pe r « under the Evidence Act of 

18i2 are no longer regarded as corroborative evidence and that thereto™ the 

But^w^oSrowTth^r 0 twh Weight Which sho ’uM be attached to them. 
W th f he exce pti°n of one case, Belaet Khan v. 

f is 

*™ h ■**”» *»r Kvond 

With regard to the value to be attached to these papers, there have been 
varying decisions In a suit for possession on the allegation of wrongful dispos¬ 
session, it was said Jama-wasil-baki . papers in a case of this kind are really 
of very little consequence or value, as it is a matter of perfect ease for either 
party in the suit to produce any number of such papers : the absence of parti¬ 
cular papers of this land does not appear to be a very material omission.”(6) 
In the case of Alhjat Chinaman v. Juggut Chunder(7) the Court(8) remarked as 
follows : But it is contended their allegations are corroborated bv the jama- 
wasil-baki papers filed by the respondent, m which the names of these rayats are 
entered. Now, we observe that such a document~a private memorandum 
made for the zemindar s own use and by his own servants—must be looked upon 
at suspicion, for nothing could be easier in a case )ike the present t j,. m 
to supplement defective oral evidence by the production of a document which 
could be manufactured at any time and to any required pattern Has then this 

tTfi att f ted n ? ** «» iMk ,TS D ° U, ’ tU T a PersoT'caliina hum,’,fa 

tnl t^ * tnuhar p r ‘as been produced to depose to / C’s (the tehsildar’s) signa¬ 
ture to this particular paper ; but the tell slid ar himself has not been examined 
and it is not pretended that the man is either dead or unable to depose The’ 

StW evid ? 1 2 3 4 S f quire A to P rovo a ,document so naturally open to suspicion, 
and that evidence haB not been given. In a subsequent case 9) Norman J 
referring to this case, said : “ As to the value of jama-wasil-baki papers as evidence 

w i 7 + n e w nl, , n , da ^ the De P ut y CoHector quotes a passage from the 
5 th Volume of the Weekly Reporter, p. 213, and treats it as if the lamuume 
applied to all jama-wasil-bakis. But there is a wide distinction between the 


(1) Akhill Chandra v. Nayu, 10 C., 248 
(1883) and see Mahomed Mahmood v. 
Safar Ali, 11 C., 409 (1885). 

(2) Roushan Bihce v. Hurray Kris to, 8 
C. 93] (1882). per Garth, C. J. 

(3) Sumomoyi v. Johur Mahomed , 10 C 
L. R., 545 (1882). 

(4) 22 W. R., 549, v. attic, p. 360. 

(5) lb. at p. 546, per Prinscp & Bose, 


JJ. 

(6) Shco Sukaye v. Goodur Roy , 8 W. 
R., 328 (1867), per Jackson, J.; but see 
Roushan Bibec v. Hurray Kristo , 8 C., 
926. supra. 

(7) 5 W. R., 242 (1866^. 

(8) Plicar and Glover, JJ. 

(9) Khccro Monce v. Be joy Gobind, 7 
W. R., 533 (1867) 
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case witn which the learned Judges were then dealing, and to which they applied 
their remarks, and the present. Here we have a senes ^jama-wasi l-tokis 
apparently regularly kept for ten years, with one gap, from 1249 to ->o . ‘~ 

is a single^ paper uiiattested, the writer of which was not called and his absence 
not accounted for. Of course, all books of account and entries made by or on 
behalf of a party when produced as evidence inliis favour must be receive \ \ 

caution ; but there seems to be no reason why a series of collection-accounts or 
jama-wasil-bald papers, appearing to be regularly kept, should not be enariea 
credit on the same principle as other contemporary records made ana . ^ 
the party producing them in the ordinary course of his business. In a.case i), 

where, in order to rebut the presumption in favour of a P ern ^. n ® 1 2 3 4 } t . J 
created by the fourth section, Act X of 1859, the fact of the ra e! „ ■ 

was paid having varied, was the fact sought to be proved } J j 

and similar papers, it was observed :—•“ The Judge(of the Lowei 1 , 

to the evidence of the gomastahs who filed or attested certain papers of the 
zemindar. Such papers, we need hardly observe, cannot in contest ably prove 
variations in a raiyat's jama, unless it can be shown not mere } a e jama 
ivasil-balci and similar papers show a varying rate, but that the raiyat has paid 
at a varying rate, otherwise every raiyat would be at the mercy o a zemindar 
or his agents. The Judge says that the witnesses attest these papers, but he 
does not say how he considers the miyats bound by them.(*J 

The jamabandi shows the quantity of land held by ea ^ ^I^dof 
different qualities (i.e., what is grown upon it), the rate of ren ( cultivator’s 
land, the total rent for all the land of that particular kind m e< > ■ 

possession, and, lastly, the grand total for all the lands of ewery h 
him.(3) Many of the following cases were decided under the 1 D v 

prior to the passing of this Act. In Gujjo Kocr v. Aalay r corro b 0 rative 
Mitter, J., said : “ The jamabandi paper may be onlv used a. t 

evidence, viz., of the same value as that which i< attached < ' ■ 

under Art II of 1855. These papers were admittedly P«par, b£ 1 
dar's own agent in the absence of the miyats, and if the acceP ti u <r 

coming forward to swear that he wrote the papers is o j J . . ^ 

every fact recited therein as true against the miyats, no ™ tllls 

would be safe.” And where certain jamabandi papers prepared by former 
patwari were produced in order to show the rent paid b\ toe defendant in previous 
years, Phear, .T., said: “Had the former pat wan come forward as a witness 
and sworn that he had collected rent from the defendant at the rate shown in 

jamabandi and that the jamabandi was his own record of the fact, then this 
would have afforded very material evidence in support of the plaintiff s claim j 
but this man is not called and his jamabandi papers without lum are valueless. 

(5) Jamabandi papers for the year in respect of which rent is claimed, made out 
by the officers of the person claiming the rent, cannot be evidence of his right 
to that, which they set forth ; though the evidence of the patwari (as being the 
officer usually charged with the duty of collecting rent) as to the amounts 
collected in previous years*; corroborated by the jamabandis of those years, 
would be about as conclusive in respect of the claim as it well could x> ( 
But. where the raiyat « signed a jamabandi they were held to be bound by *.</) 
A tenant, cannot be sued for enhanced rent upon a jamabandi to the termer 


(1) Gopal Mundul v. Nobo Kisscn, 5 
VV - R (Act X), 83 (1S66). 

(2) lb., at p. 84; but sec Shib Pcrshad 
v. Promotho Nath. 10 W. R., 1<>3 (1868) ; 
«iml Bclact Khan v. Rash Bcharw supra. 

(3) Field. Ev., 4th Ed.. Appendix, 739. 

(4) 14 \\\ R., 474 (1871) ; s. c.. 6 B. 
E. R„ App., 62; and see Chamnrnce Bibec 


v. Avuwolah Sirdar. <> \V. K„ 451 (1868). 

(5) Phugtcan Dult v. Shco ilungal. 22 
VV. K . 25(. (1874;. 

(6) Dhanookdharee bahec v. Toomcy. 20 
\V R 142 (1873); and «cc. Kishorc Dass 
K.'vursim Mahtoou. 20 W. R.. 171 (1873V 

(7) Watson & Co. v. Mahcndra Nath. 
23 W. R., 430 (1875). 
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which he has nob consented.(l) As to JaibaH{2 ), Ism-navisi{3). Settlement 
Beltari and Awdtglici{^) i IIaslabad( 5), and Kanungoifi) papers, sec cases 
cited below.(7) Although zemindari papers cannot be admitted under this 
section as corroborative evidence without independent evidence of the fact of 
collection at certain rates, they # can be used as independent evidence if thev 
are relevant under section 32 clause 2 ante.(8 ) a 



of entry In 35. An CD try in any public or other official book, register, 
cordmide or re . cord ’ sta1 i in p a Jact in issue or relevant fact, and made by a 
in perform- public servant in the discharge of his official duty or bv any 
ot Other person in performance of a duty specially enjoined bv the 
law of the country m which such book, register, or record is kept, 
is itself a relevant fact. 1 


Principle— The principle upon which the entries mentioned in this 
section are received in evidence depends upon the public ih,u, h 1 3 4 , , m ? 
keeps the book, register or record to make such enS afStLr.f Pe , rS ° n 
their truth. It is not that the writer makes them contemnornl ^T lluase f°f 
own knowledge(9), for no person in a private capacity can mnli! 7 ’ <°- ° f /ioi 
They are admissible, though not confirmed bSl t entries.(10) 
partly because in some eases they are required by law to h.> t ^-examination, 
made by authorized and accredited persons appointed for th m , a * are 

the sanction of the official duty, partly on account SI the vnuFfTTU™* I f 
matter, and in some instances of their antiquity Moreover^ >f the subject- 
stated in these entries are of a public nature, it would often he rhfflenU^ 6 
them by means of sworn witnesses.(ll) a ° tten be dlfficulfc to P ro ™ 

ss. 65 W. (/), 77 (Proof of public docu - s. 78 (Proof of certain official documents.) 

merits.) 9 * {Gfenuin^npQn c 7 • v 

s - It ,J w d TcTc? s- 81 {G rr ie - of » 

98. 70. 77 ( Certified copies of public docu * 6g kept by l aw ) 

merits.) 


I 




(1) Enayctoolnh Mr ah v. Nobo Cooniar, 

20 W. R., 207 (1873) ; Rcazooddecn 

Mahommed v. McAlpxne, 22 W. R., 540 
(1874) ; both followed in Akshaya Kumar 
v. Shama Churn . 16 C., 556 (1889). 

(2) Boidor.alh Parooye v. Russick Lall, 
9 W. R.. 274 (1868). 

(3) Fergussoti v. Government, 9 W. R.. 
158 (1868); Farquharson v. Duarkanath 
Singh, 8 B. I,. R., 504 (1871) ; s. c„ 14 

I. A.. 259 ; Erskins v. Government, 8 
W. R.. 232 (1867). 

(4) Bunivarry Lall v. Forlong 9 W. 
R.. 239 (1868). 

(5) Ram Narsing v. Tripoora Sundarcc , 
9 W. R.. 105 (1868). 

(6) Khecro Monec v. Bee joy Gobind, 
7 W R., 533 (1867): Nund Duntpat v. 
Tara Chand, 2 W. R. (Act X), 13 (1865) ; 
Owarkanath Chuckcrhutty v. Tara Soon- 
duri, 8 W. R , 517 (1867). 

(7) And v. Field, Ev.. 6th F.d., 159. 

(8) Charitar Rai v. Kailash Bchart, A 
Pat. 1. W., 213; s. c, 44 1. C., 422. 

(9) The dictum of Garth, C. J., which 
appear- to be to the contrary in Soraswdi 


was* diss^nterf^/ 9 C '» 434 < 1882 >’ 

Giriri /-» , ^ rom ,n Shoshi Bhoosun v. 

U is tub nT/, T’ 20 C - 940 0893), and is, 

£ si • 

also acceptecekf ^Vprincfple Vn^ 19 A, 

f 8 ~ ati - 

W \ Nath Mitra, 19 C. 

enlr^K * cnowlc< b'S a^wh^^opy'of'another 

i n V 'i : reccia - 5 App. Cas.. 624—644; 
/..van v. Kennedy. 56 L. T, 647; Z.a-ra/ 
Kuar v - MahpaJ Singh, ante. Where it is 
not shown that it is so made the entry 
ts inadmissible: Sheo Balak v. Gaya 
Prasad, 20 A. L. J., 601. 

■ 9cm s,arkie ' Ev - 2^2, 273; Taylor, Ev., 

5 1591 ; see remarks of Privy Council in 
Raja Bommarauzc v. Rangasamv Mudaly, 

6 M. T. A., at p. 249 (1885); Samar 

Dosadh v. Juggul Kishorc, 23 C., 370, 371. 






ENTRY IN PUBLIC RECORD. 


367 


and Official books, registers, and records :—Marriage Register(l) Acts XV of 
^(as amended by Act XXXVIII of 1920, XX of 1922,) ( Parsi Marriage and Divorce). 
6, S, and Schedule ; III of 1872 ( Non-Christian Marriage), ss. 13, 13A, 14. and 
Schedule III (See Act XXX of 1923) ; XV of 1872] ( Christian Marriage), ss. 28, 30, 31, 
32—37, 54, 62, 79, 80, and Schedules III, IV (See -Acts II of 1891 ; I of 1903; XIII of 
1911 ; X of 1914) ; 14 & 15 Vic., Cap. 40 ; Acts VI of 1886 (as amended by Act XXX\ II 
of 1920) ( Registration of Births, Deaths, and Marriages), ss. 7, 9, 32 — 35A ; I of 1S/G (B. C.) 
( Mahommedan Marriages), amended by Act I of 1903,) (2) Birth and Death Registers . Ac t 
VI of 1889 {Registration of Births, Deaths and Marriages), ss. 7, 9, IS, 22, 25, 2S, o~ .>5A. 
Registers or Records of Baptism , Naming, Dedication, Burial : —Act VI of ISSb as 
amended by Act XXXVII of 1920 {supra), ss. 32— 35A. Registers directed to be kept by 
the Indian Registration Act : — Act XVI of 190S {Indian Registration), Part XI.(3) Log¬ 
books : — Act I of 1859 ( Merchant Seamen), ss. 103 — 108 ; 17 & 18 Vic., Cap. 101 {Merchant 

Shipping Act), ss. 280, 285. Registers of Printing Presses, Newspapers and books published 

f in India Act XXV of 1867 Printing Presses and Newspapers), as. 6—8, and Part 
V; Registers of Inventions and Designs (&) : — Act II of 1911 as amended by Act XV II of 
1914 Sch., 1, and Acts XXVIII and XXIX of 1920 {Inventions and Designs), ss. 20, 46,71. 

Registers of Literary, Scientific and Charitable Societies : —Act XXI of 18G0 {Registration 

°f Societies). Registers of Companies :— Act VII of 1913 as amended bv Acts X and XI 
of 1914 and Act XLII of 1920 {Indian Companies), ss. 31, 40, 87, 120, 123 12o ; 
Part VI and passim.(o) Register of British Ships :—Act X of 1841 {Ship Registry), s. 4 ; 
17 & is Vic., Cap. 104 {Merchant Shipping Act) ; Records of Rights :—Act XVII of 188/ 

( Punjab Land Revenue) ; N.-W. P. Act III of 1901 (N.-W. P. Land Revenue). Settlement 

Record:—Be ng. Reg. VII of 1822, cl. 9 s. 9. Register of Tenures :—Act II of I860 

(B. C.) (Chota Nagpur Tenure ).(6) Registers :—Act VII (B. C.) of 1876 (“Bengal Land 
Registration.”)^7) Registers of Common and Special Registry : —Act XI of 1859 (Sales for 
Arrears of Revenue, Lower Provinces), Thirty-ninth section.(8) 

Taylor, Ev,. §§ 1591—159.3, 1774—1780 ; Powell, Ev., 9th Ed.. -’71—27.3 ; Roscoc, N. P. 
Ev., 24—129, 209—210 ; Steph. Di?., Art., 34 ; Phipson, Ev., fith, Ed., 320. 

COMMENTARY. 


<SL 


The Act does not contain any definition of either of the terms public Public. ^ 
or “ official ” or of a “ public servant ” ; but for the purposes of interpretation „ gX- 
reference may be made to the seventy-fourth(9) ami seventy-eighth sections, 
post , and to section 21 of the Penal Code in which the term “ public servant 
IS defined. Certain Acte declare that the officers appointed under them are 
bo be deemed 46 public servants/’ Thus, every Registrar of Births and Deaths 
appointed under Act VI of 1886 is deemed to be a “ public servant ” within 
the meaning of the Indian Penal Code.(lO) So also are census otficers(ll). and 


0) See also following repealed Acts: 
Y °f J852 (Marriage by Registrars), ss. 
p * .42, 49: XXV of 1864 (Marriage of 
hristians) ; V of 1865, s. 44 i Marriage 
Christians) ; XV of 1872 (Indian Chris- 
t,an marriage). 

(2) v. Khadem Alt v. Tajimunissa, 10 
C > 607 (1884). 

(3) Act XVI of 1908 (Indian Registra- 

10 i)) h a; - been amended by Act LV t 1°14 
« n V and XV of 1917, which see. 

J Ro ^’Pealed Acts: VIII of 1871 : XX 
rf V£V XV1 ‘ f 1 8«*4 : XT of 1851 : XVIII 
of 1847; IV ( ,t 1845; XIX of 1845; I of 
1S4.3; and XXX of 1838 

141 Sec also repealed Acts XV of 1859 
(Patents), XIII n f ]8 72 (Patterns and 
designs) andi V of 1888 


(5) v. Ram Dass v. Official Liquidator, 
9 A.. 366 (1887). 

( 6 ) v. Kir pal Narain v. Sukurmoni, 19 
C 09 ; Per tab Udai v. Mast Das, 23 C\. 
112 (1894). 

(7) v. post, cases under this Act. 

(8) Lukhynarain Chattoj'adhya v. Core 
chand Goosamy, 9 C., 116 (1882). 

(9) See Soniar Dosaiih v. Jugful 
Kishorc. 33 C. t 366. 309 (1895). 

(10) Act VI of 1886, 3. 14. A manager 
of an estate employed under the ( ouit of 
Wards has been held to be a jhiblic servant 
under the Penal (’ode. R. v. Mathura 
Prasad , U A., 127 (1898); R. v. Sidhu. 
26 A.. 542 (1904), [Gorait]. 

(11) Act XVII of 1890 (Census), ?. 3. 
Notwithstanding anything to the contrary 
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registering officers appointed under Act XVI of 1908.(1) It has been queneu 
whether the section applies to an entry in a public register or record kept 
outside British India,(2) 

This section in the main follows, but somewhat extends the English law 
on the same subject.(3) The book, register or record must either be a public 
or an official one ; it must be one which the law requires to be kept for the benefit 
or information of the public(4) : where so kept for information, the public having 
access thereto are not necessarily all the world, but may be limited. (5) A 
“ public document has been defined to be a document that is made for the 
purpose of the public making use of it—especially where there is a judicial or 
quasi -]udicial duty to inquire. Its very object must be that the public, all persons 
concerned in it, may have access to it.(6) Registers kept under private 
authority for the benefit or information of private individuals are inadmissible.(7) 
Two classes of entries are contemplated by this section :{a) by the public servants, 
(6) by persons other than public servants. In the case of the latter the duty to 
make the entrv must be specially enjoined by the law of the country in which 
the book,, register, oi record is kept (the section thus includes British, foreign 
or colonial registers)(8) , in the case of entries by the former it is sufficient for 
their admissibility that they have been made in discharge of official duty But 
in either case, as well m India as in England, the entry must have been made 
by a person whose duty it was to make it. Provision, however, is made bv Act 
VI of 1886 for the admission in evidence under certain conditions of certain 
records and registers made otherwise than in the performance of a duty specially 
enjoined(9) (v. post). In England it has been held that the entries should be 
made promptly or at least without such long delay as to impair their credibilitv. 
Thus an entry made more than a year after the event has been rejected.(lO) In 
India such delays will go to the weight of evidence only. Errors, erasures 
alterations and minor irregularities affect the weight and not the admissibility 
of the entries.(11) So also the fact that the entry is to the interest of the officer or 
body keeping the register.(12) Where objection was taken to the reception in 
evidence of certain village-papers directed to be made by Reg. VII of 1822, on 
the ground that they were not prepared or attested by the Settlement Officer in 
person as required by law, the Privy louncil said: “When documents are 
found to be recorded as being properly made up and when they are found to be 
acted upon as authentic records, the rule of law is to presume that everything 
had been rightly done in their preparation unless the contrary appears.‘ 5 (13)° 

In the last ease it was also held on the question whether there did or did not 
cxi-t a custom in the Bahrulia clan in Oudli excluding daughters from inherit- 
ing, that entries in a wajib-ul-avz were piopcrlv udinittecj to prove this custom, 


in the Evidence Act. Records of Census 
are not admissible in evidence in any civil 
proceeding any proceeding under Chap¬ 
ters 12 or .>6 of the Criminal Procedure 
Code (Act XVII of 1890, s. 12). 

(1) Act XVI of 1908, s. 84 (Indian 
Registration). 

(2) Ponnammal v. Sunttaram Pillai, 
23 M„ 499 (1900). 

(3) v. Field, Ev., 6tli Ed., 162 

(4) Taylor, Ev., 5 1592*i., and cases 

there cited. 

(5) Siurla v. Frcccia, 5 App. Cas.. 643. 

<6; lb. 

(7) Taylor, Ev., 8 1392»f., and cases 
there cited. See Paij Rath v. Sukhu 
Mahion. 18 C., 534 (1891). 

(8t With regard to the books recognised 
as official registers und public documents 


ui England', see Taylor, Ev.* § 1596n. 

Ruscf,e ' :v; P. Ev., 124—129, 209—216 in 
particular as to births, deaths and 
marnago in India, pp. 127, 128; Ratcliff 
v. Ratchff, l Sw. & Tr.. 467; Queen's 
Proctor v. Fry, 4 I\ D., 230; 14 & 15 
Vic.. Cap. *10. s. 11; 42 & 43 Vic., Cap. 8. 

(9) Act VI of 1886 (Registration of 
Births, Deaths, and Marriages), s. 35. 

(10) Doe v, Bray, 8 B. & C., 813. 

(11) Lye It v. Kennedy, 14 App. Cas., 437. 
As to the correction of errors in registers 
under Act VI of 1886, v. s. 28 of that 
Act. 

(12) Siurla \. Frcccia, 5 App. Cas., 643; 
Irish Society \. Perry, 12 C. & E., 641. 

(13) I.tkraj Knar v. Mahpal Smgh, 5 
C. 752 
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mom being a usage of the kind which Settlement Officers were required 
g. VII of 1822 to ascertain and record. (1) And in another case it was held 
by the Privy Council that entries in village-records by the officer charged by 
Government with the duty of making them (as under the Oudh Land Revenue 
Act, section 17) are primd fade admissible in proof of custom, as purporting to be 
made with due regard to the rules laid down for his guidance. (2) A wajib-ul-arz 
being an official village-record, is always admissible in evidence, though its 
weight may be slight or considerable, according to circumstances.(3) Thus in 
a recent- case it has been held that where no other evidence of a custom contrary 
tp the ordinary MitaksJiara Law of Inheritance was forthcoming, the Court was 
right- to disregard entries in a wajib-ul-arz which seemed rather to show the 
wishes of the persons consulted than to prove the custom. (4) A wajib-ul-arz 
prepared and attested according to law is primd facie evidence of the existence 
°f any custom of pre-emption which it records. It is a document of a public 
character which is prepared with all publicity, and accepted by the Courts 
as sufficiently strong evidence of the existence of any custom recorded in it so 
as to cast upon parties denying the custom the burden of proof.(5) In the under¬ 
mentioned case it was held that upon a question of custom a wajib-ul-arz is 
generally more valuable as a record of opinion of persons presumably acquainted 
with the custom, than as an official record of the custom ; but- if duly attested 
by Settlement officials and signed by zemindars of the village to which it relates 
ri may be admitted in evidence under this section.(6) It has been held by the 
Allahabad High Court that an entry in a wajib-ul-arz is primd facie a record 
pf a custom rather than of a contract and that the fact that such a word as 
wrarnama is used at the beginning or end of it is not enough to make the entry 
°nc of contract and not of custom.(7) The same High Court has held in a 
^ore recent case that where there is an entry as to pre-emption and no contrary 
evidence, the Court, having regard to the prevailing practice, can take the 
custom of pre-emption as proved.(8) The Privy Council has recently held 
that a Riwaj-i-jam is a public record prepared by a public officer in discharge 
°f Lis duties and under Government rules, and is clearly admissible, for instance, 
aa rebuttable evidence of a custom of inheritance among Mahomedan Jats 
settled in the Jhang district of the Punjab.(9) And in another later case the 
"ivy Council has held that £ conclusive evidence ’ in section 10 of the Oudh 
Estates Act (I of 1869) means not only evidence of being taluqdars but also 
•>f having that status on the lists, and that a wajib-ul-arz wliich merely related 
raditions and purported to give the history of devolution in families (not the 


e GO lb. A wajib- ul-ars is primd facie 
sl * ence of custom: its object is to suppl> 
fn ™ o£ existing local custom: see the 
owing cases:— Isri Singh v. Gunga, 2 
• /6 (1880) ; Muhammad Hassan v 

LaI ' 8 A ’ 434 (1886); Deoki- 

s dan y- Sri Ram, 12 A., 257 (1889); 
p * crtl>l( lb7faja Prasad v. Garurudhtvaja 
v fl 1 ’}$ A., LI 7 (1893); Utna Par sad 
Sadh r arp Si **h, 15 C\, 20 (1887); 

(18 v * Ra S* Ram > 16 A., 40 

nr ih-r.,1- C,c *’ urud hwaja Prasad v. Stipcr- 
H c. 5 C. W. N., 33 (1900): 

25 r on” ,, i' lh Nasir v. Month Chattd, 

Prosli 1 aH t 2 V Ram Sar ‘“’ v - Si,al 

A., 5.0 ■ L - J-. 278 (1904); 3. e„ 26 

is trimn - n r,e ? ' n 't'ajib-ut ar.r. Entry 
or existr/r CU ' , CVUlcnce under this section 
custom; Cokul Dichit v. 

l t„V L - J -’ 790 t,9 ° S) 


W, LE 


Murli Dhar. 10 C. W 


N., 730; P. C., 8 B., 402, 

(2) Musst. Parbati Kunwar v. Rani 
Chandcrpal Kunwar, P. C. (1909), 36 I. 
A.. 125. 

(3) Mahomed I warn v. Surdar Hussain. 
2 C. W. N., 737 (1898). 

(4) Anant Singh v. Durga Singh, P. C. 
(1910). 37 I. A., 191: Matvasi v. Mul 
chand (1912), 34 A.. 434. 

(5) Alt Nasir v. Mam h Chand, 25 A., 
90. 90 (1902). 

(6) Musamat ParbaH Km.iear v. tfoiii 
Chanderpal Kunwar, 8 O. C., 94, F. c. 
(1909). 36 I. A.. 125. 

(7) Returaji Dubain v Pah he an CagaL 
JF. B., 33 A.. 196 (1911). 

(8) Pasal Husain v. Muhammad Sharif, 
36 A., 471 (1914). 

(9) Beg v. Allah Villa, P. C., 44 C., 
749 (1917). 
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narrator’s) was insufficient to rebut the presumption of a pre-existing custom.(l) 
In a suit for possession of a fishery, an admission made by the defendant’s pre¬ 
decessor in title in a written statement filed in a previous suit was allowed to be 
proved under this section by the production of the decree in such previous suit, 
it being the duty of the Court under the old practice of Mofussil Courts to enter 
in the decree an abstract of the pleadings in each case.(2) Quinquennial papers 
were rejected by the Lower Court: the latter was ordered to take these into 
consideration on the remand of the case.(3) Revenue registers in the Madras 
Presidency, judgments, and other public records were admitted in Byathamma 
v. AvullaX 4) The measurement papers prepared by But warn Armen donot(5), 
but chillas of the avenue-survey do(6), come within the description given in 
this section fi e Batuara Kliasra is generally prepared by the Amin on the 
admission of both the landlord and tenants regarding the latter’s holdings 
and m cases of difference on the basis of summary decisions by the Balaam 
Deputy Collector and as such is very valuable evidence in subsequent disputes 
But a Kliasra prepared not on the basis of admissions of aU parties but on 
information supplied by one of them and without enquiry as to whether the 
rent resulting therefrom is that which is at the time nn7bl7; kiVm 
valueless in evidence.*?) Certified copies of papers in the Cokctora^S 
prima facie appear to be the record of a partition made in a proceed^ nd 'r 
Reg. XIX of 1834 between the predecessors of the parties to a suit are admissible 
in evidence quite apart from anything contained in this section (8) A cert We 
of guardianship is a document which is issued to a person appointing him the 
guardian of a certain person on the ground that that person is a minor This 
certificate is neither a book nor a register, nor a record kept bv any officer in 
accordance with any law, but is a certificate, as it professes to be of which 
there is only this one, and which is not a public record or register of any kind 
but is a document issued to a partic ular person giving to that"particular person’ 
and only to him, a particular land of authority. It is no evidence of minority 
under this section.(O) A teis khan a register (so called from the number of 
columns in the statement or register) prepared by a patwari muler rules framed 
by the Board of Revenue under section 166 of Regulation XII of 1817 is'not 
a public document nor is the patwari preparing the same a public servant It 
is a document prepared in the zemindar’s slwrista by ti cj'who is paid 

by the zenundar but approved by the Collector. These registers are no doubt 
kept for the information of the Collector, but that does not make them binding 
as official records of the facts contained in thcm.(lO) A register of Vlinhri don 
vil ages is an official document.(ll) The Fergana h U ^TatVltSers ^e 
of‘ an e entrv n thcrerii ly 7* m e not adndssiHe in evidence to prove nn omissiem 
nidVaumJiZJ? <M*ra?es. The Ran a ago account and the General 
and MauMwar Registers being intended to facilitate the collection of the 
Government Dues, there was no authority to enter therein lakherajes of less than 


(1) Murtasa Husain Khan v. Muham¬ 
mad Yasin Ali, P. C., 38 A., 552 0916). 

(2) Parhuty Dassi v. Purno Chunder, 9 
(\, 586 0883); followed in Byathamma 
v. Avulla, 15 M., 23 (1891); and Thama 
v. Kotxdan, 15 M. t 378; cf. Subramanya v. 
Parawasmaran, 3 1 M., 12 (1887). 

(3) Shoshi Bhusun v. Grish Chunder, 
20 C, 942 (1893). 

(4) 15 M., 24, 25, supra; Krishnama- 
chanar v. Krishnomarhatiar, 38 M., 166 
0915). 

(5) Mohi Chcnadhury v. Dhiro Mis- 
srain, 6 C. 1. R., 139 (1880). 

(6) Gtrituira Chandra v. Rajcndra 
Kath, 1 C. VV. N., 530, 533 (1897) 


(7) Rai Babu Golab Chand v. Sycd 
Salka Hussain, 5 Pat. L. W 6: s. c.. 36 
P C. f 513. 

(8) Khclra Nath Mandal v. Mahomed 

Alla Buksh, 23 C VV. N.. 48; c., 45 

l. C., 921. • 

(9) Satis Chunder v. Mahcndra Lai, 17 
C849 (1890); followed in Gutijra Knar 
v. Ablakh Panda, 18 A.. 478 (1896). 

OO) Baiji Nath v. Sukhu Mahton, 18 C., 
"34 ( 18 ll l ) ; iolluwed in Samar Dosadh v. 
Jitzolkishorc Singh. 23 C., 366 (189>)j 
C'nalho Singh v. Jharo Singly, 39 C., 995 
0912). 

( 11 ) Rai Bhaiya Diraj 2fahto, 

22 C. VV. N., 439. 
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—--'igbas in area of lakherajcs not the subject-matter of resumption proceedings. 

xhe Thak Officers not being empowered to measure and record laJcherajes of 
less than 50 bighas in area, the omission of lakheraj as in the Thak statement 
was not of any probative value.(l) The map and chitta prepared by the 
Partition Amin under the provisions of section 54 of the Bengal Estates Partition 
Act, proved to have been accurately prepared or to have been accepted and 
acted upon by the landlord, are, independently of this section, admissible in 
evidence against the landlord for the purpose of proving what lands were held 
and bv what tenants.(2) Copies of judgments have been admitted under this 
section.(3) Statements of facts made by a Settlement Officer in the column 
of remarks in the dharepatrak are admissible as being entries in a public record 
stating facts, and made by a public servant in the discharge of his official duty ; 
out the opinion of the survey-officer as evidenced by the effect of the dharepatrak 
and the place assigned to the defendant’s* ancestor in it, the survey-officer not 
being at that time invested with authority to decide questions of tenure between 
the Jchot and his tenants, is not, even if regularly recorded, admissible.(4) A 
report on a temple by a Jcliotwal made in 1840 at the instance of a Political 
Agent has been held relevant to the question of the ownership of the temple. (5) 
A statement of a witness to a police-officer under the provisions of section 162 
°f the Criminal Procedure Code, reduced to writing, is not a record within the 
meaning of this section.(6) Neither is a hutwara Jchasra prepared under the 
Estates Partition Act (V of 1897).(7) A recital in a judgment not inter partes 
of a relevant fact- is not admissible in evidence under this section.(8) 


In a case in which the question was as to the existence of a customary right- 
mid certain reports of former Collectors on the subject of this right, made under 
sections 10 and 11 of Mad. Reg. VII of 1817, were used in evidence, the Privy 
Council said :—“ Their Lordships think it must be conceded that when these 
reports express opinions on the private rights of parties, such opinions are not to 
be regarded as having judicial authority or force. But being the reports of 
public officers made in the course of duty and under statutable authority, they are 
entitled to great consideration, so far as they supply information of official pro¬ 
ceedings and historical facts, and also in so*far as they are relevant to explain 
the conduct and acts of parties in relation to them and the proceedings of the 
Government founded upon them.”(9) A single document may be a public 
record within the meaning of this section, and a report made by a District 
Officer in the discharge of his duty as such officer has been held admissible in 
e ^ence.(10) But the question whether such a document is an entry in an 
official book, register or record, will depend on the circumstances of each case. 
J hus it has been held that answers to official enquiries made under the direction of 
Government are primd facie admissible(ll) and in another case where a TahsUdar 
Sported in response to a Collector’s requisition that according to a village-munsif 
certain charities had not been begun, it was held that this was not admissible 
under the first part of this section to prove that the charities were not performed 


(1) Btpradas Pal Chou'dtiury v. Mono¬ 
mania dfvi, 45 C., 574 ; s. c. t 22 C W N , 
•* 96 . 

(2) Di)i?nath Chandra v. Nazvab Ali, 49 
J * C.. 984. 

(<*) KrisUn&sann Ayyangar v. Raja- 
eopala AyyangaT - 18 M.. 73, 78 (1895). 

(4) Madhavrao Appaji v. Dconak, 21 
H.. 695 (1896). 

(5) Baldeo Das v Gobind Das , 36 A., 
l6 l (1914). 

j sal> v ailddJ p 5 c XV. X.. 65 

(1900) ; s. c.,’28 C., 34?- 

A andlal PatJiak v Mohanih Chan- 


urpa: Das. 17 C. U J-. 462 (1913); c., 

17 C. W. N.. 779 (1913). 

(8) Scethapati Rai* Dora v. Vcnkanna 
Dora. 45 M.. 332 (1922). 

(9) Mutiu Ran: l in go v. Pcrianayagum 
Fillai. 1 I. A., 209, 238. 239; Lcrlanund 
Singh v. Mussamat Lakhputtce, 22 W. R , 
231 (1874), in which it report was rejected. 

(10) Raman v. Secretary of State, 11 
Mad. L. J., 315. 

(11) Mussamat Parbali Kunivar v Rani 
Char.derpai Kumcar, P. C. (1909), 36 I. 
A., 125 and v Jitfoyamha Bai Sahib a v. 
Venhatasavii A.nmol, 7 M. L. J., 117. 
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at that date.(l) A document purporting to be a certified copy of a will taken 
from the Protocol of Record in Ceylon was held not to be admissible under this 
section.(2) But a certified copy of an entry in a register of births and deaths 
has been admitted under this section(3) and a certified copy of an order of a 
Probate Court and grant of letters of administration has been held admissible 
under sections 66 and 74.(4) A passage in a district Gazetteer describin g the 
lineage of one of the leading families of the district cannot supply the want 
of a pedigree showing the family and the members of it.(5) The peon’s return 
in execution proceedings being an official record made by a public servant in 
the discharge of bis official duty, is admissible in evidence.(O) 

If the entry states a relevant fact, then the entry having stated that rele¬ 
vant fact, the entry itself becomes by force of the section a relevant fact • that is 
to say, it may be given in evidence as a relevant fact, because bein« made bv a 
pubhe officer or other person m performance of a special duty it contains an entry 
of a fact which is relevant (7) The entry is evidence, though the person who 
made it is alive and not called as a witness. For the proof of public and official 
documents, „ sect.on, 76 to 78 (,«<). Though the 4,4 Ty b IS 
evidence of matters directed or authorized to he inserted therein, vet the person 
relymg on the register may, by offering other evidence, displace the presumption 
which the register affords.(8) A person who is not a party to the malum- ot the 
entry is not bound by the statements m it in the sense of being estofped or 
concluded by them They are only received as evidence and are open to be 
answered, and the statements in them may be rebutted.(9) 1 

This section does not make the public book evidence to show that a par¬ 
ticular entry has not been made m itJlO) An entry is evidence of those matters 
which, under the provisions of a particular aw, it is the dutytll) of a particular 
person to enter in the register kept in accordance with the directions of that law, 
or of matters entered by a public servant in the discharge of his official duty.(12) 
But entries of matters which there is no duty to record are inadmissible.(13) 
Where a husband and wife (Mahommedans) registered their marriage under Ben¬ 
gal Act I of 1876, setting out in the form prescribed in Schedule A to the Act, 
as a special condition ” that the wife under certain circumstances therein set 
out might divorce her husband, it was Held in a suit by the husband that the 
“ 8 P e « al condition ” was a matter which, under the provisions of the Act, it 
was the duty of the Mohammedan Registrar to enter in the register, and that, 
therefore, a copy of the entry in the register was legal evidence of the facts therein 
contained.(U) .An entry of a particular fact is none the less evidence, though 
the pernor, -i-joined to make that entry has no personal knowledge of that fact, 
as where it is reported to him.(15) 


(lj Mailikarjuna Duggct v. Secretary of 
State for India, 35 M., 21. 

(2) Ponnammal v. Sundaram Pillai, 23 
M., 499, 503 (1900). 

(3) Krishnamachariar v. Krishnama¬ 
chariar . 38 M., 166 (1916). 

(4) Habiram Das v. Hem Nath Sarma, 
19 C. W. N., 1068 (1915;. 

(5) Balmaknnd v. BUhva Nath, 52 I. 
C., 851. 

(6) Hcramla Nath Bandopadhyuya v. 
Surendra Nath Mitra. 53 I. C., 20. 

(7) Lekraj Ktiar v. M ah pal Singh, 5 C., 
7 54 ; Parbulti I Jussi v. Pur no Ch under, 
ante. 

(8; Ram Das v. Official Liquidator, 9 
A., 386. 

(9) Lekraj Kuar v. Afahpal Singh, S C.. 
755. 

(10> In thrr matter of Jag gun Lall, 7 


rJtlN ' 1S S0) : aud see Jt. ▼. Greet 
L \. dcr : 10 C - 1024 (1884); AH Nasir 
Ghand, 25 A., 90 (1902). 

. U -V. °T? d - Fra »ce V. Andrews, 15 Q. 
Vi'; ’r.?° Scoe - N - P - r '-v., 124. 

, ' V' Lchra l Kuar v. Mali pal Sin-u 

•mte. and Fortuity Dassi v. Punu> Chin- 
dcr. ante. 

( I 1 Lycll v. Kennedy, 8upr a The 

•7 Public 1 Off n0t / xtend to cntr ies* which 
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Chand, 25 A., at p 04 t W V * M ™' k 
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u, truth and accuracy c annot bc 

tn fill'd Wh, l ch we « never intended 
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(14) Khadqw Ah v Taft *m r 
690 (1884). lajimumssa. 10 C., 

Doe d. Prp nc9 v Andrews, supra; 
per ./arth L. J., centra ( v p os j) 
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^ _admissibility of this class of evidence does not depend upon personal 

wledgft (v. ante). And so when the manner, in which certain wajib-id-araiz 
(or village-papers), directed to be made by Regulation VII of 1882, were made 
up with respect to a custom, appeared to be that the officer recorded the state¬ 
ments of persons who were connected with the villages in the pargana in which 
the taluq in suit was situated, and objection was taken to their reception m 
evidence on the ground that they were not prepared or attested by the Settlement 
Officer in person , as required by the Regulation, and that the papers on the 
face of them did not show that the officers had passed any judgment upon the 
information they received, it was held that it was no valid objection that the 
papers had been prepared and attested by officers subordinate to the Settlement 
Officer, and that the fact that the officers recorded these statements and attested 
them by their signature amounted to an acknowledgment by them, that the 
information they contained was worthy of credit and gave a true description of 
the custom.(1) And in a recent case in the Calcutta High Court it was held 
that entries in a public register kept in the Survey Office for the public benefit 
and under sanction of official duty are admissible under this section, even when 
they appear to be copies of earlier entries, which had needed re-copying, and 
therefore presumably made without personal knowledge. (2) 

In Saraswati Dasi v. Dhanpat Singh(3), Garth, C. J., said that he thought 
that entries in a register made by the Collector under Ben. Act VII of lb < 0 (Ben¬ 
gal Land Registration) could never be evidence of title or even of possession, 
except perhaps in the case of entries made under the fifty-fifth section(4), 
and that he understood this section (section 35) to relate to that class of oases 
where a public officer has to enter in a register or other book sonic actual jact 
which is known to him : as for instance, the fact of a death or marriage, but that 
the entry that any particular person is the proprietor of certain land, is not 
properly" speaking, the entry of a fact, but is a statement that the person is 
entitled to the property, and is the record of a right, not of a fact.(0) 1 ut 

in a subsequent case(6), in which the plaintiffs tendered in e\iden( e extrac s 
from the Collector’s Register, kept under the same Act, for the purpose of 
showing that certain persons were the registered proprietors of a block of land 
and the quantity of land held by them, and his evidence was rejected by the 
lower Courts on the authority of Saraswati Dasi v. Dhanpat Singh , it was held 
[dissenting from the dictum of Garth, C. J., which, it was pointed out, was not 
assented to by Field, J., and was opposed to the decision of the Privy Council 
in Lekhraj Kuar v. Mahpal Singh{ 7),] that the entries being of matters which 
it was the Collector’s duty to record, and in the form directed by the law to be 
kept, certified copies thereof were admissible in evidenco quantum valeat.(8) 
In the undermentioned case(9), the Court said with regard to these entries <£ as 
evidence of ownership their value may be, and I think is, very small, but it is 
impossible to say that they are not evidence, and I therefore admitted them.”(10) 


(1) Lckraj Kuar v. Mahpal Singh, 
supra, 751, 753. 

(2) Graham v. Phanindra Noth Mitra, 

19 C. W. N., 1038 (1915). 

(3) 9 C., 431. 

(4) Act VII of 1876 (B. C.). which 
provides for cases in which there is a 
dispute, between two persons, as to which 

entitled to be registered, and the Collec¬ 
tor lia?j to ascertain which of those person*: 

is in possession. 

(5) Saraswati Das: v. Dhanpat Singlt, 
r ui»ra, 434, 435, and see Ram Bhutan v. 
tchli Mahto , 8 C., 853 (1882). 

(6) Shoshi Bhoosun v. Girish C hunder, 

20 C., 940 (1893). 


(7) 5 C., 744. 

(8) Shoshi Bhusun v. Girish Ch under, 


upra, 942. 

(9) Gungamowr Devi v. Apuroa 

*hattdra , Suit Mo. 632 of 1901, Cal. li. C., 
!8 Nov., 1902. _ . e 

(10) Per Henderson, J.-—The value 
hese entries twhich have frequentl> been 
idniittcd in other cases) must to some 
xtcut depend upon the circunuitnnccB 
iroved. In the cai>e cited, (he following 
[oetinients were admitted :—Collectorate 
Registers, Registers under the Land hegis- 
ration Act, Land revenue challans, Mum 
ipal Bills, Collectorate Bill Registers, 
lutation-proceedings, Assessment Register 
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And in a case where there was no settlement of rent under the Bengal Tenancy 
Act, Chapter X, it was held that the entry in the record of rights, if it was 
duly published, would be only primd facie and rebuttable evidence* in favour 
of the landlord.(1) It has been held in Bombay that a Collector’s book is 
kept for purposes of revenue, not for purposes of title, and the fact of a person’s 
name being entered in the Collector’s books as occupant of land, does not, 
necessarily of itself establish that person’s title, or defeat the title of any 
other person.(2) 


In certain cases the law has expressly declared of what particular facts these 
entries shall be evidence, as in the case of Marriage Registers 4 certified eonv 
under the 9th section of Act VI of 1886 is admissible in evidence* for the purpose 
of proving the marriage to which the entry relates.(3) A Register of Parsi Mar¬ 
riages is admissible as evidence of the truth of the statements therein contained. (1) 
So also is a Marriage Certificate Book under Act III of 1872 (5) A certified eonv 
under the Indian Christian Marriage Act is admissible as evidence of th e marriage 
purporting to be so entered or of the fads purporting to be so certified therein .(6) 
A certified copy of certain registers of marriage made otherwise than in 
performance of a special duty is admissible under Act VI of 1886 for the 
purpose of proving the marriage to which the entry relates.(7) The solemniza¬ 
tion of a marriage between Christians in British India may be proved in England 
by the production of a certificate of the marriage from the India Office (8) 
Foreign Registers of marriages and baptisms or certified extracts from them 
are receivable in evidence m England as to those matters which are properlv 
and regularly recorded in them when it sufficiently appears that thev have been 
kept under the sanction of public authority and are recognized by the tribunals 
of the country where they are kept as authentic rocords.(9) Births : Deaths . 
In the undermentioned case a certified copy of an entry in a Register of Births 
was produced in proof of the date of the birth of a party and admitted in 
evidence.(10) A copy certified by the Registrar-General is admissible for the 
purpose of proving the birth or death to winch the entry relates.(ll) A copv 
given by the Registrar is admissible for the same purpose. A certified copy of 
certain registers of birth, baptism , naming . dedication, death or burial made 
otherwise than in performance of a Special duty, is admissible in, VI of 

1886 lor the purpose of proving the birth baptism, naming, dedication, death 
or buna! to which the entry relates. (12) A Register of Births and Deaths 
kept at the Police-stations is a public document within the meaning of this 
section and a certified copy of an extract therefrom is admissible in evidence (13) 
An entry made m a ( haulddar’s register ol bi.ths u U <| d i,,l 

m evidence where it neither purport tm i- ; proved to be sig llc d by the station 


of Calcutta Municipality and pottah 
granted by Government. As to the nature 
of the latter, see Freeman v. Fairlic 1 M. 
I. A., 330, 338, 346. 

(1) Abdul Rashccd v. JoaeAi Chandra 
Roy (1906), 11 C. W. N., 153. 

(2) Fatma v. Durya, 10 Bom. H. C. R., 
187 (1873); Bhar.oji v. Bapuji, 13 B.. 75 
(1888); Bibi Khavcr v. Bibi Rukha , 6 
Bom L. R., 983 (1904). 

(3) Act VI of 1886 (Registration of 
Births, Deaths, and Marriages), 9. 9. 

(4) Act XV of 1865 (Parsi Marriage, 
and Divorce;, ns. 6, 8. 

(5) Act III of 1872 (Non-Christian 
Marriage;, ss. 13, 14. 

(6; Act XV of 1872 (Christian 
Marriage), as. 79, 80. 

(7) Act VI of 1886, s. 35 [As to 


Mahoramedan marriages, v. Act I of 1876 
ante] ' ’ ^hadem Ali v. Tajimunissa, 

r.ioo . W ?l ,mac0 *t v. Wcstmacott, P. D. 
0899 ,. 183 ; s . c 3 c. W . N cxlii . 

! v * Kennedy, 14 App. Cas., 

43 /, 448 . 


O0) In the estate of Mary Goodrich 
(deceased), Payne v. Bennett (1904), 1 
K- B., 138, diss. front />i ro fVintle L R., 
9 Eq.. 373. 5>e 1 All. L. J.. 76m. 

(ID Act VI of 1886, a. 9. 

(12) lb., s. 35. As to Mad. Act III of 
1899. see Rafnalviga Rcddi v. Kotayya, 41 
M., 26. 


(13 * Sheikh Tamisuddin v. Sheikh 
Tacn, 46 C.. 152; s. c., 22 C. W. N. 822; 
46 I. C., 237. 
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the register not being one directed to be kept by any law.(l) The 
_ 0 J5ter of members of a Company is primafacie evidence of any matters by the 
Indian Companies Act directed or authorized to be inserted theiein( ) 
certificate of shares or stock is prima facie evidence of the title to the shares 
and stock. (3) The reports of Inspectors of Companies are adnussibie as 
evidence of the opinion of the Inspectors in relation to any matter contained 
in such report.(4) The minutes of all resolutions and proceedings ot general 
meetings are admissible in evidence in all legal proceedings.(5) hen a ^mpany 

is being wound up, all documents of the Company and liquidators are, as between 
the contributories, prima facie evidence of the truth of all matters puipor ing 
to be therein recorded.(G) All copies given under section 52 ot the Inman 
Registration Act are admissible for the purpose of proving the contents ot tne 
original documents.(7) An office-copy of a declaration under ie 11 _ J 
Presses and News-papers Act is prima, facie evidence that the person whose 
name is subscribed to such declaration was printer publisher of the periodical 

work mentioned in the declaration. (8) The registers of Patents and Designs 
shall be prima facie evidence of matters inserted therein in accordance with 
the Act.(9) And a certificate under the hand of the Controller as to any entry, 
matter or thing (made by him in accordance with the Act or the Rides there¬ 
under) shall be prima, facie evidence of the entry having been made, antt ot the 
contents thereof and of the matter or tiring having been done or left todone.( IO) 
Certified copies of documents of Literary , Scientific and Charitable S^eliesfded 
with the Registrai an of the matters therein . d . ) 

Certified and sealed copies of proceedings taken and bad under the 
Debtors Act are, without proof of seal or other proof whatsoeVc , , 

evidence of the same.(12) Entries in registers prescribed to be kei ■ ^ 

various Municipal Acts , and the proceedings of Municipal Committee, r^ . 
in accordance with the provisions of the particular Act * 

also be relevant under this section ; as also will all other en - J 1 
and official books, registers and records, directed to be kept bv . 
time bcino (v. ante, Cognate References to Section and Appendix). In England 
it has been considered doubtful how far a register can be recced to prove 
incidental particulars concerning the mam transaction, even where these are 
required bv law to be included in the entry. 

It is said that if such particulars are neces-arily within the knowledge of the 
Registering Officer thev will be admissible, otherwise they seem to be evidence 
only when”expressly made so bv Statute.(13) Bur it is submitted from a consi¬ 
deration of the words of the section and on the authority of the cases previously 
cited, that (even where not so expressly declared) a public register in India is 
evidence of all particulars required by law to be inserted therein, whether they 
relate to the main or incidental fact, or transaction. Under tliis section a 
statement made by a Survey Officer, in a Village Register of Lands, that the name 
of this or that person was entered as occupant, would be admissible, if relevant 
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(1) Mchained Jafar v. Emperor, 22 
O. C., 250; s. c., 54 I. C\, 166. 

(2) Act VII of 1913 (Indian Com¬ 
panies), s. 40; Ram Das v. Official 
i^iquidatot, ante. 

(3) Act VIL of 1913, s. 29, and Act 
XI of 1914. 

(4) lb s. 143. 

(5) Act VII of 1913, s. 83. 

(6) Jb. t s. 240. 

(7) \ct XVI of 1908, s. 57. Sec also 
Act Vi 1 of 1876 (B. C.) (Bengal Land 
Registration ) ; Ram Bhusun v. Jcbli Mahto, 
^ C, 853; Sarasivati Das' v. Dhanpat 


Singh ; Soshi 13 ho os an v. C trash ChunJcr, 
ante. 

(81 Act XXV of 1867; ss. 7, S. 

(9) Act 11 of 1911; as. 20(3), 46(3), 

(10) /ft., s. 71. ■ ■ t 

(It) Act XXI of I860 (UeBiatrolion of 

Literary, Scientific and Charitable 
Societies), s. 19. 

(U) 11 & 12 Vic., Cap. 21. s. 74, and 

(13) Phipson, Ev., 5th Ed., 323; Doe v. 
vs. 1 M. & R.. 386; HuMlcy v. 


Borne 




Donoz'itti, 15 Q. B., 96. 
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but it would not be admissible to prove the reasons for such an entry as facts in 
another case.(l) So also statements of facts made by a Settlement Officer 
in the column of remarks in the dharepatrah, but not his reasons for the same 
(even though they may consist of statements of collateral facts, which it was 
no part of his duty to enquire into) are admissible in evidence (2) 4 recital 

in a public record as to a statement made by a public servant with reference 
to a particular statement of the grant by the Government may be admitted 
under this section as proving that the public servant made the statement that 
he is stated to have made, if the fact that he made such a statement is a relevant 
fact. But such a recital would not be admissible under section 48 in a ease 
where, a specific right claimed by a particular individual and not a general 
right is being dealt with.(3) When a register is clearly an official document 
it is admissible m evidence under this section. But if it pnnLi 1 1 

«* T « ”‘ ch ? d r„T' ™ ofthe .25 

duty by reason of which it came into existence, that narf mi,,!,. v, ,, omoiai 

On the question of the admissibility in evidence ® t adlmss . lb ‘ u ' 

of Minhaidari villages, held that the register bein-' clearly an official f reglst ® r 

in the absence of anything to show that any partffiffiar naTn?? d< ? CUment ’ 

of the official duty, by reason of which fc 7 S£ jj£ 

consequence that part might not be admissible \v w admi^Ul’ m 

„„le, .hi, section.(-1) A, to „gis„ r of pr.vioue^S^idStr 

of the identity of the parte, aomo evidence Sf that fact muSt b!”ve”S?i 
calling the minister, clerk or attesting witnesses or others nr a Jf b . +T’ u 7 
writing of the part ^od.(G> To prove the handlin', of 

in the register, it is not necessary to produce the original register for that W- 
pose, but the witness may speak to the handwriting in it without producing (7) 
A photographic likeness.may often be used for the purpZtCg 
tins is constantly done in actions for divorce(8), and has been even allowed 
in a Criminal trial. So where a woman was tried tor bigamv >■ oliotom- ml, ,f 
her first husband was allowed by Willes, J., to be shown°to the witness'pre-ent 
at the first marriage in order to prove his identity with the person mentioned 
in the cerlificate of that marriage.(») 

36. Statements of facts in issue or relevant facts marie 
m published maps or charts generally offered for public gale 
or m maps or plans, made under the authority of Government’ 
as to matters usually represented or stated in such maps, charts 
or plans, are themselves relevant facts. 

Principle. This section includes two classes of maps - (a) Dublished 
maps or charts genera lly offered for public sale,; and (6) maps'or phms made 


(1) Govindrav Dcshmukh v. Rogho 
Deshmukh, 8 B., 745 (1884); followed in 
Madhovrao Appaji v. Dconak, 21 B., 695 
(1896) ; as to Collector’s books as evidence 
of title, v. Palma v. Darya Sahcb, 10 
Bom. H. C. Rep., 1$7 (1873); Bhogoji v. 
Bapuji. 13 B., 75 (1888). 

(2) Madhavrao Appaji v. Dco)iah\ 21 
B. 695 (1896). 

(3) Sankarachnryu Stvumifjal v. Monali 

Saravaita, 51 T. C., 876. 

(4) Rai Isiiaiya Diryaj v. Beni Mahto, 
22 C. W. N., 439; a. c., 23 C. I . J.. 1 ; 
47 I. C.. 1. 


(5) Maung Tha Can v. Emperor. 19 

, ’-J" 11 ; ?• 42 I. C„ 923. 

(6) Roscoe. N. P. Ev.. 124 

ill l b ' ; 7 ay£ / v - Glossop, 2 Excb., 409. 
W In Afarttn v. Martin, 3 C. W. N. 
Inxvh (1899), the respondent was identi- 
hy photograph. However in 

1 ' ,fJ ' u trii/t.'L. R. P. D. (1896). 74. it 
wn * * 1cIci t “ at 3n matrimonial cases, except 
nnr!( r very special circumstances, the 
1 ,Jl3rt wl11 not a ct upon identification by 
a photograph only. 

* (9) Roscoe, N. P. Ev., 124; R. v. Poi¬ 
son, 4 F. & F., 103. 
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under the authority of Government. The admissibility of the first class depends 
on the ground that the publication being accessible to the whole community 
and open to the criticism of all, the probabilities are in favour of any inaccuracy 
being challenged and exposed(l) ; and of the second class on the ground that 
being made and published under the authority of Government, they must be 
taken to have been made by, and to be the result of, the study or inquiries of 
competent persons : and further (in the case of surveys and the like), they 
contain or concern matters in which the public are interested.(2) 

s. 83 (Proof of maps or plans made for the 
purpose of any cause.) 

s. 87 ( Presumption as to any published map 
or chart.) 

a. 90 (Presumption as to map or plan 30 
years old.) 


s 3 (" Fact in issue.”) 

s. 3 (“Relevant”) 

s. 3 (A map or plan is a “ document”) 
s. 57 (13) (Reference to maps by Court.) 
as. 74—77 (Proof of public documents.) 

8- 83 (Presumption of accuracy in case of 
Government maps or plans.) 

Tavlor, Ev., §§ 1074, 1707—1773, 1777 ; Starkie, Ev., §§ 284—291, 404—408; Roscoe, 
N. P. Ev., 194—196 ; Phipson, Ev., 5th Ed., 358 ; Steph. Dig., Art. 35. 


COMMENTARY. 

This section is a considerable extension of the English rule. (3) In the well- Maps> 
known English case of R. v. Orton , maps of Australia were given in evidence to «marts and 
show the situation of various places at which the defendant said he had lived.(4) 1 ,an9 - 
So also iu the case of Prahlad Sen v. Rajendro Kiskor Sing( 5), the Pnvy Council 
compared one of the maps in the suit with “ any good general map of India. (6) 

A mahalwari map is relevant under this section.(7) As to the rule that maps 
drawn for one purpose are not admissible in a suit for another purpose, see 
Note to section 83. The maps and plans made under the authority oi Gov¬ 
ernment referred to in this section are (as has also been held in the case of section 
$3) maps or plans made for public purposes, such as those of the survey winch 
have been in numerous cases referred to and admitted in evidence (v. post). 

Phe provisions of the section are not applicable to a map made by Government 
for a particular purpose, which is not a public purpose, such as the settlement 
°f the silted bed of a certain rivcr.(8) The statements must be as to matters 
usually represented or stated in such maps: i.e. (generally speaking), in the 
first ciass of maps, the physical features of the country, the names and positions 
°f towns, and the like ; and in the second class, not only such features but also 
boundaries of villages, estates and (in khasra maps) fields.(9) In a case decided 
under the 13th section, the corresponding section of Act IT of 1855, it was 
field that “ Government survey-maps are evidence not only with regard to the 
physical features of the country depicted, but also with regard to the other 
circumstances which the Officers deputed to make the maps ai- 
missioned to note down : and that an ordinary Government survey-map was for 
this reason evidence as to tho boundaries of any plots or estates which stand under 
a separate number in the Collector's books. Further than this, they are not 
evidence as to rights of ownership. ?: (10) Iu the first( 11) of the undermentioned 

O) Field,~ Ev., 6th Ed., 166. 

(2) Cf. Taylor, Ev., § 176?. 

(3) v. Taylor, Ev., §§ 1770. 1771 ; 

St eph. Dig., Art. 35. 

(4) Steph. Dig., Art. 35, p. 47. note and 
n»r recent cane on admissibility of railway 
n iaps, sec Blue & Deschamps v. Red Moun¬ 
tain Railway Co., P. C. (1909) A. C., 

361. 

(5) 3 E. L. R. (P. C.), Ill (18691? 
s - c., 12 W. R. (P. c.), c 

(6) lb., at p. 139. 


(7) Madhabi Siindari v. Gajcndra Nath, 
9 C. W. N., 111. 113 (1904). 

(8) Kanto Prasad v. fagat Chandra, 23 
C. t 335 (1895). 

(9) Whitley Stokes, Vol. II. P* S/S. 
(.101 Kootnodinee Dabiu v. Poonto 

Chundcr. 10 W. R.. 300 (1868) Ref. to 
in Choudhry Naairul Haq v. Abdul IValuib , 
1 Pat., 65 (19221. 

(11) Shusee Mookhee v. Ihssrssir re 
Drier. 10 W. K.. 343 (18681. 




MIMS?*,, 



Survey- 
maps as 
evidence of 
possession. 



STATEMENTS IN MAPS. 


ft. 


sr a L G ssa ve 5r,aro h f to , be ad ," , r 

J? iv “ Hooghly The 'cLt to S,” K 3£&ZZfit£3. tSS 
the authority of Government and the notes thereon mav be referred to as 

oSzt^JL t ?^Vei“r; worded thus: 

awaiting orders at the Sam,heads 

inclusive Vessels are recommended to go into Saugor Road.? where thlre is a 
safe anchorage and telegraph station.” The record of ti. 016 j- Lrc 18 ", 
the maps of the survey, being public documents the proceedings and 

certified copies.(2) Maps or plans made bv Government 1 are^o l7 mCanS °f 
to be accurate but maps or plans made for the pmnat nf 1 ° P resume< f 

be proved to be so.(3) This provision rehr t! 1 ° f an - v cause niust 

Government for public purposes only ; a map madTbv P, P ' anS m . ad , e by 
particular purpose, which is not a public purpose mlv b Gov ® m “. ent for . 11 
accuracy must be proved by the party producing it (rt f but ltS 

however, presume that any published map or chart rtl i * he Coul \ fc 
are relevant facts, was written and publishedfK, l' hi tb statemeut ' s of which 
and place by whom or at which it purports to lnv v PCrSOn and at tlle time 
The Court may resort for aid to , 0 ^ „doc™,,? 1 ° r P ub,ished - 

presumption provided for by section 90 (post) is ZmKn u r t eference -( 6 ) , The 
as well as to any other document purporting or JS5, l to maps or plans 
The tliirteenth section, the corresponding section of \ f tt 30 years old -( 7 ) 

but the present section is silent as to-.L^s m?d e und 1853 ’ mcluded - 

public municipal body. P de under authority of any 


There are numerous decisions as to the true pfWt 1 
be assigned to survey-maps(8) in evidence. “ If fu*! 10 va ue which should 
examined, it will b& found there is no real conflict n f .® ases are carefully 
—reasonable allowance being made for observations u^; C if 10nS ”®t ween .^ eJU 
to the consideration of a general proposition, but todn T er . e greeted, not 
case which happened to be at the time before the Court K ' 11 ar ^ act ? 
provinces is not made under the authority of any enactmL \ t ® m '^ e y . 11L ^ ese 
It is a purely executive act. At the same time the Snl S f W ature - 
authorities have been recognized bv the Legislature and r kurve) 

IX of 1847 (Assessment of New tands).(lO) The coZZl; referr / d t0 m Act 
interested in the measurement is required to be sought hv the l^ irtles 

It is reasonable to presume that the parties were preret f*>t * ‘ | u , rvey Officers, 
the survey-proceedings. (11) If the survev was effected £ ’ * kat E ° tlCe of 
made on notice ; and In the absence of evidence to the contreJ^ 00 ' 1186 ’ wa ? 
>c presumed to have been rightlv carried out. The surv ‘ 7 16 S !? Ve ^ mu ^ 
■■v«u.,c„ thc ^ . ,. (12) ,y »- , : 3 £•<*> 


<" , In * h , e matter of the German SS. 

Drachenfcls, 27 C., 860. 871 M900) 

(2) Ss. 74—77, post. 

(3) S. 83, post. 

(4) Kan to Prashad v. Jagut Chandra 
23 C, 335 (1895). 

(5) S. 87, post. 

(6) S. 57, post. 

(7) Ss. 3, Illust. ante, and 90, post. 
Set* Madhabi Sundari v. Gajendra Nath 
9 C W. N., 111. 113 (1 904). 

(8) For a description of th#‘ maps of 
the Trigonometrical Survey, thakhast 
(boundary marki and khasra (detailed 
measurement-maps) and chittahs, sec Field 
Hv., 4th Ed., 215, 216; ih. 6th Ed.. 166— 
168; and Field’s “Hand-holding and the 


m*ps°other *£ ndl °? and Tenant ” As to 

Jut:majoy MuMck^?'n* '4® Su 5 ve & SCC 
5 C 087 no , * Dwarkanath Mytec, 

cL™ i\T\^[r ha i 

(. ci . V ' ,, t (895); and Note to 

j t " a « d remarks of Jackson, i . in Col 

tw. tfSttfAST' 

C 1 

l>> . b J « also Acts XNXI of 1858 
Alluvial Lands. Bengal); IV of 1868 
(l- t.i; V of 1867 (Bengal Survey). 

( 1 i ) R °” 1 Norain v. Mohcsh Chuuder , 19 
R.. 202 (1873). 

(12 1 Radha 'Thowdhrain v. Gireedharce 
Sahoo, 20 W. R., 243 (1873). 
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^_ession has been declared by many decisions.(1) When the question is simply 

one of title, and the available evidence is proof of possession at a particular 
period, a survey-map is, and ought to be, most cogent evidence.(2) But it is 
not conclusive evidence of possession. (3) A survey-map is evidence of posses¬ 
sion at a particular time, the time at which the survey was made.(4) 


But evidence of possession, however short, is evidence of title, and if 
evidence of possession, they are also therefore evidence of title.(5) There are 
some cases which seem to imply the contrary. (G) “ But the proposition which 

is to be deduced from all the cases is this : a survey-map is not direct evidence of 
title in the same wav as a decree in a disputed cause is evidence of title, for the 
Survey Officers have no jurisdiction to enquire into or decide questions of title. 
Tlieir instructions are to lay down the boundary according to actual possession 
at the time ; and this is what they do ascertaining such actual possession as 
well as they can ; and, if possible, by the admissions of all the parties concerned. 
A survey-map is, therefore, good evidence of possession according to the 
boundarv demarcated thereupon, and which may be taken to have been admitted 
by those concerned to be correct, regard being had to what has been said about 
the nature of this admission in each particular case. In several of the cases 
quoted this Court has (to my mind, very properly) refused to lay down any 
general rule as to the weight to be assigned to a survey-map as a piece of evi¬ 
dence : and in one case(7) a learned Judge of this Court declined to saj whether 
in anv particular case maps ought not to be corroborated by independent 
evidence. A survey-map is then direct evidence of possession : and wit h reference 

to particular circumstances of each case, the Courts must decide 

evidence of possession is sufficient to raise a reasonable presumption of tit r. (8) 


(1) Gour Monee v. Hurec Kishore, 10 

W. R., 338 (1868): Shusce Mookhee v. 
Bissessurce Dcbcc . 10 W. R., 343 (1868) ; 
Prahlad Sen v. Budhu Singh, 2 B. L. R. 
(P. C.), 140 (1869) ; Gtidadhur Bauer fee 
v. Tara Chand, IS W. R., 3 (1871) ; Radha 
Chowdhrain v. .Gircedharec Sahoo, 20 W. 
ft-. 243 (1873) ; Kashce Kishore Rofi v. 
Bama Sbondarcc, 23 W. R., 27 (1875); 

Jugdish Ch under v. Chmvdhry Zuhoor, 
24 W. R., 317 (1875) : Cltaroo v. Zobeida 
Khatoon , 25 W. R., 54 (1876) ; Prosonno 
Chander v. Land Mortgage Bank, 25 W. 
ft-. 453 (1876) ; Mohesh Chundcr v. 

Juggut Chundcr, 5 C.. 212 (1879) [dis¬ 
cussed in 15 C. f 353]; Syam Lall v. Loch- 
man Chozvdhry, 15 C., 353 (1888) ; Jaytara 
Pas see v. Mohamcd Mobarak, 8 C., 983 
(1882) ; and sec case cited, ante and post. 

(2) Mohesh Chundcr v. Juggut Chun- 
der, 5 C., 212 (1879), per Jackson, at 
P- 214. 

(3) Mahomed Meher v. Shccb Pcrshad, 
? W. R., 267 (1866). and for a reason why 

is not. sec remarks of the court in the 
same • Gudadhur Bancrji v. Tara Chand, 
15 W. R., 3 (1871); Prosor.no Chundcr v. 
/and Mortgage Bank, 25 W. R., 453 

(1876). 

(4) Syam Lull v. Luchman Chowdhry, 
15 C\. 353 (1888). 

(5) S‘iuser Mookhee v. Bissessurce 
Dcbcc. 10 \V. R„ 343 (1868), per D. N. 
Mitter, T., at p, 344: Gootqo Pershad v. 
Bykunto Chundcr, 6 W. R.. 82 (1866); 


Oomut Fatima v. Bhujo Gopal 13 W. R.. 
50 (1870): Ram Narain v. Mohesh Chun- 
d,-r 1 w R-. 202 (18731: Pogose v. 
Mokoond Chanter. 25 W. R., 36 (18761; 
Svam Lall v. Luchman Chozvdhry, 1$ C.. 
353 (1SSS) : Sat conn Ghosc v. Secretary 
of State. 22 C.. 252, 258 (1894) ; Krishna- 
rharxa v. Lingaiva. 20 B., 270 (1895). 

(6) Mahima Chandra v. Rajkumar 
Chuckerbutty , 1 B. L. R. (A. C.) 5 (1868). 
[“ This decision, however, must be under¬ 
stood with reference to the facts of that 
particular case, in which the award and 
the maps were the very subjects of 
litigation.’ Field. Ev., 6th Ed., 169: 
Giriinnonre v. Ifurce Kishore, 10 \V. R.. 
338 (1858). following Collector of Raj- 
shahyc v. Doorga Sundurcc, 2 W. R.. 210 
(1865), Jackson. J.. doubting [Explained 
in Oomut J'atima v. Bhujo Gopal. 13 W. 
R.. 50 (1870) Ram Narain v. Mohesh 
Chundcr, 19 W. R.. 202 (1873), and in 
Mohesh Chundcr v. Juggut Chundcr. 5 ( ., 
212 (1879)]. 

(7) Ram Narain v. Mohesh Chundcr. 
19 W. R.. 202 (1873). ref. to in Chotvdhry 
Nazim! Ha<] v. Abdul Wahab, 1 Pat.. 65 


(1922) 

(8) Nobo Cvotnar v. Gobtnd Chundcr, 9 
C. L. R.. per Field. J.. at p. 309. And so 
a survey or Kistwari map has been re¬ 
cently held to be evidence between the 
parties quantum valeat both as regards 
prws-<--si,* n and title. Chotvdhury Nazim! 
Haq v Abdul Wahab, 1 Pat., 65 (1922). 
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And in Syam Lai Saha v. Luchman Chowdry(l) the High Court said : “ We are 
not prepared to say that in no case can the evidence of survey-maps be sufficient 
evidence of title. Each case must he decided upon its own merits .” But though 
evidence of title, maps and survey-proceedings are not eonclusive,(2) the Privy 
Council have held that maps and surveys made in India for revenue-purposes are 
official documents prepared by competent persons and with such publicity and 
notice to persons interested as to be admissible and valuable evidence of the state 
of things at the time they were made. They are not conclusive, and may be 
shown to be wrong, but m the absence of evidence to the contrarv they may be 
judicially received m evidence as correct when made.(3) This decision'was 
followed in the undermentioned ease(4), in which it was held that the object 
of the thalc maP being to delineate the various estates borne on the revenue- 
roll of the District, the entry m thalc map that certain lands formed part of 
a certain estate becomes a relevant fact under this section, and such entries 
in thahbust maps are evidence on which a Court may act It is nnen +,, Onnrt 
to hold that the same state of things existed at the time of the permanent settle 
„,"t A, to compimon of l.„d with m.p(5), „, d of 
map(6), see the cases mentioned below. In the j • , 

held that a thahbust map was not only evidence but verv good evidence S what 
the boundaries of the property were at the time of th» Po.' ' U , 

and also as to what they (by the admission of the parties) were in 1859 wheAthe 
survey was made and maps prepared. 7) As to maps used in subsequent suit 
admitted to be correct in prior arb.tration-proceedings(8), and as to the amount 
of accuracy to be expected m a thalc map(9), see the undermentioned cases 

And in a case where the ownership of laud was disputed and the 
plaintiff produced survey-maps of the year 18 d 2-1853 and also a thahbust map 
which contained a statement supporting his case, and it was shown that the 
predecessor of the defendant had had full notice of the Utah nroceedinos it 
wa» held that the evhleutiary value of the pl.iutiir, 

was greater than that of an unsupported survey-map of the year 1855-1856 
produced by the defendant ; and that the statements of zemindars or their 
agents contained in thahbust maps may amount to admissions that the land 
belonged to one village, and that such admissions should he neatly relied on 
as made at a time when there was no dispute to boundaries (10) 

.“ T, .‘ f ma P? ar ‘‘> as has been pointed out in many decisions of this Court, 
goo. evidence of possession, but t he value of that evidence varies eaormo h 
1.1 the case Of a tlmh map containing definite landmarks and undisputed bound- 

y i tb ° P fr iPS i° r th n- r a f CCr ' X lte ? - a ^ nts representing land 
J J t u « ht under cultivation, and is in the possesion of raiyats 

whose names are known or can he discovered from the zemindarv papers a tkak 


O) 15 C. f 353 (1888;. 

C2) Pogosc v. Mokoond Chunder, 25 W. 
R., 36 (1876); Lulcct Narain x. ’Ndrain 
Singh, 1 W. R., 333 (1865) ; Thacoor 

Bromma v. Thacoor Lullit, W. R. (1864), 
120; Koylash Chunder v. Raj Chattdcr 
(Survey-award), 12 W. R., 180 (1869). 

(3) Jagadindra Nath v. Secretary of 
State, 30 C., 291 (1902), and Secretary 
of State for India v. Bircndra Kishorc 
Manikya, P. C., 44 C., 328 (1917). 

(4) Abdul I-famid v. Kiran Chandra. 7 
C. W. N., 849 (1903), ami fee Tajhoo 
lJamor Singh v. Kotwor Zagat pal Singh 
(J906), 11 C. W. N., 230. 

(5) Radha Churn v. An maul Sc in, 15 
VV. 1< . 445 <1 871). 

(6) Burn v. Archunbit Roy, 20 W. R., 


14 (1873). 

r (7 i ) sf 1 M^oo 5 '“" <: ' ar ‘ v - Ja S° Bhundu, 16 
c scc also Satcozvri Gltose 

Vico A?. Ct i ry c °f Statc ' 22 C. f 252, 258 
V iii* lac * not been questioned, it 
\\ou( iave seemed almost unnecessary to 
state that oral evidence is sufficient to 
prove boundaries: Surat Soonduree v. 
Rajcndra Ktsliarc, 9 W. R. f 125 (1868). 

- ifr' Huronath Strcar v. Prconath Sircar, 
' ?o\ 2 * 4 . 49 ., (1867) ; v. Note, s. 33, ante. 

KJ) Ram Montnohini v. IVatson & Co., 

4 C. VV. N., 113 (1899); s. c., 27 C., 
336. 


(10) Dunne v. Dharani Kanta Lahiri 
( 1908). 35 C.. 621, and see Abdul Hamid 
Mian v. Kiran Chandra Roy (1903 ) 7 C. 
W. N., 849. 
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msm-is very valuable evidence of possession. But. the value of such a map is 
greatly diininished when we find that there are no natural landmarks delineated 
thereupon ; that the land was jungle when measured ; that the boundaries are 
not discoverable from a mere inspection of the map; and that neitliei tne 
zemindars nor their agents have by their signatures admitted the conectness 
of the thak.”( 1) “ The officers engaged in survey-operations are required to 

seek the co-operation of the parties interested in the measurement, inese 
parties are to be induced, if practicable, to make themselves acquainted ■ lth 
the contents of the tliak and khasra plans, and to sign them or state then 
objections in writing. Persons who are familiar with what a vcs ] «- 
these provinces when Survey Officers commence operations m a localit} 
are well aware that neighbouring proprietors do, as a rule carefully watch 
their proceedings; and if the persons interested considei ia ' , , i ; 

demarcated by those officers between any two estates is incorrect they take 
immediate and prompt action to object and to have the rcC 1 . e • L ■ 

must then look at the matter somewhat in this way: the proprietors ot 
estates have reasonable notice, and may be presumed to be well aware, that 
the boundaries are about to be demarcated upon a map made by imperial 
Government Officers, and which is by consent and usage itgai* c as lnipor an 
evidence in cases of boundary dispute ; they arc invited to co-operate and to 
point out to the Survey Officers what they admit to be true oul | ^ , !! r ]" th*' 

their estates. (2) If they or their agents point out the boundanw, and the 
boundaries so pointed out are demarcated on the survey-map. w 1)neh is. then 
signed by them, this map is good evidence of an admission as to tne (orrectncss 
of the boundaries shown thereon.(3) If the proprietors or then JjLjJ 

actively point out the boundaries but afterwards sign the uMp- 1 3 fj ' 

of an admission, though not of so strong a nature as in t ie , c ' , j Jemar- 

these Survey Officers, without active assistance from those in i * / bl 

cate the boundaries, aud no objection is raised to their coiret l '' i) 2 
supposition is that objections would have been raised if the 
correct; and we have here admission by conduct. If o >je< v - *. « 


<8L 




suit brought for this purpose, we have again evidence of admission by conduct^ 
the value of which varies according to the circumstances supposed. 11 a suit ha. 
been brought to rectify the map, and brought successfully, or unsuccessfully, 
there is a judicial decision as to the accuracy of the map oi otherv. ise. The value 
of anv particular survey-map in evidence will vary according as the above cir¬ 
cumstances are or are not brought out in evidence , and of course as time passes 
on, and the production of living witnesses of what took place at the time of the 
survey-proceedings becomes more or le^js impossible, the difficulty is increased 
of producing evidence which will enable the Court to weigh the value of a parti¬ 
cular map in nice scales. ,? (4) Unless, however, it can be proved that a person 


(1) Joytara Dassce v. Mahomed Moba- 
ruck, 8 C., 975, per Field, J., at p. 983 : 
s cc also Radha Chowd brain v. Gireedharce 
Sahoo (conduct of parties important) : 20 
W. R., 243 (1873) ; Brojonath Chowdhry 
w Lai Me ah, 14 W. R., 391 (1870) ; (map 
not questioned) ; Romanath Roy v. Kallu 
Proshad, 18 W. R., 34.6 (1872) (map ad¬ 
mitted to be correct) ; Radhika Mohun v. 
Gufiga tfarain, 21 W. R., 115 (1874) (map 
not objected to); and 5 C., 212, ante; 
Sat coy ri Ghosh v. Secretary of State. 22 
L . 252. 257 (1894). Ref. to in Choudhry 
Nazirul Haq v . Abdul IVahab , 1 Pa.. 65 
(1922). 

(2) Sec remarks of Jackson, J.. in Col¬ 


lector of Rajshahyc \. Doorga Soon dare*, 
2 W. R.. 211 ,(1865). 

(3) lb., at p. 212. “ The map shows 

that : t the time of the survey, the plainuu 
alone* laid claim to the land and that no 
one disputed his claim. Such a public 
assertion of a right of ownership is aJso, 
1 think, important evidence of Ins title 
In the absence of direct title-deed, acts of 
ownership are the best proofs of title. In 
connection with the subject of this class 
of evidence, 8. 13, cl. (b), ante, should bo 
kept in mind. 

(4) Nobo Coomar v. Uobitid t huiuicr, 
9 C., 305 (1881' (u r Field, J., at pp. 308, 
309. 
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against whom a thak or survey is attempted to be used expressly consented to 
the delineation or admitted the correctness of such maps, they have no binding 
effect. (1) This class of evidence has been said to be valuable because it is not 
within the power of the parties to manufacture, and it comes from a public 
office.(2) But a survey-map is a piece of evidence like other evidence in a 
case and can be of no ettect m determining the burden of proof (3) A thakbust 
map is in no sense a record of tenures subordinate to Government revenue¬ 
paying estates and is of no value as evidence in a suit in which the extent 
of interest of shikmee talookdar is matter for determination.^) In every case 
the question what lands are included in the Permanent Settlement of 1793 
is a question of fact and not of law. The onus of proving that the Government 
Revenue fixed m 1793 is assessed on any particular lands as being included 
in the Permanent Settlement is on those who affirm +w -°,i 

Assuming lands not to be within the Permanent Settlement of 1793 the^ast 
survey made under the third section of Act IX of 1817 k , , the 
starting point for deciding when the next survey 5, to , b ® tak ? n “ the 

within the fifth and sixth sections of that 7 R, ? wh f ter lan ^ arc 

whether lands shown in a particular thak or survev m> " !S 

or were not included in the lan^TcCed S ^as™ T°° 1793 "T 
fixed in 1793, the last thak or survey-map cannot in all cases b iT 7 
treated as decisive in the absence of evidence to the coSy J) 64 UP ° n ^ 

- *• 

and contain the quantity ot land in, and lengths' 1 2 3 * 5 and breadths ffTach 
boundaries, the species of cultivation and the name of the raiyat who holds it. 
It may be otherwise when the zemindar and raiyats are not amicable ; but a 
c nitah made when here is no• d lispute going; on is valuable as an admission by 
the parties concerned of thestateof thm g3 at a time when there was no contro- 
versy.(6) In the case of ^ M °' Jer Dabia(l). certified 

copies of chittahs and a field-book of the Survey Department were received in 
evidence,(8) Bayley, J., remarking that these papers arc the primary records 
out oj uinch a survey-map is made and, are ongmally component parts of the map 
and evidence of the fact of demarcation of lands and properties measured and 
surveyed at or about the date of such map and for the purposes of the State and 
litigated questions respectively : that notice of their being made is issued to the 
partus, so that these records cannot be said to be made in the absent nf r , r Hn- • 
for legaliy they were present when they had the opportunity 
This was a decision under the lltli aud 13th sections of \et IT of isw -W ™ 
the view there taken of the nature of chittahs they would also have l!!! 
admissible under this section. But whether admissible or not under this section 

SfiTKSW ° t L m r t ? p, r “ \ Mtah 7 th " 

piumc record , viz., the record of pubbe work carried on W « rmKiio 
tlie Superintendent of Survey—under the directions of the Government 


of 


(1) Kris to Moni v. Secretary of State, 
3 C. W. N., 99, 104 (18981. But in the 
absence of evidence to the contrary, they 
may be judicially received in evidence as 
correct when made. Jagadindra Nath v. 
Secretary of State. 30 C., 291 (1903). 

(2) Gudadhur Batterjee v. Tara Chatid, 
15 W. R.. .3 < 1871). 

(3) Narain Singh v. Nurcndro A r aram, 
22 W. R„ 297 (1874). 

(4 i Mohi mi C It under v. Wive, 22 W. R.. 
277 (1876). 

(5) Jagadindra Nath v. Secretary of 
State, 30 C., 291 (1903). 

(6> Held Ev\, 737, 4th Ed., Appendix. 


(7) 8 W. R. 167 (1867). 

In the following cases also survey 
chittahs were received as evidence: Sudu- 
hhnm ( hou-drain v. Rajmohan Bose. 3 B. 

R (A. C.). 381 (1869): Mahomed 

v Oscedod-dvrn, 10 W. R., 340 
(180S ^ : Surrossuty Dosscc v. Umbica 
\uitd. 24 W. R.. 192 0 875): Tar;,knoth 
M oarer ice v. \t chendranath Chose, 13 W. 
K.. 56 <1870); Xfoochecram Majhce v. 
Bissumbhur Roy, 24 W. R., 410 (1875); 
el r man Btbi v Amiratlissa (No. 1294 of 
1871 decided "on 28th Feb., 1872 by the 
Calcutta High Court cited in Field, Ev. 
p. 227; ib. t 6th Ed., 168). 
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; and is therefore admissible under the thirty-fifth section.( 2 ) Any 
chitiah, moreover, if made by the persons and under the circumstances men 
tioned in the 18th section, may be admissible under that section as documentary 
admissions : or under the 13th section as an assertion of right.(o) 1 ® 
Council in the case of Eckowrie Singh v. Heeralall Seal(l), speak o cn a IS as 
no evidence of title in boundary disputes between rival proprietors whtn Wyare 
without further account, introduction or verification. ‘ By these wor s, • ,l -- 
Hobhouse, J., “ it seems to me, their Lordships held that, if chttahs are re -e 
upon without any account given or verification made of them, then ® ® 
to be considered as evidence ; but here an account was given o e , 

and they were properly introduced and verified, and therefore that remark oi 
their Lordships does not seem to me to apply to the chittahs non e ® tt 
They were therefore, I think, properly used as evidence in this case. ( 0 ) 
may here be observed,” says Mr. Field, “ that the reports do not always show 
what was the precise nature of the chittahs offered in evidence m eac par ic ar 
case ; and to this mav be attributable some of the difference of °P 1 2 3 ^ 0 ^ which 
seems to prevail upon the subject in question. There is, aiu oug t o e, a 
wide distinction as regards both weight and admissibility, between the chittah 
and other measurement papers of the revenue-survey of the country, designed 

and carried out as an executive act of State ;the■ J h ° c Lte*ToT a 

survey made under the provisions of Act IX of 1847 (v. ant ) > 
measurement of a particular Jchas melml made by Government ~ ^ 1 ' * 

the chittahs of a measurement made by a private zemindar(7) at aumevnen 
the relations between him and his raiyats were friendly ; and e ‘ , 

measurement made by the same zemindar when disputes had arisen _ p j 

ment of rents. If the original records of the reported cases wc _ 

with reference to this distinction, it is more than probable t na n • ° 

difference of opinion may be found reconcilable with sound ail( £ ^. ain 

ciple.”( 8 ) Where chittahs were produced by the plaintiff as evi 0 ,josition 

lands being mal , it was held that they were sufficiently^attested y P 

of the village gomastali that they were the chittahs of the \ o .7 

gomastah , and that he had been present when, with their ^tance, a purtal 
(new, revised) measurement had been earned out in t-be \iua e e.^; 


<SL 


37. When the Court has to form an opinion as to the exist- Relevancy 
once of any fact of a public nature, any statement oi it, made in raen t as to 
a recital contained in any Act of Parliament or in any Act of the 
Governor-General of India in Council, or of ' any other legislative contained in 
authority in British India constituted for the time being under N 0 unca- 
the Indian Councils Act, 1861, the Indian Councils Acts, 1861 tions. 
and 1892, or the Indian Councils Acts, 1861 to 1909 ”(10), or m a # 


(1) Per Jackson, J.. in Sutrossuty 
&osscc v. Vmbica Nund, 24 VV. R., 192 
0875). 

(2) See Girindra Chandra v. Xagcttdro- 
nath Chatter ice, 1 C. W. N., 550, 533 
0 897), 

(3) See remarks of Jackson, J., in Col¬ 

lector of JRajshahye v. Doorga Soondurcc, 
2 W- R., 211, *212 (1865); (v. post), 

Taylor. F.v., § 1770 C. 

( 4 * ) ^ B. L. R. (P. C.), 4 (1868); s. c., 
O W. R. (P. c.), 2. 

(?) Sudukhina Chcnvdrain v. Rajmohan 
Rose, 3 B. L. R. (A. CJ, 381 (,1869). 
See Dinotnoni Chmvdrani v. Brojomohim 
Chowdrani, 29 C., 201 (1901). 


^6) Sec Junmajoy MullicU v. Divarka- 
iath My tec. 5 C., 287 (1875): Kam 

hunder v. Buttscedhur Xeuk, 9 V ., j 
;i883); Ta> ucknath Mookerjoe x.Meuefi- 
Iranath Chose, 13 VV. R.. (ls . r ' , f 

(7) As to chittahs .«ihcr than those ot 

he survev, see Copal t huttdet '• - . 111 

■luwJrr/2 1 W. K. 29 (1874 : Kruhn 

.'It:: niter v. Uccr Sat dor. 22 "" R ’ , , 6 
[1874) ; Sham Chand v. Ramkristo ircwrah* 
19 W. R-, 309 (1873). 

(8) Field, Ev., 226; ib., 6th Ed., 168 

(9) Dabce Per shad v. Rom t oomtu, 10 
W. R.. 443 (1868). 

(10) The portion quoted has heen suo- 
^tituted b> Act X of 1914, Sell. i. 
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notification of the Government appearing in the Gazette of India 
or m the Gazette ot any Local Government, or in any printed 
papei purporting to be the London Gazette or the Government 
Gazette of any colony or possession of the Queen, is a relevant 
fact.(l) 



Prineipie.— These dociiments are admissible on grounds similar to those 
on which entnes n pdbho records are received. They are documents of a public 
character made b> tne authorized agents of flip t V • 1 

duty and published under the authority and^Lner^in, d Tt ° f 
facts recorded therein are of public interest m ,!t at S C ’ J5 ® 

facts stated in them are of a public natureitwonldnuf * * * * * 7 i * S ^ 

them by means of sworn witnesses.(2) ’ eu 30 < ^ 1 ® cu ^' P rove 

s. 3 (" ftdLant.") S s 7 g, ( fp° f of Notifications.) 

s. 57 (2) (Judicial notice of Acts.) 'Gumption as to Gaieties, Newspapers 

1 an * Private Acts.) 

Steph. Dig. Art. 33 ; Taylor, Ev., § 1660 ; Starkie Ev 9 7 r ,, „ ^ 

188; Phipson, Ev., 5th Ed., 318 ; 31 & 32 Vie.. Cap. 37 Jr’h n ’ ^ ’ ' ’ 187 ’ 

1868, amended by the Documentary Evidence Act 1889) . °® u “ ent f r y Evidence Act, 
India ); Act III of 1909, s. 116. “ ) ’ Act XXXI of 1803 (Gazette of 


^vuviiviilin l ARY. 

The fact as to the existence of which the Court has to form • • 
be one of a public nature. A similar expression occurs in section !.^ UUI ^ a niust 
speaks of “ matters of a public nature.’(3) The Gazette alulth? 0 * 1 ' wh,cI i 
the Government of India, was first published in 1863 onlv p*’ • 0 or S au 
date the notificatious of the Government of India were nuhlUho !‘l vlous to that 
Gazettes of the Local Governments as was necessary. |; v Act vy yj ,°t * be 
publication in the Gazelle of India was declared to have “the tt 7 " t 0 , ^ 
lion in any other Official Gazette in which publication ^ b ., of , l, , ublW T 
iaw in force at the date of the passing of the Act.( 4 ) ^ P resc nbed by the 

Ainu uddin( 5) the Gazette of India and the Calcutta Ga-ette. ^ 0t , v ; 
letters on the subject of hostilities between the British Crown ° U fv^'p °® < : la 
fanatics on the frontier were field to have been liffitlv a Zin j Mahomedan 
under the sixth and eighth sections(C) of the repe^ed Act Il^f 
f lC Y >lnm, ' u< 'pient, continuation and determination of h «* li ® 00 a lP ro °f 
further held that it was not necessary that these do C1 | '' tles ; U 
to the prisoner. It was sufficient that the purposes for which S ** minted 
were explained. In the subsequent trial of the Wahabi l L* T VfeT ?g nt m 
the Gazette was used in evidence for a similar purpoS (7) 'K*A! ♦ 
Enghsfcrule a recital in a public general Act u L 
conclusive, evidene. oi the facte recited, becaui^ i^f 
subject is privy to the making of it ; but a private StatufthonL' > kw /. vpr - v 
clause requiring it to he judic ially noticed as a public one? L no^vfdonca!TaU 


(1) The last portion of this section 
which wat added by s. 2. Act V of 1 MOV 
Igu ijeen removed by Act X of 1914, Sell. 

(2) Taylor, Ev., 8 1591; Starkie, Ev 
272. 172, c t scq. 

(3) v. Notes to ss. 13, 32 (4), ante and 
42, post. 

(»> Act XXXI of 1863, s. 1. 


^(5) 7 B. I.. R. f 63; .S. C., 15 W. R.. Cr., 

(A) S. 6 of Act II of 1855, corresponds 

generally to 5/ (judicial notice.) and 

s ot the same Act to the present 

section. 

(7) Field, Ev.. 6th Ed., 172. lor English 
yaw<. ?■. I ayl»r, Ev., 5 1660, .nicl Starkie, 
Ev„ 278. 
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it strangers either of notice, or of any of the facts recited.(l) The present 
section draws no distinction between public and private Acts of Parliament, 
merely requiring that the fact spoken to in either case should be of a public 
nature ; but of course neither in the case of the Act nor of the Gazette in the 


section mentioned is any recital therein contained conclusive of the fact recited 
unless expressly declared to be so ; and knowledge of a fact although it be 
of a public nature is not to be conclusively inferred from a notification in the 
Gazette ; it is a question of fact for the determination of the Court. (2) 



Thus by the Documentary Evidence Act(3) the Gazette is made primd statute 
facie evidence of any proclamation, order, or regulation, issued by Her Majesty, hog k een e 
the Privy Council or any of the principal departments of State. So also, by expressly 
section i 16 of the Presidency Towns Insolvency Act, the production of the ^^Fce f 
Gazette containing the notice mentioned in the section is conclusive evidence of var j ous 
file order having been duly made, and of its date.(4) matters. 

The Gazettes and Newspapers are often evidence as a medium to prove Gazettes as 
notice ; as of the dissolution of a partnership which is a fact usually notified ™Jy 8 
in that manner. But, unless the case is governed by some special Act, such notice, 
evidence is very weak without proof that the party to be affected by the notice 
has probabty read the particular Gazette in which it is contained, e.g., that he 
takes it in or attends a reading-room where it is taken, or has shown knowledge 
of other matters contained in the same number, or that it is a publication with 
which it is his duty to be familiar, or the like ; but the mere fact that the paper 
circulates in his neighbourhood is not sufficient. (5) Moreover, in the case of those 
who dissolve partnership, it is incumbent upon them to give to old customers 
°f the firm an express and specific notice by circular or otherwise.(6) ndei 
action 350 of the repealed Act VIII of 1859 (Civil Procedure) the Government 
Gazette containing the advertisement of sale, and a printed paper purporting to 
he the conditions of sale alluded to in the Gazette^ and issued from the .Master s 
Office in the name of the Master, were admitted in evidence to prove the actual 
conditions of the deed of sale.(7) Notice of a resolution of winding up a Com¬ 
pany voluntarily must also be given by advertisement in the Local Official 
Gazette(8 ), in certain cases by the Presidency Towns Insolvency Act(9), and 
certain orders made thereunder will affect creditors after proof of notice given 
a nd the lapse of a certain time.(10) 

38 . When the Court has to form an opinion as to a law Relevancy 
of any country, any statement of such law contained in a book ment^as to 
purporting to be printed or published under the authority of the ^ont/iined in 
Government of such country and to contain any such law, and lawbooks. 
a ny report of a ruling of the Courts of such country contained in 
a book purporting to be a report of such rulings, is relevant. 


U) Taylor, Ev., §§ 1660, 3661: Stepb. 
Art. 33; Roscoe. N. P. Ev., 187, 188. 
V ec Bohan Myacha v. Nagu Shravucha, 2 
(1876); Ballard v. Way , 5 L. J., 
Cx., 207. 

(2) Harratt v. Wise, 9 B. & C., 712 ; 
Markie, Ev., 280. 

(3) 31 & 32 Vic.. Cap., 37 (1868), s. 2, 
amended by the Documentary Evidence 
Act. 1882, s. 2. 

(4) Act III of 1909. 

(5) Starlcie, Ev., 280: Taylor, Ev., $$ 
1665, 1666; Phipson. Ev.. $th Ed.. 131, 
* l9 '» Whart, cited ib ., ss. 671—675; see 

W, LE 


s. 14. ante, and Notes thereto. In rebuttal 
evidence may of course be given, as that 
the party is unable to read, etc. 

(6) Chumlee Chum v. liduljrc Corcas- 

jcc. 8 C., 678 (1882). .. ... 

(7) Jotendro Mokun v. Nance Bttjo. W. 
R.. 1864, 50. 

(8) Act VII of 1913. s. 206. 

(9) Act Ill of 1909, ss. 20, 69(4), Sch 
I., ss. 3. 6 and the Insolvency Rules 
(Calcutta), ss. 108, )2V(1), 138, 14JB ami 
112C. 

(10) lb., s. 73. 
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, STATEMENTS IN LAW BOOKS: 

Principle.— These statements in books of law and in Reports are admissible - 
on grounds similar to those of the three preceding sections. Books containing 

the law of a country(l), whether in the form of Statute or case-law, deal with 

matters which arc of public notoriety and interest, and when published under 
the authority of Government have the further guarantee of that authority; 
while reports not published under the authority of Government or of the Courts, 
may, owing to the public and widely known character of their contents and the 
frequent and public use to which they are put in the form of reference, comment, 
citation or otherwise, be reasonably presumed to be faithful and accurate. 


s. 3 (“ Relevant”) 

s. 45 {Proof of Foreign law.) 


s. 57 {Judicial notice.) 
s. 84 {Genuineness of books here mentioned.) 
Taylor, Ev„ §§ 1423—1425; Best, Ev„ § 513; Roscoe, N. P. Ev„ 119—121 ; Steph. 
Dig., Arts. 49, 50 ; Phipson, Ev„ 5th Ed., 307 ; Act XVIII of 1875, s. 3 (Indian Law Reports) : 
6 & 7 Vic., Cap 94, s 3 : 22 & 23 Vic., Up. 63 ; 24 & 25 Vic., Cap. 11 (Ascertainment of 
Foreign and Colonial law). Foreign Jurisdiction Act, 1890, 53 & 54 Vic., c., 37 . 


" Law 
of any 
country/' 


COMMENTARY. 


These words would by themselves include India as well as Great Britain 
and other Foreign Countries: but the words form an opinion ” and the fact 
that Courts of this country must take judicial cognizance of the laws they ad¬ 
minister^) which, therefore, require no proof, indicate that the countries referred 
to in the section are countries other than British India. Though however the 
Court must take judicial notice of laws in force in British India aid of the Acts 
of Parliament, it may refuse, if called upon by any person, to do so, until such 
person produces any such appropriate book or document of reference as it may 
consider necessary to enable it to do so.(3) Statements of law other than those 
contained in Reports must purport to be printed or published under authority. 
So a statement contained in an unauthorized translation of the Code Napoleon 
as to what the French law was upon a particular matter was held not to be 
relevant under this section (4) : but. reports of rulings need not be so published, 
if only the book containing them purport to be a report of the rulings of such 
country. As "to the presumption of genuineness of the hooks in tins section 
mentioned, see s. 84, j)ost. 


Though the Courts will take judicial congmzance of the laws they administer 
Foreign and Colonial laws must be proved. This section(5) is a departure from 
the English rule, under which Foreign law must (unless an opinion has been 
obtained under the statutory procedure mentioned below) be proved as a fact by 
skilled witnesses, or (in the case of foreign customs and usage)(G) by any witness 
expert or not, who is acquainted with the fact and not by the production of the 1 2 * 4 5 
books in which it is contained.(7) In India also Foreign law may (in addition 
to the method provided by this section) be proved by the opinions of persons 
specially skilled in such law.(8) Further there exists a statutory procedure for 
the ascertainment of Foreign and Colonial law. Bv 22 and 23 vie., Cap 63. 
a case may be stated foT the opinion of a superior Court in any of Her Majesty's 


(1) Where it is necessary to refer to 
a Statute judicially noticeable, a copy is 
not given in evidence, but merely referred 
to, to refresh the memory.—Starkie, Ev., 
274. 

(2) S. 57, post. 

(3$ S. 57, post. 

(4) Christian v. Dclanney, 26 C., 931 
(1899), s. c., 3 C: W. N., 614. 

f5) v. definition of “ Foreign Court" 
Civil Pr. Code, a. 2, 2 nd Ed, p. 33. 


( 6 ) L,indo v. Bclisario, 1 Hagg. C. R., 
216; Sussex Peerage Case, 11 C, & F., 
114—117; Vandcrdonckt v. Thelltison, 8 
C. B., 812. 

(') Sussex Peerage Case, supra: Mostyn 
v. Pabrigas, Cowp., 174; Roscoe. N. P. 
i v.j 119—121; Batcr v. Bater (1907), P- 
333 (expert evidence required to prove the 
validity of foreign marriage). 

(8) v. 45, post. 




Hortnnions to ascertain the law of that part(l), and by 21 and 25 Vic., Cap. 11, 
a similar case may be stated for the opinion of a Court in any Foreign State 

with which Her Majesty limy have entered into a Convention for the ascertain¬ 
ment of such law(2) ; and as to judicial notice of the territorial extent of the 
jurisdiction and sovereignty exercised dc facto , see “ The Foreign Jurisdiction 
Act, 1890/’(3) 


(1) Login v. Princess Victoria, 1 Jur. 
y. S., 109, in which the Court of Chancery 

England forwarded a case on Hindu 
Law to the Supreme Court of Calcutta. 

(2) This Act is stated to be practically 
a dead letter, as no Convention has ever 


been made in pursuance of it. Phipson, 
Ev., 5th Ed., 368. See also 6 & 7 Vic., 
Cap. 94, § 3; and R. v. Dcssaji Gulam , 
3 B., 334 (1878). 

(3) 53 & 54 Viet. c. 37. 


\ 
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What evi¬ 
dence to be 
given when 
statement 
forms part 
of a con¬ 
versation, 
document, 
book, or 
series of 
letters or 
papers. 


Documents 

generally. 


HOW MUCH OF A STATEMENT IS TO BE PROVED. 


While on the one hand, m the case of a statement in a civil or criminal ,i 
proceeding by way of admission or confession, the whole of it must be taken and 
read together since thus alone can the whole of that which the person making I ✓ 
the statement | nt ®^ e ^ to ® on ^y be certainly arrived at: and since it would 
be obviouslv, unfair to take that only which is against the interest of thejl 
declarant, while the very next sentence might contain a material auahfication • 
on the other hand, great prolixity, waste of time, and not seldom iniustice 
might occur if evidence of matters (often otherwise inadmissible) were ISowed 
to ; g- /-on simply on the ground that the wIioIp ni a L 

tions must f>e before the Court, The T™T' 

iskbss tssssr * nd sfet " ii,c *» d “ ~ = * 


39. When any statement of which evidence is given forms 
part of a longer statement, or of a conversation or part of an 
isolated document, or is contained in a document which forms 
part of book, or of a connected series of letters or papers evi¬ 
dence shall be given of so much and no more of the statement 
conversation, document, book, or series of letters or papers, as 
the Court considers necessary in that particular case to the full 
understanding of the nature and effect of the statement, and of 
the circumstances under which it was made. 


Principle.— The rule laid down by the present section (which is to the same 
effect a the lEnglish law on the same subject) is founded on the oeueral mounds 
of .onvenience and justice (v. Introduction, supra). h 


h. 21, 23 ( P ro r jf o/ Admissions.) 

>.$. 137, 138, 6c O Dap. X. passim 


(Examination ; Cross-examination ; 
nation.) 


Taylor, Ev„ §<j .732—734, 14, 4 ; Roscoe, N. P. Er., 173. 


Rc-exami - 


COMMENTARY. 

" document may, as a general rule, be read by the 

|oneparty, win'll the other has already jm iff ,, a. partial extlimtHnEs 

I rule will not wurran the reading of distinct entries in an account-book(3), or 
I distinct paragraphs m a ne'w»j.aper(4), unconnected with the particular entrv 
or paragraph relied <. n by the opponent; nor will it render admissible bundles 
of proceedings m ba ikruptcy, entries in corporation-books, or a series of copies 
of letters inserted ,n a letter-book, merely because the adversary has read 
therefrom one or more papers or entries or letters.(5) If, indeed, the extract 


(1) Norton, £v., 203, 204; Taylor, Ev., 
IS 732—734, 127—129; v. ante. 

(2) JR. v. Queen's C. J.’s; Re Fetham, 
10 L. R., Ir., 294, cited in Taylor, Ev., 
p 527. 


(3) Catt v. Howard, 3 Stark, R., b; 
Reeve v. Whitmore, 2 Drew, & Sm., 446. 

(4) Darby v. Ouscly, 1 H. & N., 1* 

(5) Sturge v. Buchanan, 10 A. & E., 
598. 
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:H ,uL,ii^expressly refer to other documents, these may be read also(l), bufcthe 
ptere fact that remaining portions of the papers or booj^may r JilfiSLJlgai. 
on the parts selected by the opposite par ty will not be sumcie_ntJ2-g^aS t 
their a dmission ; for such party is not bound to know whether the} " 1 2 3 4 m no , 
and moreover, the light may be a false one.”(2). It may be mferrei, 1 as 
been said, from this section, how mu ch o f a police-diary may be seen n nu 
accused person when it is used to refresh memory or to contradict tlie potice^ 
officer. In such case the accused person is entitled to see only the particular 
entry and so much of the special diary as is, in the opinion of the Court, necessary 
in that particular matter to the full understanding of the particular entry, so 
used and no more.(3) 

“ The same rule prevails in the case of a conversation in which several dis¬ 
tinct matters have been discussed ; and although it was at one time held, on high 
authority, that if a witness were questioned as to a statement made Dy an aaveise 
party, such party might lay before the Court- the whole that was said by him in 
the same conversation, even matter not properly connected wi e S -? / ?! nel ! 
deposed to, provided only that it related to the subject-matter ot the suit( 1) yet, 
a sense of the extreme injustice that might result from allowing such a course 
of proceeding has induced the Courts, in later times, to >u op a * r * erru t 
and if a part of a conversation is now relied on as an admission, the ad\ er. e 
party can give in evidence only so much of the same ronversation as may 
or qualify the matter already before the Court.”(5) It is settled 1. > ‘ 1 ’ 

on cross-examination, of a detached statement made by or o ' , ,. 

former time does not authorise proof by the party calling t-lia- ' 
that was said at the same time, but only of so much as can . e \ „ h een 
contacted with the statement proved.(6) Therefore, where a willc sation 
cross-examined as to what the plaintiff had said m a par ic > made bv 

it was held that he could not be re-examined as to other a ^ertioM, _ - 

the plaintiff in the same conversation, that ot co,u,cctcd connected 

tions to which the cross-examinations related, although the} 
with the subject-matter of the suit.(7) 

“ With regard to letters it has been held that a party may put m such as 
were written by bis opponent, without producing those to which they were 
answers, or calling for their production ; because, in such a case, the letters to 
which those put in were answers are in the adversary s hands, and he may 
Produce them, if he thinks them necessary to explain the transaction.(8) But 
while this is the strict rule, yet in practice if a party reads a letter from his 
opponent and is in possession of a copy of lus own letter to which the 
opponent’s is an answer, he is expected to read both. If a plaintiff puts in a 
letter by the defendant on the back of which is something written by himself, 
the defendant is entitled to have the whole read(9) ; and where a defendant 
laid before the Court several letters between himself and the plaintiif, he was 
allowed to read a reply of his own to the last letter of the plaintiff, it being 
considered as a part of an entire correspondence.”(10) 

O) Sturge v. Buchanan, 10 A. & H., 

600, 60S. The reference incorporates the 
two together. Johnson v. Gibson, 4 Esp., 

; Falconor v. Hanson, 1 Camp., 171. 

(2) Sturge v. Buchanan, supra, 600—605, 

Taylor. JSv., § 732. 

(3) R. v. Manna, 19 A., 405 (1897) ; per 
lidgc, C. J.; Dal Singh v. Emperor , 44 
I. A., 137 (1917). 

(4) 7 he Queen's case, 2 B. & E., 297, 

298; per Abbott, C. J- 

(5) Prince v. Samo, 7 A. & E., 627, 

634. 635 : Taylor, Ev.. § 733. 

(6 ) Prince v. Samo, supra, 627 ; Sturge 


v. Buchanan, 10 A. & E., 605. 

(7) Taylor, Ev., fi 1474; Prince y. Samo, 
supra, 637. In this case the op... .m of 
Lord Tenterden in The Queens Com 

B. & B.. 298), that evidence of the wno e 

conversation, if connected with the suit 

was admissible, though it related to matters 
not touched in the cross-examination, was 
considered and overruled. 

(8) Lord Barrymore v. Taylor, 1 ^ S P- 
327 ; Dc Medina v. Ozvcn, 3 C. & h ,r -» '' • 

(9> DagUish v. Dodd, 5 t. & P^. 238 * 
(10) Taylor. Ev., 5 734; Roc v. 1 ry, * 

C. & P.» 705. 
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Letters. 
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JUDGMENTS OF COURTS OF JUSTICE ; WHEN RELEVANT. 

TBAggA^io^uncpme cted with the fact,, in ^ according to the 

| gen,raLral£7>Irelevancy, m admi ssibjc^in evidence. Ju^nts'^TwHf, 
JSstice on other occasions form, however,TiTOTin cases, an exceptioft to the 
, SjjJT Sectlonr^dXr T not specifically connected S factslnl 

\ mentioned in these sections are irrelevant ’unless^th 11 decrees other than those 

/ order or decree is a fact in bsuTor R reWn?^ 6X1SfcellCe of such judgment, 

\this Act.(2) Judgments are either domestic or foletn Se^oF^ 011 ° f 
be in persomm or in rem. el ° n ’ ancl eittler °* these may 


— w -ill (a) In the first place all iudompntc nm * \ - , _ 

f n u ' e3 I distinguished from their T^i{Z“ e hi conclusive of their smtenceas 

Sluts j are g_ Srf ^>1^ its Sate, Si lega \S°£ ^ ^ 

as follows, of the decision rendered), the production of the re™ Jf 

is conclusive evidence of the facts against all the world 13) T ' * C °? 7 
the law attributes unerring verity to the substantive as opposecl^ o the oSi/ 
portions of the record. And the reason is. that a judg^nt being Vlbhc 
transaction of a solemn nature, must be presumed to be faithfully recorded 
In the substantive portion of a record of a Court of Justice, the Court records 
or attests its own proceedings and acts. Quod, per reeordum probation non debet 
esse negatum. In the judicial portion, on the contrary, the Court’ expresses 
its judgment or opinion on the matter in question, and in forming that oninion 
it is bound to have regard Only to the evidence and arguments adduced before 
it by the respective parties to the proceeding. Such a judgment therefore 
with respect to any third person, who was neither party nor privy to the moi 
ceecliug in which it was pronounced, is only res inter alios iudimtn . ,n lr i i ^ 
the rule, that it does not bind, and is not in general, eviden e a !,’i, a | ^ 
who was not such party or privy.(4) So also judgments are admissible in^Ms 

WhereviSSi') 16 re °° rd * matter ° mduceuient . or merely introductory 
,, judgments are conclusive of their truth in favour • i .* 

wiio ;hS,d1tS' IK “ >’" , '“* inS him '' h ° it and .be offiill 

the decision for the purpose of concluding an opponent unon t), ffJtf ° 
mined, vary according as the judgments are (as they are caff i rem 
sonam. Generally speaking, a judgment UUrem.h one which bind* all the world 
and no£only_ tJjg parluss to the suit in which. it paosed and thoir nrlml 
It belongs to positive law to enact what judgments shah have such a Vharnufpr 
l Ac cordingly, the Act declare^ ) that a /udjSnt, 


/ 


(J) Stcph. Introd., 164. 

(2) S. 43, post. 

(3) Abinash Chandra v. Porcsli Nath 
9 C. W. N. f 402, 410 (1904). 

(4) Taylor, Ev, § 1667; Best, Ev., § 
590; Stej.h. Dip.. Art. 40; Phipson. Ev., 
5th i-d . 382—410, v. s. 43, post. As to 
parties and privies, see cases cited in re¬ 


cent decision, Secretary of State v. Sycd 
Ahmed, 44 M. 778 (1921). 
rs ) See s. 43, post . 

(6) Taylor, Ev., §§ 1669—1672; Stepb. 
hig., Art. 45: Roscoe, N. P. Ev., 204, 
205. 1194—1201; see Act XVIII of 1850. 

(7) S. 41, post; sec Norton, Ev. f 206. 
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nve been pronounced by a competent Court in the exercise of Probate, 
—.^xxionial, Admiralty, or Insolvency jurisdiction. Such a judg ment is .con- 
elusive of ce rtain matters against all the world, an d n o lL..a gains L.tjie_Jsar^s 
and their~privies on ly. On the, other hand, the judgment in 'personam (or tiie 
ordinary judgment between parties as in cases of contract, tort or enme) 
of a Court of competent jurisdiction is conclusive proof, in subsequent proceed¬ 
ings, between the same parties or tlieir privies, only of the matter actually 
decided(l) : but is no evidence of the truth of the decision between strangers, 
or a party and a stranger(2), except upon matters of a public nature, in w.uc 
case, however, they are not conclusive evidence of that wliich they state. (o) 
The reasons of this ride are commonly stated to rest on the ground expressed 
in the maxim res inter alios acta vel judicata alteri nocere own debet, it being con¬ 
sidered unjust that a man should be affected, and still more that lie should be 
bound, by proceedings, in .which he could not make defence, cross-examine or 

Foremost among the judgments, orders and decrees winch are declared to 
b e admissibl e by the following sections are those which have the euoct of barring 
a second suit or trial.(5) Thus judgments, orders and decrees may be relevant 
foFthe purpose of showing that there is a lis p enden sfi), or that the matter is 
resnidiccMl), or that the claim advanced forms part of a former claim or that the 
remedy for which the plaintiff sues is one for which the plaintiff might have sued 
in a former suit in respect of the same cause of action.(8) Next, the judgmen s oi 
certain Courts in the exercise of Probate, Matrimonial, Admiralty or nso vency 
jurisdiction are declared to be relevant and conclusive proof of certain mattem.(j; 
The general nature of these judgments is not to define a person s rig i s o . \ 

the particular individuals who are parties to the proceeding, but to t ec ‘ - \ 

status generally as against all the world. And the broad principle of the 
rule is that public policy requires that matters of status should not be Jett m 
doubt, and a decision in rem not merely declares stains? bit vpso c 

it such as it is declared.(10) With the exc eptio n of such judgmen s, k e .—1 

judgments con clusiv e in Indian Courts against persons other than the par ies | 
to the proceedings or their representatives(ll), as to the facts which they declare 
or the rights which they confer. There are, however, such judgments, namely, 
those relating to matters of a public nature, whicli(12), though not conclusive 
proof of what they state and not binding upon anybody but the parties to the 
.proceeding and their representatives, may yet be considered by the Court by 
Way of evidence as to the facts with wliich they are concerned. Thus, in a suit in 
which the existence of a public right of way is disputed, a judgment between other 
parties, in which the existence of the same right of way is affirmed or negatived 
may be put in as evidence of the existence or non-existence of the right-; though 
the party against whom it is employed will be at liberty to counteract it, if he 
can, as he would any other piece of hostile evidence. Further, apart from their 
admissibility under the preceding sections, the existence of a judgment, order 
or decree, may be a fact in issue in the case or a relevant fact under some of 
the other provisions of this Act as to relevancy.(13) Thus where A mics * 
because through B's fault A has been sued and cast in damages, the judgment 


(1) See s. 40, post. 

(2) v. ib .; s. 43, post , illusts. (a), (&), 

(c). 

(3) S. 42, post; where the reasons for 
this Exception are considered. 

(4) See Phipson, Ev.. 5th Ed., 405, 
Where the grounds of this rule are con¬ 
sidered. 

(5) S. 40, post. 

(6) Civ. Pr. Cdde. Part I, s. 10, 2nd 
Ihl., p. 05, see 6. 40, post. 

(7> lb.. Part I, ss. 11—14. 2nd Ed., 


pp. 90—101 ; Cr. Pr. Code, sea s. 403; 
a. 40. post, Furness Co. y. Hall 

(1909), Times L. R., V. 25, p. 233.^ 

(8) WoodrofFe & A. All's Civ. Pr. Code. 
O. II, r. 2 . 2nd Kd.. p. 573, sec s. 40, 
post. 

(9) S. 41, post. 

(10) See note to 3. 41, post. 
til) Norton, Ev., 204, 214. 

(12) S. 42, post. 

(13) See s. 43, post. 
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and decree by which such damages are given is a fact in issue; or where B is 
charged with the murder of A, the fact that A has obtained a decree of eject¬ 
ment against B may be relevant as showing the motive in B for the murder of 
,4.(1) LastlVjasfraud is an act which vitiates, the most solemnnroceedings 
of Court s of Justice and as a judgment delivered by an incompetent Courtis 
/ I a mere nu llity, the Act provides that any party to a suit or other proceedin'" 
Y i may show that any judgment, order or decree, which is relevant under sec- 
• tions 40—42, and which has been proved by the adverse party, was delivered 
by a Court not competent to deliver it, or was obtained by fraud or eollusion.(2) 

Relevancy 40. The existence of any judgment, order or decree which 

meats, 8 " ty law. prevents any Court from taking cognizance of a’suit(3) 
£c e rees a as or a « * relevant fact when the question is whether 

second suit C °^ ° Ught to take co 8 niJ »o°e of such suit, or to hold such 

or trial. 

Principle.—See Introduction ante and Notes, post. 

38 . 41 — 43 (Judgments, orders , and decrees.) 
s. 44 (Fraud: want of jurisdiction.) 
s. 3 ( u Court”) 
s. 3 (“ Relevant”) 

Stepb. Dig., Arte. 39—47 ; Taylor, Ev., § 1684, et seg; Smith's L C ¥«//, n i a 
of Kingston’s case; Field, Ev., 6th Ed., 175— 179 ; Estoppel by Matter of Record inV'irtl 
suits in India by L. Broughton (189o) ; The I-iw of Estoppel in British India by A Casncrsz 
(4th Ed., 1916) ; The Law of Fes Judicata by Hukum Chand (1894.). 


«. 3 (“Fact.”) 

SS * 74, 78, 77 (Public document , certified 
copies.) 


Previous 
judgments | 
relevant 
tn bar a I 
second suiU 
or trial. 


COMMENTARY. 

'•Cilia.-.section provides for th^adnyssipn of evidence for the purpose of 
show ing that a suit or trial is barred, as for example on the ground :(«) that the 
matter in issue is the subject of a previously instituted pending mit.(l) • lb) 
that the relief ffliiglit, forma P art of. a daiw for which the plaintiff omitted 
to sue m former suit; or was one of several remedies in respect of the same 
cause of action, for which the plamtiff, m a former suit, omitted, without the 
lea Tr ,,f . ' ■ u> ; (o) that there is an estoppel I.v jud-m.-nt the 

matter in issue being res judicala.( 6) Under the first of the abovcmientioned 

flbXth < lft < i rd< ' r ' l(Jlllit ting the plaint of the former suit, in the second and 
third, the judgment, and in either, such other portions of the record as are 
material to show that the. matter is without the cognizance of the Court, would 
be relevant and admissible evidence under this section. Each of the above 
mentioned grounds of objection to a second suit or trial forms a portion of the 
law of Procedure, and as such is dealt with by the Civil or ^minal Proeedum 
Codes. \\ hetlior a jterson ought to be allowed to litigate any particular question, 
and if so by what limitations the right should be restricted, are. questions which 
do not belong, in any proper sense, to the Law of Evidence, whose province it is 
simply to provide the means by winch parties to suits mav prove any right to 
which the Legislature entitles them. The present section, accordingly is-.so 
worded as to carry out whatever may be for the time the law of Procedure oil 


(1) Cunningham. Ev., 29—32; sec s. 43, 
post, and illusts. (d) f (e), (f). thereto. 

(2) S. 44, post. 

( 3 ) Sec Ranchoddas Krishnndass v. 
Dapu Narhar, 10 B., at j>. 443 (1886). 

(4) WoodrofTc and All’s Civ. Pr. Code 


Part I. s. 10, 2nd Ed., p. 95. 

<5r Wcodroffe and Ali’s Civ. Pr. Code 
O. II. r. 2. 2nd Ed., p. 573. 

(6) lb.. Part I. s. 11—14. 2nd Ed. 
pp. 99—100; Cr. Pr. Code, s. 403. 

















JUDGMENTS BARRING SUITS. 


393 



^ M tfestions.(l) It is therefore not intended in this work to deal with these 
bjects, but merely to cite the provisions of the Codes relating thereto. 

The reception of this evidence is grounded upon the fact that, unless it 
were admitted, effect could not be given to the provisions of the law ot roce " 
dure which this section is intended to subserve. If that law declares a a 
Court shall not in particular circumstances hold or take cognizance ot a ju cia 
proceeding, it is plainly necessary to be able to show that these cxrcums anees 
exist. The present section accordingly enables such proof to be given. 

Except where a suit has been stayed under the Civil Procedure Code, 
a Court shall not try any suit in which the matter in issue is also ir p c } an( 
substantially in issue in a previously instituted suit for the same re n e ween 
the same parties, or between parties under whom they or any °i tliem claim, 
pending in the same or any other Court, whether superior or inferior, m biitisli 
India, having jurisdiction to grant such relief, or any Court beyond the limits 
of British India established by the Governor-General in Council, ant having like 
jurisdiction, or before Her Majesty in Council. Explanation .ihe pendency 
of a suit in a foreign Court(2), does not preclude the Courts in British India from 
trying a suit founded on the same cause of action.(3) This sextion only provides 
that no suit shall be tried if the same issues are involved in a previously insti¬ 
tuted suit. It does not dispense with the institution of a suit within lie proper 
time when the law requires such institution. (4) 

In respect of relief or remedies for which the plaintiff in a for mu action 
omitted to sue, the Civil Procedure Code enacts as follows : 

Every suit shall include the whole of the claim which the plaintiff 
t° make in respect of the cause of action(5) ; but a plaintiff mav rc ia( f . 
portion of his claim in order to bring the suit within the jurist u ion o j 
Court. 

If a plaintiff omit to sue in respect of, or intentionally _ 
portion of his claim, he shall not afterwards sue in respec ° L P 


omitted or relinquished. 

A person entitled to more than one remedy in respect of the same cajisfc of 
action may sue for all or any of his remedies; hut, if be onuts (except with 
the leave of the Court obtained before the first hearing) to sue for any ot such 
remedies, he shall not afterwards sue for the remedy so omitted. For tub 
purpose of this section an obligation and a collateral security for its performance 
s hali be deemed to constitute but one cause of action.(6) 

The rule of estoppel bv judgment or res judicata is that facts actually 
decided by an issue in one suit cannot be again litigated between the same part ics 
a ud are conclusive between them for the purpose of terminating litigatum.[7) 


( * 1 Cunningham, F.v., 175. 176. 
f-) See a9 to meaning of. Civ. Fr. Code, 
s. 2. 

W Civ. Fr. Code, Part I. s. 10, 2nd 
!>• 95 ; Fakrer-uddccn Mahomed v. 
'■fpcicil Trustee, 7 C\. S2 (1881) ; Balkishan 
v Kishan Lai, 11 A., 148 (1888); Bisses - 
no ? in * h v - GcLnput, 8 C. L. R . 113 
• ' ^0) ; Alckjec Keshtu v. Dcvachand. 4 
’ I" R-. 282 (1879): Rainalinp,a Chclti v. 
K<*Khu)ialha Ram. 20 M.. 418 (1897); 
oinappa Chctti v. Chidambaram , 21 M., 
(1897 ) : Venkata Chandtappa v. Vcn- 
HMarama Reddi. 22 M.. 256 (1898). 

<4) Ncmaganda v. Pares ha, 22 B., 640 
11897). 

(5; V mhatara-ma Ayyar v. Venkata 
*"!>rahmnnian. 24 M.. 27 (19001. 


(6) Civ. Pr. Code, O. II. r. 2, 2nd Ed. 
p., 573. 

(7) Boilcau v. Rutlin, 2 Ex.. 665, 6S1, 
p r r Park. B., and per Lord Hardwicke, in 
Gregory • Molcsxvorth . 3 A(k> ns. 025. 
cited in Soorjomonce Payee v. S addanund 
\fohaputtrr. 12 11. L. R., 304. 315 (1873). 

Estoppel by judgment results from a 
matter having been directly and substan¬ 
tially in insuc in a former suit and having 
been therein heard and finally decided : 
Kali Krishna v. Secretary of State 16 L, 
173 (1888); Boulton v. Adjustable Cover 
and Baler Bloch Co.. C. A. (1908). 2 Ch.. 
240. For an apparent exception to Inis 
rule in the case of a petition to revoke a 
parent which exception seem- based on 
tlie ground that such ft petition is on behalf 
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JUDGMENTS BARRING SUITS. 


Ji iere is nothing technical or peculiar to the law of England in this rule wmlr 
is recognised by the Civil law and has been held to be consistent with the Code 
of Civil Procedure. (1) Independently of the provision in the Code of 1859, the 
Courts in India recognised the rule and applied it in a great number of cases, and 
the re-enactment of the provision in the Code of 1877 appears to have been made 
with the intention of embodying in the 12th and 13th sections of that Code, 
the law then in force in India, instead of the imperfect provision in the second 
section of Act VIII of 1859.(2) The provisions in the present Code(3), which 
embody the law of estoppel by judgment in civil suits in India(4), correspond 
very nearly with those in the Code of 1877. English text- writers deal with this 
subject under the head of Evidence,’ as it is a branch of the law of estoppel 
but the authors of the Indian Codes have regarded it as belonging more pro¬ 
perly to the head of Procedure.(5) Estoppel is regarded in these Codes as 
proceeding upon the equitable principle of altered situation and is distinguished 
from winch is based on the principle that there must be an°end to 

litigation. (6) The principle of res judicata, as remarked bv West J in Rrulhnr 
X'lnayak, Narayan valad Bdbajifi), is simple in its stlteSnt but preSs 
considerable difficulty in its application. Very numerous cases have arisen 
m India upon the construction of the sections of the Code, dealing with this 
subject, and the reports contain a great number of decisions upon them Manv 
of them turn upon facts and the difficulty has generally been to apply the 
principles to the facts Even if the matter properly belonged to the subject 
of this work, it would be unprofitable and lead to confusion to enter into an 
examination of many of these decisions(8), for a case may perhaps be a bindin" 
authority as to the conclusion arrived at where the facts are identical but not 
otherwise ; in any other case the tribunal must investigate the facts for itself 
and determined), referring to previous cases only for such propositions of iaw 
as are contained in them. 

In a reported case in the Privy Oouncil(lO) it was said £: Their Lordships 
de ire to emphasize that the rule of Rcj Judicata while founded on recent pre¬ 
cedent is dictated by a wisdom which is for all time. * * * * Though 

the rule of the Code may be traced to an English source, it embodies a doctrine 
in no way opposed to the spirit of the. law as expounded by the Hindu com¬ 
mentators Vijnanesvara and Nilakantha include the plea of a former judgment 
among those allowed bv law, each citing for this purpose the text of Katvavana 
who <K-sr ribes the pica thus : “ If a person, though defeated at Law, sue anain’ 
he should be answered, ‘ You were defeated formerly.’ This is called the plea 


of the public, see in re Dcclys Patent 
(1895), ] Ch.. 687, & Taylor, § 1685 (a). 
For bar in suit by members of public see 
Sfnhammcd .Imir v. Sumitra Kuar, 36 A., 
424 (1914) (members of Mahomedan 

community). 

(1) Kit ugolce Singh v. Hossein Bux, 7 

B. L. R-. 673, 678 (1871). But while 

consistent it was not identical with it, sec 
Hukum Chand, Res. Jud., 7. 

(2) Misir Raghbur v. Shco Paksh, 9 C.. 
439. 445; 9 I. A.. 197, 202, 204 (1882); 
Kameswar Pershad v. Pajkumari Rut tun, 
19 I. A., 238; 20 C.. 79 (1892). 

(3) Act V of 1908, ss. 11—14, 2nd Ed., 
pp. 99—101. 

(4) Cf. as to the low on this subject, 
Estoppel by matter of record in civil suits 
in India, by L. Broughton (1893) ; The 
La:r of Estoppel in British India, bv A. 
T.i Mi z ( 4th I d.. 1915); Field's Kv.‘, 6th 


bv u CT , • • The La:v °f ^dicata 
by Hukum Chand (1894), 

(5) See remark of Malimood, J.. in Site 
Art... v. Amir Begum, 8 A., 325, 331 (1886) 
followed in Ramchandra Dhondo v. Mal- 
kapa, 40 B„ 679 (1916). 

<G ) Casamally Jaurajbhai v. Sir Currim- 
ohoy F.brahim, 36 B., 214 (1912); Bair 
Hv ;;/V,- Nanabhai v. Morarji Kcshavji, 36 
B . 283 (1912). 

(7) 11 Bom. H. C. R., 228 (1874). 

(8) Sec Broughton, op. cit. t 7. 

(9) London Joint Stock Bank v. Sint- 
"ions. App. ('as., 1892, at p. 222. per Lord 
Hcrschcll v. ib., at p. 210, per Lord Hals- 
bury, L. C.: " I must make a protest that 
it i9 not a very profitable inquiry whether 
one case resembles another in its facts." 

*10) Shcoparsmn Sinyji v. Ramnandan 
Prasad Singh , P. C., 43 C., 694 (1916), 
per Sir Lawrence Jenkins. 
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ner judgment. And so the applica tion of the rule by the Courts in India., \ 
1 be influenced by no technical considerations of forms, but by matter of* 


substance within the limits allowed by. law.” 


With respect to the rule as applicable to Civil cases, the provisions of the 
present Code of Civil Procedure in regard to res judicata as contained in sections 
11—14 are as follow :— 


No Court shall try any suit or issue(l) in which the matter directly and 
substantially in issue has been directly and substantially in issue in a former 
suit between the same parties(2), or between parties under whom they or any 
of them claim, litigating under the same title, in a Court of jurisdiction com¬ 
petent to try such subsequent suit, or the suit in which such issue has been 
subsequently raised and has been heard and finally decided by such Court. 

Explanation I .—The expression “ former suit ” shall denote a suit which 
has been decided prior to the suit in question, whether or not it was. instituted 
prior thereto. 

Explanation JL —For the purpose of this section the competence of a Court 
shall be determined irrespective of any provision as to a right of appeal from 
the decision of such Court. 

Explanation III .—The matter above referred to must in the former suit 
have been alleged by one party and either denied or admitted expressly or 
impliedly by the other. 

Explanation IV .—Any matter which might and ought to have been made 
ground of defence or attack in such former suit, shall be deemed to have been 
a matter directly and substantially in issue in such suit. 


Explanation V .—Any relief claimed in the plaint, which i^ not expressly 
granted by the decree, shall, for the purpose of this section, be deemed to have 
been refused. 


Explanation VI. — Where persons litigate bond fide in respect of a public 
right or of a private right claimed in common for themselves and others, all 
persons interested in such rights shall, for the purpose of this section, be deemed 
to claim under the persons so litigating. (3) 

The rule contained in this section applies equally to appeals and miscella¬ 
neous^!) proccediugs as to original suits. But where a proceeding is not a suit, 
as for instance an application for review, a decision of a question arising in it 
cannot operate as constructive res judicata. (5) The Madras High Court has 
held in two recent cases that the principle of constructive res judicata should 
not be applied to execution-proceedings unless the decision of the subsequent 
question was either expressly given or necessarily implied.(6) 


Where a plaintiff is precluded by rules from instituting a further suit in 
respect of any particular cause of action, he shall not be entitled to institute 
a suit in respect of such cause of action in any Court to which the Code 

applies. (7) 


C 1 2 3 As to the propriety of the extension 
01 the doctrine to exclude the trial of 
an bsue, sec Rai Churn v. Kumud Mohon, 
2 C. W. N., 287, 301 (1898) ; s. c., 25 C.. 
571 ; and see Ch.andi Prasad v. Mahendra 
Singh. J3 A., 5, 8, 11 (1900). 

(2) Sec Secretary of State v. Syed 
Ahmad . 44 M., 778 (1921). 

(3) Civ. Pr. Code, s. 11. 

f 4 Balkrishan v. Kish an Lai. 11 A., 
348 (1888). 


(5) Srish Chandra Pal Chorcdhry v. 
Triguna Prasad, 40 C., 541 (1913). 

(6) Somasundaratn Pilloi v. Chokkahn 
gam Pillai. 40 M., 780 (1*17); Lakshmi - 
narayana v. Pallamrafu. 4 M L. VV., 101 
(1916). See on this point WoodrofVc and 
Ameer Ali’s Civil Procedure Code, and 
Kashinath Krishna Joshi v. Dhondsht, 40 
B., 675 (1916); and Ajudhio Panda v. 
InavatuUah. 35 A.. Ill (1913). 

(7) Civ. Pr. Code, s. 12. 
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^ A foreign judgment shall be conclusive as to any matter thereby directly 
adjudicated upon between the same parties, or between parties under whom 
they or any of them claim, litigating under the same title, except— 

where it has not been pronounced by a Court of competent jurisdic - 
tion ; 


(b) where it has not been given on the merits of the case(l) ; 

(c) where it appears on the face of the proceedings to be founded on an 

incorrect view of international Law or a refusal to recognize the 
law of British India m cases in which such law is applicable ; 

(d) where the proceedings in which the judgment was obtained are 

opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(/) where it sustains a claim founded in a breach of anv law in force 
m British India.(2) 


The Court shall presume upon the production of any document purporting 
to be a certified copy of a foreign judgment that such judgment was pronounced 
by a Court of competent jurisdiction, unless the contrary appears on the record • 
but such presumption may be displaced by proving want of jurisdiction.^) 
These sections as also the present section of this Act, must be read as 
subject to any other enactments touehmg their subject-matter Tims an 
entry of a record prepared under section 108 of the Land-Revenue Code Bom¬ 
bay Act V of 1879, by the Survey Officer, describing certain lands as l.-lioti, 
is by force of the seventeenth section of the Klioti Act (Bom. Act I of 1880) 
conclusive and final evidence of the liability thereby established, and shuts out 
the evidence of a prior decision under llns section of the Evidence Act as proof 
of T€s judicata whereby a Civil Couit adjudged the land to be dhaya .(-V) 

The rule with regard to previous judgments in Criminal cases is contained 
in the Criminal Procedure Code(5) and is as follows 


A person who has once been tried by a Court of competent jurisdiction 
for an offence, and convicted or acquitted of such offence, shall, while such 
conviction or acquittal remains in force, not be liable to be tried amiin for 
the same offence, nor on the same facts dor any other offence for which a 
different charge from the one made against him might have been made under 
section 236, or for which he might have been convicted under section 237. 

A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made 
against him on the former trial under section 255, first paragraph. 

A person convicted of any offence constituted by any act causing 
consequences which, together with such act, constituted a different offence from 
that of which he was convicted, may be afterwards tried forsueh last-mentioned 
offence, if the consequences had not happened, or were not known to the Court 
to have happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted by auy acts 
mav, notwithstanding such acquittal or conviction, be subsequently charged 
with, and tried for, any other offence constituted by the same acts' which lie 


(1) Keyiner v. Visvanatham Rcddi, 
VC. 40 M.. 112 (1917); 44 T. A., 6. 

(2) Civ. Pr. Code. s. 13. 

(3) Civ. Pr. (’ode. 6. 14. 

(4) Ramchatidra Bhaskar v. Ragh untilh 
Kucha, rt, 20 11., 475 0895 >. See also a« 
to Krioti Act Baioit Raghunath v. Hu'lir. 


Rughoji. 21 B.. 235 (1895); Copal v. 

Dasarath Set, 21 H., 244 (1895); Antaii 
Kashinath v Ar.taji Madhav. 21 B.. 480 
11896); Gopal v. Maghestear. 21 P*-. ^'*1® 
(1896). 

(5) S. 403. 







MiNisr^ 



JUDGMENTS IN PROBATE, ETC. 


397 


<SL 


ilave committed, if the Court bv which he was first tried was not com¬ 
petent to try the offence with which he is subsequently charged. 

Explanation .—The dismissal of a complaint, the stopping of proceedings 
under section 219, the discharge of the accused, or any entry made upon a 
charge under section 273, is not an acquittal for the purpose of this section. 


The rule, as has 


been already seen, is applicable in Criminal crises also 
s once been tried by a Court of competent jurisdiction \ 


1 - 


and a person who has once been tried by I _ _ A _ 

and convicted or acquitted, cannot be tried again for the same offence.(1) The 
principle of the rule of res judicata is one that is well settled, namely, that a 
matter which has been put in issue, tried, and determined by a competent 
Civil or Criminal Court cannot be re-opened between those who were parties 
to such adjudication. The competency of the Court is essential.(2) Llie test 
is not whether the decision was explicit, but whether the issue was one upon 
which the judgment of the former suit was based.(3) And the grounds for the 
decision may lie res judicata as well as the decision itself.(4) Res judicata 
should not be inferred from a judgment; it must be clear from the pleadings 
and findings.(5) The findings must be on points directly and substantially 
in issue.(6) And a finding to be res judicata as between co-plaintiffs 
must have been essential for the purpose of the relief(7), while the Courts j * 
are reluctant to enforce the principle as between co-defendants.(8) The 
grounds upon which parties and privies are precluded from re-litigating the 
same matter between them are, firstly, that of public policy, it being in the 
interest of the State that there should be an end of litigation (interest ret pubhcce 
ul sit finis litium ), secondly, that of hardship to the individual that he should 
be twice vexed for the same cause (nemo debet bis vexari pro una cadem causa), 
or twice punished for one and the same offence (nemo debet bis pun m pro uno 
delicto).( 9) Inasmuch, however, as an estoppel shuts out enquiry into t ic ^ 
truth, it is necessary to see that the principle of res judicata is not unduly 
enlarged. (10) Although the plea of res judicata may be taken at any state ot 
a suit, including first or second appeal, an Appellate Court is not bound to 
entertain the plea if it cannot be decided upon the record before that Court 
and if its consideration involves the reference of fresh issues for determination 
by the Lower Court. (11) 

41. A final judgment, order or decree of a competent Court, Relevant*: 
in the exercise of probate, matrimonial, admiralty or insolvency foments 
jurisdiction, which confers upon or takes away from any person in probate. 


(1) Cr. Pr. Code, s. 403 ; as to the mode 
of proving a previous conviction or an 
acquittal, see s. 517, ib. 

(2) Abdul Kadxr v. Doolanbibi , 37 B., 
563 (1913). 

(3) Sri Gopal v. Parthi Singh, P. C. 24 

A. , 429 ; Kali Kumar v. Bidhu Bhusan, 16 
0. h. J., 89 (1912); Maharani Beni Per¬ 
iod v. Raj Kumar, 16 C. L. J., 124 
(1912). 

(4) Muthammal v. Secretary of State, 
39 M. 1202 (1916); Krishna Behari Roy 
v - Brojcswari Chorvdrancc, 2 I. A., 283 
(1S75) ; Kamarujon v. Secretary of State. 
F. B., 11 M., 309 (1888). 

(5) Rutchmini v. Dhondo Mahadcv, 36 

B. , 207 (1912); Baiyyan Naidu v. Suryo- 
narayana. F. B., 37 M., 70 (1914): see 
Baiyya Naidu v. Paradesi Naidu, 35 M., 
216 (1912); Mahomed Ibrahim v. Ambika 
Per shad, P. C. 39 C\, 527 (1912) ; and for 
other recent decisions on Res Judicata see 


Mota Hoi tap pa v. Vithal Gopai, 40 B., 663 
(1916); Bai Devali v. Umcdbhai Bhula- 
bhai, 40 B., 614 (1916); Ramohandra 

Dhondo v. Malkapa , 40 B.. 679 (1916); 

Madhavrao v Anusujabhai, 40 B., 606 
(1916). 

(6) Secretary of State v. Sannual ho, 37 
M. f 25 (1914). 

(7) Ramchavdra Narayan v. Narayan 
Mahadev, 11 B., 216 (1886). 

(8; Fakirchand Lallubheti v. Na^inchami 
Kali das, 40 B., 211 (1916) 

(9) Lochycr v. Ferryman . 2 App. Cas., 
519, Phipson. Ev., 5th Ed., 390, cited in 
Ranchod Marar v. Besanji Edulji, 20 B., 
at p. 91 (1894). 

(10) Kai Churn v. Kit mud Mohan, 2 
C. \Y N.. 297, 301 (1898); s. c., 25 C., 
571. 

(11) Kanai Loll v. Suraj Kunuar , 21 A., 
446 (1899). 
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' ( Ijl 

any legal character, or which declares any person to be entitled 
to any sucb character, or to be entitled to any specific thing, 
not as against any specified person but absolutely, is relevant 
when the existence of any such legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof— 

that any legal character which it confers accrued at the 
time when such judgment, order or decree came into operation; 

that any legal character, to which it declares any such 
person to be entitled, accrued to that person at the time when 
such judgment, order or decree(l) declares it to have accrued 
to that person; 

that any legal character which it takes away from any such 
person ceased at the time from which such judgment, order or 
decree(l) declared that it had ceased or should cease ; 

and that any thing to which it declares any person to be so 
entitled was the property of that person at the time from which 
such judgment, order or decree(l) declares that it had been or 
should be his property. 

Principle.— A decision in rem not merely declares the status of the parson 
I or tiling but ipso facto renders it such as it is declared. Public policy requires, 

4 that matters of social status should not be left in continual doubt; and as 
l regards things every one, generally speaking, who can be affected by the decision, 
may protect his interests by becoming a party to the proceedings. (2) 

88 . 40, 42, 43 ( Judgments , orders and decrees.) s. 3 (“ Relevant”) 

b. 44 (Fraud and want of jurisdiction.) s. 4 (“ Conclusive proof.'') 

Taylor, Ev., §§ 1673-1681; 1733—1738; Beat, Ev., § 593; Pigott on Foreign 
Judgment (1879) ; Roscoc, N. P. Ev., 193, 194 ; Everest and Strode on Estoppel ; Bigelow 
on Estoppel i Story's Conflict of Laws; Westlake’s Private International Law (1912); 
Wheaton’s International Law, 216, 225 (1889), 4th Ed., 221, 230, 231; Foote's Private 
International Law ; Broughton’s Estoppel by Matter of Record in India, 114 ; Caspersz’s 
Law of Estoppel, 4th Ed., 731 ; Hukum Chand's Res Judicata, 493 ; Field, Ev., 6th Ed., 
179—181 ; Phipson, Ev., 5th Ed. 385 ; Steph. Dig., Arts. 39—47, pp. 165 _ 166. 

COMMENTARY. 

Although the term “ judgment in rem is not used in this Act, yet this 
section incorporates the law on the subject of such judgments as explained in 
jthe decision of Sir Barnes Peacock in Kanhya Lull y. Itadfia Churn.(3) Many 


(1) The words “ order or decree” in the 
last three paragraphs were added by s. 3, 
Act XVIII of 1872. 

(2) Phipson, Ev., 365, and authorities 
there cited ; 5th Ed., 386—.<87. 

(3) 7 W. R., 338 (1867) ; see this judg¬ 
ment; Field, Ev., 329—333;— Yard - 
kalamma v. Annakaia , 2 Mad. II. C. R.. 
276 (1864); Jogcndra Deb v. Funindro 
Deb, 14 M. I. A., 367; 11 B. L. R., 244 
(1871), where the subject of judgments 


m rem, and the meaning of the terms ‘in 
rem, ‘jura in rem * and ‘ status ’ are fully 
discussed. See also Broughton. Op. at., 
114; Caspersz, op. cit., 4th Ed., 734: Hukum 
Chand. op. cit., 493 ; Bigelow on Estoppel; 
F'igott on Foreign Judgments (1879) ; 
\\ estlake s Private International Law 
(1880) : Wheaton's International Law: ib., 
4th Ed., 221, 230, 231, Foote’s Private 
International I.aw ; Everest and Strode on 
Estoppel; Story’s Conflict of Laws. With 
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__^ties on the subject, at any rate so far as domestic judgments in rem \ 

are concerned, are removed by this section, which greatly simplifies the law | 
relating to these judgments. For the section declares what are the judgments 
which are alone to have a conclusive character, and one of the main difficulties 
has always been to ascertain some principle, upon which to rest this class of 
judgments so as to determine what cases fall within it. And the section is 
exhaustive, for instance, it has been recently held in the Punjab High Court 
that a previous judgment in a compromise-suit was not a judgment in rem 
not being included in the scope of this section/and was therefore no bar to a 
subsequent suit.(l) Foreign judgments in rem stand on a footing somewhat I 
different from that of domestic judgments in rem as well as from that of foreign | 
judgments in jiersonam. Their recognition and enforcement is still void of 
express legislative sanction, as while they are beyond the rule of res judicata 
enunciated in the Civil Procedure Code, there is nothing in this Act to directly 
indicate that its provisions relating to judgments in rem are to be construed so 
as to include foreign judgments. But it is apprehended that in analogy with 
the practice of the English Courts, such judgments given in the exercise of 
probate, matrimonial, admiralty, or insolvency jurisdiction will receive in India 
the same recognition as is accorded to domestic judgments of the same 
character. (2) 


It lias been pointed out in the note to the last section that a judgment, as a 
rule, affects only parties and privies. Judgments in rem form an exception to 
this rule, and are valid not only inter partes but inter omnes or against all the 
world. Prior to the passing of the Evidence Act, conclusive effect was not 
* infrequently, but erroneously, given to decisions which were really binding only 
inter partes , such, for instance, as a judgment declaring the validity of an adop¬ 
tion.^) This was pointed out by the Madras High Court in Yarahilarntna v. 
Naramma( 1), and by the Calcutta High Court in Kanhya Lull v. Radha Cfiurn( 5) 
in both of which cases the law relating to this subject received a full considera¬ 
tion. The present section, which is based upon the judgment in the latter case, 
declares that a judgment, order, or decree in order to operate otherwise 
than inter partes, must be a final judgment of a competent Court made \ 
in the exercise of Probate, Matrimonial, Admiralty or Insolvency Juris- j 
diction. Besides these, there are no other judgments of a conclusive character. 
Moreover, these judgments are conclusive proof of certain things onty(6), namely/ 


reference to this section the Select Com¬ 
mittee on the Bill remarked in their Report 
as follows:—“ For the sake of simplicity 
and in order to avoid the difficulty of 
defining or enumerating judgments in rem, 
we have adopted the statement of the law 
hy Sir Barnes Peacock in Kanhya Loll v. 
Radha Churn, 7 W. R., 339.” 

(1) Ramat Ali Khan v. Musst. Babu 
Zuhra (1912), 47 P. R.. 14, p. 49. 

(2) Sec Hukum Chand, op. cit., 603, ct 
^ e Q-; Pigott, op. cit.; Westlake, op. cit.; 
Wheaton, op. cit., supra, note (1,). 

(3) As to the history and position of 
judgments in rem in India prior to this 
Act, see Yarakalamma v. AnnakaJa, 2 
Mad. H. C. R. f 276 (1864) ; Kanhva Loll 
v. Radha Churn, 7 W. R.. 338 (1867J ; 
Jogcndro Deb v. Funindro Deb, 14 M. I. 
A., 373 (1871) ; Ahmedbhoy v. VaUebhov. 
6 B., 703 (1882). 

(4) 2 Mad. H. C. R.. 276 (1864). The 
conclusion of Holloway, J.—“ That a deci¬ 
sion by a competent Court that a Hindu 


x family was joint and undivided, or upon 
a question of legitimacy, adoption, parti- 
bility of property, rule of descent in a 
particular family, or upon any other ques¬ 
tion in a suit inter partes, or more cor¬ 
rectly speaking in an action in persemam 
is not a judgment in rent, or binding upon 
strangers, or in other words upon persons 
who were neither jjarties the SU!t nor 
privics,” was approved of and confirmed 
by Peacock, C. J., delivering the judgment 
of the Full Bench in the case of Kanhya 
Call v. Radha Churn. 7 W. R., 338, post. 

(5) 7 W. R., 338 (1867) ; B. L. R.. Sup. 
Vol. F. B., 662. 

(6) See Kanhya Loll v. Radha Churn, 
supra, where it is said of a, decree of 
di\orce—“It is conclusive upon all persons 
that the parties have been divorced, and 
that the parties are no longer husband and 
wife; but it is not conclusive, nor even 
primh facie evidence against strangers ihat 
the cause for which the decree was 
pronounced existed. For instance, if a 
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the legal character to which a person may be declared to be entitled, or to which 
a person may be declared not to be entitled, and the title which a person may 
be declared to possess m a specific thing. This section not only therefore 
enumerates the cliffrent lands, of judgments in rem, but also enacts what them 
effect shall be. This effect is of a limited character and less extensive than that 
which has been allowed at times to judgments in rem, in English Courts(l), 
whose pres,^dencv is however, to narrow the effect of such judgments, 

making them bmdmg ZjtZZT* P u , r P oses only, in accordance with the 
view winch has been adopted by the Indian Legislature For according to 
recent English decisions(2) judgments m rem, with the exception of the adimfica- 
«*** »< Admiralty Courts m pripper.fe * S ^ 
only so far as the judgment itself is concerned^hdheyond the judmmmt onTv 
parties and their privie J be ’withint the esto£pel.(4) Under the provisions 

of the present section the judgments therein mention pH will 
only in respect of those matters of which JS T 1 1 Z 

conclusive proof. Beyond this only parties to f Z 

pel. In English law a judgment «,f rem is /i V ^ 

(Criminal case on behalf of the person in whose favour^.iel, \IaZ ®7 ldence . ln 
Ibut it is not conclusive(5) ; and a Criminal conviction s T g 

proceeding conclusive of the facts necessary to be wZtSZZ \T abseqUCUt 
tion, and is subject to the same rules of evide JJ a, J ° f am * h ? a™ t' 
inter pane,; indeed, such a judgment would not semn'toho ^ 

», n llh,e,pti„,o fa, ... convict <0, ^ ?$%£££$ 


divorce between A and D were granted 
upon the ground of the adultery of B with 
C, it would be conclusive as to the divorce, 
but it would not be even pnmd facie evi¬ 
dence against C, that he was guilty of 
adultery with B, unless he were a party 
to the suit.” 

(1) According to English Law a 
domestic judgment in rem is conclusive 
inter otnnes of the matters actually decid¬ 
ed, and also in prize cases of the grounds 
of the decision, if these are plainly stated. 
A foreign judgment in rem is generally 
conclusive against strangers only upon 
questions of prize, where the ground of 
condemnation is plainly stated* ; or of 
marriage and divorce where the marriage 
was solemnised and the parties domiciled 
in the foreign country; or of bankruptcy 
as to contracts made in such country ; or 
of probate, administration and guardianship 
to a limited extent: see Phipson, Ev., 5th 
Ed., 386, 387, where the authorities’ arc 
cited. 

(2) Dc Mora v. Concha, L. R., 29 Ch. 
D., 268: Concha v. Concha, L. R., 11 App 
Cas., 541. 

(3) See Bcrnardi v. Mottcux, Doug., 

574, 580. “ All the world are parties to 

a sentence of a court of Admiralty,” per 
Lord Mansfield*; Hughes v. Cornelius, 2 
Sm. L. Ca., 9th Ed., 825; ib. t 12th Ed., 
Vol. II, p. 764; The Helena, 4 Rob. Adm., 
3. Such adjudications have been held 
conclusive not only for their own proper 
purposes but for other purposes as well, 
but it has been doubted whether, since the 
case of Concha v. Concha, supra, the find¬ 
ings and grounds of the judgment as dis- 


hp , ora tne Judgment itself, would 

Riedn d ‘ conclusiv e upon all the world. 
CasnerT* ° n Est °PP el > 5th Ed., 242. See 

fed°L^ (4th Ed ” pp - 73E 737 - 

(4) ? Wlnff notc * 

V. Covri ,„ le r C °i! rt of A PP eal in De Mora 
intimate tL 29 Ch - 268 P lainly 

«•<! kinds of jud n L° f Z genera ">' accep ‘" 
with • Jud & nient m rem are such, 

in nrirp Sln de exception of adjudication 
sense H,, t CaUSeS in the admiralty. in the 
grounds of If t .°. say » that the findings and 
St , ri b “ d ^ omnes. The 
variety of ! y °l )erate >» rem in a 

judgment <ses; but nothing else than the 
The resuh 6 -^ in the case mentioned.... 
to the distinM- 31 ‘l’ 6 d,scussion in regard 
rem and ‘ d “ f betwce " judgments in 
to haveV“ d “ S P^sonam appears 

*»7 

to nolnt t , ** t " e * wo cases referred 
Brig ha v r U ^ Dc ^ ora v - Concha, supra; 
there is hutT”'***"' 14 °* Mass - 411 >> 
carrying that PUrC . JudRraent »" rem ' 
elusive t0 in Its broadly con- 
grounds of The . nece . S5ar >' findings and 

oner-i lhe decisi °n; other judgments 
and OI i y f° * ar , as they have perfectly 
lished a S a >nst all persons—estab- 

inent « ** rcm - Beyond the judg- 

• t , .’ parties and their privies are 

in the estoppel. Prize cases them¬ 
selves are treated* by both Courts, English 
^wencan, as exceptional: possibly 
? e foundations even of Hughes v. 
Cornelius (a prize case. v. supra) are no 
<*nger secure.’ M. M. Bigelow in the ** Law 
Quarterly Review,’' Vol. II, p. 406 (1886). 
(3) Taylor. Ev., g 1680. 
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..rjteon convicted is a felon.(1) But under this Act such a judgment will 
ae^Conclnsivp. in a Criminal, equally , and to the same extent, as in a Civil pro¬ 
ceeding.^) In a recent case in the Calcutta High Court it has been held that 
a verdict of acquittal can only be conclusive as regards persons actually tried 
and not as regards persons named in a charge of conspiracy but not brought 
to trial; and it was said that the technicalities of English Law based on the 
sacred character of Trial by Jury in England cannot be imported into India.(3) 

An order may be conclusive otherwise than under the provisions of this Act. 

Thus an order upon a contributory under the Companies Act is conclusive 
evidence that the moneys ordered to be paid are due, and all other pertinent 
matters stated in such order are to be taken to be truly stated as against all 
persons and in all proceedings whatsoever.(4) As in the case of judgments j / 
inter 'partes , a judgment in rem must be final and pronounced by a Court of* 
competent jurisdiction.(5) It has been held by the Punjab High Court that a 
plaintiff was estopped under this section from pleading in a suit filed in the 
Punjab that property in the Punjab had been fraudulently transferred, because 
he had unsuccessfully opposed the defendant’s application to the Bombay 
High Court to be declared an insolvent on the ground that the defendant had 
made a fraudulent disposition of this property. This decision was based on the 
fact that the Bombay High Court was a Court of competent jurisdiction under 
section 16 of the Civil Procedure Code, in which section “ property means 
property in British India.(6) 

The Courts exercise testamentary and intestate jurisdiction^) under Probate 
the Indian Succession Act(8), the Hindu Wills Act(9), and the Probate and t J ^ sdic - 
Administration Act.(10) This section is applicable to probates granted prior 
to the passing of the Hindu Wills Act.(11) In the case now cited, it was 
contended that, as the testator died before the Hindu Wills Act came into force 
and as the executor of the will of a Hindu dying before that Act came into 
force was a mere manager having no title to the estate, the probate ot his 
will neither conferred a legal character, nor declared the executor to be en¬ 
titled to any legal character. But the Court held as above-mentioned and 
said :—“ I have examined the cases which have been cited, but I am of opinion 
that section 41 of the Evidence Act applies to this case. It is quite true that a 
Hindu executor was, at any rate until the passing of the Hindu Wills Aot, only 


(1) Taylor, § 1674 & see Anderson v. 
Collinson (1901), 2 K. B., 107, an order 
made in affiliation proceedings is not a 
judgment in rem: neither is an order to 
wind up a Company; In re Bowling & 
Welby’s contract, 1895, 1 Ch., 663. 

(2) Field, Ev., 335 ; ib. f 6 th Ed., 181; 
sec p. 380, 381, post, notes (4) and (5). 

(3) Manindra Chandra Ghose v. Em¬ 

peror, 41 C., 754 (1914), approving Ramesh 
Chandra Banncrjce v. Emperor, 41 C., 

350 (1913) per Woodroffe, J. 

(4) Indian Companies Act VII of 1913, 
s. 198. 

(5) S. 41 ; see s. 44, post, and s. 40, 
ant c. And see Toronto Railway Co. v. Cor¬ 
poration of Toronto (1904) ; A. C., 809. 

( 6 ) Ram Narain v. Durga Dat (1912), 
47 P. R., 55 , p . 205. 

(7) As to the effect of probate and 
letters of administration, see Dc Mora v. 
Concha, L. R., 29 Ch. D. f 268; Whicker v. 
Hume, 7 H. L. C. A„ 124; Concha v. 
Concha, L. R., 11 App. Cas., 541, and other 
cases cited in Phipson, Ev., 5th Ed., 411, 
442; Taylor, Ev., §§ 1759—1761; Roscoe, 

W, LE 


N. P. Ev., 201, 202 ; Coote’s Probate, 10 th 
Ed., 352—356; Williams on Executors, 
10 th Ed., 431—434; see also pp. 341, 472, 
492—493, 1637—1638; Hukm Chand, op. 
cit., 513 ; Act X of 1865, ss. 242, 188, 191 ; 
Act V of 1881, ss. 59, 12 , 14 and post. 
Kotnol Lochun Dutt v. Nilrutton Mundle, 
4 C., 360 (1878 - ); Ref. to in Rakshab 

Mondol v. Sm. Tarangiru Devi, 25 C. W. 
N., 207 (1921) ; Teen Cowrce v. Hurcchur 
Mookcrjcc, 8 W. R.. 308 (1867) ; Hor- 

musjee Novroji v. Bai Dhanbaijce, 12 B , 
164 (1887) ; Mayho v. Williams, 2 N.-W. 
P. Rep., 268 (1870) [ref. to in Rakshab 
Mondol v. Sm. Tarangini Devi, 25 C. W. 
N., 207 (1921)]. 

( 8 ) Act X of 1865; see Part XXXT. ss. 
242, 179, 331 ; as to the High Court, sec 
Letters Patent, 1865, L (34): In the 
matter of Fackcroodccn Adam Sow, II 
W. R., 413 (1869). 

( 9 ) Act XXI of 1870. 

(10) Act V of 1881 

(11) Girish Chundcr v. Broughton. 14 
C., 861, 874—876 (1887). 
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a manager, but as such manager he had certain powers over the estate, and for 
many purposes he represented the testator. It may be that the probate did 
not confer upon the executor any legal character, but I think that the effect 
of probate is to declare the person to whom probate is granted to be entitled to 
the powers of an executor, whatever his powers as such may be The words 
‘ legal character are not anywhere defined, but I think that it is quite clea? that 
they are intended to include the case of an executor. The fact that this section 
has been frequently applied to cases of persons dying after the Hindu Wills Act 
came into force shows this The only legal character which the Probate Act 
declares a person to be entitled to is that of executor. It confers the character 
of administrator. It doe_s not declare it So the section would be meaningless 
unless ' legal character included the office of an executor. I do not think that 
the circumstance ? art j, cular c f e the Powers of the executor may be 

limited makes any difference m the construction of the section.”(l) 

. , The judgment of a Court refusing probate, it has been said, is as much a 
judgment in retn a8 one,which grants it for such a judgment takes away from 
the executors named in the will the legal character of executors and from the 
legatees and beneficiaries their legal character, and this result is final as against 

o ' x? 61 ^ 0118 interested_nnder ^U 1 2 ) 111 a recent Full Bench decision 

of the Bombay High Court it was held tnat this section did not apply to a judg¬ 
ment of an Appellate Court refusing probate(3) and it was said that the only 
kmd of negative judgment contemplated in it is one which expressly takes 
away from a person a legal character which he has hnlrl +;n : Zi * nf 

and that this cannot cover the case of a finding t £t i V TTl 
right to such a character has failed.(4) In this case a will rvmrlui d ' °° \ 

tious proceeding for Probate had been held not proved in th P , i 111 f a c °i l i 
an appeal to the High Court, had been dismissed.^ndihe widnf T»' 7 3 !'l 

had then brought a suit for the recovery of the property frr m +/ de ^ eas 
enters of the rejected Will. It was held that w£f£i “ ‘ f?' 

the judgment in the Probate proceedings operated rr on on did not apply, 
parties under section 83 of the Probate and S? 

and section 11 of the Civil Procedure Code.(5) £ S ? Act (V .° f 1881) 
does not conclusively show that the will propounrW] ; a grant P ro ^ a ^ 

of the testator. Prom a refusal to grant probate it- K U °^ & eniune 
follows, that, in the opinion of the Court, the will t ^ ^ 1 5 * ? e / ins uecessanly 
nine will of the testator. It may be based vmL P ^pounded is not the gen- 
To operate conclusively there must have been n \ ' * 7 1 dl ? erent grounds, 

the genuineness of the will. A mere finding • decisl0U agamst 

been given of the execution of the will, will not nr , , lcient evidence has not 
probate on the part of the executors when thev ^ • 0 a fr ? s . h a PP licatioxi iov 
with more complete proof (61 Wher<> tim „ a . re m a position to support it 
disputed .»d tj applicant f» f *'» » - 

tion to refuse probate.(7) The judgment of • T> rp k\ ^ Court has no tl,scrp - 
is a judgment in retn, and, therefore, the iudrm!!t * ^ granting probate 

proceeding inter partes cannot be pleaded in a,ly other Court ln a 

Probate Court as to the factum of the will nrJL 1 i \ . mve8tl f? atlon in the 

only judgment that can be put forward in a Court* of C< P Court ' Th ® 

ot Probate m support of 

(1) Girish Chunder v. Broughton, 14 
C. P., 875, per Trevelyan, J. 

(2) Chinnasami v. Hariharabadra, 16 M., 

380, 383 (1893). 

(3) Kaly cinch and Lalcltand v. Sitabai 
F R-. 38 U. f 309 (1914). 

(4) lb., per Scott, C. J. 

(5) lb, and it was said that the con¬ 

tention that Probate proceedings are not 


% ^ u5t . J' acI been addressed in Mirsa 
Kurachtlam v. Pcara Sahib, P. C, 33 C, 
, 16 (>905); 32 I. A , 244, nor at anv 
time m Ac Bombay High Court. 

(6) Oanesh Jaggdnath v. Ramchandra 
Ganesh, 11 B., 563 (1896). 

Hara Cootnar v. Doorgamom. 21 C\, 
A 189 0 89 ?)! a ’ 1 Na ‘ h V ‘ Jad " Na ‘ h • 20 
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te^ftfea of res judicata is a judgment of a competent Court of Probate.(l) In 
the undermentioned case(2) it was held that the order of a Judge was ultra 
vires which was passed under section 476 of the Criminal Procedure Code, so 
long as the probate of the will in respect of which forgery was charged was 
unrevoked; and that it was for the Civil Court to determine the genuineness 
of a will, and that it was not open to a Criminal Court to find the contrary 
or to convict any person of having forged a will which had been found to be 
genuine by a competent Court, and that this section provides that in such 
matters the finding of the Civil Court is conclusive. A grant of letters of 
administration with the will annexed, does not make any question as to the 
title to property covered by, or as to the construction of the will, res judicata 
m a subsequent suit in which such title or construction comes in issue.(3) 

The Courts exercise matrimonial jurisdiction under the Indian Divorce 
Act(4), and other Acts(5) relating to marriage and divorce. A decree of divorce 
though conclusive inter (mines that the parties have been divorced, is not con¬ 
clusive, nor even prima facie, evidence against strangers that the cause for which 
the decree was pronounced existed. (6) But such a decree in common with 
others may be re-opened on the ground of fraud or collusion.(7) The general 
r ule with regard to foreign judgments is that they are conclusive where the 
marriage was solemnized and the parties domiciled in the foreign country.(8) 
Section 20 of the Indian Divorce Act (IV of 1869) does not make the proviso 
in the seventeenth section applicable to the confirmation by the High Court of a 
decree of nullity of marriage made by a District Judge, and such a decree may 
therefore be confirmed before the expiration of six months from the pronounce¬ 
ment thereof. Assuming the proviso in the seventeenth section to be applicable 
to a decree of nullity, a decree by the High Court confirming the same before the 
ft ix months’ period has expired cannot on that ground be treated as made by a 
Court not competent to make it, within the meaning of sections 41 and 44 of 
the Evidence Act, and is therefore under section 41 conclusive proof that the 



Matrimonial 

jurisdiction. 


marriage was null and void.(9) 

See with regard to this jurisdiction, the Letters Patent of the High Oourts(lO) Admiralty 
a ud the Colonial Courts of Admiralty Act, 1890(11), which abolishes the Vice- .jurisdiction. 
Admiralty Courts, and enacts that every Court of law in British possessions which 


0 ) Chinnasami v. Hariharabadra, 16 

PP. 383, 384. 

(2) Manjanali Dcbi v. Ramdas Shome, 
4 C. W. N., clxxvi (1900). 

(3) Arunmoyx Dasi v. Mohcvidra Nath, 
20 C ; , 188 (1893): ‘It has been held 
jyat in a proceeding upon an application 
lor probate of a will the only question 
^hich the Court is called upon to deter¬ 
ge is whether the will is true or not, 
^d that it is not the province of the Court 
*° determine any question of title with 
reference to the property covered by the 

tb., 894, 895; Bchary Lall v. 

**8go Mohun, 4 C., 1 ; Brij Nath v. 

yiandar Mohan, 19 A.. 458 (1897) ; 

a 8ganath Prasad v. Ranjit Singh. 25 C., 
354 . 369 (1897) [shebaitships.] Oehanram 
v * Dolatram 6 Bom., L. R., 966 (1904). 

(4) Act IV of 1869; as to the matri¬ 
monial jurisdiction of the High Courts, 

Letters Patent, 1865, cl. ( 35 ). 

(5) Acts XV of 1872 (Indian Christian 
Carriage) ; XV of 1865 as amended by 
. c * XXXVIII of 1920 (Parsee Marriage 

Divorce) ; XXI of 1866 (Native Con¬ 


vert's Marriage Dissolution) ; III of 1872 
(relating to Marriage between persons not 
professing the Christian, Jewish, Hindu, 
Mahommedaxt, Parsi, Buddhist, Sikh or 
Jaina religions). 

(6) Kanhya Lall v. Radha Churn, 7 W. 
R., 338 (1867). As to the use of a 
decree in a previous suit, see Ruck v. 
Ruck, L. R. P. D. (1896), 152. 

(7) S. 44, post: see Perry v. Mcddozv- 
croft, 10 Beav., 138, 139. 

(8) Westlake, Private International 

Law. §§ d, 321 ; see Sinclair v. Sinclai’’ 

1 Hagg., 294:— Roach v. Garvan 1 Vcs. 
Sr., 157; Share v. Gould , 3 E- & I- A HP** 
55 ; Harr’cy v. Fabnic, L. R., 8, A up. Cas., 
43; Hukm Chand, op. cit., S27. 

(9) Caston v. Caston. 22 A., 270 
(1900); see s. 44, post. For a case of 
judgment without jurisdiction sec Abdul 
Kadir v. Doolanbibi, 37 B.. 663 (1913). 

(10) Letters Patent, 1865, els. (32), (33). 

(11) 53 & 54 Viet., 327. See in the 
matter of the British soiling ship “ Falls 
of E ttrick r 22 C., 511 (1895). 
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is for the time being declared in pursuance of this Act to be a Court of Admiralty, 
or which, if no such declaration is in force in the possession, has therein original 
unlimited civil jurisdiction, shall be a Court of Admiralty, with the jurisdic¬ 
tion in this Act mentioned, and may, for the purpose of that jurisdiction, 
exercise all the powers which it possesses for the purpose of its other civil juris¬ 
diction, and such Court in reference to the jurisdiction conferred by this Act is 
in this Act referred to as a Colonial Court of Admiralty.(l) It is with reference 
to vessels condemned as prizes that questions concerned with this jurisdiction 
usually arise,. and to such jugdments of condemnation, the last paragraph of 
this section will be applicable. 


The Presidency High Courts exercise this jurisdiction under their respective 
Charters(2), and Act III of 1909 and the Mofussil Courts under Act III of 
1907. 


42. Judgments, orders or decrees other than those men¬ 
tioned in section 41, are relevant if they relate to matters of a 
public(S) nature relevant to the inquiry ; but such judgments, 
orders or decrees are not conclusive proof of that which they 
state. 


Illustration. 

A sues B for trespass on liis land. B alleges the existence of a public right of way over 
the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C for a 
trespass on the same land, in which O alleged the existence of the same right 
of way is relevant, but it is not conclusive proof that the right of way 
exists. (4) 




Principle.— This section also forms an exception to the general rule that 
no one shall be affected or prejudiced by judgments to which he is not party 
or pnvy.(6) In matters of however, the new party to the second 

reputation) are said to be receivable on the si “F ied M * 8 P ecle ? ° f 

putation, which in matters of public or general ^ ^ re¬ 

account of the public nature of the earlier“ admissible. (7) On 
the rules which exclude res inter alios aJce (8? TW Vt exce P tlon . “' “ ade > to 
not conclusive; and the technical considerations 18 

narrowed, lose all their tore, wha/ittloStoS 


(1) lb., s. 2; see Broughton, op. cit. 
149—158. 

(2) See Letters Patent, 1865 (Cal¬ 
cutta), cl. 18; see Broughton, op. cit., 158. 

(3) Heiniger v. Dro3, 25 B., 441 

(1900). 

(4) See Petri v. Nuttall, 11 Ex., 569. 

(5) Judgments are relevant under this 
section not as res judicata, but as evidence, 
whether between the same parties or not: 
Gujju Lall v. Fattch Loll, 6 C., 174, 491, 
post. For recent case of relevancy as res 
judicata see Muhammad Amir v. Sumitra 
K'uar, 36 A., 424 (1914) (suit by members 
of Mahommedan community). 


Lall v. Fatteh Lall, 6 C„ 171, 

m t V p " Pontifex - J- 

. y,' b a >' Ior . Ev., §5 1682, 1683 (v. 

: wr°"'. Ev " 216 : «• 32. 1 (4). 

wnen juries were summoned de 
viciKcto, and assumed to be acquainted 
"ith the subject in controversy, their 
\erdicts were properly evidence of reputa¬ 
tion ; but at the present day they are not 
"e Taylor, Ev„ 8 624; Wills, Ev.. 2nd 
Ed, 232—234. 

(8) See Norton, Ev., 216; Madhub 

fiaUrT' V ’ Tomce Bczuah, 7 W. R., 210 
(1867) ; Bai Baiji v. Box Santok, 20 B., 
53, 57, 58 (198) (1894). 
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may be used, not as a bar, but merely, as evidence in the 

cause.(l) 
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s * 40, 41, 43 ( Judgments , orders , decrees.) ss. 13, 32, cl.(4), 48 ( Public right and 
a * 3 (“ Relevant.”) custom .) 

8 * 4 (“ Conclusive proof*). 

Steph. Dig., Art. 44; Taylor, Ev., §§ 624—626, 16S2, 16S3 ; Phipson, Ev., 5th Ed., 
283, 406 ; Starkie, Ev., 386—388 ; Roscoe, N. P. Ev., 190—192; Wills, Ev., 2nd Ed., 
232—234. 



COMMENTARY. 

The English rule (which is reproduced by this section) (2) is that on ques- 
tions of public or general interest, wherein reputation is evidence, the verdict, tt f r3 a 
judgment or order, even inter alios , of a competent tribunal is admissible, public 
Hot as tending to prove any specific fact existing at the time, but as evidence nature, 
of the most solemn kind of an adjudication upon the state of facts and the 
question of usage at the time.(3) The relevancy of adjudications upon sub¬ 
jects of a public nature (which means subjects of public or general interest, 
and will thus include public or general rights and custom), such as custom, 
rights of ferry and the like, forms an exception to the general rule that judg¬ 
ments inter partes are not admissible either for or against strangers in proof of 
the facts adjudicated. In all cases of this nature, as evidence of reputation 
^vill be admissible, adjudications—which for this purpose are regarded as a 
species of reputation,—will also be received, and this too, whether the parties 
In the second suit be those who litigated the first or utter strangers.(4) lne 
effect, however, of the adjudication, when admitted, will so far vary that it 
the parties be the same in both suits, they will be bound by the previous judg¬ 
ment : but if the litigants in the second suit be strangers to the parties m the 
first, the judgment, though admissible will not be conclusive.(5) It ought: to 
appear clearly from the previous judgment that the question of custom was 
determined.(6) The most satisfactory evidence of an enforcement of a custom 
is a final decree based on the custom.(7) The existence of local eustom, such as 
a right of pre-emption, is a matter of a public nature, and previous jugdments 
will be admissible under this section in proof thereof. (8) Manorial customs 
may also be of a similar character.(9) Where a plaintiff sued for damages for 


(1) Durga Dass v. Norendro Coomar, 

6 W. R., 232 (1866). 

(2) Norton, Ev., 216. 

(3) Taylor, Ev., § 624; as to the mean¬ 
ing of “ public or general interest ” sec 
s - 32, 1 (4), ante. 

(4) Taylor, Ev., §§ 1682, 1683; Field, 
Ev., 6th Ed., 76, 77 ; Wills, Ev., 2nd Ed., 
232—234. 

(5) Taylor, Ev., § 1683, and see gener¬ 
ally text-books cited, supra. 

(6) Tota Ram v. Mohun Loll, 2 Agra, 
1120, 12 (1867) ; sec also Laybourn v. 
Crisp , 4 M. & W., 42, 325, 326; as to 
reading of the decree in connection with 
the judgment, see Shrx Gonesh v. Keshav- 
rctv, 15 B., 635 (1890), post. 

(7) Gurdyal Mai v. Jhandu Mai , 10 A., 
580 (1888) ; Luchman Rai v. Akbar Khan, 
1 A., 445 (1877). 

(8) Madhub Chundcr v. Tomce Bcwah, 

7 W. R., 210 (1867) ; Tota Ram v. Mohun 
Call, 2 Agra, 120 (1867) ; [in this case, 
however, it was held that a previous de¬ 


cree made in pursuance of a compromise 
could not be cited as any judicial decision 
of the existence of the custom, or any ad¬ 
mission by the defendant in that suit, that 
such a custom existed] ; Shaikh Koodoo- 
toolah v. Mohini Mohan , 5 Rev. Civ. & 
Cr. Rep., 290 (1867), [Decisions of local 
Courts, where not conflicting may be good 
proof of local customs. See also as to con¬ 
flicting decisions, Jnder Naraxn v. Maho¬ 
med Nasiroodin , 1 W. R., 234 (1864) ; 
Gurdayal Mol v. Jhandu Mai, 10 A., 585 
(1888) ; [in this last mentioned case the 
Court appears to have admitted the previ¬ 
ous judgments under s. 13 (h)l; Collector 
of Gorakhpur v. Palakdhari Singh, 12 A., 
177; but they would have also been admis¬ 
sible under the present section. 

(9) Lachman Rai v. Akbur Khan. 1 A., 
440, 441 (1877) ; as to manorial rights, 
see Kalian Dass v. Bhogirathi, 6 A., 47 
(1883) ; Lala v. Hira Singh, 2 A., 49 

(1878' ; Akbar Khan v. Sheoralan. 1 A., 
373 (1877); Shcobaran v. Bhairo I rasad, 



misr^ 
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value of timber carried away by Government, after being washed on to his 
estate, and to have his right declared, as against Government, to all timbers that 
in the future may be washed onto his estate, it was held that it was not 
necessary for the plaintiff to produce in support of the right some decree or 
decision of competent authority establishing the custom. (1) Where a custom 
alleged to be followed by any particular class of people is in dispute judicial 
decisions in which such custom has been recognised as the custom of the class in 
question are good evidence of the existence of such custom.(2) Judicial decisions 
recognizing the existence of a disputed custom amongst the Jains of one place 
axe very relevant as evidence of the existence of the same custom amongst the 
Jains of another place , unless it is shown that the customs are different; and 
oral evidence of the same land is equally admissible. There is nothing to limit 
the scope of the enquiry to the particular locality in which the persons setting 
up the custom reside.(3) In a suit brought by the trustee of a temple to 
recover from the owners of certain lands in certain villages money claimed 
under an alleged right as due to the temple, it was held that judgments in other 
suits against other persons in which claims under the same rmht had been 
decreed m favour of the trustees of the temple were relevant under this section 
as relating to matters of a public nature.(4) A custom under which lands are 
held is a matter of public and general interest* to all the villagers and a former 
decree is most cogent evidence against them of the existence and validity 
of the custom whose exercise a plaintiff seeks to enforce.(5) The existence of 
customs of succession in particular communities is a matter of public interest, 
and decrees of competent Courts are good evidence thereof.(6) In a suit by 
the landlords to avoid the sale of an occupancy-holding in their mouza and eject 
the purchaser thereof, one of the questions was as to the existence of a custom 
or usage under which the raiyat was entitled to sell such a holding. It was held 
that a judgment of the High Court as to the transferability of similar tenures in 
an adjoining village of the same pergunnah was admissible as evidence of such 
usage under this section.(7) It Las been held in England that neither inter¬ 
locutory orders not involving any judgment upon the rights of the parties’ 
awards, nor claims not prosecuted to judgment, are admissible under the rule 
which is contained in this section.(8) Many matters may go to the weiqht of 
this class of evidence which will not, however, affect its admissibility. Thus it 
matters not with respect to the admissibility, though it may as to the* weight 


7 A., 880 (1885) ; in the case of the Lower 

Provinces see Bengal Tenancy Act (VIII 

of 1885), ss. 74, 183. 

(1) Chuttor hall v. The Government, 9 

V. R., 97 (1868) [rights of Lords of 
Manors], 

(2) Shitnbu Nath v. Gyan Chand, 16 

A., 379 (1894) ; Hanuttk Pershad v. 

Mundul Doss, 27 C., 379 (1899). 

(3) Harnath Pershad v. Mundid Doss, 

27 379 (1899). 

(4) Ramasami v. Appavu, 12 M., 9 
(1887) ; the judgments were also held) to 
be relevant under s. 13, ante, as being evi¬ 
dence of instances in which the right 
claimed had been ascertained. See s. 13, 
ante; see also Nallathambi Baiiar v. 
Nellakumaba Pillai , 7 Mad. II. C. R., 306 
(1873). 

(5) Venkataswami Nayakkam v. Subba 
Ran, 2 Mad. H. C. R., 1, 6 (1864), per 
Scotland, C. J., as to judgment in regard 
to the nature of the interest of certain 
family and of a shrine in certain villages 


S p ee Vanish v. Keshavrav Govind, 15 

B., 625, 635 (1890). 

Baiji v - Bai Santok, 20 B., 53, 
57. 58 (1894). 

4 ? 7 ^ (1896 * * * * V Guzuffer Hassain, 23 C., 

(8) Taylor, Ev., § 626; the last 

mentioned claims though inadmissible as 
evidence of reputation may, however, be 
admissible as evidence of acts of owner¬ 
ship; thus old Bills and Answers in 
Chancery have been admitted on the latter 
ground to show claims made to a public 
right and abandoned; Malcolmson v. 
O Dea . 10 H. L. C., 593: on the same 
grounds it has been held that an indict¬ 
ment whether submitted to or prosecuted 
to conviction was admissible as evidence 
of the right in suit being exercised; R. v. 
Inhabitants of Brightside, 14 Q. B., 933; 
as to awards, see Bvans v. Rees, 10 A. & 
R., 151 ; but see also Tot a Ram v. Mohan 
Lai, 2 Agra, 120, supra. 
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evidence, that the judgment has been suffered by default, or, though 
of a very recent date, is not supported by any proof of execution or of the 
payment of damages.(1) And judgments standing upon a different footing 
from ordinary declarations by private persons, the conditions as to Us mota 
do not, and indeed cannot, apply to them.(2) 


43. Judgments, orders or decrees, other than those men¬ 
tioned in sections 40, 41 and 42, are irrelevant*, unless the exist¬ 
ence of such judgment, order or decree, is a fact in issue, or is 
Levant under some other provisions of this Act. 


Illustrations. 

(а) *4 and B separately sue C for a libel which reflects upon each of them. C in each 
case says, that the matter alleged to bo libellous is true, and the circumstances are such that 
a is probably true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C failed to make 
°ut his justification. The fact is irrelevant as between B and (7.(3) 

(б) *4 prosecutes B for adultery with C, A's wife. 

B denies that C is A' s wife but the Court convicts B of adultery. 

Afterwards, G is prosecuted for bigamy in marrying B during lifotimo. C 

8a ys that she never was A's wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow which B had sold to him before his conviction. 

As between A and (7, the judgment against B is irrelevant 

( d ) A has obtained a decree for the possession of land against B. C, B's son, murders 
A in consequence. 

The existence of the judgment is relevant as showing motive for a crime.(4) 

(e) .4 is charged with theft and with having been previously convicted of theft. 

The previous conviction is relevant as a fact in issue.(o) 

(/) A is tried for the murder of B. 

The fact that B prosecuted A for libel and that A was convicted and sentenced is 
relevant under section 8 as showing the motive for the fact in issue.(6) 

Principle.— Judgments considered as judicial opinions are only relevant 
finder sections 40-42 under the circumstances mentioned in those sections, 
^her judgments when tendered against strangers, are sometimes said to be 
deluded as opinion evidence(7) ; sometimes as hearsay(8), but more commonly 
°n the ground expressed in the maxims res inter alios acta vel judicata alteri 
Voce re non debet. , and res inter alios judicata nullum inter alios prejudicium 
jQcit.ty) Such judgments are said not to be evidence for a stranger, even against 


(1) Taylor, Ev., § 624. 

(2) Starkie, Ev., 190, note (c). 

t3) Cf. Doorga Churn v. Shoshee Bhoo- 
f M *. 5 W. R., S. C. C. Ref., 23 (1866), 
1n which it was held that the finding in 
a previous judgment was not evidence of 
fraud. 

Gujju Loll v. Fatteh Lall, 6 C., 

(5) Illusts. (e) and ( f) have been add- 
by s. 5, Act III of 1891. See also 
j*kslmati v. Amril, 24 B. t 591, 593 

(1900). 


(6) R v. Fontaine Moreau. H Q- 

1028, 1035, per Lord Denman. C. J., 
Krishnasami Ayyangar v. Raj ago gala 

A v yang or, 18 M., 77 (1893) ; Gujju Lall 
v. Fatteh Lall, 6 C., at p. 188, per Garth, 
C. J. 

(7) Steph. Dig., Art. 14; Whart., s. 
280 ; but see Phipson, Ev., 5th Ed., 405. 

(8) Phipson. Ev.. 5th Ed., 405, where 
the grounds of this rule are considered; 
Gujju I.all v. Fatteh Lall, 6 C., at p. 189; 
Tavlor Ev., § 1682. 

(9) lb. 
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£,°er r p,ktr < 

saws: “sx (! r« 

leasfS&MM i»Sm« ofiui.f 5. ?<£•“£» ! Tiy,or ’ Ev - H i«w. 

COMMENTARY. 

It has been seen that section 40 deals , 

barring suits or trials, by reason amount fl Wltb , efiect of judgments as 
that section 41 deals with the effect of tho^ 8 ’ boil ig res judicata : 

section 42 with the admissibility of ind<r™JL!° ,J ud g m ents in rem and 
nature. This section declares that re I atm S to matters of a public 

those mentioned in those sections are of th b> 0 , rs ^ al *d decrees, other than 
sense that they can have any such effect * emselve ? irrelevant, that is, in the 
sections qua judgments, orders and decrees ^P 6 ? 8 ^ 101 * as mentioned in those 

proof of the particular points which they decide 1S ^. aS ad i udicati °us upon and 

is not a judgment in rem{ 4), nor one reUtW+ lior a former judgment which 
is not admissible in evidence in a subseau7nf ° ?f at ^ ers of a public nature(5), 
or .as proof of the particular point which it d^ either ** a res 3 udi cata\G), 
same parties or those claiming under them UIxless between the 

pressly contemplates ca&s in which judxrmeTit ia tlle P resent section ex- 
facts in issue or as relevant facts under nth 3 W0 . be admissible either as 
to this Garth, C. J., in the case last cited sai of . the . Act * And as 

then I take it that the cases so contemplated b ° * • 13 is V®** true - But 

judgment is used not as a res judicata , as evid^ Sectlon 43 are those where a 
an opponent by reason of the adjudication whichd^ m ° r * e 01 * ess bidding upon 
of that kind had already been dealt with under on Coritai l tls (because judgments 
preceding sections). But the cases referred to in t*" otaer immediately 

as the section itself illustrates, viz,, when the far/ ^ ^ are SU . C ^ * 2 3 4 5 6 ^ conceive, 
having been given is a matter to be proved in °. am J particular judgment 

sued# for slander, in saying that he had been cas . e * As * or instance, if A 

justified upon the ground that the alleged slander^ Vlct ® d of for gery, and B 
A. for forgery would be a fact to be proved bv ft lii aS ^ rue » ^be conviction of 
^ mt « .'Respective of whether A had been acfnniF ° th f r fa f inthe case > 

or not. This I conceive, would be one of the many Pno y of tbe forgery 

-bird scction.(9) And though judgments other a uded to in the forty- 
“: : a , 4M V re '^levant^a U <* ose ”««tioned in 

telymadmissibl e when they are the best tZetht^W.^ 

ruptcy. administration, ’ an^ “vo^pro- 
ceedings, see Phipson, Ev Sth Ed 
406-407. ’ Mh 

(2) See Notes to s. 13, ante. 

(3) Collector of Gorakhpore v. Palak- 
dhari Singh, 12 A (F. B.), 1, 2S (1889). 

As to order of Board of Revenue, see 
Manno Chowdhury v. Munshi Clwwdhury, 

(4) Under e. 41, ante. 

(5) Under s. 42, ante. 

(6) Under s. 40, ante. 

(7.1 S. 43, in effect declares that for 

such purpose they are irrelevant: sec R 

V (im) * das ' J1 Bom - H - c R - 90 > 9 « 


■ xuitKe tnem 

' evide uce of something that may 

to use the%°k ject f or which it was sought 
v. P«2k£n?l J " d ? ment in Lull 

in another suh l' P } Wa \ to show that 
the plaintiff had anothcr defendant 

in his favour n °^ ta,ned 311 ad judication 
was held tW bC Samc ri * h t; <™d it 
former judJJl ^ optnion ex Pressed in the 
within i* d * ment . was not a relevant fact 

Ayyangar, 18 M., 77 *(1895 )’ Ra > a S°P aia 
(8) Gnfi , aJl v. ^ # c . 

p. 192 GUiJU LUU V ' Vai>ch LM ‘ 6 C ■ at 
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ed aliunde.(l) The existence of such judgment may be a fact in issue(2) 
may be a relevant fact(3), otherwise than in its character of a judgment. 

With regard to the existence of the judgment, its date or its legal conse¬ 
quences, the production of the record or of a certified copy is conclusive evi¬ 
dence of the facts against all the world, the reason being that a judgment as 
a public transaction of a solemn nature must be presumed to be faithfully 
recorded.(4) “ Therefore, if a party indicted for any offence has been acquitted, 
a ud sues the prosecutor for malicious prosecution, the record is conclusive 
evidence for the plaintiff to establish the fact of acquittal, although the parties 
are necessarily not the same in the action as in the indictment(5), but it is no 
evidence whatever that the defendant was the prosecutor, even though his 
name appear on the back of the bill(6) or of his malice or of want of probable 
cause(7) ; and the defendant, notwithstanding the verdict, is still at liberty 
to prove the plaintiff’s guilt.(8) So a judgment against a master or principal 
tor the negligence of his servant or agent, is conclusive evidence against the 
servant or agent of the fact that the master or principal has been compelled to 
pay the amount of damages awarded ; but it is not evidence of the fact upon 
which it was founded, namely, the misconduct of the servant or agent. (9) So, 
a judgment recovered against a surety will be evidence for him to prove the 
amount which he has been compelled to pay for the principal debtor; but it 
furnishes no proof whatever of his having been legally liable to pay that amount 
through the principal’s default. (10) The same doctrine will apply to other cases 
where the party has a remedy over, as for contribution, or the like. (11) In an 
action against a surety where the defence was that the plaintiff had received 
certain moneys from the principal in satisfaction of his damages, it was held that 
the plaintiff, in traversing this plea, might put in evidence a judgment recovered 
from him by the assignees of the principal for the amount so received as money 
had to their use, not indeed as conclusive proof that the money had been paid 
to him by the principal in the way of fraudulent preference, but as showing 
that he had actually repaid the money to the assignees, and as generally ex¬ 
plaining the transaction/’(12) So if the object be to discredit a witness, by prov¬ 
es that he has given different testimony in a former trial, the judgment in that 
ca use, though the litigating parties be strangers, will be admissible for the pur- 
pose °f introducing the evidence of his former statements. (13) Judgments are 
admissible when they are tendered for the purpose of contradicting the tepti- 
^uouy of a witness. So where A having sworn that her son B was born on March 
oth, i . e ., five days after her marriage, an application order of deceased Justices 
eciting that A swore B was born on March 8th was received to contradict her 
testimony though not to prove the bastardy or date of birth.(14) Upon 


an 


Collector of Gorakhpore v. Palo 
Singh, 12 A. (F. B.), 1, 25 (188S 
) 2 ) See s. 43, ill. ( c ). 

C3) See s. 43, Musts. ( d ) & (f), a; 
* explanation (2). 

Ah- V ' an,c ’ Introduction to ss. 40-4 
moj/j Chandra v. Paresh Nath, 9 
'■ N., 402, 410 (1904); Taylor. E 

° Q 166/ , : Phipson, Ev., 5th Ed., 382, 
certified copies, see s. 76, post. 

<S) legal! v. Tollervey, 14 East., 3C 
(6) 13. N. P„ 14. 

v - Macnantara, 9 East., 36 
Ineledon v. Berry, 1 Camp., 203; n. 
Kcramutoollah Chmudhry v. Ghola 
l y R„ 77 (1868); Agho 

(l*»n\ V ' Radhxca Pershad. 14 W. R., 3. 
l“ /0); fact that the plaintiff h 
convicted, even though acquitted i 


appeal, is evidence of reasonable and 
probable cause. Jadubar Singh v. Sheo 
Saran, 21 A., 26 (1898). 

(8) B. N. P., 15. 

(9) Green v. New River Co., 4 T. R., 
589 ; Pritchard v. Hitchcock , 6 M. & Gr.. 
165. per CrossweJl, J. 

(10) King v. Norman, 4 C. B., 884, 
898. 

(11) Powell v. Layton, 2 N. R., 371;. 
Kip v. Brigham, 6 Johns.. 158; 7 Johns., 
168: Griffin v. Brown, 2 Pick., 304. 

(12) Pritchard v. Hitchcock, 6 M. & 
Gr., 151; see Taylor, Ev., § 1667. 

(13) Clargcs v. Sherwin, 12 Mod., 343; 
Poster v. Shaw, 7 Serg. & R., 156. 

(14) Watson v. Little, 5 H. & N., 472; 
see also R. v. APCue, Jebb, C. C., 120. 
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indictment for perjury committed in a trial, the record will be evidence to show 
that such a trial was bad(l) and if a party be indicted for aiding the escape of a 
felon from prison, the production of the record of conviction from the proper 
custody will be conclusive evidence that the prisoner was convicted of the crime 
stated therein.(2) So where the judgment constitutes one of the muniments of 
the party’s title to land or goods,—as where a deed was made under a decree in 
Chancery(3) or goods were purchased at a sale made by a sheriff upon an exe¬ 
cution^), the record may be given in evidence against a party who is a stranger 
to it. So, in an action to recover lands, a decree in a suit between the defend¬ 
ant’s father, and other persons unconnected with the plaintiff, which directed 
that the father should be let into possession of the estate as his own property, 
has been held admissible on behalf of the defendant, not as proof of anv of the 
facts therein stated, but for the purpose of explaining in what character the 
father, through whom the defendant claimed, had afterwards taken actual 
possession of the estate.(5) Many other instances might be given of the ad¬ 
missibility of judgments inter alios, where the record is matter of inducement, 
or merely introductory to other evidence ; but those cited will suffice to illustrate 
the principle.(6) A judgment may be relevant as between strangers if it is an 
admission, being received in favour of a stranger against one ^of the parties 
as an admission by such party in a judicial proceeding with respect to a certain 
fact.(7) This is no exception to the rule which requires mutuality, since the 
record is not received as a judgment conclusively establishing the fact but merely 
as the declaration of the party that the fact was so. Thus not appealing against 
an adverse judgment may operate as an admission by the party of its correct¬ 
ness.^) And a stranger to a judgment may also be estopped thereby, not 
directly but by his acquiescence therein.(9) So if A pleads guilty to a" crime 
and is convicted, the record of judgment upon this plea is admissible against 
him in a Civil action, as a solemn judicial confession of the fact. (10) But if A 
pleads not guilty to a crime, but is convicted ; the record of judgment upon 
this plea is not receivable against A m a Civil action as an admission to prove his 
guilt.(11) For the judgment contains no admission, and in conformity with the 
rule which rejects judgments inter partes as evidence either for or against stran¬ 
gers to prove the facts adjudicated, a judgment in a Criminal prosecution, unless 
admissible as evidence in the nature of reputation(12), or, taken in conjunction 
with the prosecution as an act of ownerships3), cannot be received in a Civil 
action to establish the truth of the facts on which it was rendered; and a judg¬ 
ment in a Civil action, or an award, cannot be given in evidence for such a pur¬ 
pose in a Criminal prosecution.(14) Technically, the judgments are inadmissible 


(1) R. v. lies, Ca3. Temp. Hardz., 118; 
B. N. P., 243; R. v. Hammond Rage, 2 
Esp., 649n., see Penal Code, s. 193. 

(2) R. v. Shaw, R. & R., 526 ; Taylor, 
Ev., § 1668; see Penal Code, ss. 222, 223. 

(3) Barr v. Grate, 4 Wheat., 213. 

(4) St. Ev., 255 ; Witmcr v. Schlatter, 
2 Rawle, 359 ; Jackson v. Wood, 3 Wind., 
25, 34; Fowler v. Savage, 3 Conn.. 90, 
96. 

(5) Davies v. Lozundcs, 6 M. & Gr.. 
471, 520. 

(6) Taylor, Ev., § 1688; see s. 13, ante. 

(7) Stcph. Dig., Art. 4; Taylor, Ev., 
S 1694; Phipson, Ev., 5th Ed., 406, 407; 
KrisJifiasami Ayyangar v. Rojagopala 
Ayyangar, 18 M., 73, 77, 78 (1895). 

(8) Eaton v. Swansea Waterworks. 17 
Q. B., 267. 

(9) Re Last. 1896, 2 Ch., 788. 

(10) R. v. Fontaine Moreau, 11 Q. B., 


’° 33 ' Per Lord Denman, C. J.: 
hy does what a man says of himself 
cea se to be evidence by being said in 
ourt . As to a plea of guilty being 
eydence of an admission, see Shumboo 
thunder v. Madhoo Koybert, 10 W. R. f 
56 (1868). A plea of guilty in the Crimi¬ 
nal Court may, but a verdict of conviction 
cannot, be considered in evidence in a 
civil case; Taylor. Ev., § 1694. 

(11) R. v. Warden' of the Fleet, 12 
Mod.. 339, and v. post . 

(12) S. 42, ante; Taylor, Ev., §§ 1693, 
624. 

(13) Taylor, Ev., § 1693. 

(14) Taylor, Ev., § 1693, and. cases 

there cited; Casiriquc v. Imrie, E. Pm 4 
R- & I., 434 ; Kcraniutoollah Chowdhry 
v. G hoi am HoSscin, 9 W. R., 77 (1868), 
[A proceeding of a Criminal Court is not 
ad’.nmsible as evidence; a Civil Court is 
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being between the same parties, the parties in the prosecution being the 
King-Emperor on the one hand, and the prisoner on the other, and in the civil 
suit the prisoner and some third party ; and substantially, because the issues in 
a civil and criminal proceeding are not the same, and the burden of proof rests in 
each case on different shoulders.(1) Thus A is convicted of forging B’s signature 
to a bill of exchange. B is afterwards sued by C to whom A has transferred the 
Kill. A’s conviction is not admissible to prove the forgery.(2) So again a 
certificate of acquittal on a charge of rape is not admissible to disprove the rape 
in a divorce-suit founded thereon.(3) A mother murdering her son is not bene¬ 
ficially entitled to take his estate by inheritance, but the fact of her having been 
acquitted or convicted is not relevant in a Civil Court upon the question whether 
she has committed the wrongful act imputed to her and, if so,-whether by such act 
£he has forfeited her rights of inheritance.(4) A stranger to a judgment may also 
be bound by it, if he has so contracted. Thus, if A contract to inde mnif y B 
against any damages recoverable against the latter by C, and B has bond fide 
defended the action and paid the amount, the judgment will be conclusive of 
^’ s liability. But this does not apply where B has no contract with, but 
merely a claim against A for such indemnity. (5) In the absence of special 
a greement, a judgment or an award against a principal debtor is not binding 
°n the surety, and is not evidence against him in an action by the creditor 
but the surety is entitled to have the liability proved as against him in the 
same way as against the principal debtor. (6) As to decrees considered as 
evidence of the necessity of alienation, see authorities cited below. (7) 
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44. Any party to a suit or other proceeding may show Fraud or 
that any judgment, order or decree, which is relevant under obtaining- m 
section 40, 41 or 42, and which has been proved by the adverse Judgment^ 

-- - —---— tency of 

Rampini, J., contra. Manjanali Dcbi v. Court, may 
Ramdas Shome, 4 C. W. N., clxxvi (1900). t* e pro veil. 


bound to find the facts itself] ; Bislionath 
Keogy v. Huro Gobind, S W. R., 27 

(1866). [The conviction in a criminal 
rase is not conclusive in a civil suit for 
damages in respect of the same act] ; 
Nityanttnd Surmah v. Kashinath Nyalun - 
5 W. R., 26 (1866). [A Civil Court 
* s not bound to adopt the view of a 
Magistrate as to the genuineness or other¬ 
wise of a document;] Doorga Dass v. 
Boorga Churn, 6 W. R., Civ. Ref., 26 
(1866). [A suit for money forcibly taken 
lrom the plaintiff by the defendant is 
maintainable in Civil Court, notwithstand¬ 
ing defendants’ acquittal in the Criminal 
Court on the charge of robbery] ; Alt Buksh 
y* Shaikh Samiruddin, 4 B. L. R., A. C. t 
° (1869) ; 1 W. R., 477. In a suit for 
damages for an assault, the previous con¬ 
viction of the defendant in a Criminal 
Court is no evidence of the assault. The 
factum of the assault must be tried in the 
Cwil Court; R. v. Hedger (1852), at p. 
° 5 : Aghorenath Roy v. Radhika Pcrshad, 
4 W. R., 339 (1870): Gogun Ch:indcr v. 

6 C.. 247 (1880); Rani Lai v. Tulla 
Ram 4 A., 97 (1880). See Raj Kumari 
v Bama Sundari, 23 C., 610 (1896), in 
which, however, Ghose, J., observed that 
. was not prepared to say that the deci- 
? lon in a Civil suit would not be admissible 
ln Evidence in a Criminal case, if the 
Parties were Substantially the same and 
issues in the two cases identical. 


For a case in which a Civil judgment was 
rejected in a Criminal proceeding, see R. 
v. Fontaine Moreau, 11 Q. B., 1028. And 
for a case in which a Civil judgment 
was admitted in a Criminal proceed¬ 
ing see Markur ( in- re), 41 B., 1 (1917). 
Here the former plaintiff was the com¬ 
plainant with former defendant the accused 
and the issue substantially the same, and 
the Civil judgment in certain points now 
included in the Criminal charge was ad¬ 
mitted in evidence of breach of trust. 

(1) Gogun Chundcr v. R., 6 C., 247 
(1880), per White. J. 

(2) Castrique v. Imrie, L. R., 4 E. & I., 
234; Parsons v. London County Council, 
9 T. L. R., 61S?. 

(3) Virgo v. Virgo, 69 L. T., 460. So 
also in the trial of A as accessory to a 
felony coimnitted by R., the convictibn of 
B though admissible to prove that fact, is 
no evidence of B's guilt. Sec Phipson, 
Ew, 5th Ed.. 407, ct ih{ rasas. 

(4) Vedanayagar Mudalicr v. Vedaum 
14 Mad. L. J.. 297. 

(5) Parker v. Lends, 8 Cb. App.. 1035, 
1058, 1059. 

(6) Ex-partc Young. In re Kitchin, 17 
Ch. D., 668. 

(7) Field. Ev., 6th Ed., 184—186, 
Mavne’s Hindu Law, §§ 323. 324, and 
cases there cited. 



miSTfiy 



V 


Incom- 
petency. 
fraud, collu 
-ion. 


(i) Incorn- 
petency. 



FRAUD : COLLUSION I INCOMPETENCY. 


§L 


party, was delivered by a Court not competent to deliver it, or 
was obtained by fraud or collusion. 

Principle.— A judgment delivered by a Court not competent(l) to deliver 
I it, asjby.a Court which had no jurisdiction over the parties or the subject-matter 
I of the suit, is a mere nullity.(2) And though the maxim is stringent that no 
' man shall be permitted to aver against a record, yet when fraud can be shewn 
this maxim does not apply(3): nor in the case of collusion, when a decree is passed 
between parties who were really not in consent with each other.(4) Frans et jus 
nunquam cohabitant. Fraud avoids all judicial acts, ecclesiastical or temporal. 
It_is an extrinsic collateral act, which vitiates the most solemn proceedings 
of Courts of Justice, which, upon being satisfied of such fraud have a power to 
vacate and should vacate their own judgments.(5) In the application of 
this rule it makes no difference whether the judgment impugned his been pro¬ 
nounced by an inferior or by the highest tribunal; but in all cases alike, it is 
competent for every Court, whether superior or inferior, to treat as a nullity 
any judgment which can be clearly shown to have been obtained by manifest 
fraud. (6) J 

ss. 40—42 ( Judgments orders and decrees.) s. 3 “ {Court ’*) 

a. 3 (“ Relevant,”) 

Steph. Dig., Art. 46 ; Taylor, Ev„ §§ 1713-1717 ; Phipson, Ev 7th F,1 184 • Best 
Ev„ § 595 ; Field, Ev. 6th Ed., 186-190 ; Norton, Ev., 218, 219 ; Wharton, Law Lexicon 
(1892) ; ib., 12th Ed. (1916) ; Hukm Chand s Res Judicata 484. 


COMMENTARY. 


When one of the parties to a suit tenders or has put in evidenced) 
a judgment, order or decree under the fortieth, forty-first, or forty-second 
section(8) it is open to the other party under this section to avoid its effect 
on any of the three grounds, {a) want of jurisdiction in the Court which / 
delivered the judgment; (6) that the judgment was obtained through fraud, * 
or (c) collusion. (9) ° 


A judgment delivered by a Court not competent to deliver it is a mere 
nullity, and cannot have any probative force whatever between the parties.(lO) 


(1) See Kettlilamma v. Kelappan, 12 M., 

228 (1887) ; Sardarmal v. Aranvayal 

Sabhapathy, 21 B. r 205, 212 (1896). 

(2) See cases cited, post. 

(3) Rogers v. Hadley , 2 H. & C., 247; 
see Huffer v. Allen, L. R., 2 Ex., 18. 

(4) Bandon v. Becher, 3 C. & F., 510. 

(5) Duchess of Kingston’s Case, 2 Sm. 

L. C., per Lord deGrey, C. J., Philipson v. 
The Earl of Egremont, 6 A. fir E., 587 : 
605; Paranjpe v. Kanade, 6 B., 148 

(1882). 

(6) Shedden v. Patrick, 1 Macq. H. L-, 

535 ; as to the procedure to be taken to 
set aside a decree obtained by fraud and 
collusion, see Mewa Lai v. Bhtijun Jha, 
13 B. L. R., App. 11 (1874); Ashootosh 
Chandra v. Tara Prasanna, 10 C., 612 
(1884) ; Eshan Chundra v. Nundamoni 
Dassee, 10 C, 357 (1884) ; Karamali 

Rahimbhoy v. Rahimbhoy Habibhoy, 13 
B., 137 (1888) ; Bansi Call v. Ramji Loll, 
20 A., 370, 374 (1898); Nistarini Dassee 
v. Nundo Call, 26 C., 907 (1899). See 


m q at- ’ C3Cn - b Art - 

, n V ,J° y{ni Da *si V. Nundo Loll, 

keted ^ (1902) - where i4 Ob- 

1,v thr- a 1C ^ ecree had not been proved 
by the adverse party. 

< 1 2 3 4 5 6 * 8) * n Nor ton, Ev., 218, it is suggested 
case of ® an ! e , rulc ought to apply in the 
* a a JU< *£mcnt, order or decree, 
tendered under s. 43 . 

77 II ^L ee slntedbhoy Habibhoy v. 
Vullcebhoy Cassumbhoy, 6 B., 716 (1882); 
i v\as suggested that the word may be 
readas equivalent to “fraud and collu¬ 
sion ; sed quaere; see post. 

(10) See Kalka Parshad v. Kanhaya 
Smgh, 7 N. W. P., 99 (1875); Sookram 
Ahsscr V. Crowdy, 19 W. R., 284 (1873 ); 
Gumtesh Pattro v. Ram Nidhee, 22 W. R., 
361 (1874); R. v. Hussein Gaibtt, 8 B., 
307 (1884). Where an offence is tried 
by a Court without jurisdiction the 
proceedings are void, and the offender if 
acquitted is liable to be tried. 






miSTfty 



FRAUD : COLLUSION : INCOJIPETENCY. 


413 


<8L 


"Words c not competent 1 2 3 4 5 in this section refer to a Court acting without 
jurisdiction.(1) And although one Court cannot set aside the proceedings of f 
another Court, for want of jurisdiction, yet when a matter arises before a Court 
in the ordinary course of its jurisdiction, and one of the parties relies on, or seeks 
to protect himself by, the proceedings of another Court, then in that way the j 
jurisdiction of the Court whose proceedings are pleaded may be inquired 
into.(2) By the law both of this country and of England, anybody, whether 
party or stranger, against whom a previous judgment is used in a subsequent suit 
may impeach it in the suit in which it is so used on the ground of want of juris¬ 
diction in the Court which passed it. (3) The competency of a Court cannot 
depend on whether a point which it decides has been raised or argued by a party i 
or counsel. It cannot be said that whenever a decision is wrong in law on 
violates a rule of procedure, the Court must be held incompetent to deliver it. 
It has never been and could not be held, that a Court which erroneously decrees 
a suit which it should have dismissed as time-barred or as barred by the rule of 
res judicata, acts writhout jurisdiction and is not competent to deliver its decree. 
This and section 41 recognise that given the competency of the Court, even error 
or irregularity in the decision is a less evil than the total absence of finality 
which would be the only alternative. (4) There is a distinction between an order 
which a Court is not competent to pass and an order which, even if erroneous in 
law or in fact, is within the Court’s competency.(5) But a decision afterwards 
found to be erroneous in law cannot have effect as res judicata in a later 
execution-proceeding for a different relief.(6) 




The Act contains no definition of the term “fraud” for the purposes-(in Fraud, 
of this section. It was held in one case that the fraud must not consist in tht; 
fact of a fraudulent defence having been set up ; it must be fraud in procur¬ 
ing the judgment, such as collusion or the like between the parties, or fraud in' 
the Court itself.(7) In a subsequent case it was said that the fraud must be i 
actual fraud, such that there is on the part of the person chargeable with it the 
tncdus animus , putting itself in motion and acting in order to take an undue 
advantage of some other person for the purpose of actually and knowingly * 
defrauding him. The fraud must be such as can be explained and defined on the 
face of a decree, and mere irregularity or the insisting upon rights which, upon a 
due investigation of these rights, might be found to be overstated or over-estimat¬ 
ed, is not the kind of fraud which will authorise the Court to set aside a decree.(8) 


(1) Kettlilamma v. Kelappan, 12 M., 
228 (1887). Competency is here synonym¬ 
ous with jurisdiction. Sardartnal v. 
Anarvayal Sabhapathy, 21 B., 205, 212 
(1896). See the same matter reported in 
21 B., 297 (1897) ; see Abdul Kadir v. 
Doolanbibi, 37 B., 563 (1913) (incompet¬ 
ence and res judicata). 

(2) Gunnesh Pattro v. Ram Nidhee, 22 
W. R., 361 (1874). 

(3) Rajib Panda v. Lakhan Sendh, 27 
c -, 11, 21 (1899); Steph. Dig., Art. 46; 
Taylor, Ev., § 1714. According to Eng¬ 
lish Law, while in the case of fraud or 
collusion strangers alone may show their 
existence, want of jurisdiction may be 
shown by anybody. As to fraud and collu¬ 
sion in this country, v. post. 

(4) This passage was cited with 
approval in Natku Ram v. Kalyan Das, 1 
Alh L. J., 21, 222 (1904); s. c., 26 A., 
522. Caston v. Caston , 22 A., 270, 281 
(1899) ; see s. 41, ante. 

(5) Sardarmal v. Anarvayal Sabhapathy, 
2 1 B., 205, 211 (1896). 


(6) Baij Nath Goenka v. Padmanand 
Singh , 39 C., 848 (1912). 

(7) Cammell v. Sewell, 4 Jur. N. S., 

978 (1858) ; s. c., 3 H. & N., 617; 5 H. & 
N., 728; see Story Eq. Jur., 258, § 252a; 
as to enquiries in the Bankruptcy Court 
guarding against fraud with regard to the 
consideration for a judgment-debt, see Ex- 
parte Rcvell; In re Tollcmache, 13 Q. B. 
D., 720 Ex-parte Lennox , 16 Q. B. D., 
315; Ex-parte Flatau , 22 Q. B. D., 83; 
Ex-parte Bonham, 14 Q. B. D., 605 ; Ex- 
parte Official Receiver. Re Miller, 67 L. 
T., 601; Re Fraser (1892), 2 Q. B., 633 ; 
Re Hau'kins, Ex-parte Troup (1895), 1 

Q. B., 404. As to the effect of fraud in 
judgments, see Hukm Chand, op. cit. f 484. 

(8) Patch v. Ward, L. R., 3 Ch. D., 
203 ; cited in Mahomed Golab v. Mahomed 
Sul liman , 21 C., 617 (1894) and recently 
followed in Nanda Kumar Hmvladar v. 
Ram Jiban Howladar, 41 C., 990 (1914) ; 
19 C. L. J., 457, which has been followed 
in Janki Kuar v. Lachmi Narain, 37 A., 
535 (1915). 
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[ a subsequent case(l) an action was brought for infringement of a patent, ad¬ 
judgment was recovered by the plaintiff, which was reversed by the Court of 
Appeal on the ground that the facts shewed no infringement." Subsequently 
the plaintiff brought an action to impeach the judgment on the ground 
that when an expert sent down by the Court, and whose evidence was 
the only material evidence before the Court as to the nature of the defendant’s 
process, examined the defendant’s works, the defendant fraudulently concealed 
from him certain parts of the process, so that he had no opportunity 
of discovering the points in which it resembled that of the plaintiff. On the 
original trial the fraud was found to be proved and the judgment was set aside. 
On appeal(2) bv the defendant, in the Court of Appeal (James, Baggallay and 
Thesiger, L. JJ.) the judgment of the lower Court was reversed on The ground 
that the fraud was not proved. But James, L. J., added the followin'* * observa¬ 
tions, in which Thesiger, L. J., concurred ; Baggallay, L. J dissenting • “ As¬ 
suming all the alleged falsehood and fraud to have been sufeSated^s such 
a suit as the present sustainable? That question would require verv <rrave 
consideration indeed before it is answered in the affirmative Where is litigation 
to end if a judgment obtained in an action fought out adversely between two 
litigants sm juris and at arm s length could be set aside bv a fresh action on the 
ground that perjury had been committed m the first action or that false answers 
had been given to interrogatories or a misleading production of documents 
or of a machine, or of a process, had been given ? There are hundreds of actions 
tried every year, m which the evidence is irreconcilably conflicting and must 
be on one side or the other wilfuby and corruptly perjured. In this case, if the 
plaintiffs had sustained in this appeal the judgment in their favour, the present 
defendants in their turn might bring a fresh action to set that judgment aside on 
the ground of perjury of the principal witness and subornation of perjury, and 
so the parties might go on alternately ad infinitum .” These observations, which 
were obiter dicta , were cited by l etheram, C. J., in the case undernoted(3), where 
the plaintiff alleged that he was induced by the fraud of the defendant not to 
defend the action, and in which the following observations (which were also 
obiter , as fraud was negatived) were made The principle upon which these 
decisions rest is that where a decree has been obtained by a fraud practised upon 
tbe other Bide, by which be was prevented from placing his case before the tribunal 
Which was called upon to adjudicate upon it m the way most to Ms a,;, 
the decree is not binding upon him and may be set aside in a separate suit, and 
not only by an application made in the suit in which the decree was passed to the 
Court by which it was pwsed; but I am not aware that it has ever been sugge 

faW wh!t 0 T’ an t m , my °P imon , no y h e.law, that because a 
against whom a decree has been passed alleges that it is wrong and that it was 

obtained by perjury committed by, or at the instance of the other partv 
which is of course fraud of the worst kind, ih obtain a rehearing of 

the questions m dispute in a fresh action by merely changing the form in which 
he places it before the Court and alleging in bis plaint that the first decree was 
obtained by the perjury of the person m whose favour it was given. To so hold 
would be to allow defeated litigants to avoid the operation, not only of the law 
which regulates appeals, but that which relates to res judicata as well 
Tbe reasons why this cannot be the case are very clearlv stated bv James L J 

in tbe passage I have quoted.’’ Since the English decision cir,.,l' 

have been several cases where the Court has under similar 


decision cited, there 
circumstances 


(1) Flozver v. Lloyd, 6 Ch. P. f 297 
(1877); cited in Nistarini Dassec v. 
Nundo Loll, 26 C., 891 (1899). 

(2) Flouer v Lloyd , 10 Ch. D., 327 
(1878) ; see Abuloff v. Oppcnheimcr, 10 
Q. B. I)., 205, 307, 308 (1882), in which 


; II: decision was criticized, and Janki Kuar 
v. Lachmi Norain, 37 A., 535 (1915), in 
>•. hicli ?t vvas stated to he no longer law. 

*3) Mahomed Golab v. Mahomed Sulli¬ 
van. 21 C., 612, 619 (1894). 
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vSexefcised jurisdiction. In the undermentioned case(l), B in an action brought 
m the Probate Division had propounded a will, and A had propounded the 
substance of a later will alleging that the earlier will had been obtained by 
undue influence. A compromise was efleeted under which the alleged earlier 
will was admitted to probate. Afterwards A discovered that the last-mentioned 
alleged will was a forgery and that B was a party or privy to the forgery and 
brought an action to set aside the compromise as having been procured by 
fraud, and obtained judgment in that action. In another case (2) the plaintiff 
alleged that a judgment was procured by the fraud of the defendant, in that the 
latter fraudulently exhibited to the Court and j ury certain false and counterfeit 
documents and certain memorandum books containing false and fraudulent 
entries touching the matters in issue in the action, and the judgment so fraudu¬ 
lently obtained was set aside. But in another, where the plaintiff, having 
obtained letters of administration to the estate of a deceased landlord, sued a 
tenant for rent, and the latter in his written statement objected that the letters 
of administration had been obtained upon a misrepresentation by the plaintiff 
as to liis relationship with the intestate, it was held that assuming that the letters 
of administration could be regarded as an order within the meaning of this 
section, the allegations of the defendant were not such as would entitle him to 
go into evidence for the purpose of proving that the letters of administration 
were invalid in law, and also that such a defence could not be successfully 
raised so long as the letters of administration were not revoked by a competent 
Court.(3) And in a recent case it has been held that a suit to set aside a decree 
on the ground that it had been procured by perjured evidence is not maintainable 
for the fraud must be actual and positive, a meditated intentional contrivance 
fo keep the parties and the Court in ignorance of the facts of the case and an 
obtaining of the decree by such contrivance. (4) 


With regard to the parties who may show fraud it is clear that a stranger 
to a judgment, against whom such judgment is used as evidence, may impeach 
it on the ground of fraud in the suit in which it is so used. This is also the rule 
English law(5), according to which, however, by the greater weight of autho- 
rity(6) proof of fraud can only be given by a stranger to the judgment who is in 
&o way privy to the fraud, and not by a party, since if the latter were innocent, 
he might have applied to vacate the judgment, and if guilty he cannot escape 
the consequence of his own wrong. But the language of the section is wide 
enough to allow a party to the suit in which the judgment was obtained to aver 
and prove that it was obtained by the fraud of his antagonist though the judg¬ 
ment stands unreversed. (7) And it has been accordingly held that a party to 
a previous suit in which a judgment was obtained may in a subsequent suit aver 
a *td prove that it was obtained by fraud though the judgment remains 
^reversed.(8) So in a suit brought by A against B for khas possession of a tank 


(1) Pricstman v. Thomas . 9 P. D., 210 
0884). Ref. to in Rakshab Mondal v. 
f” 1 2 3 4 - Taranguii Debi, 25 C. W. N., 207 
0921). 

(2) Cole v. Langford, 2 Q. B. (1898), 
c *ted in Sri Rangammal, 23 M., 216, 

2l * (1899). 

(3) Ambica Charan Das v. Kala 
yhandra Das , 10 C. W. N„ 422. Ref. to 
^ Rakshab Mondal v. Sm. Tarangini Debi, 
^ C. W. N., 207 (1921). 

(4) Janki Kuar v. Lachmi Narain. 37 
•> 535 (1915), following Nanda Kumar 

*™ ladar v. Ran: Jiban Howladar, 41 0., 
0 (1914), per Jenkins, C. J., which dis- 
ented from Vctikatapa Nath v. Sabha 
a *k J 29 M., 179 (1905) ; and see Munshi 


Mosuful Huq v. Surcndra Nath Ray, 16 
C. W. N., 1002 (1912), and Chinnaya v. 
Ramanna, 38 M., 203 (1915). 

(5) Taylor, Hv., § 1713; Stcph. Dig- 
Art. 46, Bigelow’s Estoppel, 208; Huffer v. 
Allot, L. R.. 2 Exch., 15. See Asznni 
Kumar v. Samaddar, 21 C. VV. N., 594. 

(6) This view' is by no means a clearly 
settled and accepted one, ihe rule with 
regard to innocent parties being treated 
as open to some doubt, Rajib Panda v. 
Lakhan Sendh, 21 C., 23 (1899). 

(7) Akmedbhoy Iiubibhoy v. Vullec- 
bhoy Cassumbhoy , 6 B., 703, 715 (1882). 

(8) Rajib Panda v. Lakhan Sendh. 27 • 
C\, 1 (1899); s. e., 3 C. W. N., 660; 
Ntstarini Dassee v. Nun do Lai l, 26 C., 




FRAUD : COLLUSION : INCOMPETENCY. 


ts % 


fe plaintiff put in a decree based on a compromise in a previous suit betwl 
turn and the defendant to prove his right to Jchas possession. The defence inter 
alia was that the decree was a fraudulent one. It was objected by the plaintiff 
that as the defendant was a party to the former decree, which was unreversed, 
he should not be allowed to prove that- it was procured by fraud, but it was held 
that the defendant was entitled to do so.(l) A party to a proceeding is never 
disabled from showing that a judgment or order has been obtained by the 
adverse party by fraud( 2 ) ; and if it can be proved that the decree in the former 
suit was obtained by fraud there can be no question of res judicata \ 3 ) In the 
undermentioned case it appeared that A mortgaged certain property to B, who 
instituted a suit on his mortgage and obtained a decree therein. Subsequent 
to such decree A sold the property to a third party, C. B having attempted 
to'execute his decree against the property in the hands of C, the latter instituted 
a suit against A and B, for the purpose of having it declared that the property 
was not liable to satisfy the decree, because the mortgage-transaction was a 
fraudulent one, and the decree had been obtained by fraud and collusion " In 
such suit B contended that C having purchased subsequent to the decree was 
absolutely bound by it But it was held that, having regard to the terms of this 
section it was perfectly open to C to prove that the decree had been obtained 
by fraud and collusion.(4) The words of the section “ any party to a suit &c” 
are wide enough to include parties to the first suit, both innocent and guiltv 
But there can be no doubt that the benefit conferred by the section is <nven only 
to an innocent party not privy to the fraud. For though the words of the 
section would, by themselves and independent of the general law, allow a party 
to set up his own fraud 171 procuring the former judgment in order to defeat it 
(which has been characterised as a startling proposition) ( 5 ), it is clear that a 
guilty party would not be permitted to defeat a judgment by showing that in 
obtaining it he had practised an imposition on the Court.( 6 ) But in that case a 
party is precluded, not by any rule of evidence but by the general principles of 
justice which forbid a person to plead his own fraud.(7) In a recent case where 
the nephew of a testator applied for a revocation of a grant of Probate on the 
ground of perjury and fraud, alleging that he could have proved this at the 
time of the grant but had refrained because the executor had promised him a 
payment which had since been withheld, his application was refused on the 
ground that on his own showing he had been a party to the fraud.( 8 ) It is no 


391 (1899); s. c., 3 C. W. N., 670. In 
appeal, 30 C., 369; s. c., 7 C. W. N., 353, 
it was held that the High Court had 
original jurisdiction to entertain a suit to 
set aside a decree of a Mofussil Court on 
the ground of fraud and that even if this 
were not so, inasmuch as admittedly the 
Court had jurisdiction to entertain the 
suit so far as it was one for administra¬ 
tion, if the decree was relied upon by the 
defendant the plaintiff might show that it 
was obtained by fraud [approved in Sri 
Rangammal v. Sandammal, 23 M., 216, 
218 (1899)]; Bansi Lai v. Dhapo, 24 A., 
242 (1902), in which cases this matter 
and prior decisions thereon will be found 
fully discussed. These three cases are 
supported by dicta in Ahmedbhoy Hubi- 
bhoy v. Vullecbhoy, supra; Manchharam 
v. Kaiidas, 19 B., 821, 826 (1894); 

Nilmoncy Mukhopadhya v. Aimunissa 
Bibee, 12 C., 156 (1885). The case of 
Batisi Lai v. Ramji Loll, 20 A., 370 
(1898>, cannot be regarded as an author¬ 
ity, as the present section was not consi- 


deied nor even mentioned in that decision. 

Lat v - Dhapo, 24 A., 242, 24S 
. : . "f t0 foreign judgments, see 

v' S 9\o n (m9) ee v ‘ Nundo Lal1, 26 c - at 

C W n\1m? anda V ' Lakhan Sendh, 27 

r .[l\. MancM 'wam v. Kaiidas, 19 B., 821 
(1894). 


K r j shna bkupati v. Ramamurti, 16 
M., 198 (1892). 

(4) Lilmoney Mukhopadhya v. Aitnu - 

ntS fcs B l bee > 12 C > 156 (1885). 

(3) Ahmedbhoy Hubibhoy v. Vullee- 
bhoy Cassumbhoy , 6 B., 703 (1882), at 
p. 716, per Latham, J., having regard to 
the maxims Allegans suam turpitudincm 
non est audiendus and Nemo ex dolosuo 
proprio rclevatur aut auxilium capcat. 

(6) Nistarini Dossce v. Nundo Lall, 26 
C., 891, 907 (1899). 

(7) Rajib Panda v. Lakhan Scndh, 27 
C., 11, 22. 23 (1899). 

(8) Kishorbhai Ravadas v. Ranchodia 
Dhulia, 38 B., 427 (1914). 
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. general rule that a Court will not interfere actively in favour of a party 
who has been particeps criminis in an illegal or fraudulent transaction, and this 
rule ordinarily applies to persons who are privies in estate. But the rule that a 
privy in estate cannot set up fraud as an answer is not of general application. 

There are cases which form an exception to it, such as cases in which the act 
in which the parties concur is against the principles of morality or public policy. 

In such cases the Court sees the necessity of supporting the public interest, how¬ 
ever blameable the parties themselves may be. Another exception is where 
the collusive fraud has been on a provision of the law enacted for the benefit 
of the privies. The rule which prevents a person who is a party from pleading 
the illegality of his act does not hold good as against persons claiming through 
such party, if they are the parties sought to he defrauded. So where by means 
of a fraud practised on the Court the owner of considerable property caused a 
decree to be passed against himself as defendant in a collusive suit upholding 
a fictitious wahf-namah , by which it was intended to tie up the property in per¬ 
petuity for the benefit of the direct descendants of the waqif to the exclusion of 
his collateral heirs, it was held in a suit by such heirs to recover possession of 
their share by inheritance of the property so dealt with (a) that a Court, which 
was otherwise competent to entertain the suit, had jurisdiction, on the finding 
that it had been obtained by means of fraud, to treat the previous decree as a 
nullity, and (6) that the plaintiffs were not prevented from setting up the plea 
that the previous decree had been obtained by fraud by the fact that the person 
who practised such fraud was their predecessor in title.(1) 

As in the case of the term “ fraud,” the Act contains no definition of the CoJlu- 
word “ collusion ; ” for the purposes of this section. “ Collusion ” is the uniting. S10U - 
for the purposes of fraud or deception, and has been defined to be a deceitful 
agreement or compact between two or more persons to do some act in order ta y 
prejudice a third person or for some improper purpose. Collusion in judicial 
proceedings is a secret agreement between two persons that the one should, _ 
institute a suit against the other in order to obtain the decision of a judicial ] 
tribunal for some sinister purpose ; and appears to be of two kinds: (a) When 
the facts put forward as the foundation of the sentence of the Court do not 
exist, (6) when they exist but have been corruptly pre-concerted for the express 
purpose of obtaining the sentence. In either case the judgment obtained by such 
collusion is a nullity. (2) 

It is clear that a stranger to a judgment can avoid its effect by proof qL 
col lusion. But a party who has himself procured the judgment by his collusion jj 
cannot ordinarily do so. While a decree fraudulently obtained may be challenged * 
by a third person(3), or innocent party (4) who stands to suffer by it in the same 
or any other Court; yet as between parties themselves to a collusive decree 
neither of them can escape its consequences(5). Strangers no doubt may falsify 


(1) Barkut-uti-nissa v. Fcu:l Haq, 26 
A., 227 (1904). 

(2) Wharton’s Law Lexicon (1892), 

sub loco “Collusion.” r>. 151: ib.. 12th 

Ed. (1916), p. 187. This definition i 3 
perhaps in some respects too limited. 
Proof of collusion in the sense that the 
parties, even without fraud, were not' 
really in contest, will vitiate the judgment. 
Bari of Ban don v. Bcchcr, 3 C. & F., 
510; t lirdlcstone v. Brighton Aquarium 
Coy., 4 Ex. D., 107 [referred to in 

Nistarini Dossee v. Nundo Loll, 26 C., at 
p. 909 (1899)]. The former action in the 
case last cited was one brought, not for 
the purpose of giving the person named as 
plaintiff the fruits of it or indeed any 

W, LE 


benefit whatever from it. but for the 
protection of the defendants. It was held 
that there was no fraud in procuring the 
former judgment, but that it was no bar 
inasmuch as there had been collusion 
(deceit) and the defendants in the second 
action were in truth both plaintiff and 
defendants in the former action, the judg¬ 
ment in which was pleaded as a bar. In 
Sardarmol v. Aravayal Sabhapathy, 21 B., 
205, 215 (1896), it was held, that there 
was no collusion. 

(3) Chenvirappa v. Futappa, 11 B., 708, 
713 (1887). 

(4) In cases cited, ante. 

(5) Chenvirappa v. Putappa, supra. 


27 




NIINlSr^ 



FRAUD I COLLUSION : INCOMPETENCY. 




(IV) Gener¬ 
ally. 


/ 


a decree by charging collusion ; but a party to a decree not complaining of any 
fraud practised upon biinseif cannot be allowed to question it. It is not com- 
petent to a party to a collusive decree to seek to have it set aside.(l) A party 
t o a co llusive decree is bound by it, except possibly -when some other interest is 
concerned that can be made good only through his.( 2 ) The distinctionTie- 
tween fraud and collusion has been said(3) to lie in this, that a party alleging 
fraud in the obtaining of a decree against him is alleging matter which he could 
not have alleged in answer to the suit, whereas a party charging collusion is not 
alleging new matter He is endeavouring to set up a defence which might have 
been used in answer to the suit; and that lie cannot be allowed to do consistently 
with the principle of res judicata.( 4 ) " 

. i ud « and decree was considered 

privies, (b) persons who, though not claiming mvW 1 2 3 4 * 6 *rS me:M > tt2 - • W 
suit, were represented by them therein ™ \ ^ ° * he + former 

represented by, the parties to the former suit, the Court procTeded^rconkder 

-t 

but if it be one w rern passed by a competent Court( 6 ), they will be bound by 
and cannot controvert it (7) In the ‘. second place, the judgment may be passed 
in a suit really contested by the parties thereto, but may be obtained bv the 
fraud of one of them as against the other. There has been a real battiest 
a victory unfairly won. In this case again, class (a) and class ( 6 ) and as regards 
judgments m rem class (c) are m one and the same position, which is that of the 
, parties themselves. The judgment is binding on them so long as it remains in 
force, but it may be impeached for fraud and set aside if the fraud be proved. 
In the third place, the previous judgment may have been obtained by the fraud 
and collusion of both the parties to the former suit. In this w, u , 

no battle, but a sham fight. As between the parties to snch i ll ui T 
binding. The same rule will apply between the pri^sof thise m 

except probably where the collusive fraud has been on a provision of tht w 
'jenefit of such privies.(9) Thus in the undermentioned case f 


induced to remit JfA?* 
representative under Hindu law sued B to have the note and 
aside and to have the defendant restrained by injunction from" own tin? ?? 
dec,... but it w„ I,.1,1 that the ,Uinti« mas L SSd^U.irSLfuf 


(1) Varadarajulu Naidu v. Srinivasalu 
Naidu, 20 M., 333 (1897). 

(2) Chenvirappa v. Putappa, 11 B., 708 
(1887). 

(3) Varadarajulu Naidu v. Srinivasalu 
Naidu, 20 M., at p. 338. 

(4) lb., if it be proved that the decree 
was obtained by the collusion of others, 

there can be no res judicata, Krishnabhn - 

paiti r. Ramamurti, 16 M., 198 (1892). 


(5) 6 B., 703 (1882). 

(6) v. s. 41, ante. 

(?) Ahmedbhoy Hubibhoy v. Vullee- 

bhoy Cassumbhoy, supra. 

(8) Ahmedbhoy Hubibhoy v. Vullce- 

bhoy Cassumbhoy, supra; Rangammal v. 

Vet:/catachart, 18 M.. 378 (1895). 

(9) Ahmedbhoy Hubibhoy v. Vullee- 

bhoy Cassumbhoy, supra. 
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behote^ and the decree, although she was not personally a party to the fraud, 
i asmucli as she claimed through A by whose contrivance and collusion the 
e endant was enabled to obtain the decree.(l) But as regards class (6) and 
iwnere a judgment in rem is in question) class (c) any member of either class may 
in any subsequent proceeding, whether as plaintiff or defendant, treat a pre- 
ious judgment so obtained by fraud and collusion as a mere nullity, provided 
oi course, that he clearly established the fact of the fraud and collusion.(2) 
as held, in the Calcutta High Court, that a consent decree cannot be 
set aside on motion on the ground that it was obtained by fraud and mis- 
epresentation, but that a separate suit must be brought for that purpose.(3) 
And in a recent case in the Allahabad High Court, where it was alleged that a 
L£ P iT Se WaS obtamed h Y undue influence, it was held that a decree ob- 
onKr, by < I? nsent or 1 °“ f compromise can be attacked in a separate suit, not 
fnr ^v 8 r °nnd of fraud, but upon any ground which would be sufficient 

or invalidating the agreement upon which the decree was based.(4) Semble : 
naymg regard t° the wide terms of this section, it is not possible to say that 
t is not open to a Court other than the Court from which a grant has issued 
° ase f of f aud or collusion, to deal with the matter and decide whether the 
snob baS bee ?j obfcaaa ° d b 7 fraud or collusion. But the better course in 
cases would be, when it is open to a party alleging fraud to apply to the 
ourt from which the grant issued, to stay the suit to enable an application 
10 be made to revoke the grant.(5) 


Hangammal v. Vcnkataehari, 18 M., 
378 (1895). 

(2) Ahmedbhoy Hubibhoy v. Vullee - 
ohoy CassuDibhoy, 6 B., at pp. 710—714, 
and see Baikanta Nath Roy Chowdhry v’ 
Mohendra Nath Roy, 1 C. L. J., 65. 

(3) Foolcoomary Dasi v. ’ Woodoy 
c bunder, 2 S. C., 649 (1898). 

(4) Shami Nath Chaudri v. Ravinas, 


34 A., 143 (1911) ; following Huddersfield 
Banking Co. v. Henry Lister & Son , Ltd., 
L. R., 2 Ch., 273 (1895), and v. Muss/. 
Culab Kuar v. Bad shah Bahadur, 13 C. 
W. N., 1197 (1909); and Sarbish Chandra 
Basil v. Hart Dayal Singh, 14 C. W. N., 
451 (1910). 

(5) Rakshab Mondal v. Sni. Tarangini 
Devi, 25 C. W. N., 207 (1921). 





OPINIONS OF THIRD PERSONS; WHEN RELEVANT. 

The opinions of any person, other than the Judge by whom the fact is 

I to be decided, as to the existence of facts in issue or relevant fact, are, as a rule, 
irrelevant to the decision of the cases to which they relate. To show that such 
and such a person thought that a crime had been committed, or a contract 
made, would either be to show nothing at all, or it would invest the person whose 
c opinion was proved with the character of a Judge. The use of witnesses being 
to inform the tribunal respecting facts, their opinions are not in general receiv¬ 
able as evidence, though what is matter of opinion is sometimes a question of 
some difficulty. In some tew cases, the reasons for which are self-evident, it is 
otherwise. They are specified in the following sections 45—51.(1) A distinc¬ 
tion must, however, be drawn between the cases where an opinion may be ad¬ 
missible under sections 6—11 (independently of its correctness as such) as form¬ 
ing a link m the chain of relevant facts to be proved, and those in which an 
opinion is tendered merely as such, and is sought to be made use of solely by 
reason of the correctness of its findings upon its subject-matter. In the last 
mentioned case the opinion will be excluded, unless it be one of those which are 
permitted to be given m evidence under the above-mentioned sections. That 
I a man holds a certain opinion is a fact (section 3): and this fact when relevant 
I must like others be proved by direct evidence. Subject to a proviso in favour 
of the opinions of experts who cannot be called as witnesses, oral evidence, 
if it refers to an opinion or to the grounds on which that opinion is held, must be 
* the evidence of the person who holds that opinion on those grounds (section 60). 

The weight of such evidence depends on the maxim cuilibet in arte sua 
credendum est , and the grounds of its admissibility are contained in the general 
rule “ that the opinion of witnesses possessing peculiar skill is admissible, wlien- 

I ever the subject-matter of enquiry is such that inexperienced persons are un¬ 
likely to prove capable of forming a correct judgment upon it without such 
assistance ; in other words, when it so far partakes of the character of a science \ 
{ ot art, as to require a course of previous habit or study in order to obtain a com-1 
petent knowledge of its nature ”(2) On the other hand, it is equally clear 1 2 
that tile opinions of skilled witnesses cannot be received, when the inquiry re¬ 
lates to a subject which does not require any peculiar habits or course of study 

“ Ztf Z qUaLfy a man x to ^erstand it.(3) Urns witnesses are not permitted 
to state their views on the construction of documents or on matters of moral 
or legal obligation, or on the manner m which other persons would probably 
have been influenced had the parties acted m one way rather than another 

nszr* sasa cwi is * s of ^ 


(1) Steph. Introd., 167; “ Opinions in 
so far as they may be founded on no evi¬ 
dence, or illegal evidence, are worthless, 
and in so far as they may be founded on 
legal evidence, tend to usurp the functions 
of the tribunal whose province alone it is 
to draw conclusions of law or fact.” Phip- 
son, Ev., 5th Ed., 361 ; citing Best, Ev., 
8 511; Powell, Ev., 9th Ed.. 37—55: 
Lawson's Expert and Opinion Evidence, 
1; Wigmorc, Ev., § 1917 et scq. 

(2) Taylor, Ev., § 1418; as to the mean* 


ing of the term “expert,” Lawson’s 
Expert and Opinion Evidence, 1905 

(3) Taylor, Ev., § 1419; see Pranjivan- 
das v. Moyaram , 1 Bom. H. C. R., at 
p. 155 (1863). Seo remarks to Lord 
B ram well in G. v. M. /. R. t jo App. Cas., 
171, 200; and of Vaughan Williams, J., 
in R. v. Silvcrlock, L. R., 2 Q B D 
(1894), 766, 769. 

(4) Taylor, Ev., § 1419; Greenlcaf, Ev., 
§ 441. 
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opinions of skilled witnesses are admissible in evidence, not only where 

I they rest on the personal observation of the witnesses themselves, and on facts 
within their own knowledge, but even where they are merely founded on the 
case as 'proved by other witnesses at the trial . But here the witness cannot in 
strictness be asked his opinion respecting the very point which the Court or jury 
are to determine. So if the question be whether a particular act, for which a 
prisoner is tried, were an act of insanity, a medical man, conversant with that 
disease, who knows nothing of the prisoner, but has simply heard the trial, 
can not be broadly asked his opinion as to the state of the prisoner’s mind at 
the time of the commission of the alleged crime ; because such a question involves 
the determination of the truth of the facts deposed to, as well as the scientific 
inference from those facts. He may, however, be asked what judgment he 
can form on the subject, assuming the facts stated in evidence to be true. (1) 
An expert may refer to text-books to refresh his memory, or to correct or con¬ 
firm liis opinion(2), e.g a doctor to medical treatises, a valuer to price-lists, a 
foreign lawyer to codes, text-writers, and reports. If he describe particular 
passages therein as accurately representing his views, they may be read as part 
of his testimony, though not (in England) as evidence per se.( 3) The opinion 
of an expert is open to corroboration or rebuttal(4) ; and when the opinion is 
relevant the grounds upon which such opinion is based are also relevant. (5) 
\ The evidence of experts is. to be received with caution, because they may often 
come with such a bias in their minds to support the cause in which they are 
I embarked that their judgments become warped, and they themselves become 
even when conscientiously disposed, incapable of expressing a correct opinion.(6) 
And thus the evidence of a handwriting expert is not ordinarily sufficient ground 
on a forgery charge jwithout- corroboration. (7) 

Accurately to distinguish 1 2 3 4 5 6 matter of fact ’ from 4 matter of opinion ’ is not 
less difficult than to distinguish it from 4 matter of law.’ In all supposed state¬ 
ments of facts the witness really testifies to the opinion formed by the judgment 
upon the presentment of the senses. Statement of opinion is, therefore, neces¬ 
sarily involved in statement of fact. An instance erroneously supposed to be 
simply an 4 opinion/ is found in cases where the phenomena being too numerous 
or intangible to permit of correct or effective individual statement, witnesses 
are permitted to state simply the impression such phenomena produced in their 
minds. This, apparently, is simply another method of stating facts. (8) Thus 
a witness can testify as to whether a person appeared to be in 4 good health ’ 
or the reverse ; or seemed M hostile ” or 4 friendly ; ’ or appeared “ intoxicated ” 
or looked 4 excited ; ’ or 4 scared/ 4 old/ or 4 young ; ’ or was of a particular 
age, 4 pleased/ or 4 agitated ; * or that two persons seemed to be 4 attached/ 


(1) Taylor, Ev., § 1421. M. Roghuni 
Singh v. R. t 9 C., 455, 461 (1882) ; R. v. 
Meher Ali, 15 C., 589 (1888); McNagh- 
ien’s Case , 10 C. & F., 200. 

(2) S. 159, post. 

(3) Taylor, Ev., § 1422; Sussex Peer¬ 
age Case , 11 C. & F., 85, 114; Collier v. 
Simpson, 5 C. & F., 74; Nelson v. Brid- 
Port, 8 Beav., 527; Concha v. Marietta, 
40 Ch. D., 543. 

(4) S. 46, post. 

(5) S. 51, post. 

(6) See Best, Ev., § 514, ct seq., and 

per Lord Campbell, Tracey Peerage Case, 
10 C. & F., 191. See remarks of Jessel, 
M. R., in Ahinger v. Ashton , L. R., 17 
Eq.. 373. “ An expert is not like an 

ordinary witness, who hopes to get his ex¬ 
penses, but he is employed and paid in 
the sense of gain, being employed by per¬ 


sons who call him. Undoubtedly there is 
a natural bias to do something serviceable 
for those who employed you and adequate¬ 
ly remunerate you ”— lb ., at p. 374. See 
also Goday Narain v. Sri Ankatam, 6 Mad. 
H. C. R., 85, 87, 88 (1871); Hari Chinta- 
man v. Moro Lakshman , 11 B., 101 

(1886). And as to criminal cases, s£e 
Srikant v. R., 2 All. L. J., 444 (1904): 
Panchu Mondal v. R., 1 C. L. J-, 385 
(1905). 

(7) Venkata Row (in re), 36 M., 159 
(1913). 

(8) Best, Ev., 473, Amer. Notes. See 
Cornewall Lewis " Influence of authority,” 

1 ; Sully's Illusions, 328. Wigmore, Ev., 
§ 1919. It is, of course, not intended 
under the Act to exclude evidence of this 
description. See Cunningham, Ev., 190, 
and s. 3. ante , definition of “ fact.” 
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each other, or that a building or document was 1 2 3 in good or bad preservation^ 
the like. Such persons are not experts properly so-called ; though experts 
with the same facilities for observation, may, of course, testify in the same 
manner and to the same points. The obvious, and perhaps, the only, limitation 
placed on evidence of this nature, which may be described as the opinions of 
non-experts, is that the witness will not be allowed unnecessarily to invade the 
province of the Judge or Jury, substituting his opinion for theirs.(l) But such 
evidence is admitted on the grounds that positive and direct testimony is un- 
attainable.(2) As all language embodies inferences of some sort, it is not possible 
to wholly dissociate statements of opinion from statements of fact. The evi¬ 
dentiary test has been said to be, that if the fact stated necessarily involves the 
component facts, it will be admissible as amounting to a mere abbreviation ; if it 
does not necessarih m\ olve them, but may be supported upon several distinct 
phases of fact the particulars only should be given and not the inference. Thus, 
though a witness might, without objection, state that ‘ A shot B,’ or ‘ A stabbed 
B; vet the statement that A killed B ’ would be improper ; as involving a 
conclusion that might be remote and doubtful, and apply equally to a variety 
of different incidents. 3) feo it was held that a witness’s statement that a 
party is m possession is no evidence of that fact ; that the question of pos¬ 
session is a mixed one of law and fact; and that the evidence produced must give 
the various acts of ownership which go to constitute possession; so that the Court 
may arrive at its own conclusion.^) In, however, a subsequent case it was laid 
down that a statement by a witness that a party is in possession, is, in point of 
law, admissible evidence of the fact that such party was in possession (5) Such 
general and vague statements are, however, as a rule of but little value (6) A 
common instance of such opimon-evidence of non-experts is that which is given 
respecting the identity of persons and thmgs(7), as also respecting the genuineness 
of disputed handwriting. (8) In Fryer v. Gathercole($), Parke, B remarked • “ in 
the identification of persons you compare in your mind the man vou’have 
seen with the man you see at the trial. The same rule of comparison belongs to 
every species of identification, as for instance, to the indentification of 


(1) Best, Ev., 473, 474, § 517; Taylor, 
Ev., § 1416; Lawson’s Expert and Opinion 
Evidence, post; see next note; James’ 
Law of Experts, 32; Wharton, Ev., § 502. 

(2) Taylor, Ev., § 1416. Such opinions 
have been described as “ opinions from 
necessity,” and the rule stated as follows: 
“ the opinions of ordinary witnesses de¬ 
rived from observations are admissible in 
evidence, when from the nature of the 
subject under investigation, no better evi¬ 
dence can be obtained, or in fact cannot 
otherwise be presented to the tribunal, 
e.g., question relating to time, quantity, 
number, dimensions, height, speed, dis¬ 
tance or the like, and to the facts stated 
in the text: Lawson’s Expert and Opinion 
Evidence, 460. 

(3) Phipson, Ev., 5th Ed., 378; citing 
Best, Ev., Amer. Notes to § 511, supra: 
Whart., §§ 15, 509—513 ; Stephen, J., in 
3 Southern Law Rep. (Amer.), 567; and 
see Taylor, Ev., § 1416; “On some parti¬ 
cular subjects positive and direct testimony 
is often unattainable. In such cases a 
witness is allowed to testify to his belief 
or opiniotis, or even to draw inferences 
respecting the fact in question from other 


. 7 hi ® h are Within his personal 
knowledge ^ also Powen g 9th Ed 

a4; Best, Ev., § 517. 

w .V'^ n l fS er v - Ram Lochun - 9 

T M ri nir S1 l Dcb v - Dcvi Charan, 4 B. 
L ' ( p - B.), 97 (1869). 

) 7 [ notes to s. 110, post. 

m-w } n T , ay °i r ’ Ev ” § 1416 ' Witnesses 

may not only state their belief as to the 

nnf W ° f p " son . s Present in Court or 
ir' tI identify them by photographs 

V ; F V\ I896 ’ P- 74) produced Ld 
P|- . °. theirs. The same rule ap¬ 

plies to the identification of things (Fryer 

]':J a Z ercn,c ’ 13 Jur ’ 542 >- •*- 

jQ . ^ lven as to the resemblance of an 
engraving to a picture not produced 
(Lttcaj v. Williams, 1892, 2 Q. B., 113, 
116) : or even of a portrait that is 

/^•M Ced t0 one oi the P ar lies in Court 
{Millcs v. Lamson, “Times,” Oct 29 
1 , 892 ,o Phipps. “Times,” Tnly 
1, 1897), Phipson, Ev., 5th Ed., 376; 
Wigmore, Ev. f § 1917. 

(8) v . s. 47, post. 

(9) 13 Jur., 542. 
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™tiug.(l) The opinions of witnesses are also admissible to prove the 
ndoes of libel, where ordinary words are used in a peculiar sense, or where 
a slanderous meaning is imputed to apparently innocent language. But m such 
cases a foundation must be laid by first asking the witness whether there was 
anything in the circumstances of the case, or in the conduct or tone of the 
speaker, to prevent the words conveying their ordinary meaning. The question 
may then be put, “ What did you understand by the words ? ”(2) A person may 
always testify to his own mental and physical condition; his testimony being 
based not on inference but consciousness(3), but it is not so with respect to the 
mental condition of others. Thus, neither the opinion of non-experts nor general 
reputation is admissible to prove insanity(4) ; the proper course being for the 
witness to state the facts which he considers gave rise to that conclusion. 
Witnesses may, however, as has been already observed, describe the apparent 
condition of people or things, e.g ., that a person appeared to be drunk or sober 
or a building or document in good or bad preservation, and the like.(5) 
Another casein which the opinions of witnesses are received is when they are 
allowed to speak to character.(6) Value may also be proved by the opinion 
of any witness possessing knowledge of the subject. There are many things 
in almost universal use, the value of which any one may testify to, it being a 
matter of common knowledge. In other cases the opinion of an ordinary 
witness would not be sufficient. The market-value of land is not a question 
of science and skill upon which only an expert can give an opinion. Persons 
living in the neighbourhood may be presumed to have a sufficient knowledge 
of the market-value of property from the location and character of the land 
in question, and so also witnesses may express their opinions as to the value 
of goods and chattels. “ Market-value,” said Mr. Justice Story, in an early 
case, “ is necessarily a matter of opinion as well as of fact, or rather of opinions 
gathered from facts. How are we to arrive at it ? Certainly not by the mere 
purchase made by a single person ; or by purchases made by a few persons; 
for in either case they may have purchased above or below the market-price, 
or the market-price may be fluctuating and the sales too few to justify any 
general conclusion. Buyers may refuse to buy at a particular price; sellers 
may refuse to sell at a lower price. In this state of things we must necessarily 
resort to opinions of merchants and others conversant in trade for opinions 
what under all the circumstances is the fair market-price or value of the goods. 
In the next case the knowledge of their market-price being thus, in fact, a 
matter of skill, judgment and opinion, it Is in no just sense mere hearsay; 
but is in the nature of the evidence of experts.’(7) In the case cited it was 


<SL 


(1) See Best, Ev., § 233 ; s. 47, post. 
See Harris Law of identification (1892) 
fTreating of persons; name, idem sonans; 
Identity of prisoner photographs; opinion 
evidence; murder identification; ancient 
records and documents; handwriting; 
identity of real estate; identification of 
Personal property; view of premises by 
jury; compulsory phjsical examination; 
mistaken identity, etc.] 

(-> Odgers on Libel, 567 ; Starkie on 
Ubel, 5th Ed., 465: Wharton, s. 975 ; 
Phipson, Ev., 5th Ed., 376; Dailies v. 
Hartley, 3 Ex., 200, referred to in Cun¬ 
ningham. Ev., 191 ; Bwmswick v. Harmer, 
3 C. & K., 10; Barnett v. Allen, 3 H. & 
N., 376: Simmons v. Mitchell, 6 App. 
Cas., 155, 163 ; Curies v. Peek, 13 W. R. 
(Eng.), 230. 

(3) v. ante, p. 197. 

(4) Wright v. Tatham, 7 A. & E., 313; 


R. v. Ncvill, Cr. & Dix. Ab. Cas., 96; 
Greenslade v. Dare, 20 Beav., 284; nor 
under this Act; Field, Ev., 346, note. 

(5) v. Phipson, Ev., 5th Ed., 376—378. 

(6) Phipson, Ev., 5th Ed., 378; see 
Notes to s. 55, post. 

(7) Albonso v. United States, 2 Story, 

421 (1843) (Amer.), Lawson’s Expert 

Evidence, 431—456, 439; it is no objec j 
tion to the evidence of a witness testify- 
ing as to market-value that such evidence 
rests on hearsay. Wharton, Ev., 449. 
Wigmore, Ev., § 1940. See as to market- 
rate, Narain Chuiidcr v. Cohen . 10 C., 56 
(1884), and as to market-value under 
Municipal and Land Acquisition Acts see 
Manindra Chandra Nandi v. Secretary of 
State, 41 C., 967 (1914), and JIarish 

Chunder Neogy v. Secretary of State, It 
C. W. N., 875 (1907). 
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said that the market-value of land may be roughly defined as the price 
a vendor, willing but not compelled to sell, might reasonably except to obtain 
from a willing purchaser.(1) 

The rule upon evidence in matter of opinion has been thus summarised.(2) 
The general rule is that a witness must only state facts ; and his mere personal 
opinion is not evidence. But tins rule is subject to the following exceptions, 
namely:—(a) On questions of identification, a witness is allowed to speak 
as to his opinion or belief (6) A witness’s opinion is receivable in evidence to 
prove the apparent condition or state of a person or thing, (c) The opinions 
of stalled or scientific witnesses are admissible evidence to elucidate matters 
which are of a strictly professional or scientific character. Sections 45 46 51 
of this Act deal with the last exception, and sections 47, 51 with the first in so 
far as it bears on the question of identification of handwriting Sections’ 48-50 
add further exceptions relating to opinions on general 

to usages, tenets, and the like(4), and to opinions on relationship provided 
such opinions are expressed by conduct. (5) Damp, provided 

45 . When the Court has to form an opinion upon a point 
of foreign law, or of science or art, or as to identity of lland- 
writmg [or finger-impressions](6), the opinions upon that St 
of persons speciaUy skilled in such foreign law, science m art or 
m questions as to identity of handwriting r™. ce01 . ait > or 
sfons]{7) are relevant facts. " g for flnger-mpres- 

Such persons are called experts. 


Illustrations. 


Facts bear¬ 
ing upon 
opinion of 
experts. 


(а) The question is whether the death of A was caused by poison 
The opinions of experts as to the symptoms producer! 

supposed to have died are relevant. ? “ b - v *** * * 

(б) The question is whether A at the time of doing a certain act 

soundness of mind, incapable of knowing the nature of the act nr y reason of un- 

either wrong or contrary to law. ’ ** he WaS do “g ™ 

The opinions of experts upon the question whether the 

commonly show unsoundness of mind, and whether 11 ^y ^ 

mind usually renders persons incapable of knowing ti 6UC ' lnsou ^ ness °f 
which they do, or of knowing that what they do is c itl ° ^ Ur ° ° aCta 
to law, are relevant. either wrong or contrary 

(c) The question is, whether a certain^dooument was written a < 
is produced, which is proved or admitted to have been written by A document 

Ihe opinions of experts on the question whether the two ,i„„„ . 

by the same person or by different persons, are relevant m °" 1 2 3 4 5 "“ tten 


46 . Facts, not otherwise relevant, are 
support or are inconsistent with the opinions 
such opinions are relevant. 


relevant if they 
of experts, when 


(1) Kailas Chandra Mitra v. Secretary 
of State, 17 C. L. J., 34 (1913). 

(2) Powell, Ev., Ill, et scq. 

(3) S. 48, post. 

(4) S. 49, post. 

(5) S. 50, post. 


(6) The portion in brackets was added 
by s. 3, Act V of 1899. 

(7) Id; finger-impressions of course 
include thumb-impressions. Report of 
Select Committee cited, 3 C. W. N., xc. 
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(a) The question is whether A was poisoned by a certain poison. 

The fact that other persons who were poisoned by that poison exhibited certain 
symptoms which experts affirm or deny to be the symptoms of that poison 
is relevant. 

(b) The question is whether an obstruction to a harbour is caused by a certain sea-wall. 
The fact that other harbours similarly situated in other respects, but where there 

were no such sea-walls began to be obstructed at about the same time, is 
relevant. (1) 


Principle. —The use of witnesses being to inform the tribunal respecting 
facts, their opinions are not in general receivable as evidence. Facts should 
be stated and not inferences. The rule, however, is not without its excep¬ 
tions. Being based on the presumption that the tribunal is as capable of 
forming a judgment on the facts as the witness, when circumstances rebut this 
presumption, the rule naturally gives way, and the opinions of specially skilled 
persons are receivable in evidence. (2) The foundation on which expert testi¬ 
mony rests is the supposed superior knowledge or experience of the expert in 
relation to the subject-matter upon which he is permitted to give an opinion 
as evidence.(3) 


8 * 3 (“ Court”) 

8 * 3 (“ Relevant”) 

s * 3 (That a man holds a certain opinion 
is a fact.) 

8 * 3 (** Fact”) 

8. 60 (Evidence of opinion must be direct.) 

8. 60 Proviso (Opinion of expert who cannot 
be called as a witness.) 


s. 74 (Opinion as to handwriting.) 
s. 51 (Grounds of opinion.) 
s. 73 (Comparison of handwriting.) 
s. 159 (Expert refreshing memory.) 

8 . 57 (Reference by Court to books of 

experts.) 


Steph. Dig. Arts. 49, 50; Taylor, Ev., §§ 1423—1425, 1417—1419, 1425, 1445, 337, 
•jupson, Ev., 5th Ed., 363—376; Norton, Ev., 225 ; Field, Ev., 6th Ed., 191—193 ; Best, 
'’11, ,~t eeq.; Powell, Ev., 9th Ed., 40—50; Roscoe, N.-P. Ev., 84, 175, 176; Rogers on 
-^pert Testimony (1883), 2nd Ed., 1891 ; Lawson, on Expert and Opinion Evidence (1886) 
ames Ohio, Law of Opinion Evidence (1889); Wigmore, Ev., § 1917, et seq.; Harris, Law 
°f Identification (1892); Hagan on Disputed Handwriting (1894). 
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COMMENTARY. 


The phrase “ expert ” testimony is not applicable to all species of opinion ** Expert.” 
^viuence. A witness is not giving expert testimony who without any special 
Personal fitness or special intelligence simply testifies as to the impressions 
produced in his mind or senses by that which he has seen or heard, and which 
&n only be described to others by giving the impression produced upon the 
tesLf? Neither is he giving such testimony, strictly speaking, when he is 
s ltymg as to matters which require no peculiar intelligence and concerning 
. Ren any person is qualified to judge according to his opportunities of observ- 
b r 10 *\ Expert testimony properly begins with testimony(4) concerning those 
anciies where some intelligence is requisite for judgment and when opportu- 
ex les . atlc * habits of observation must be combined with some practical 
fes^ nell p^-* An expert is one who is skilled in any particular art, trade or pro- 
" S1 °n> being possessed of peculiar knowledge concerning the same.(5) Many 


O) Folkcs v. a,add, 3 Dougl., 157 

duefi,. ' St ‘ Ev " 55 —513. Sec It 

auction ante, and Notes, post. 

f 4 a Bers on Expert Testimony, 
As t° relative value of testin 


and extracts from scientific treatises, see 
Shco Bahadur Sitiglt v. Beni Bahadur 
Singh, 6 O. L. J., 178; s. e., 51 I. C., 
419 

(5) Rogers, op. cit ., § 1. 
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definitions have been given(l), but for the purposes of this Act the term is 
defined by section 45 (see post). 

The competency of an expert should be shown before his testimony is 
properly admissible. (2) The competency of an expert, that is, that he is 
possessed of the necessary qualifications, is a preliminary question for the 
Judge ; though in practice considerable laxity prevails upon the point. Though 
the expert must be skilled by special study or experience, the fact that he has 
not acquired his knowledge in the course of professional experience goes merely 
to weight and not to admissibility. Thus unqualified practitioners, hospital 
students and dressers, have been permitted to testify as medical experts, and 
on questions of handwriting not only specialists but post-office officials, litho¬ 
graphers and bank clerks and a solicitor “ who had for some years given ’ consi¬ 
derable attention and study to the subject and had several times compared hand¬ 
writing for purposes of evidence, though never before testified as an expert ”(3) 
have been permitted to testify as experts.(4) If the examination-in-chief 
(there being no separate preliminary examination according to the practice of 
Indian Courts) clearly shows no competency, the opinion-evidence of the witness 
will be excluded In pnma facie cases of competency, the witness will be 
allowed to give his evidence and also probably in doubtful cases for what the 
evidence is worth It is not easy for an incompetent person to sustain himself 
in the character of an independent witness. The want of qualification mav 
be shown by cross-exammation(o) or otherwise.(6) The peculiar knowledge or 



(1) Rogers, op. cit., § 1; Lawson’s Ex¬ 
pert Evidence, 2. In Vander Donckt v. 
TJielluson, 8 C. B., 112; Maule, J., said: 
“ All persons, I think, who practise a 
business or profession which requires them 
to possess a certain knowledge of the 
matter in hand are experts, so far as ex¬ 
pertness is required.” 

(2) Jarat Kumari Dassi v. Bissessur 
Dutt 0911), 39 C., 245. 

(3) R. v. Silverlock, 2 R. B. (1834), 
766. 

(4) Phipson, Ev., 5th Ed., 364 ; and 
cases there cited; Best, Ev., § 576. 

(5) Rogers, op. cit., 41. 

(6) lb. In America upon the preli¬ 
minary examination, the Court may 
examine other witnesses to determine 
whether the expert whose opinion is to be 
offered is qualified, but the parties cannot, 
it appears, after a witness has been ad¬ 
mitted to testify as an expert, give evi¬ 
dence of the mere opinion of other ex¬ 
perts as to the qualifications of the first; 
Rogers, op. cit., 85, Section 163, post, 
excludes evidence to contradict answers to 
questions tending to shake the credit of 
the witness by injuring his character. 
Even assuming that there is a distinction 
between competency and credit, the Act 
makes no provision allowing evidence of 
the opinions of one expert upon the quali¬ 
fications of another. It has, however, 
been held in America competent for one 
expert to testify as to the skill of another 
where the knowledge of the witness was 
derived from personal observations as 
distinguished from an opinion based on 
such expert’s general reputation: Laros v. 
Com., 8-1 Pa. St., 200 (1877), cited in 


Lawson’s Expert Evidence, 236; Roger's 
Expert iestimony, 85, 86. In this case A 
on a trial gave an opinion as an expert. 

he opinion of B, an expert in the same 
department derived from personal 
Knowledge as to the skill of A, was held 
admissible; the Court remarking “ that it 
was not a question of mere reputation but 
ot Bs own knowledge acquired from full 
opportunity of observations. If I have 
seen a workman doing his work frequently 
and mow his skill myself surely if I am 
myself a judge of such work, I can testify 
to his skill. The Act does not appear 
to admit of evidence of this character, 
either as corroborating {see ss. 156, 157), 
or impeaching the credit {see ss. 146, 153, 
lbb) of a witness. Sections 46 and 51 
aea w it i the opinions and not with the 
competency of the expert. The sections 
cited deal with the corroboration of his 
testimony or with his credit, not with his 
competency. Of course his competency is 
assailable directly by cross-examination 
and indirectly by evidence of the opinions 
of other experts who give contrary con¬ 
clusions on the facts, and by proof of facts 
inconsistent with his opinions. But there 
appears to be no provision for direct 
impeachment of his competency otherwise 
than by cross-examination. 

The observations as to evidence in corro¬ 
boration or impeachment of a party’s want 
of skill refer merely to evidence in sup¬ 
port of impeachment of his testimony. 
Of course such evidence may be given 
where the question of skill is a fact in 
issue in the case. It has also been held 
that where persons offer themselves as 
experts to testify respecting a business in 
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ay be derived from experienee(l) in the particular matter in question 
r gained in the way of his business or not(2), or the study(3) of a matter 
without practical experience in regard to it may qualify a witness as an expert. 
But it has been held in America that a witness cannot testify as an expert in 
a particular matter when that matter does not pertain to his special calling or 
profession and his knowledge of the subject of enquiry has been derived from 
study alone, it being considered unwise to recognise the principle that a person 
might qualify himself to testify as an expert, merely by devoting himself to a 
study of the authorities for the purpose of giving such testimony when such 
reading or study is not in the line of his special calling or profession. Thus 
where the question was whether the editor of a stock journal who had read 
extensively on the subject of “ foot-rot ” could testify as an expert in relation to 
|hat disease, it was held that he could not.(4) Of course no exact test can be 
a -n by which one can determine with mathematical precision how much 
akin or experience a witness must possess to qualify him to testify as an expert, 
that question rests within the fair discretion of the Court, whose duty it is to 
uecide whether the experience or study of the witness has been such as to make 
ms opinions of any value. (5) 


The subjects of expert testimony mentioned by the section are foreign Subjects of 
.^w, science, art, and the identity of handwriting. The words 4 science or art’ expert testi- 
7 * interpreted in a narrow sense would exclude matters upon which expert mony '- 
: es *imony is admissible both in England and America, such as questions relat¬ 
es to trades and handicrafts.(6) But it is apprehended that these words 
ar . e to be broadly construed, the term 4 science 9 not being limited to the higher 
sciences and the term 4 art * not being limited to the fine arts but having its 
crigmal sense of handicraft, trade, profession and skill in work, which, with 
the advance of culture, has been carried beyond the sphere of the common 
pursuits of life into that of 4 artistic * and 4 scientific * action. In some cases 
.may be difficult to determine whether the particular question be one of a 
scientific nature or not, and consequently, whether skilled witnesses may or 
may not pass their opinions upon it. The following tests may be applied:—• 

Is the subject-matter of inquiry such that inexperienced persons are unlikely 
to prove capable of forming a correct judgment upon it without the assistance 
°i experts ? Does it so far partake of the character of a science or art as to 
require a course of previous habit or study in order to obtain a competent 
Knowledge of its nature, or is it one which does not require such habit or 
study ?( 7 ) * 


Foreign law must, according to the English rule, unless an opinion has Foreign 
cen obtained under the statutory procedure mentioned below(8) be proved law - 
? s . a bmt by skilled witnesses, and not by the production of the books in which 
1 is contained,(9) But when an expert has vouched a foreign Code, an English 


ich their experience has not been very 
eat ' it is competent to call persons of 
hov ter ex P er * ence and enquire of them 
s *. ' v rnu ch time and experience are neces- 
J° ma ke one an expert in respect to 
127 , iness * Mason v. Phelps, 48 Mich., 
, w/ (Amer.), cited in Lawson’s Expert 
le stimony, 236. 

0) Rogers, op. tit., § 18; but the 
itm** 1011 0X1 ex P ert n °t confined to 

c-rs or questions which he has actually 
seen or heard of; Lawson, op. cit., 225 ; 

post, “ Scope of the Opinion.” 

7(>6. R ‘ V * Silvcrlo ' k > 2 Q. B. (1894), 

(3) Rogers, § 19. 


(4) lb., p. 48 [see argument, R. v. 
Silverlock, supra, at p. 768; Bristow v. 
Scguevillc, 5 Ex., 275.] 

(5) lb., § 21. • 

(6) “ On questions of science or skill, 
or relating to some art or trade, persons 
instructed herein by study or experience 
may give their opinions; such persons are 
called experts. Every business or employ¬ 
ment which has a particular class devoted 
to its pursuit is an ‘ art * or * trade.' 
Lawson, op. cit., 2; Taylor, ;Ev., § 1417. 

(7) Taylor, Ev., §§ 1418. 1419. 

(8J* v. Notes to s. 38. ante, and see 
Field, Ev.. 6th Ed., 191—193. 

(9) lb.. Taylor, Ev., §S 1423, 1425. 
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Court may construe it for itself. (1) In India such 
under this section by the evidence of persons specially skilled in it, but also, 
under section 38, by the production of a book printed or published under the 
authority of the Foreign Government. (2) Foreign customs and usages may 
be proved by any witness, whether expert or not, who is acquainted with the 
fact. (3) 

“ The opinions of medical men are admissible upon questions within their 
own province, e.g., insanity, the causes of disease or death or injuries, the effects 
of injuries, medicines, poisons, the consequence of wounds, the conditions 
of gestation, the effects of hospitals upon the health of a neighbourhood, the 
likelihood of recovery ; those of actuaries as to the average ^duration of life 
with respect to the value of. annuities ; those of naturalists as to the ability 
of fish to overcome obstacles in a river j those of chemists as to the value of a 
particular kind of guano as a fertiliser; the safety of a ‘ non-explosive cam- 
phene and fluid lamp , tbe constituent parts of a certain chemical compound ; 
the effects of a particular poison ; fermentation of liquor; those of geologists 
as to the existence of coal seams ; those of botanists as to the effects of working 
coke ovens upon trees in the neighbourhood; those of persons specially skilled 
m insurance-matters, such as the opinion of an insurance agent and examiner 
that a partition m a room increased the risk in a fire-policy ; and so with other 
branches of science. 



Trade. 


The opinions of artists are admissible as to the genuineness and value 
of a work of art; the opinion of a photographer as to the good execution of 
a photograph, though a non-expert might speak to its being a good likeness • 
the opinion of an engraver or professional examiner of writings as to erasure 
in a document \ those of engineers as to the cause of obstruction to a harbour j 
that the erection of a dam would not cause the adjoining land to be overflowed 
by back water ; that certain drains do not lessen the quantity or flow of water ; 
that a contract for doing a piece of work or building a vessel did not call for 
connecting the engines by a centre shaft; that a bridge built of wood should 
have been built of stone in order to withstand a flood and the like; those of 
seal-engravers as to the impressions from a seal; those of officers of a fire-brigade 
as to the cause of a fire ; those of military men as to a question of military 
practice ; those of post-office clerks as to post-marks ; those of ship-builders 
marine surveyors and engineers as to the strength and construction of a ship’ 
and (when the Court is not sitting with assessors) those of nautical men as to 
tbe proper navigation of a vessel.”(4) 

Mechanics, artisans and workmen are experts as to matters of technical 
skill m their trades, and their opinions in such cases are admissible. So the 
opinion of a mason as to how long it takes to dry the walls of a house ; of a 
miner as to the cause of the settling of the walls of a mine ; of a blacksmith 
as to whether a horse was properly shod; of the foreman of a mill as to the 
running order of the machinery; of a road-builder as to the necessity of a 
railing along an elevated part of a road ; of a railroad man as to questions of 
railroad management, such as whether a rail was properly laid ; as to the 


(1) Concha v. Marietta, C. A. (1889), 
40 Ch. D., p. 543. 

(2) v. Notes to s. 38, ante , ei seq.; and 
as to s. 60, v. post. 

(3) Ga ties v. Lancsborough, 1 Peake, R., 
18; Sussex Peerage Case, 11 C. & F., 124; 
Mostyn v. Fabrigas, 1 Cowp., 174: Pander 
Donckt v. Thellusson, 8 C. B., 812; Lindo 
v. Belisario, 1 Hagg. C. R., 216; see s. 
49, post. As to the construction of 
foreign documents, see Di Sora v. Phil- 


lipps, 10 II. L. C., 624; Fhipson, Ev., 5th 
Ed., 367—368; Taylor, Ev., § 1424. 

(4) Lawson’s Expert and Opinion Evi¬ 
dence. See passim, Index; Wharton, Ev., 
§§ 441, 446; Phipson, Ev., 5th Ed., 366— 
367; Taylor, Ev., §§ 1417, 1418, et seq., 
and cases there cited. As to evidence of 
medical witnesses and reports of chemical 
examinations, see Cr. Pr. Code, ss. 509, 
510. 
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a train being thrown from the track ; as to the distance within which 
can be stopped; whether the boiler of an engine was safe : whether 
coupling appliances were defectively constructed; have been held to be 
admissible. So also are the opinions of farmers and agriculturists on matters 
peculiarly within their knowledge ; as that of a grazier on the effect of disturb- 
anc • in the value of cattle ; of a farmer as to the quality of the soil of a farm, 

S Iso a banker may speak as to the genuineness of a bank-note, a merchant 
raa y depose to the value of goods in which he deals and so forth. According to 
English decisions the opinions of shop-keepers are admissible to prove the 
average waste resulting from the retail sale of goods ; those of persons conversant 
with a market to prove a market-value ; and those of business-men to prove 
the meaning of trade-terms and the like.(l) 

Experts may give their opinions upon the genuineness of a disputed hand- I land-^ 
writing after having compared it with specimens proved to the satisfaction VU1 
pf the Judge to be genuine.(2) In a recent case in the Calcutta High Court 
1 ^ has been held that while the writing with which the comparison is made 
aiust first be admitted or proved to be that of the person alleged, the comparison 
must be made in open Court and in the presence of such person. This decision 
7 as based on the ground that though these conditions are not express^ laid 
down in this section they are indicated by Illustration (C).(3) But independent 
°f all cases in which handwriting is sought to be proved by actual comparison, 
the testimony of skilled witness will be admissible for the purpose of throwing 
bght upon the document in dispute, as upon the question whether a writing is 
m a feigned or natural hand, or the probable date of an ancient writing, or as 
“to whether interlineations were written contemporaneously with the rest of a 
document, or whether the writing is cramped, or one document exhibits greater 
ease or facility than another, or whether a writing has been touched bv the 
pen a second time as if done by some one attempting t-o imitate, or whether 
the writing has been made over pencil-marks, or whether a document could 
have been made with a pen, or whether two documents were written with the 
same pen and ink, and at the same time, or whether two parts of a writing 
were written by the same person or the like.(4) But opinion as to handwriting 
is not confined to experts, but may be given by any person who is duly acquainted 

with it. ( 5 ) 

By nature and habit, individuals contract a system of forming letters 
which give a character to their writing as distinct as that of the human 
face.(6) The general rule which a dmi ts of proof of handwriting of a party 
is founded on the reason that in every person’s manner of handwriting there 
18 a peculiar prevailing character which distinguishes it from the handwriting 


Cl) Phipson, Ev., ib., and see last note 
an * S * 49, post. 

a '\ v ' s - 73, post; for a case in which 
JUt *S e was held to have wrongly called 
_’Pc.rt testimony, see Bindessuree Dutt v. 

°"\ a Sin Sh, 9 W. R.. 88 (1868). 
fioi \Surcsh Chandra Sanyal v. R . 

1~), 39 C., 606 and see Srccmutty 
(i v. Gobind Chunder Roy 

r 4), 22 W. R., 212 and Crcsszuctl v. 
Jac kson (1860), 2 F. & F., 24 and Cobbctt 
* At immster (1860), 2 F. & F., 490. 

Ev r Taylor ' Ev *> §§ 1877, 1417; Best, 
7 s 246. See notes to s. 47, post. 
xr ' Sec notes s. 47, post, and Surctidra 
59 , rayan A <H'icary y. R, (1911), 39 C., 


(6) Lawson’s Expert Ev., 277: “ Men 

are distinguished by their handwriting 
as well as by their faces; for it is 
seldom that the shape of their letters 
agree any more than the shape of their 
bodies,” Buller's Nisi Prius, 236; 2 Evans 
Fothier on Obligations. “ The hand¬ 
writing of every man has something 
peculiar and distinct from that of every 
other man and is easily known by those 
who have been accustomed to see it.” 
Peake's Ev., 67; “ Almost everybody’s 

usual handwriting possesses a peculiarity 
in it and distinguishing it from other 
people’s writing.” Rani on Facts, 6S. 
See at p. 69. citation from Conner's work 
(Letter ), Vol. V, 217, Ed. 1836. 
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of every other person. (1) In the Tichborne trial, Cockburn, C. J., in his charge 
to the jury said : “ Manifold as are the parts of difference in the infinite 
variety of nature in which one man differs from another, there is nothing in 
which men differ more than in handwriting ; and when a man comes forward 
and says, c you believe that such a person is dead and gone ; he is not, I am 
the man/ if I knew the handwriting of the man supposed to be dead, the first 
thing I would do would be to say ‘ Sit down and write, that I may judge 
whether your handwriting is of the man you assert yourself to be’ ; if I had 
writing of the man with whom identity was claimed, I should proceed at 
once, to compare with it the handwriting of the party claiming it. For that 
reason I shall ask you carefully to look at and consider the handwriting of 
the defendant and to compare it with that of the undoubted Roger Ticli- 
bome and with that of Arthur Orton.”(2) “ Calligraphic experts ° have for 

years asserted the possibility of investigating handwriting upon scientific 
principles, and the Courts have consequently admitted such persons to 
testify in cases of disputed handwriting. It is claimed that experiment and 
observation have disclosed the fact that there are certain general princioles 
which may be relied upon in questions pertaining to the genuineness^ of 
handwriting. For instance, it is asserted that in every person’s manner 
of writing, there is a certain distinct prevailing character winch can be 
discovered by observation, and being once known, can be afterwards applied 
as a standard to try other specimens of writing, the genuineness of which is 
disputed. Handwriting, notwithstanding it may be artificial, is always, in 
some degree, the reflex of the nervous organisation of the writer. Hence 
there is in each person’s . handwriting some distinctive characteristic, which, 
as being the reflex of his nervous organisation, is necessarily independent 
of his own will, and unconsciously forces the writer to stamp the writin 0, as 
his own. Those skilful in such matters, affirm that it is impossible for a 
person to successfully disguise in a writing of any length this characteristic 
of his penmanship ; that the tendencies to angles or curves developed in the 
analysis of this characteristic may be mechanically measured by placing a 
fine specimen within a coarser specimen, and that the strokes will be parallel 
if written by the same person, the nerves influencing the direction which he 
will give to the pen. So too it is claimed that no two autograph signatures 
will be perfect fac-similes. Experts, therefore, claim that if, upon siiperim- 
position against the light, they find that two signatures perfectly coincide, 
that they are perfect fac-similes, that it is a probability amountin'* practic¬ 
ally to a certainty that one of the signatures is a forgery."” (3) \ n determinin'* 
the question of authorship of a writing, the resemblance of characters is by 
no means the only test. The use of capitals, abbreviations, 1 2 3 punctuation, 
mode of division into paragraphs, making < and interlineations, 

idiomatic expressions, orthography, underscoring^), style of composition and 


(1) Strong v. Brewer, 17 Ala., 706— 
710 (Amer.) cited in Lawson, op. cit., 
278. 

(2) R. v. Castor, 762. 

(3) Rogers, op. cit., 290, 292. With 
reference to the last observation it is stated 
that in the Howland Will Case (4 Am. 
Law Review, 625, 649) Prof. Pierce, 
Professor of Mathematics in Harvard 
University, testified that the odds were 
just exactly 2,866,000,000,000,000,000,000 
to 1 that an individual could not with a 
pen write his name three times so exactly 
alike as were the three alleged signatures 
of Sylvia Ann Howland, the testatrix, to 
a will and two cod’cils: Hagan, op. cit., 


91, 92. 

^4) See following passage from Cow- 
pers work (Letters), Vol. V, p. 217, 1836: 

Hours and hours have I spent in en¬ 
deavours altogether fruitless to trace the 
writer of the letter that I send, by a 
minute examination of the character, and 
never did it strike me until this moment 
that your father wrote it. In the style 
I discover him, in the scoring of the em¬ 
phatic words—his never-failing practice— 
in the formation of many of the letters, 
and in the adieu at the bottom so plainly, 
that I could hardly be more convinced 
had I seen him write it.” Cited in Ram 
on Facts, 69. 
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are all elements upon which to form the judgment.(1) “ Conclusions 

dissimilitude between the disputed writing and authentic specimens 
are not always entitled to much consideration ; such evidence is weak and 
deceptive, and is of little weight when opposed by evidence of similitude. Tile 
reason why dissimilitude is evidence inferior to similitude is that it requires 
great skill to imitate handwriting, especially for several lines, so as to deceive 
persons well acquainted with the genuine character and who give the disputed 
writing a careful inspection ; while, on the other hand, dissimilitude may be 
occasioned by a variety of circumstances,—by the state of the health and 
spirit of the writer, by his position, by his hurry or care, by his material, 
by the presence of a hair in nib of the pen, or the more or less free discharge 
of ink from the pen which frequently varies the turn of the letters,—circum¬ 
stances which deserve still more consideration when witnesses rest their opinion 
OR a fancied dissimilarity of individual letters.’’(2) 

It being granted that there is such a thing as a science of handwriting, it 
tollows that the opinions of witnesses who are skilled in the science, who 5 bv 
study, occupation and habit have been skilful in marking and distinguishing 
the characteristics of handwriting may be received in evidence. These may 
oe experts in handwriting, strictly so-called, that is persons who have made 
the study of handwriting a speciality ; or others whose avocations and busi- 
Ross-experience have been such as naturally qualify them to judge of hand¬ 
writing. And so writing-engravers, lithographers, tellers, cashiers and other 
officers of banks(3), post-office officials, book-keepers, and cashiers of com- 
Riercial houses, writing-masters(4) and a solicitor(5) “ who had for some years 
given considerable attention to the subject and had several times compared 
handwriting for purposes of evidence, though never before testified as an 
expert,” have been admitted to give evidence on this subject.(6) 

The palms of the hands are covered with two totally distinct classes of 
marks. The most conspicuous are the creases or folds of the skin which in¬ 
terest the followers of palmistry and which show the lines of most frequent 
nexure and nothing more. The least conspicuous marks, but the most numer¬ 
ous by far, are the so-called papillary ridges which produce finger-impres- 
^ons. These ridges form patterns considerable in size and of a curious variety 
°f 8 bape. It is said that they have the unique merit of retaining all their pecu¬ 
liarities unchanged through life and in consequence afford a surer criterion 
°f identity than any other bodily feature. So far as the proportions of the 
patterns go, they are not absolutely fixed, even in the adult, inasmuch as they 
change with the shape of the finger. The measurements vary at different 
periods, but, on the other hand, the numerous ‘ bifurcations/ 4 origins/ ‘ islands ’ 
and 4 enclosures * in the ridges that compose the pattern are said to be almost 
peyond change. Practice is, however, required before facility can be gained 
m reading and recognising finger-prints.(7) 

Those who have made finger-prints their special study have come to the 
conclusion that their similarity is, as a rule, evidence of personal identity, and 


<SL 


Finger-im¬ 

pressions. 


£1) Lawson, op . tit., 277, 278, note. 
y “) Lawson, op. cit., 278, 279n., citing, 
V * Brown > 1 Hag. Ecc. R., 555, 
Tj ’ 5/ l 5 Constable v. Libel , 1 Hag. Ecc. 
trV, 60, 61; 2 Phillips, Ev. (Cow. and 

1 s Motes), 608 and 482, and American 
fee also Hagan, of. cit.. 73. 
tli t0 competency, however, of 

30 ese ’ remarks in Hagan, op. cit., 

as/^ where it is stated that these 

a u- r cJass furnish experts of the least 


(5) R. v. Sihvrlock (1894), 2 Q. B., 
766. 

(6) Rogers, op. tit., 297, 298 ; Phipson, 

Ev., 5th Ed., 364; Best, Ev., § 246' and 
as to expert evidence of writing in Crimi¬ 
nal cases, see Srikant v. R., 2 A. L. J., 
444 (1904) ; Panchu MondcU v. R., 1 C. 
L. J.. 385 (1905) and see Veukata Rotu 
(in the matter of) 36 M., 159 (1913) 

(value of handwriting expert evidence 
discussed). 

(7) Galton on Finger-prints; Introduc¬ 
tion passim. 
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their dissimilarity will, therefore, as a rule, be evidence of the reverse.(l) 
fore when in the case last cited, one of the main questions for determination 
was whether a document impugned was or was not presented before the Re¬ 
gistrar by the complainant, one N S, a comparison of the thumb-impression 
of the person who presented the document with that of N S, was held admissible 
under the 9th section of this Act, if the similarity of those impressions could 
establish the identity of that person with N S, or under the second clause of 
the 11th section of this Act if their dissimilarity made such identity improbable. 
It was, however, held that, though the comparison of thumb-impressions was 
allowable, such comparison must be made by the Court itself; and that the 
opinion of an expert as to the similarity of such impression was not admissible 
under the present section. (2) The words in brackets were accordingly added 
to the present sections by Act V of 1899, the Statement of Objects and Reasons 
of which Act contains the following paragraph“ The system of identi¬ 
fication by means of such impressions is gaining ground and has been intro¬ 
duced with considerable success, especially in the Lower Provinces of Bengal 
It seems desirable that expert evidence in connection with it should be ad¬ 
mitted, and with that object it is proposed by the third clause of the Bill ex¬ 
pressly to amend the law on the subject.”(3) Evidence of a witness is now 
therefore admissible ; but the evidence must be that of a person specially skilled 
m questions of identity of finger-impressions. By the same Act, section 73 as 
amended, applies also with any necessary modifications, to finger-impressions. 
In order, therefore, to ascertain whether a finger-impression is that of the 
person of whom it is said to be, any finger-impression admitted or proved 
to the satisfaction of the Court to be the finger-impression of that person may be 
compared with the former impression, although that impression has not been 
produced or proved for any other purpose. The Court may also direct any 
person present in Court to make a finger-impression for the purpose of enabling 
the Court to compare the impression so made with any impression alleged 
to be the finger-impression of such person. r 

The opinions of experts are not receivable upon the question of the con¬ 
struction of documents whether domestic or foreign ; though it is otherwise 
with local, foreign or technical terms, unless they are such as are equally intelli¬ 
gible to ordinary readers ; nor upon matters of legal or moral obligation. Their 
testimony is, of course, not confined to opinion-evidence ; as they may, and 
frequently do, testify to matters of facts as well. 

ic The opinions of experts are admissible in evidence, not only where they 
rest on the personal observation of the witness himself, and on facts within his 
own knowledge, but even when they are merely founded on the case as proved 
by other witnesses at the trial. An expert may give his opinion upon facts 
proved either by himself(4) or by other witnesses at the trial(5), or upon 

Lawson’s Expert Ev., 221. In this case 
que., 0 * was whether a certain railroad 
in could have been stopped in time to 
avoir running over a team at a crossing. 
C t ^ le en £d n eer of the train 

e d admissible; the Court saying that 
i an expert may give his opinion on 
facts testified to by others there was no 
reason why he might not do so on facts 
presumably with his own personal know¬ 
ledge: if his knowledge was defective the 
parties could show it by cross-examination 
or by testimony aliunde . 

(5) e.g., the question is as to the value 
of a clock. A is a dealer in clocks, but 
has never seen, the clock in question, which 
is described to him by other witnesses. 


(1) R. v. fakir Mahomed, 1 C. W. N., 
33, 34 (1896)— per Banerjee. J.. citing 
Gal ton on Finger-Prints, Chs. VI, VII 
[but see article on l< Expert Evidence on 
Finger-Impressions ” in 3 C. W. N., iv; 
it may further be observed that, inasmuch 
as the decision quoted ruled that expert 
evidence could not be given under s. 45, 
it implied that the subject or knowledge 
of the identity of finger-impressions did 
not constitute a “ science.” 

(2) lb. 

(3) Statement of Objects and Reasons 
cited in 3 C. W. N., xxiv; see also ib., 
pp. iv & Ixxxii. 

(4) Bellefoniainc, etc., Ry. Co. v. 
Bailey, 11 Ohio St., 333 (Amer.) cited in 
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es based upon the evidence, that is, the expert may give his opinion on 
put before him in the form of'a hypothetical case.(l) But his opinion is 
not admissible as to facts stated out of Court which are not before the Court 
or Jury(2), or which have merely been reported to him by hearsay(3) and purely 
speculative hypothetical questions having no foundation in the evidence are 
excluded.(4) The meaning of the last-mentioned rule is this: In examina- 
tion-in-chief it would tend to confusion if facts were assumed in hypothetical 
questions which did not bear upon the matters under inquiry or which were 
not fairly within the scope of any of the evidence. The testimony must tend 
to establish the facts embraced in the question. The Court should not, how¬ 
ever, reject a question which Counsel claims embraces facts which the evidence 
tend$ to prove, simply because in its opinion the facts assumed are not estab¬ 
lished by a preponderance of the evidence. The question is properly allow¬ 
able if there is any evidence tending to prove the fact assumed; it will not 
be allowed if the evidence does not prove or tend to prove the fact assumed. 

in a case involving the value to the plaintiff of a contract which the defend- 
a nt had broken, a question which did not accurately state the terms of the 
contract was held inadmissible. (5) A question may, however, be allowed 


Bis opinion is admissible, IVhiton v. 
» n ydor, 88 N. Y., 299 (1882), cited in 
Lawson, op. cit., 221. 

(1) Lawson’s Expert Evidence, Rule 42, 
P- 221. The following is an example of 
a hypothetical question which w r as pro¬ 
pounded by the defence to the experts in 
p trial of Guiteau charged with shooting 
resident Garfield (cited in Rogers’ Ex- 
Pert Testimony, 73). “Assuming it to be 
a tact that there was a strong hereditary 
a, . nt °t insanity in the blood of the 
Prisoner at the bar; also that at or about 
te age of thirty-four years his own mind 
^as so much deranged that he was a fit 
subject to be sent to an insane asylum; 

so that at different times after that date 
c uriiu* the next succeeding five years, he 
Manifested such decided symptoms of 
insanity, without stimulation, that many 
l iCre nt persons conversing with him and 
? Irving his conduct, believed him to be 
nsane; also that in or about the month 
0 £ * u ne 1881, at or about the expiration 
said term of five years, he became 
ernented by the idea that he was inspired 
r J ' d t0 remove by death the President 
on } United States; also that he acted 
a vvll at he believed to be such inspiration, 
with believed to be in accordance 

an j 1 . e divine will in the preparation for 
p m r be accomplishment of such a pur- 
shr,° • a * S ° tllat be committed the act of 
liev » t,n& l ^ C President under w^at he be- 
' Ca t0 a divine command which he 
hep <: at bberty to disobey, and which 

troll h m, ?d e out a conviction which con- 
^ .j. ec * bis conscience and overpowered his 
r • as to that act, so that he could not 
th * S • * le !1 ; cn *‘ d pressure upon him; also 
a immediately after the shooting he 
™S ared Ga bn and as if relieved by the 
the U rn ; anCC °* a Kreat dut y * also that 
act r ®, Nvas 110 other adequate motive for the 
than the conviction that he was exe- 

VY, LR 


cuting the divine will for the good of his 
country—assuming all of these proposi¬ 
tions to be true, state, whether in your 
opinion, the prisoner was sane or insane 
at the time of shooting President Garfield.” 
The question propounded by the prosecu¬ 
tion was too long to permit of its reproduc¬ 
tion. In Woodbury v. Obear, 7 Gray, 467 
(Amer.), Shaw, C. J., said that the proper 
form of question was this: “ if certain 
facts assumed by the question to be estab¬ 
lished should be found true by the jury 
what would be your opinion upon the facts 
thus found true as to, etc.” But in a 
subsequent case it was said that this form 
was not to be regarded as an exclusive 
formula. Lawson's Expert Ev., 223, 
where at p. 222 another instance of the 
hypothetical question is given. The ques¬ 
tion may be put in a great variety of 
forms. Rogers, op. cit., 62. 

(2) Wharton, Ev., § 452; Phipson, Ev., 
5th Ed., 365. 

(3) Phipson, Ev., 5th Ed., 365, citing 
R. v. Staunton, “ Times,” Sept. 26th, 
1877; Tidy’s Legal Medicine, 8, 17, 25; 
Gardner Peerage, Le Marchant. 75—80. 

(4) Wharton, Ev., § 452: Best, Ev., 

American notes (f) to § 511 ; Phipson, 

Ev., 5th Ed., 365 ; Rogers’ Expert Testi¬ 
mony, 67. 

(5) Lawson’s pxpert Ev., 222: Rogers’ 
Expert Testimony, 64 —68. A hypotheti¬ 
cal question is a question which assumes 
as a hypothesis, the truth of the facts 
given in evidence by a particular party 
and embraced in the question. Such a 
question may be asked either simply as to 
facts given in evidence or as to relevant 
hypotheses arising on these facts, \.e., 
facts given in evidence. So in a salvage 
case where the evidence had shown that a 
steam vessel was lying at anchor i?i the 
month of September at the Sandheads at 
the mouth of the River Houghiy wuuuuk 

28 



434 


EXPERTS. 




which assumes facts which the evidence already in the case neither proves 
tends to prove, provided Counsel in putting the question declares that 


nor 


they -will hy subsequent testimony supply the necessary evidence to warrant 
the" facts so assumed. When this course is pursued if such testimony is not 
afterwards given, it would he the duty of the Court to strike out the answer 
to the question.(l) 


Questions should he so framed as not to call on the witness for a critical 
review' of the testimony given hy the other witnesses, compelling the expert 
to draw inferences or conclusions of fact from the testimony or to judge of the 
credibility of witnesses. A question which requires the witness to draw a con¬ 
clusion of fact should be excluded. Such a witness is called not to determine 
the truth of the facts, giving his opinion as to the effect of the evidence in 
establishing controverted facts, but to obtain his opinion on matters of science 
or skill in controversy.(2) “ A question should not be so framed as to permit 
the witness to roam through the evidence for himself, and gather the facts as 
he may consider them to be proved, and then state his conclusions concern¬ 
ing them.”(3) Inasmuch as an expert is not allowed to draw inferences or 
conclusions of fact from the evidence, his opinion should generally be asked 
upon a hypothetical statement of facts. The question need not be hypo¬ 
thetical in two cases—(a) where the issue is substantially one of science or 
skill merely, the expert may, if he has himself observed" the facts, be asked 
the very question which the Court or Jury have to decide(4); (h) possibly 
also according to the dictum in the celebrated Macnaghten’s Case(5) where 
the issue is substantially one of science or skill, such a question mav be put 
if no conflict of evidence exists upon the material facts, even in cases where 
the expert’s opinion is based merely upon facts proved by others. In this case, 
however, the question can only be put as a matter of convenience and not of 
right, the correct course being to put the facts to the witness hypothetically, 
asking him to assume one or more of them to be true and to state his opinion 
upon them. 

It is always, however, improper where the facts are in dispute, and the 
opinion of the expert is based merely on facts proved by others, to put to the 


a rudder which she had lost in a previous 
gale, that the weather which had been 
bad prior to the anchoring of the vessel had 
calmed down at the time of the salvage 
service; that cyclonic storms were likely to 
occur at that time of year and that the 
shore off which the vessel was anchored 
was a dangerous one: a nautical expert 
was, after objection, allowed to be asked 
a question which after assuming the above- 
mentioned facts, proceeded “ what would 
have been the condition of such a vessel 
lying rudderless at that time of year at 
the Sandheads in the event of a cyclonic 
storm coming on before assistance could 
be procured/' If closely examined the ob¬ 
jection here appears fundamentally to 
have been not so much to the form of the 
question or the admissibility of expert 
testimony but to the relevancy of the 
evidence having regard to the facts of the 
case, and the salvage law applicable; it 
being contended by the objectors, but un¬ 
successfully, that to earn salvage reward 
the danger from which a vessel has been 
rescued must have been actual present peril, 


and that it was not sufficient that the ship 
was in a dangerous position in the sense 
tnat in certain events which did not actually 
lappen she must have been in actual peril. 

was >, however, held that the term 
danger was not so limited (see “ The 
J% r t !f' 3 Wm * R ob-, 71; “ The 

i , l ° n \ ^ us h» 282), and that the hypo- 
. le IC T a Question which was relevant and 
) . ase 0,1 the evidence was admissible. In 
, * matter of the German steam ship 
jj r< *f llcn fels,” Retriever v. Drachcnfels ; 
Jiugli v. Drachcnfels , 27 C., 860 (31st 
Jan., 1900). 


(1) Roars’ Expert Testimony, 68. 

(2) Rogers' Expert Testimony, 60—64. 

(3) Doh v. Morris , 17 N. Y. Sup. Ct., 
202 (Arner.) cited, ib. } 61. 

(4) So where a medical expert had made 
a personal examination of the uterus of 
a deceased woman, it was held proper to 
a.:?k him. what in your opinion caused the 
death of the person from whom the uterus 
was taken.” State v. Glass, 5 Oreg., 73 
(Amer.). See Rogers, op. tit., 75. 76. 

(5) 10 C. & F., 200. 
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the very question which the Court or Jury have to decide(l), since 
such a question practically asks him to determine the truth of the testimony 
as well as to give an opinion on it. (2) So it was held that the evidence of a 
medical man who has seen, and has made a post-mortem examination of the 
corpse of the person, touching whose death the inquiry is, is admissible, 
firstly, to prove the nature of injuries which he observed; and, secondly , as 
evidence of the opinion of an expert as to the manner in which those injuries 
Were inflicted, and as to the cause of death. A medical man who has not 
seen the corpse is only in a position to give evidence of his opinion as an expert. 
1 he proper mode of eliciting such evidence is to put to the witness hypothetically 
tiJe facts which the evidence of the other witnesses attempts to prove, and to 
ask the witness’s opinions on those facts. (3) So also a medical man who has 
not seen a corpse which has been subjected to a post-morte?n examination, and 
wh o is called to corroborate the opinion of the medical man who has made such 
'Post-mortem examination, and who has stated what he considered was the cause 
death, is in a position to give evidence of his opinion as an expert. The 
proper mode of elioiting such opinion is to put the signs observed at the post¬ 
mortem to the witness, and to ask what in his opinion was the cause of death, 
°u the hypothesis that those signs were really present and observed. (4) 

In order to obtain the opinion of the witness on matters not depending 
upon general knowledge, but on facts not testified to by himself, one of two 
modes is pursued; either the witness is present and^ hears all the testi- 
or the testimony is summed up in the question put to him ; and in 
mther case the question is put to him hypothetically, whether if certain 
mcts testified to arc true he can form an opinion and what that opinion is. 

J oe question may be based on the hypothesis of the truth of all the evidence, 
on an hypothesis especially framed on certain facts assumed to be proved 
tor the purpose of the inquiry. Inasmuch as it is no part of the expert to 
determine the truth of the evidence, care must be taken in framing the ques¬ 
tions not to involve so much or so many facts in them, that the witness will 
he obliged in his own mind to settle other disputed facts in order to give his 
answer.(5) The witness should ordinarily not be left to form an opinion on 
filch facts as he can recollect where the evidence is at all voluminous, and where 
] tnot entirely harmonious, it is improper to permit a question to be put which 
requires the expert to give an opinion upon his memory of what the evidence 
}vas and upon his conclusions as to what the evidence proved.(6) Though 
m examination-in-cliief the general rule is that it is error to include in the hypo- 
hetieal question an assumed state of facts which the evidence in the case does 
not Prove or tend to prove, Counsel on the cross-examination of the witness 
are net similarly restricted. Any question may be put which tests the skill 


C), So on a question whether a parti- 
u ar act for which a prisoner is on his 
laI * were an act of insanity, a medical 
i an conversant with that disease whe 
h^° vvs n °thing of the facts, hut has simpl> 
jj. arc * the trial, cannot be broadly asked 
^Pinion as to the state of the prisoner’* 
jnci a t the t - me 0 £ t ^ e comm j ss j on 0 f fhc 
of ** crime. The proper and usual fora 
question is to ask him whether, assuming 
Uc } and such facts, the prisoner was sane 

ioV nSaDe * The ^ ourt or Jury are then 
to say whether the assumed facts exist 
ST tt°t. Macnaghten’s Case, 10 C. F., 20C 

r y o^ r? Ev ” 5 1421 * 

ani ^‘P 5011 * Ev., 5th Ed., .169—370 
( cases there cited. Rogers, op. cit., § 


31; Taylor, Ev., § 1421; Wharton, Ev., 
§ 452. 

(3) Roghuui Sii\gh v. R. t 9 C., 455, 461 
(1882). 

(4) R. v. Mcher Alt , 15 C., 589 (1888) ; 
and see also Phipson, Ev., 5th Ed., 369— 
371 where the authorities are collected 
and analysed. 

(5) Rogers, op. cit.. 61—69. 

(6) lb., 70, 71. [So in the natter of 
the German steamship Drachcnfels , 27 
C., 860 (31st Jan., 1900), in which the 
evidence was very voluminous the Court 
required Counsel to read to the experts 
specific portions of the evidence in which 
their opinion was required even though 
they had heard the evidence being given.} 
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and accuracy of the witness, whether the facts assumed in such questions have 
been testified to by witnesses or not.(l) 

Whenever the opinion of any living person is relevant, the grounds on 
which such opinion is based are also relevant.(2) Thus an expert may give 
an account of experiments performed by him for the purpose of forming his 
opinion. (3) When a skilled witness says that in the course of his duty he 
formed a particular opinion on certain facts, he may further be asked by 
examination-in-chief how he went on to act upon that opinion. For the acting 
on it is a strong corroboration of the truth of his opinion(l), and what a person 
does is usually better evidence of his opinion than what he says. (5) Section 46 
is but a roundabout way of stating that the opinion of an expert is open to 
corroboration or rebuttal. The illustrations sufficiently exemplify the proposi¬ 
tion that for this purpose evidence of res inter alios actoe is receivable.(6) This 
section is in accordance with the rule of English law.(7) 

An expert who is called as a witness may refresh his memory by reference 
to professional treatises(8) ; or to any other document made by "himself at 
the time.(9) So a medical man in giving evidence may refresh his memory 
by referring to a report which he has made of his post-mortem examination, 
but the report itself cannot be treated as evidence, and no facts can be taken 
therefrom. (10) 

An expert witness like any other may on cross-examination be asked 
questions to test his veracity, to discover his position, and to shake his credit 
by injuring his character.(11) Independent evidence may be given to show 
his conviction of a criminal offence or to impeach his impartiality. (12) His 
credit may be impeached by the evidence of persons who testify that they 
believe him to be unworthy of credit and by proof that he has been corrupted 
or that he has expressed a different opinion at other times. (13) 

Section 60 enacts a proviso relating to the opinions of experts, to the 
general rule that oral evidence must be direct. Under this proviso the opinions 
of experts expressed in any treatise commonly offered for sale, and the grounds 
on which such opinions are held, may be proved by the production of such trea¬ 
tises, if the author is dead or cannot be found, or has become incapable of giving 
evidence, or cannot be called as a witness without an amount of delay or expense 
which the Court regards as unreasonable. (14) 

47 . When the Court has to form an opinion as to the per¬ 
son by whom any document was written or signed, the opinion 



U) lb., 79. 

(2) S. 51, post. 

(3) lb., illust., see R. v. Hcsseltine, 12 
Cox, [404], on a charge of arson, evi¬ 
dence of experiments made subsequently 
to the fire is admissible in order to show 
the way in which the building was set 
fire to. Not only may pre-existing ob¬ 
jects be inspected, but the Court may 
order scientific experiments to be perform¬ 
ed (. Bir.sby v. Dickinson , 4 Ch. D., 24), 
artistic tests undertaken {Belt v. Lawcs, 
Times. j 882), or specimens of' hand¬ 
writing e: ecuted (s. 73) in its presence, 
Phipson, Ev., 3rd Ed., 4, 345; ib., 5th 
Ed., 4, 369. 

(4) Staph tisoti v. River Tyne Com¬ 
missioner, 7 W. R. (Eng.), 390. 

5' Field. Ev\, 6th Ed., 198, where it 
is Maid: “ The evidence would doubtless 

be cdiuissible under s. 8. or under s. 11 


ante.’’ See Phipson, Ev., 3rd Ed., 94; ib., 
5th Ed., 101. 

(6) Norton, Ev„ 225 ; illust. (6) is the 
case of Folkes v. Chadd, 3 Dougl., 157; 
illust. (a) is precisely like it in principle; 
ib., s. 46 is analogous to s. 11. 

(7) See Taylor, Ev., § 337; Field, Ev., 
347; Steph. Dig., Art. 50. See s. 51, 
post, see also ss. 156, 157. 

(8) S. 159, post. 

(9) Ib. 

(10) Roghuni Sifigh v. R., 9 C., 455 
(1882). 

(11) Ss. 146—152, post. 

(12) S. 153, post. 

(13) S. 155, post ; Taylor, Ev., § 1445. 

(14) S. 60, post ; as to the inadmis¬ 
sibility of mere medical certificates, see 
R. v. Ram Ration, 9 W. R., Cr., 23 
(1868) : as' to the necessity of direct 
evidence, v. post . 
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fiii} 7 person acquainted with the handwriting of the person 
by-whom it is supposed to be written or signed, that it was or 
was not written or signed by that person, is a relevant fact. 

Explanation .—A person is said to be acquainted with the 
handwriting of another person when he has seen that person 
write, or when he has received documents purporting to be 
written by that person in answer to documents written by him¬ 
self or under his authority and addressed to that person, or whew, 
in the ordinary course of business, documents purporting to be 
written by that person have been habitually submitted to him. 


<SL 


Illustration . 

The question is, whether a given letter is in the handwriting of A, a merchant in London. 

B is a merchant in Calcutta who ban written letters addressed to .4 and received letters 
purporting to be written by him. C is B's clerk, whose duty it was to examine and file B's 
correspondence. D is B-s broker, to whom B habitually submitted the letters purporting 
to be written by A for the purpose of advising with him thereon. 

The opinions of B , C and D on the question whether the letter is in tho handwriting 
of A are relevant, though neither B y C , nor D ever saw A write. 

Principle.— The opinion or the belief of a witness is here admissible 
because all proof of bandwriting, except when the witness either wrote e 
document himself, or saw it written, is in its nature comparisonit Demg 
the belief which a witness entertains, upon comparing the writing in question 
with an exemplar formed in his mind from some previous knowledge.!!) 


s. 73 (Comparison of handunting.) 
s. 3 (“Document”) 
s. 67 (Proof of signature and handwriting.) 
s. 3 (“ Relevant.”) 
s. 3 (“ Fact.”) 


45 Ulust. (c) (Opinion of experts as to 
identity of writing ) 

8 * 3 (That a man holds a certain opinion 

is a fact.) 

e * 51 (Grounds of opinion.) 

*• 3 (“ Court”) . 

Taylor, Ev. §§ 1802—1868; Lawson’s Expert and Opinion Evidence. 2/7 ; Best. Ev., 
§§ 232—238 ; Rogers on Expert Testimony, 285 ; Sieph. Big., Art. 50 ; Pbipson, Ev., 5th 
Ed., 376 ; Powell, Ev., 9th Ed., 54 ; Harris Law of Identification, 231. 


COMMENTARY 

As to the general characteristics of handwriting, see commentary to Proof of 
section 45, ante . The word “ handwriting ” in the sentence “ any person 
acquainted with the handwriting, etc./’ presumably includes both hand- signature, 
writing in general and signature. One person’s knowledge of the hand¬ 
writing of another may be confined to his general style and may not extend 
to his signature. A signature may and very often does possess a great pecu¬ 
liarity. Although, therefore, a person can recognise another’s general style, 
it may not follow that he can recognise his style of signature; this lie may 
have never seen. On the other hand, a person mav be competent to recognise 
another’s style of signature, although quite unable to recognise Ins general 
style of writing ; for of his style beyond his signature he may be quite ignorant 
and the one may be very different from the other. Where the signature is 
jn the ordinary style of writing, one not acquainted with that style except 
in the signature cannot recognise his style in any other writing unless he assumes 


(1) Taylor, Ev., § 1869; Doc v. Sucker- Gathcrcoli, 13 Jur., 542, ante, Introd. to 

'"ore, 5 A. & E., 731; and see Fryer v. ss. 45—51; Powell, Ev., 9th Ed., 54. 
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or it be conceded that the style in his signature is the style of his usual 
and supposing that assumption or concession to be made, it is obvious that 
one or even a hundred signatures may lead to mistake, the number of small 
and capital letters in the signature being few, and many letters which occur 
in the general handwriting not occurring in the signature. On the contrary 
if one is acquainted with the style of another’s writing except his signature, 
if that style be in the signature he can as well recognise it in the signature as 
he can in any other words composed of the same letters. (1) 

In India a great number of persons are marksmen. In England a witness 
has been allowed to express his opinion that a mark on the document is the 
mark of a particular person. (2) Handwriting ordinarily means whatever 
the party has written (i.e., formed into letters) with his hand(3), though Parke, 
33., in the case undermentioned(4), said i I think you may prove the identity 
of the party by showing that this mark was made in the book and that mark 
is in his handwriting ” thereby including the affixing of a mark in the term 
‘ handwriting It may, however, reasonably be doubted whether the term 
should be so extended, and though the words 1 2 * 4 signed ’ and c signature ’ have 
been defined for the purposes of other Acts as including marks(5) there is no 
such definition in this. Therefore, though proof of a mark may be mven by 
calling the person who made it, or a person who saw it affixed, opinion-evidence 
would not appear to be admissible under this section, either with regard to mark 
or a seal, which may similarly be proved by calling the person who affixed it 
or who saw the seal affixed(6), or by comparison with a seal already admitted 
or proved.(7) But though this section does not appear to have provided for the 
case, it does not follow that such evidence is inadmissible. In practice a witness 
who knows the seal of another has been permitted to say that a seal appearing 
on a document submitted to him is the seal of that other, even though he was 
not present and saw the seal affixed. Such evidence is relevant to prove identify 
of the thing, viz., the seal in question.(8) In every question of identification, 
whether of a person’s handwriting or other thing, the evidence of a witness 
is opinion-evidence founded on a mental comparison of the person or thing 
which the witness has seen with the person or thing he sees at the trial.(9) The 
Act has in the present section made special provision with respect to the subject 
of handwriting, one of common occurrence requiring in many cases on the 
part of the witness considerable judgment and involving questions of difficulty, 
and has treated opinion-evidence ‘ from necessity ’(10), whether upon the identity 
of other.things or persons, or upon other matters, as being not strictlv opinion 


(1) Ram on Facts, 72, 73. That one is 
not acquainted with another’s general 
writing does not disqualify him from 
proving his signature. Lawson, op. cit.. 
298, and a witness may be acquainted with 
the signature of a firm without being able 
to identify the handwriting of either or 
any, partner, ib. t and cases there cited. 

(2) A M is sued on a bill of exchange 

which she had endorsed with her mark; 
the writing " A M her mark ” being in the 
plaintiff's handwriting. W testifies that he 

has frequently seen A M make her mark, 
points out some peculiarity in it and ex¬ 
presses the opinion that the mark on the 
bill is hers. His opinion is admissible. 
George v. Surrey, M. & M. f 516; See Law- 
son, op. cit., 206, 297; Pearce v. Decker, 13 
Jur., 997. S, to prove an obligation which 
is signed by E B in her handwriting and 
by J B her husband, by his making a mark 
in the shape of a cross, calls their son 


v. ho testifies to the handwriting of his 
mother; that he knows the mark of his 
atker and that the mark attached to the 
oot of the instrument he believes to be 
is fathers mark. This was held sufficient. 
Strong v. Brewer, 17 Ala., 710 (Amer.). 
See Best Ev., § 34. 

(3) Com. v . Webster, 5 Cush., 301 
(Amer.). 

(4) Sayer y. Glossop, .12 Jur., 465. 

<5) e.g., Civil Pro. Code, s. 2; Registra¬ 
tion Act (XVI of 1908), s. 3. On the 
other hand, the Succession Act (X of 
1865) draws a distinction between a mark 
and a signature (s. 50). 

(6) Morses v. Thornton, 8 T. R , 307. 

(7) S. 73. post. 

(8) See s. 9, ante, and s. 3, definition 
of “ fact.'-' 

(9) v. ante, Introd. to ss. 45—51. 

(10) v. ante, ib. 
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in which that term is used in the Act. Similar observations are 
applicable in the case of marks ; the only difference between the two cases 
being that there is nearly always a distinguishing feature in a seal while the usual 
mark (a cross) is not generally distinguishable from a cross made by another, 
though a mark may and sometimes does contain a peculiar and distinctive 
feature.(1) If there is something peculiar to identify the mark as being that 
of a particular person, it is impossible to distinguish the case from any other 
form of proof ex visu scriptionis{ 2), and as already stated such evidence has 
been admitted both in England and America. (3) If there is nothing to identify 
the mark the evidence will be either inadmissible (4) or if admissible, ()f no 
value whatever. 




Section 67 enacts that if a document is alleged to be signed or to have 
been written wholly or in part by any person, the signature or the handwriting 
of so much of the document as is alleged to be in that person’s handwriting 
must be proved to be in his handwriting. Handwriting may be proved or 
disproved in the following ways :—(a) by calling the writer ; or (b) any person, 
e '9-> an attesting witness, who actually saw him write the document(5) ; or 
(c) by the evidence of the opinion of experts under the provisions of section 
45, ante , which differs from the present in this that under its provisions the 
witness is required to be slcilled in the art of distinguishing writings, while under 
the present section he must be acquainted with the handwriting of the person 
alleged to have written the document; or (d) by the opinion-evidence of non¬ 
experts, namely, under the present section by the evidence of a person who 
bas acquired a knowledge of the character of the handwriting in one of the 
ways specified in this section. A witness who has such knowledge may testify 
J 0 his belief that a writing shown to him is in the hand of another person, though 
be cannot swear positively thereto. Such knowledge may be acquired (a)* 
% having at any time seen the party iorite.(6) The frequency and recentness 
°f the occasions and the attention paid to the matter by the witness will affect 
the value and not the admissibility of the evidence. Thus, in England, such 
evidence has been admitted though the witness had not seen the party write 
lor twenty years, and in another case, had seen him write but once, and then 
°nlv lids surname.(7) The witness’s knowledge must not, however (it has been 
Haj d), have been acquired for the express purpose of qualifying him to testify 
a t the trial, because the party might through design write differently from his 
common mode of writing his name(8) ; and if it should appear that the belief * 
rests on the probabilities of the case, or on the character or conduct of the 


0) Thus in Yashzvadabai v. Ram - 
ebandra, 18 B., at p. 73 (1893), the mark 
w as that of a plough. 

(2) Best, Ev., § 234. 

(3) v. ante, p. 438. However, in Currier 
Y; Hampton, 11 Ired., 311 (Amer.), Ruffin, 

I•» thought that it was only “ in some very 
extraordinary instances that the mark of an 
illiterate person may become so well known 
as to be susceptible of proof like hand- 
wnting, and it has been held in two cases 
ln Pennsylvania that a ‘ mark' to a will 
cannot be proved by one who did not wit- 
ness it, but who testifies that he is ac¬ 
quainted with the mark on account of 
Peculiarities, Lawson, op. cit., 297. 
he correct view, however, is that stated 
*0 Best, Ev., § 234, and other cases above 
cited. As to wills, in this country the 
^ttestirtg witnesses must affix their signa- 
* lre an 4 not a mark. See notes to ss. 


68—72, post. In Yeshzvadabi v. Ram - 
chandra, 18 B., 73 (1893), a witness in 
cross-examination stated that his father 
could not write or sign his name but used 
to make a mark (the mark of a plough), 
and that the paper then shown to him 
was not his mark. 

(4) Best, Ev., § 234. 

(5) Taylor, Ev., § 1862. For a case in 
which the writer was called and while 
denying the execution of the document 
admitted that the writing was exactly like 
his own, see Grish Chunder v. Bhugwan 
Chunder, 13 W. R., 191. 193 (1870). 

(6) Taylor, Ev. t § 1863, Best, Ev., § 
233. 

(7) lb.; Field, Ev., 6th Ed., 194. 

(8) lb.; Stranger v. Searl, 1 Esp., 15; 
Best, Ev., § 236; R. v. Crouch. 4 Cox. 
163 : for exceptions, sec Lawson, op. cit., 
307. 
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supposed writer, and not on the actual knowledge of the handwriting, the testi¬ 
mony will he rejected.(l) (b) By the receipt of documents purporting to be 
written by the party, in answer to documents written by the witness or under 
his authority and addressed to that party. This evidence will be strengthened 
by acquiescence by the parties in the matters, or some of them, to which these 
documents relate. (2) (c) By having observed in the ordinary course of business 

documents purporting to be written by the person in question. Thus the clerk 
who has constantly read the letters, or the broker who has been consulted upon 
them, is as competent as the merchant to whom they were addressed, to judge 
whether another signature is that of the writer of the letters ; and a servant 
who has habitually parried his master’s letters to the post, has thereby had an 
opportunity of obtaining a knowledge of his writing, though he never saw him 
write or received a letter from him.(3) In whichever of these two latter ways 
the witness has acquired his knowledge, proof must be given of the identity 
of the person whose writing is in dispute with the person whose hand is known 
to the witness.(4) It has been held by the Bombay High Court, following the 
English rule, that a witness need not state in the first instance how he knows 
the handwriting, since it is the duty of the opposite party to explore in cross- 
examination the sources of his knowledge, if he be dissatisfied with the testi¬ 
mony as it stands. It is, however, permissible and may often be expedient 
that the matters referred to in the explanation should be elicited on the examina- 
tion-in-chief ; and it is within the power of the presiding Judge and often may 
be desirable to permit the opposing advocate to intervene and cross-examine 
so that the Court may at that stage be in a position to come to a definite con¬ 
clusion on adequate materials as to the proof of the handwriting.(5) The witness 
need not swear to his belief, his bare opinion being admissible, though a mere 
statement that the writing is like that of the supposed writer is insufficient. 
For such a statement may be perfectly true, and yet within the knowledge of 
the witness, the paper may have been written by an utter stranger.(6) The 
evidence, being primary and not secondary in its nature, will not° become in¬ 
admissible because the writer himself or some one who saw the document written, 
might have been called. (7) And evidence is admissible though the disputed 
document cannot be produced, as where it is lost or incapable of removal.(8) 
(d) Lastly, handwriting may be proved by comparison of two or more writings, 
as to which see section 73, post: and as to comparison by experts, see section 
45, ante , and Illustration (c) thereto. 


^existence . 48 ‘ When the Court has to form an opinion as to the 
of right or existence of any general custom or right(9), the opinions, as 
when m ’ existence of such custom or right, of persons who 

relevant, would be likely to know(lO) of its existence if it existed, are 
relevant. 


a ) R. V. Murphy, 8 C. & P„ 306, 
307; DaCosta v. Pym, Pea Add. Cas., 
144; Taylor, Ev., § 1863. 

(2) Taylor, Ev., §§ 1864—1866; see the 
Illustration to the section. 

(3) Taylor, Ev., § 1864; Lawson, op. 
cit., 288; Smith v. Sainsbury, 5 C. & P., 
196; see the Illustration to the section 
and Lolit Mohon v. R. t 22 C., 322, 323 
(1894) ; see observations on evidence of 
handwriting by Sir Lawrence Peel, C. J., 
in R. v. Hedger, supra at pp. 133, 134. 

(4) Taylor, K,„ § 1867; Wills, Ev., 2nd 
Ed., 369, 370. 


(5) Shankar Rao v. Ratnjcc, 28 B., 58 
(1903). 

(6) Taylor, Ev., § 1868. 

(7) Taylor. Ev., § 1862; Best. Ev.. § 
232. 

(8) Saycr v. Clossop. 2 Ex.. 409 ; see 
Lucas v. Williams , 2 Q. B. (1892), 113, 
116, 117. 

(9) As to the meaning of the term 
‘right,’ see Cujju Lall v. Patch Lall, 6 C., 
186, 187. 180 (1880). 

(10) See Jugmohan Das v. Sir Mangat- 
das, 10 B., 542, 543 (1886). 
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Explanation .—The expression ‘ general custom or right ’ 
includes customs or rights common to any considerable class 
of persons. 


Illustration. 

The right of the villagers of a particular village to use the water of a particular well 
is a general right within the meaning of this section. 

Principle. —Upon such questions the opinions of persons who would be 
likely to know of the existence of the custom or right are the best idence. 
Such persons are, so to speak, the depositaries of customary law ; just as the 
text-books are the depositaries of the general law.(l) 


s. 3 (That a man holds a certain opinion 
is a fact.) 

as. 60 (Evidence of opinion must be direct.) 
s. 3 (“Court.”) 
s. 3 (“ Relevant.") 

8* 13 (Facts relevant where right or custom) 
is in question.) 


s. 51 (Grounds of opinion.) 
s. 33 Cl. (4) (Opinion of witness as to public 
right or custom or matter of general 
interest.) 

s. 42 (Judgments relating to matters of a 
public nature.) 

s. 32 Cl. (7) (Statements contained in certain 
documents.) 


Norton, Ev., 227 ; Field, Ev., 6th Ed., 195, 196 ; Cunningham, Ev., 193 194. 




COMMENTARY. 


The thirteenth section applies to all rights and customs, public, general opinion as 
and private, and refers to specific facts which may be given in evidence. Fourth to usage or 
clause of s. 32 refers to the reception of second-hand opinion-evidence m cases 
in which the declarant cannot be brought before the Court, whether in conse¬ 
quence of death or from some other cause, upon the question of the existence 
of any public right or custom or matter of public or general interest made ante 
litem motam : and the seventh clause to statements contained in certain docu¬ 
ments. The present section also deals with opinion-evidence, but refers to the 
evidence of a living witness produced before the Court, sworn, and subject 
to cross-examination. For this section, when read with section (50, post, re¬ 
quires that the person who holds the opinion should be called as a witness ; 
the Proviso to the latter section applying only in the case of experts. It refers 
only to general rights and customs, not public, the Explanation to the section 
adopting the sense in which the term 4 general ’ is used by English text-writers.(2) 

It does not appear why the section does not provide for the admission of oral 
evidence expressing opinion as to the existence of a public custom or right. 

It may perhaps be said that every public custom or right is a general custom 
or right, though the converse of this proposition would not hold good(3), or 
that having regard to the reasons for w r hich these terms are used by English 
writers the°distinction between them is not of importance in this country.(4) 

The present section further differs from the fourth clause of section 32 inasmuch 
as it is not governed by the limitation ante litem motam. 

Evidence as to usage will also be admissible under this section which is 
not limited to ancient custom.(5) The word 4 usage * would include what the 


(1) v. ib. f observations on Opinion Evi¬ 
dence and see Luchtnan Rai v. Akbar 
Khan, 1 A., 441 (1887); Bai Baiji v. Bai 
Santok, 20 B., 59 (1894). As to this and 
the next section and English law see 
Thakur Garuradhwaja v. Kunwar Shapa- 
randhwaja, 4 C. W. N., xxxvii (1900). 

(2) See pp. 167—170. ante. 

(3) Field, Ev., 6th Ed., 195, 196; 


Cunningham, Ev., 194. 

(4) See pp. 169—170, ante. 

(5) Sariatullah Sarkar v. Pran Nath. 26 

C.. 184, 187 (1898), following Dalglish v. 
Gtisujfer Hussain, 23 C., 427 (1896) ; 

Fitxhardingc v. Purcell (1908), 2 Ch , 139; 
Bajrangi Singh v. ManikarnP'a Bakssh 
Singh (1908), L. R., I. A., 35. 
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^ sbple are now or recently were in the habit of doing iii a particular place. It 
may be that this particular habit is only of very recent origin or it may be one 
which has existed for a long time. If it be one regularly and ordinarily prac¬ 
tised by the inhabitants of the place where the tenure exists/there would be 
c usage ’ within the meaning of the section.(l) 


Ordinarily speaking, a witness must, in his examination-in-chief, speak to 
facts only, 64 but under this section he will be allowed to give his opinion as 
to the existence of the general right or custom. He will not be confined to 
instances in which he has. personally known the right or custom exercised as a 
matter of fact. Custom is not a matter to be submitted to the senses. It is 
made up of an aggregated repetition of the same fact, whenever similar con¬ 
ditions arise, and though a bare opinion is worth nothing without we can 
ascertain the data on which it is founded, yet it is always to be remembered 
that section 51 is to be read with this section, and that the grounds for the 
witness’s opinions are sure to be elicited in cross-examination, even if they 
should not be elicited in the examination-in-chief, or demanded by the Judge. 
A boundary between villages ; the limits of a village or town ; a right to collect 
tolls ; a right to trade to the exclusion of others ; a right to pasturage of waste 
lands ; liability to repair roads or plant trees ; rights to water-courses, tanks, 
ghauts for washing ; rights of commons and the like, will be found the most 
ordinary in Mofussil practice. The Explanation excludes private rights from 
the operation of this section. Opinion or reputation evidence is not receivable 
to prove such rights. They must be proved by facts, such as acts of owner¬ 
ship. This kind of evidence is admissible to disprove as well as to prove a 
general right or custom.”(2) Wajib-ul-arz or village papers made in pursu¬ 
ance of Regulation VII of 1822, regularly entered and kept in the office of the 
Collector and- authenticated by the signatures of the officers who made them 
were held to be admissible, under section 35, in order to prove a custom. The 
Privy Council further put it as a query, whether they were not also admissible 
under the present section as the record of opinion as to the existence of such 
custom by persons likely to know of it, or under the following section.(3) And 
the Privy Council held them to be so admissible under this section in the under¬ 
mentioned case.(4) In a suit by the landlords to avoid the sale of an occu¬ 
pancy-holding in their mauza , and eject the purchaser thereof, one of the ques¬ 
tions was as to the existence of a custom or usage under which the raiyat was 
entitled to sell such a holding. It was held that, in deciding on the evidence of 
such a custom or usage regard should be had to the provisions of this section.(5) 
In the undermentioned suit.(6) also the plaintiffs by virtue of putni settlements 
sought to obtain hlias possession of certain jote lands which purported to have 
been conveyed b\ th q jotedavs, the first set of defendants, to the second set of 
defendants, although there was no custom or usage in the village recognizing 
the transferability of occupancy-rights. Held that in order to establish usage 
under ss. 178. 183, of the Bengal Tenancy Act, it was not necessary to require 
proof of its existence for any length of time. Held also that the statements 


(1) lb. The distinction between custom 
and usage has been said to be that " usage 
is a fact and custom is a law. There can 
be usage without custom, but not custom 
without usage. Usage is inductive, based 
on consent of persons in a locality. Cus¬ 
tom is deductive, making established local 
usage a law.” Wharton, § 965. Sec notes 
to s. 13, ante. 

(2) Norton, Ev., 227; " The opinions 

of persons likely to know about village- 
rights to pasturage, to use of paths, water¬ 
courses, or ferries, to collect fuel, to use 


tanks and bathing ghats, mercantile usage 
and local customs, would be relevant under 
this section.*' Cunningham. Ev.. 193. 

(3) Lekraj Knar v. Mahpal Singh, 7 
I. A., 63, 71 (1879) ; 5 C., 744. 

(4) Mussamat Loll v. Murli Dhar, 10 
C. W. N., 730. 

(5) Dalglish v. Gusuffcr Hassain, 23 C.. 
247 (1896). followed in Sariatullah Sarkar 
v. Prati Nath, 26 C\. 184 (1898). 

(6) Sariatullah Sarkar v. Prati Nath, 26 
C., 184 (1898). 
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y the persons who were in a position to know the existence of a custom 
usage in their locality were admissible under this section.(l) 

49 . When the Court has to form an opinion as to— 
the usages and tenets of any body of men or family(2), 
the constitution and government of any religious or chari¬ 
table foundation, or 

the meaning of words or terms used in particular districts 
or by particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts.(3) 


<8L 


Opinion as 
to usages, 
tenets, etc., 
when rele¬ 
vant. 


Principle. —On such questions the opinions of persons having special 
Cleans of knowledge are the best evidence. 

8 * 3 ("Court”) s. 91 Prov. (5) (Usage and custom in con- 

8 - 3 (“Relevant.”) tracts.) 

s. 3 (“ Fact”) s. 98 (Evidence as to technical expressions,<bc.) 

s * 3 (That a man holds a certain opinion s. 51 (Grounds of opinion.) 

is a “fact”) s. 60 (Evidence of opinion must be direct.) 

Rogers’ Expert Testimony, §§ 117, 118 ; Norton, Ev., 228 ; Field, Ev., 6th Ed., 166 ; 
Cunningham, Ev., 194. 



COMMENTARY. 

Under this section a witness may give his * opinion ’ upon—(a) The usages Opinion as 
of any body of men. This will include usages of trade and agriculture, mer- ^ n ^ g ag ^ 
cantile usage, and any other usage common to a body of men, and the opinions 
of persons experienced therein will be received in evidence. u Usage is proved 
by witnesses testifying of its existence and uniformity from their knowledge 
obtained by observation of what is practised by themselves and others in the 
trade to which it relates. But their conclusion or inference as to its effect, 
either upon the contract or its legal title or rights of parties is, not competent 
to show the character or force of the usage. 3> (4) The section only requires 
that the persons testifying should have “ special means of knowledge.” It 
floes not in any manner limit the character of such special means of knowledge, 

^vhieh may be derived only from the witness’s own business if that has been 
sufficiently extensive and* long continued(5), or from his knowledge of the 
same or different business carried on hv others if he has been connected with 
such business.(6) So it has been held that a London stockbroker is a compe¬ 
tent witness as to the course of business of London Bankers.(7) A persdn 


(1) “For example, a person who had 
t>een in the habit of writing out deeds of 
sale, or one who had been seeing transfers 
frequently made, would certainly be in a 
Position to give his opinion whether there 
was a custom or usage in that particular 
locality, and we think that the opinion of 
such persons would be admissible [under 
this section]” ib., 187, 188. 

<2) Sec Lehr a j Kuar v. M ah pal Sing, 
7 I. A., 63, 71 (1879), 5 C., 744; Garura- 
dhwaja Prasad v. Superundhwaja Prasad . 


23 A., 37. 5^(1900): Sarabjit Pariah v. 
Indarfit Partab, 2 All. L. J., 720, 732 
(1904). 

(3) See also generally as to this section, 
the .Votes to s. 13, and Chapter VI, post. 

(4) Haskins v. Warren, 115 Mass., 514, 
535 (Amer.), cited in Rogers’ Expert 
Testimony. § 117. 

(5) Roger, op. tit, 

(6) Ib. 

(7) Adums v. Peters , 2 C. & K., 722. 
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may be competent to testify as to the usage which prevails in a certain busi¬ 
ness, without himself being engaged in that business. So that when the ques¬ 
tion was as to the custom of the New York Banks in paying the cheques of 
dealers, it was held proper to call as witnesses persons who were not employed 
in Banks.(l) On the issue whether an alleged commercial usage exists, a wit¬ 
ness may be asked to describe how, under the usages in force, a transaction 
like the one in question would be conducted by all the parties thereto from 
its inception to its conclusion.(2). Usage may annex incidents to a contract 
which are not repugnant to or inconsistent with its express terms. (3) The 
testimony of those engaged in a particular business that they never heard of 
an usage is admissible.(4) This section deals with ‘ opinion 9 : specific facts 
as to usages are provable under the 13th section, ante, (b) Tenets of any body 
of men. This will include any opinion, principle, dogma, or doctrine which 
is held or maintained as truth. It will apply to religion, politics, etc. (c) Usages 
of a family- Such for instance, as the custom of primogeniture in the families 
of anceint zemindars ; any peculiar course of descent; the usages of native 
convert families and the like.(5) Custom is of two kinds,— Jculachar , or family 
custom, and desachar , or local custom.(6) (d) Tenets of a family, (e) The 
constitution and government of any religious or charitable foundation. As to the 
Acts and Regulations touching such foundations, sec note.(7) (f) The meaning 
of words or terms used in 'particular districts or by particular classes of people. 
Under section 98,. post , evidence may be given with reference to a document 
to show the meaning of technical, local, and provincial expressions, abbrevia¬ 
tions, and of words used in a peculiar sense.’ For this purpose, as for others, 
the opinions of persons having special means of knowledge on the subject would 
be the best evidence.(8). This portion of the section i 3 particularly valuable 
in a country like India, in which there are so many different languages, and in 
which justice is largely administered by Englishmen in languages other than 
English.(9) A Judge may also consult a dictionary as to the meaning of a 
word, as to which see the penultimate paragraph of section 57, post. This 
section, like the others, must be read with section 51, post , for the opinion, with¬ 
out the grounds upon which it is based, may be of comparatively little value.(10) 
By section 60 if oral evidence refers to an opinion or the grounds on which that 
opinion is held, it must be the evidence of the person who holds that opinion 
on those grounds. Thus it is admissible evidence for a living witness to state 
his opinion on the existence of a family custom and to state as the grounds 
of that opinion information derived from deceased persons, and the weight 
of the evidence would depend on the position and character of the witness and 
of the persons on whose statements he has formed his opinion. But it must 
be the expression of the independent opinion based on hearsay and not mere 
repetition of hearsay.(ll) 


(1) Criffin v. Rice, 1 Hilton, 1 N. Y., 
184 (Amer.), in which it was said:— 
“ Although not employed in banking busi¬ 
ness, the witnesses were dealers with the 
banks, and had knowledge of the ordinary 
course of dealing with them. There is no 
necessity for showing a man to be an ex¬ 
pert in banking in order to prove a usage. 
He should know what the usage is, and 
then he is competent to testify whether he 
be a banker, or employed in a bank, or a 
dealer with banks. There is no reason 
why a dealer should not have as much 
knowledge in such a subject as a person 
employed in a bank.’ 1 2 3 Rogers, op. cii. 

(2) Kirshazv v. Wright, 115 Mass., 361 
(Amer.). 

(3) S. 92, Proviso (5), post. 


(4) Evansville , etc., R. R. Co. v. Young, 
28 Tnd., 516 (Amer.). 

(5) See Garuradltwaja Prasad v. Super- 
undhzvaja Prasad, 23 A., 37 (1900), v. 
post. 

(6) See Notes to s. 13, ante; Field, Ev., 
112-114 : ib., 6th Pd.. 503, 505. 

(7) Beng. Reg. XIX of 1810; Mad. Reg. 
VII of 1817; Act VII (Bom.) of 1865; 
Act XX of 1863. 

(8) Cunningham, Ev., 194: Norton, Ev., 
228. See notes to s. 98, post. 

(9) Field, Ev., 6th Ed., 186. 

(10) Norton, Ev., 228. 

(11) Garuradhzvaja Prasad v. Superun- 
dhzvaja Prasad, 23 A., 37, 51, 52 (1900); 
s. c., 5 C. W. N. f 33. 
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50. When the Court has to form an opinion as to the rela¬ 
tionship (1) of one person to another, the opinion, expressed by 
conduct, as to the "existence of such relationship, of any person 
who, as a member of the family or otherwise, has special means 
of knowledge on the subject, is a relevant fact : 

Provided that such opinion shall not- be sufficient to prove 
& marriage in proceedings under the Indian Divorce Act(2) or 
in prosecutions under section 494, 495, 497, or 498 of the Indian 
Penal Code.(8) 


Illustrations. 


(a) The question is whether *4 and B were married. 

The fact that they were usually received and treated by their friends as husband and 
wife is relevant. 

(b) The question is whether A was tho legitimate son of B. 

The fact that A was always treated as such by members of tho family is relevant. 

Principle —As the opinion in this case is to be evidence by the conduct 
°f the witness, there is an additional guarantee for its trustworthiness, besides 
that of a special knowledge of the subject.(4) The provision is enacted because 
strict proof is required in all criminal cases(5) as also in proceedings under the 
divorce Act, in which marriage is the main act to be proved before jurisdiction 
Ca H be shown or relief granted.(6) 

s. 3 (“Court.") s. 32 Cl. (5) (Statement on relationship by 

b * 3 (That a man holds a certain opinion non-witness.) 

is a ‘ fact:) s. 82 CL (0) ( Statement relating to relation - 

8 * 3 (“ Relevant: 9 ) shi P in family document, etc.) 

8. 51 ( Grounds of opinion.) 

Taylor, Ev. §§ 649, 578 ; Norton, Ev., 229, 230 ; Field, Ev., 6th Ed., 197, 140—143 ; 
Phipson, Ev., 5th Ed., 101, 362 ; Steph. Dig., Art. 53 ; Act IV of 1S69 (Indian Divorce) ; 
p enal Code, ss, 494, 495, 497, 498. 


COMMENTARY. 

So far as opinion is expressed by conduct, that is. by evidence of specific 
facts of the character mentioned in the illustrations , this section is in accord¬ 
ance with English law upon the subject, according to which family conduct, 
such as the tacit recognition of relationship, and the distribution and devo¬ 
lution of property,—is frequently received as evidence from which the opinion 
a &d belief of the family may be inferred, and as resting ultimately on the same 


(1) It will be noted that the words “ by 
blood, marriage or adoption ” have not 
been inserted after the word “ relationship ” 
b V Act XVIII of 1872, as in the case of 
s - 3^, Cls. (5) and (6). Illustration (a) 
refers to the case of marriage, and illustra¬ 
tion (b) to relationship by blood. Relation¬ 
ship by adoption is not expressly mentioned 
tat is no doubt included within this 
section. See Notes to s. 114, with refer¬ 
ence to Hindu and Maliomedan Law. 

(2) Act IV of 1869. 

L3' Act XLV of 1860, v. post. 

Norton, Ev., 229: and see Taylor, 


£v., § 578, 649, and notes post. 

' (5) R. v. kallu, 5 A., 233 (1882). 

(6) See R. . v. Pitambur Singh, 5 C., 
566 (1897) ; Norton. Ev.. 233.* .“The 

proviso is inserted because in divorce 
and bigamy cases the marriage must be 
strictly proved: that is. by the evidence 
of a witness who was present at the 
marriage, or by the production of the 
register, or examined cbpy of the register, 
or of such other record as the law of 
a country, or custom of a class, may 
provide.' 5 — lb. 
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basis as evidence of family tradition. For, since the principal question in 
pedigree cases turns on the parentage or descent of an individual, it is obviously 
material in order to resolve this question, to ascertain how he was treated 
and acknowledged by those who sustained towards him any relations of blood 
or of affinity. Thus, in the Berkeley Peerage Case , Sir James Mansfield remarked 
that 44 if the father is proved to have brought up the party as his legitimate 
son, this amounts to a daily assertion that the son is legitimate.(1) So the 
concealment of the birth of *a child from the husband(2), the subsequent treat¬ 
ment of such child by the person who, at the time of its conception, was living 
in a state of adultery with the mother,—and the fact that the child and its 
descendants assumed the name of the adulterer and had never been recognised 
in the family as the legitimate offspring of the husband,—are circumstances 
that will go far to rebut the presumption of legitimacy, which the law' raised 
in favour of the issue of a married woman.(3) Again, if the question be whether 
a person, from whom the claimant traces his descent, was the son of a parti¬ 
cular testator, the fact that all the members of the family appear to have been 
mentioned in the will, but that no notice is taken of such person, is strong 
evidence to show, either that he was not the son, or at least that he had died 
without issue before the date of the will (4) and if the object be to prove that a 
man left no children, the production of his will, in which no notice is taken of 
his family, and by which his property is bequeathed to strangers or collateral 
relations is cogent evidence of his having died childless.”(5) A person claim¬ 
ing as an illegitimate soil must establish his alleged paternity like any other 
disputed question of relationship, and can, of course, rely upon statements of 
deceased persons under the fifth clause of s. 32, upon opinion expressed by 
conduct under this section and also upon such presumptions of fact as may be 
warranted by the evidence.(6) The section is not limited to the opinion of 
members of the family. The opinion may be of any person who, as such mem¬ 
ber or otherwise, has special means of knowledge on the subject. When the 
legitimacy of a person in possession has been acquiesced in for a considerable 
time, and is afterwards impeached by a party, who has a right to question the 
legitimacy, the defendant in order to defend his status, is allowed to invoke 
against the claimant every presumption which arises from long recognition 
of his legitimacy by members of his family.(7) That portion of section 60 
which provides that the person who holds an opinion must be called does not 
apply to the evidence dealt with by this section, namely, opinion expressed 


(1) 4 Camp., 416; Wharton, Ev., § 
211. As to treatment and acknowledg¬ 
ment under Mahomedan Law, see Ameer 
Ali's Mahomedan Law, II, 215. 2nd Ed. 
(1894) ; Bailie’s Digest of Mahomedan 
Law (1875), Part I. 406, Part II, 289, 
Field, Ev., 351, and cases cited, ib., 
at pp. 161, 162. and Abdul Rasah v. Aga 
Mahomed, 21 C., 666 (1893) ; s. c., 21 I. 
A., 56. (Acknowledgment in the sense 
meant by that law is required, vis., of 
antecedent right, and not a mere recognition 
of paternity) : Aiauttissa Khatoon v.. 
ICarimoonnissa Khatoon, 23 C., 130 (1895). 

(2) Hargrave v. Hargrave, 2 C. & Kir., 
701. 

(3) Gcodright v. Saul, 4 T. R., 356, 

per Asbburst, J.: Morris v. Davies, 5 Cl. 
& Fin. 163, 21, ct seqBanbury Peerage, 
App. n., e. to Le Marchants Rep. of 
Gardner Peerage, 389, 432, 433 ; 1 Siin. & 
St., 153; 8. e., R. v. Mansfield, 1 Q. B., 
444 ; Tozunshend Peerage, 10 Cl. & Fin., 
298; Atchley v. Spring, 33 L. J., Ch., 345 : 


This evidence will be admissible in India 
under ss. 8, 9, or 11, ante, and under s. 50, 
Post;" Field. Ev., 6th Ed., 140-143. 

(4) Tracy Peerage , 10 Cl. & Fin., 100, 

per Lord Campbell: Robson v. Att.-Genl 
i?*', per Lord Cottenham. See 

Taylor, Ev., § 620 ad fin. 

(5) laylor, Ev., § 649; Hungate v. 

Gascoigne, 2 Phill., 25; 2 Coop., 414, s. c., 
Dc Ross Peerage, 2 Coop., 540; and sec as 
examples of this class of evidence, Bajal 
Bahadur v. Bhupindar Bahadur, 17 A., 

4 56. 462 (1895) ; Mutusawmy Jagavera v. 
Vcncataswara Yelaya, 12 M. I, A. 203 
(1868); s. c., 11 W. R., P. C.. 62 R. L. 
K . P. C., 15; Rajcndro Nath v. Jogcndro 
Nath, 14 M. I. A. (1871), 67 s. c., 15 W. 
R.. P. C., 41 ; Maharajah Pertab v. Mahar 
ranee Sabhao, 3 C., 626 (1877) ; s. c., 1 
C. L. R., 113; 4 I. A., 228. 

(6) Gopalasami Chetti v. Aruna Chcllam, 
27 M., 32, 34, 35 (1903). 

(7) Rajendro Nath v. Jogcndro Nath t 
14 M. I. A., 67 (1871). 
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'popduct, which, as an external perceptible fact, may be proved either by the 
bimony of the person himself whose opinion is so evidenced, or by that of 
some other person acquainted with the facts which evidence such opinion. 
As the testimony in both cases relates to such external facts and is given by 
persons personally acquainted with them, the testimony is in each case direct 
within the meaning of the earlier portion of that section.(l) According to 
English law general reputation (except in petitions for damages by reason of 
adultery and in indictments for bigamy where strict proof of marriage is 
required) is admissible to establish the fact of parties being married. 
Accordingly, general evidence of reputation in the neighbourhood, even when 
unsupported by facts, or when partially contradicted by evidence of a contrary 
repute, has been held receivable in proof of marriage.(2) The present section 
18 limited to opinion as expressed by conduct , and there appears to be no other 
provision in the Act under which such evidence of general reputation would be 
receivable. But it has been held by the Privy Council that where there is 
uu direct proof of consent to a marriage in Burmah it may be inferred from 
the conduct of the parties or established by general reputation.(3) 



The proviso to the section enacts that opinion expressed by conduct is not Divorce 
sufficient to prove a marriage in proceedings under the Divorce Act, or in pro- 
secutions for certain offences under the Penal Code. The framers of the Evi- mgs. 
deuce Act have endeavoured, in dealing with this subject, exactly to follow the 
English law, according to which in an indictment for bigamy the first marriage, 
in proceedings founded upon adultery, the marriage, must be proved with 
the same strictness as any other material fact. In the case of oilences relating 
tu marriage, the marriage of the woman is as essential an element of the crime 
charged as the illicit intercourse. And the provisions of this section show 
that where marriage is an ingredient in an offence, as in bigamy, adultery and 
the enticing of married women, the fact of the marriage must be strictly 
Proved. (4) And this is so not only having regard to the provisions of this 
section, but to the principle that strict proof should be required m all criminal 
cases.(5) “ In the English Courts a marriage is usually proved by the production 

°f the parish or other register, or a certain certified extract therefrom ; but 


U) In R. v. Subbar ay an, 9 M., 9, 

1} 0885), it seems to be suggested by 
putchins, J., that proof of the opinion 
other than the person holding it can 
° n V be given when the latter is dead 
cannot be called. But if this be so, it 
. submitted that such a limitation is 
ucorrect, for amongst others, the reason 
glVcn above. 

Taylor, Ev., § 578. So the un- 
urroborated statement of a single witness, 
° did not appear to be related to the 
,^ r les > or to live near them, or to know 


them 


intimately, but who asserted that 


41 

® ^ad beard they were married was held 
i n , ' cic V t P.rimd facie, to warrant the jury 
inding the marriage, the adverse party 
0 having cross-examined the witness, 
0r controverted the fact by proof: 
Wan* v. Morgan , 2 C. & J., 453. 

W Mi Me v. Mi Mohwe Ma, 39 C., 
«• c. (1912), 39 I. A., 57. 

14) R. v . PHambar Singh , 5 C., 566, 
1,; B - 0879) : 5 C. L. R„ 597 [this case 
't be taken to have overruled R. v. 
ZZ* lra ' 8 B App. 63 (1872);] 

flowed in R. v . Arshcd Alt, 13 C. L. 


R., 125 (1883); R. v. Kallu, 5 A., 233 
(1882) ; discussed in R. v. Subbarayan, 
9 M., 9 (1885); in which Hutchins, J., 
said that if the learned Judges meant to 
decide in the preceding cases that a 
husband or wife is precluded from proving 
his or her marriage he expressed his 
dissent. It is submitted that the learned 
Judges did not so decide, but that a vague 
assertion by either to the effect * I am 
married/ or the like is insufficient proof; 
in fact the statement assumes the very 
question to be proyed. The existence of 
a valid marriage is a mixed question of 
law and fact. A witness therefore must 
speak to the facts which are said to cons¬ 
titute the marriage, so that the Court may 
determine whether wbat the witness 
states to have taken place did take place 
in fact and, if so, whether it constituted 
a marriage in point of Ian. In this 
country there is no statutory marriage law 
for natives and the validity of any parti¬ 
cular marriage depends chiefly on the 
usages of the caste to which the parties 
belong v. ib., at p. 11. 

(5) R. v. Kalin, 5 A., 233 (1882). 
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if celebrated abroad, it may be proved by any person who was present at it 
though circumstances should also be proved, from which the jury may presume 
that it was a valid marriage according to the law of the country in which it was 
celebrated. Proof that the ceremony was performed by a person appearing and 
officiating as a priest, and that it was understood by the parties to be the 
marriage^ceremony according to the rites and the customs of the foreign country 
would be sufficient presumptive evidence of it—(see R. v. Inhabitants of Bramp- 
£o?i)(l) so as to throw on the defendant the onus of impugning its validity 
(Archbold, p. 925, Bigamy, ib., 25th Ed. (1918), pp. 1234, 1237).' And even a 
marriage in England may be proved by any person who was actually present 
and saw the ceremony performed ; it is not necessary to prove its registration 
or the license or publication of banns [Ibid, quoting R. v. Allison (2) R. v. 
Man waring. (3)]’ ’ (4) 


Grounds of 51. Whenever the opinion of any living person is relevant, 
when n r'eie- the grounds on which such opinion is based are also relevant. 

vant. 


Illustration. 

An expert may give an account of experiments^) performed by him for the purpose 
of forming his opinion. 

Principle.— A test of the value of such evidence is thus provided. The 
correctness of the opinion or otherwise can better be estimated in many in¬ 
stances when the grounds upon which it is based are known. The value of the 
opinion may be greatly increased or diminished by the reasons on which it is 

founded. (6) 

ss. 45, 47-50 (Opinions when relevant.) e. 3 (^Relevant.") 

Lawson’s Expert Ev. , 231 ; Field, Ev., Oth Ed., 198 ; Cunningham, Ev., 19G. 

COMMENTARY. 

C rounds of The present section applies to^the opinions of any living persons ” whether 
opinion. those opinions be the opinion of u experts under ss. 45, 46 or of others under 
ss. 47, 48, 49. Quoere — whether the section is applicable to opinion “ expressed 
by conduct ” under s. 50. The section to some extent repeats the principles 
involved in s. 46. The present section, however, deals with the subjective 
grounds upon which the opinion is held which can only generally be proved by 
the testimony of the person whose opinion is offered, whereas s. 46 deals with 
objective external facts provable either by that person or others which support 
or rebut the opinion of an expert. With regard to the latter it has been said(7) 
that the consideration that the opinions may be given on the assumption of 
facts not proved is a reason why the grounds and reasons of the opinion should 
be stated, in order that the Court and jury may see that it is not founded'on 
hearsay, general rumour, or facts of which some evidence may have been given 
but being controlled by other evidence, are not found true by the Court or the 
jury. This inquiry is perhaps more frequently made in cross-examination, but 
it is also competent evidence in chief.(8) In the same way when in Reference 


(U 10 East., 282. 

(2) R. & R., 109. 

(3) Dears. & B.. 132; s. c., 26 L. J. 
(M. C), 10. 

(4; R. v. Subbarayan, 9 M., 9, 11 
(1885). 

(5) v. ante, p. 436. 

(6) Field, Ev., 6tlv Ed. 198; Cunning¬ 


ham, F,v. t 196; Lawson’s Expert Ev., 
231. 

(7> Dickinson v. Inhabitants of Fitch¬ 
burg, 13 Gray. 555 (Aincr.), cited in 
Lawson, Ev., 232, 233. 

(?) Ib., see also Phipson, Ev., 5th Ed., 
370, 371. 
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rt lias to consider the opinions of a divided jury, it should also consider 
'reasons, and for this purpose a Judge should note such reasons after 
telling the jury of his intention to refer the case. But even if the Judge has 
omitted to note such reasons, this will not warrant the Court in declining to 
go into the evidence^ 1) 


(1) R. v. Annada Charati Thakur, 36 629; R v. Clicllan (1905), 29 M., 91. 




CHARACTER, WHEN RELEVANT. 


The rules with regard to evidence of character(l) are divisible firstly into 
those which concern the character of witnesses, and those which concern the 
character of parties. 

In respect of the first, the rule is, that the character of a witness, whether 
party or not, is always material as affecting his credit. The credibility of a 
witness is always in issue.(2) For, as witnesses are the media through which 
the Court is to come to its conclusion on the matters submitted to it it is always 
most material and important to ascertain whether such media are trustworthy 
and as a test of this, questions, amongst others, touching character are allowed 
to be put to tbe witnesses in the cause.(3) 

In respect of the character of a party, two distinctions must be drawn, 
namely between the cases when the character is in issue and is not in issue 
and when the cause is civil or criminal. When a party’s general character is 
itself in issue, whether in a civil(4) or criminal(5) proceeding, proof must neces¬ 
sarily be received of what that general character is, or is not.(6) But when 
general character is not in issue but is tendered in support of some other issue 
it is as a general rule, excluded So in civil proceedings evidence of character 
to prove conduct imputed is declared by the Act to be irrelevant. (7) The two 
exceptions to this rule are, that in civil proceedings evidence of character as 
affecting damages, is admissible(8) ; and in criminal proceedings, for reasons 
which will be found considered in the A ’oles to sections 53 and 54, the fact that 
the person accused is of a good character, is relevant, but the fact that he has 
a bad character is, except in certain specified cases, irrelevant.(9) Evidence 
of character in criminal proceedings “ is, generally speaking, onlv a make¬ 
weight, though there are two classes of cases in which it is highly important :_ 

(а) Where conduct is equivocal or even presumably criminal. In this case 
evidence of character may explain conduct and rebut the presumptions which 
it might raise in the absence of such evidence. A man is found in possession 
of stolen goods. He says he found them and took charge of them to mve them 
to the owner If he is a man of very lugh character,' this may be believed. 

(б) When a charge rests on the direct testimony of a single witness, and on the 
bare denial of it by the person charged. A man is accused of an indecent assault 
by a woman with whom he was accidentally left alone. He denies it. Here a 
high character for morality on the part of the accused person would be of great 
importance. (10)' In one case the character of the party prosecuting is made 
relevant by the Act. When a man is prosecuted for rape or an attempt to 
ravish, it may be shown that the prosecutrix was of generally immoral 
character. (11) 


(1) As to the meaning of the term (6) Taylor, Ev., § 355; Best, Ev., I 

* character/ see s. 55, Explanation, post 258. 
and the Notes to that section. (7) S. 52, post. 


(2) Best. Ev., § 263. 

(3) See ss. 145-153, post. 

(4) See Notes to s. 52, post. 

(5) See s. 54, Explanation (1) and 


(8) S. 55. post 

(9) Ss. 53, 54. 

(10) Steph, Introd., 167, 168. 

(11) S. 155, cl. (4), post . 


Notes to that section. 
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52. In civil cases tlie fact that the character of any person In civil 
concerned is such as to render probable or improbable any character 
conduct imputed to him is irrelevant, except in so far as such conduct 6 im- 


character appears from facts otherwise relevant. puted irre- 


levant. 


Principle .—Evidence of character is excluded in civil cases as being too 
remote, and at the best affording but slight assistance towards the determin¬ 
ation of the issue.(1) Such evidence is foreign to the point in issue and only 
calculated to create prejudice.(2) 

a - 55 [Meaning of term “ character”) e. 140 (Witnesses to character may he cross - 

s - 3 Illust. (e) (“ Fact.”) examined and re-examined.) 

s - 55 [Character as affecting damages.) 

Steph. Dig. Art. 55 ; Taylor Ev., §§ 354, 355 ; Wharton, Ev., §§ 47-56 ; Roscoe, N. P. 
Ev *> 87 ; Best on Ev., § 256, et seq., Norton Ev., 230. 



COMMENTARY. 


The meaning of the term “ character,” as used in this and the following Character In 
Section, is defined in the Explanation to section 55, post , which must be read civil cases. ' 
conjunction with the present section.(3) The term “ persons concerned ” 
is vague, but this section, it is presumed, refers to the character of parties to 
^he suit, and not to the character of witnesses^), whose credibility is always 
lrx issue(5), and represents the old state of the law, according to which, in actions 
unconnected with character, the character of either of the parties is irrelevant 
a nd evidence introduced with the sole object of exposing the character of a 
party to the view of the Court is excluded.(6) 

But under this section, as under section 54, a distinction must be drawn 
between cases (a) where the character of a party is in issue 9 and (6), where it 
18 noi in issue , but is tendered in support of some other issue.(6) 

In case (</), the party’s general character being itself in issue, proof must 
Necessarily be received of what the general character is or is not. (7) This sec- 
l0 n only excludes evidence of character for the purpose of rendering probable 
0r improbable any conduct imputed to him. So where the question in a suit 
wVi ^ le *h er a governess was “ competent, lady-like and good tempered ” 

^ mle in her employer’s service, witnesses were allowed to assert or deny her 
general competency, good manners and temper. (8) And in such cases it is 
witl 0t ^- v c °mpetent to give general evidence of the character of the party 
x (?. reference to the issue raised, but even to enquire into particular facts 
K to establish it.(9) These cases, however, can scarcely be deemed an 
*£Pti°n to the rule of exclusion ; for it is clear that, as in cumulative offences, 
ma 1 aS treason > 01 a conspiracy to carry on the business of common cheats, 
wav^ acts are gi yen in evidence because such crimes can be proved in no other 
evih ! 80 w hcre general behaviour of a party is impeached, it is only by general 
e bce that the charge can be rebutted. (10) 

som Case where character is not in issue but is tendered in support of 
e other issue, it is excluded as irrelevant, except so far as it affects the 




^ a >’lor, Ev., § 354; v. note, post. 
it' Roscoe, N. P. Ev., 87. 

( 4 ) v N ° tes t0 s. 55, post. 

£ orton ’ Ev., 330. 

14* t ’ Ev - § 263 ; see as to witnesses, 

(6?V 46 - 153 ’ **■ 

(7 Ev., 230. 

; Baylor, Ev., 355: Best. Ev., 258; 


Roscoe, N. P. Ev., 87. 

(8) Fountain v. Doodle , 3 Q. B., 5, 

And see Brine v. Basalgctte , 3 Ex. R. 692; 
R. v. Weering. 5 Esp., 41. 

(9) Best, Ev., § 258; Wharton Ev., § 
48, 

(10) Taylor. Ev., § 355; and see Best, 
Ev., § 258. 
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amount of damages. (1) As evidence of general character, can, at best, afford 
only glimmering fight where the question is whether a party has done a certain 
act or not, its admission for such a purpose is exclusively confined to criminal 
proceedings(2), in which it was originally received in favorem vitce.( 3) So in 
an action°of ejectment brought by the heir-at-law against a devisee, where the 
defendant was charged with having imposed a fictitious will on the testator 
in extremis , he was not permitted to call witnesses to prove his general good 
character ; and a similar rule was laid down in an action for slander, where 
the words charged the plaintiff with stealing money from the defendant, though 
the latter, by pleading truth as a justification, had put the character of the 
former directly in jeopardy.(4) So also in a divorce case, the husband cannot 
in disproof of a particular act of cruelty, tender evidence of his general character 
for humanity.(5) 

That is to say when facts relevant, otherwise than for the purpose of show¬ 
ing character, are proved, and those facts, in addition to their primary infer- 
'ences, raise others concerning the character of the parties to the suit, they 
become relevant not only for the purposes for which they were directly ten¬ 
dered, but also for the purpose of showing the character of the parties con¬ 
cerned. The Court may, of course, fomi its own conclusion as to the character 
of the parties or witnesses from their conduct as exhibited by the relevant 
facts proved in the case ; and it is perfectly legitimate for a Court to draw, 
from the opinion which it has so formed of the character of a party or witness * 
the inference that he might probably enough have been guilty of the conduct 
imputed to him or that he is not worthy of credit.(6) 

53. In criminal proceedings the fact that the person 
accused is of a good character is relevant. 



54. In criminal proceedings the fact that the accused 
person has a bad character is irrelevant, unless evidence has 
been given that he has a good character, in which case it becomes 
relevant. 

Explanation 1.—This section does not apply to cases in 
which the bad character of any person is itself a fact in issue. 

Explanation 2.—A previous conviction is relevant as 
evidence of bad character.(7) 

Principle. Evidence of good character is allowed to be given on mounds 
of humanity for the purpose of raising a presumption of innocence "and as 
tending to explain conduct(8) ; but evidence of bad character is in general 
excluded as being too reinote(9), and as tending to prejudice(lO) the accused 
whose guilt must be established by proof of the facts with which he is charged 
and not by presumptions to be raised from the character which he bears. (11) 


(1) See s. 55, post. 

(2) S. 53, post. 

(3) Taylor, Ev., § 354. 

(4) lb.; and cases there cited. 

(5) Naracoit v. Naracoit , 33 L. J. P. & 

M. . 61 ; and see Jones v. James, 18 L. T. 

N. S., 243. 

(6) Norton, Ev.. 230. 

(7) This section was substituted for the 
original h. 54 by Act 111 of 1891, s. 6. 


(8; Taylor. Ev.. S 352; Stephen’s 
General View of the Criminal Law of 
England, pp. 311, 312. 

(9) Stephen's op. cit., 399, 310. 

(10) R. v. Bykunt Nath , 10 \Y. R., Cr.. 
17 (1868); R. v. Kariick Cltnndcr, 14 C, f 
721 (1887). 

(11) R. v. Tuberficld, 10 Cox, 1 ; Amrita 
l.al If as ra v. L mperctr, 42 C., 957 ( 15U5). 
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exceptions are, firstly, where the character is itself a fact in issue, as dis¬ 
tinguished from cases where evidence of character is tendered in support of 
some other issue. Being a fact in issue, it must necessarily be proved. 
Secondly , where the accused has by giving evidence of good character challenged 
enquiry it is as fair that such evidence, like any other, should be open to 
rebuttal, as it is unjust that he should have the advantage of a character 
'which in point of fact is undeserved. (1) 


8 - 3 Illust. (e) (“ Fact.”) 

a - 3 {“Relevant”) 
s * 55 Explanation {Meaning of term 
“ character .”) 

s * 155 Cl. (4) {Character of prosecutrix.) 


s. 14 Explanation (2) Illust. (b) Rele¬ 
vancy of previous conviction.) 
s. 3 {“Evidence”) 
s. 3 (‘ 4 Fact in issue. ”) 
s. 140 ( Witness to character may be cross- 
examined and re-examined.) 


Taylor, Ev., §§ 349—353 ; Wharton, Cr. Ev,. §§ 57, 84 ; Roscoe, Cr. Ev., 13tli Ed., 86 ; 
Phipson, Ev., 5th Ed., 172 ; Steph. Dig., Art. 56 ; Best, Ev. § 256 etseq ; Wills, Ev. , 2nd 
B ( b>84; Norton, Ev., 231-233; Stephen’s General view of the Criminal Law of England, 
cit .; Cr. Pr. Code, ss. 310, 311, 221, 511 ; Penal Code, s. 75 ; Act VI of 1864, ss. 3, 4 ; Act 
V of 1869 Art. 117. 


COMMENTARY. 

Section 53 is in accordance with the English rule. “ Though general evi- Previous 
dence of bad character is not admitted against the prisoner, general evidence character 
of good character is always admitted in his favour.” This would, no doubt 
be an inconsistency justifiable, or at least intelligible, on the ground of the 
humanity of English law, if such evidence were not often of great importance 
as tending to explain conduct. A loses his watch ; B is found in possession of 
ai ^ sa y s l 10 found it, and was keeping it for the owner. If A and 
B are strangers, and if B can call no one to speak to his character, this is a very 
poor excuse ; but if B is a friend of A’s and of the same position in life, and if 
he calls many respectable people, who have known him from childhood and 
say he is a perfectly honest man, the story becomes highly probable. If the 
same thing happened to a thoroughly respectable, well-established inhabitant 
of the town, say, for instance, to the Rector of the Parish being a man of first- 
rate character and large fortune, no one would think twice of it. These illus¬ 
trations give the true theory of evidence of character. Judges frequently tell 
Julies that evidence of character cannot be of use where the case is clearly 
proved, except in mitigation (or possibly aggravation) of punishment; but 
iat if they have any doubt(2), evidence of character is liighly important. This 
always seems to me to be equivalent to saying ‘ if you think the prisoner guilty 
say so , and if you think you ought to acquit him independently of the evidence 
, character, acquit him rather the more readily because of it.’ Evidence of 
character would thus be superfluous in every case. “ The true distinction 
M that evidence of character may explain conduct, but cannot alter facts.”(3) 


(!) V. notes, post; Wills, Ev., 2nd Ed., 

(2) " W T hen the point at issue is whether 
he accused has committed a particular 
criminal act, evidence of his gener.il good 
character is obviously entitled to little 
weight, unless some reasonable doubt exist 
as to his guilt; and, therefore, in this 
event alone will the jury be advised to act 
upon such evidence.” Taylor, Ev.. § 351 ; 
* ee plso Norton, Ev., 231, in which the 
<-'*Lse is given of an Irish Judge who summed 
• t ‘ Uls “ Gentlemen of the Jury, there 


stands a boy, of most excellent character, 
who has stolen six pairs of silk stockings 
and see Hyde, C. .T., observation to the jury 
in R. v. Turner, 6 How. St Tr„ 613, R. v. 
Nur Mahomed, 8 B.. 223 at p. 227 (1883) 
[no importance can be attached to evidence 
of this kind when the case against the 
accused is clear]. 

(3) Stephen’s General View oi the 
Criminal Law of England, pp. 311, 312; 
and sec Best, Ev., § 262; Taylor, Ev., 351; 
Wharton, Cr. Ev., § 66. 
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7 Where the act done is in itself indifferent, or, in other words, where the act 
amounts to an offence only by reason of being done with a vicious intention, 
evidence of character is valuable as to the probability or otherwise of the 
existence of such an intention. Where, on the other hand the intention is not 
of the essence of the act, such evidence may be of use, only if it be doubtful 
whether the prisoner was the person who committed the act.(l) Evidence 
of the good character of the accused may be given either by cross-examining 
the witnesses for the prosecution, or by calling separate witnesses on behalf 
of the accused.(2) This section must be read in conjunction with the Ex¬ 
planation to section 55, post. According to English and American law, the 
character proved must be of the specific kind impeached, as honesty where 
dishonesty is charged, good character in other respects being irrelevant (3), 
and must relate to a period proximate to the date of the charge. (4) 


By the provisions of section 54, evidence of bad character, except in reply 
is inadmissible, for a man’s guilt is to be established by proof of the facts and 
not by proof of his character.(5) Such evidence might create a prejudice but not 
lead a step towards substantiation of guilt. This principle has been carried 
so far that, on a prosecution for an infamous offence, evidence of an admission 
by the accused, that he was addicted.to the commission of similar offences 
was rejected as irrelevant. (6) This section is in accordance with English law(7) 
and its provisions were followed in India even before the enactment of this 
Act.(8) “ A man’s general bad character is a weak reason for believing that 

he was concerned in any particular criminal transaction, for it is a circumstance 
common to him and hundreds and thousands of other people, whereas the op¬ 
portunity of committing the crime and facts immediately connected with it 
are marks which belong to very few, perhaps only to one or two persons. If 
general bad character is too remote, d fortiori> the particular transactions, of 
which that general bad character is the effect, are still further removed from 
proof ; accordingly it is an inflexible rule of English Criminal Law to exclude 
evidence of such transactions ’’(9) And when in England a person charged 
with an offence is called as a witness in his own defence in pursuance of the 
Criminal Evidence Act, 1898, he can only be cross-examined as to character 
subject to the provisions set out in that Act. It is sufficiently clear from this 
section that in criminal proceedings the fact that the accused person has a bad 
character is not relevant for the purpose of raising a general inference from 
such bad character that the accused person is likely to have committed the 
crime charged. (10) 


(1) Field, Ev., 6th Ed., 200. 

(2) Cf. s. 140, post. 

(3) Taylor, Ev., § 551; Wharton, Cr. 
Ev., § 60. 

(4) R. v. Swendsen, 14 How. St. Tr., 
596. “ A man is not born a knave; there 
must be time to make him so, nor is he 
presently discovered after he becomes one ” 
— xb., per Lord Holt. 

(5) Amrita Lai Hasra v. Emperor, 42 
C., 957 (1915). 

(6) S. 54: R. v. Ram Saran, 8 A., 304, 
314 (1886), Norton, Ev., 232; R. v. Tuber- 
field, 10 Cox., 1; Best, Ev., § 257; as to 
evidence in rebuttal, see Taylor, Ev., § 
352; Best, Ev., § 261, 91; the subject is 
fully considered in R. v. Ronton, 34 L. J. 
M. C., 57. 

(7) v. post; and see also Taylor, Ev., § 
352; to this general rule the Statute 32 & 
33 Vic., cap. 99, s. 11, which allows evi 


dence of previous convictions to be given 
*° P ro t v f guilt >' knowledge in cases, 
■ m ' '. n ® 8 0 en S°°ds, forms an cxcep- 

cZ’nl/ iA r\l 353: see *• v - Kar * ck 
C V 14 C '’ /2{ 0887 ). 

Thakoor, 6 W. R., Cr., 

cl ntlU R » v ’ Behary Dosadh > 1 2 3 4 5 6 7 W. R., 
rv v * Phoolchand, 8 W. R., 

. “ i 1 ™ 7 ) • R- v. fiykunt Noth Bancr- 

jee, K., Cr., 17 (1868). [Evidence of 

character and previous conduct of a 
prisoner, being matters of prejudice and 
not direct evidence of facts relevant to the 
charge against the prisoner, ought not to 
be allowed to go to the jury] : R. v . Kulum 
Sheikh, 10 W. R., Cr., 39 (1868). 

(9) Stephen's General View of the 
Criminal Law of England, pp. 309, 310. 

(10.) R. v. Alloomiya, 5 Bom. L. R., 
805. 819 (1903); s. c., 28 B., 129 (1903). 






CHARACTER. 


455 



section, as originally framed(l), allowed a previous conviction to be 
-ilPall cases admissible in evidence against an accused person for the purpose 
of prejudicing him, and in so doing deliberately departed from the rule of 
English law already mentioned. (2) The framers of the Act gave as their 
reason for such departure that they were unable to see why a prisoner should 
not be prejudiced by such evidence if it was true.(3) In consequence of the 
decision of the Full Bench in the case of R. v. Kartick Chunder Das{ 4), the 
present section was amended by Act III of 1891, so as to bring it into more 
general accordance with the English law on the same subject.(5) And now 
a previous conviction is not admissible against an accused person under this 
section, except where evidence of bad character is relevant(6); i.e., (a) when 
evidence of bad character is admissible to rebut evidence given of good charac¬ 
ter, for here the accused challenges or invites enquiry, and the reply of a pre¬ 
vious conviction by the prosecution is fair and legitimate enough(7) ; and (b) 
where the fact of bad character is itself a fact in issue, namely, where the charge 
itself implies the bad character of the accused.(8) But a previous conviction 
may be admissible otherwise than under this section. Thus, firstly , a previous 
conviction is admissible in evidence in cases in which the accused is liable to 
enhanced punishment on account of having been previously convicted.(9) 
Secondly , where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant within the meaning of sec- 
lion 14, ante , the previous conviction of such person is also a relevant fact. So 
it has been held that having regard to the character of the offence under s. 400 
of the Penal Code (punishment for belonging to a gang of dacoits) previous 
commissions of dacoity are relevant under the fourteenth section; and 


(1) The original section ran as fol¬ 
lows :— 

In criminal proceedings the fact that the 
accused person has been previously convict¬ 
ed of any offence is relevant; but the fact 
that he has a bad character is irrelevant 
unless evidence has been given that he has 
a good character, in which case it becomes 
relevant. Explanation. —This section does 
n °t apply to cases in which the bad charac¬ 
ter of any person is itself a fact in issue. 

(2) See R. v. Kartick Chunder , 14 C., 
(1887). Notwithstanding the express 

Provisions in the original section, the 
Calcutta High Court, in the earlier case of 
Roshnn Dosadh v. R ., 5 C., 768 (1880), 
Refused to allow a previous conviction to 
ke given in evidence. 

(3) See First Report of the Select 
\ommittee on the Evidence Bill , p. 239, 
c, *ed in R. v. Kartick Chunder, supra at 
P- 729. It was apparently also considered 

in such cases the matter had been 
rc duccd to legal certainty by the conviction ; 

v. Parbhudas, 11 Bom. H. C. R., 

314^874); R, v. Ram Saran, 8 A., 304. 
^ U886); but as pointed out in Norton, 

v, 231, the language of the original sec- 

n was so wide as to include acts not 

r il eV ^? t 311 y real sense of the word at 
a 1- For what bearing would a previous 
conviction for theft have on a question of 
Spilt on a charge of rape? Ana see 

* Phill -> Ev., 606, 10th Ed.; Best, Ev., 

§ 259. 

(4) 14 C., 721 (1887). Sec as to the 


effect of this decision R. v. Naba Kumar, 
1 C. W. N., 146, 148 (1897). 

(5) lb.; s. 14, ante. Explanation (2) 
and Illust. (b) must be considered in deal¬ 
ing with the effect of this amendment, 
which, while removing the latitude relating 
to the introduction of evidence of previous 
convictions which prevailed under this 
section as it originally stood, has yet not 
made such previous convictions wholly 
inadmissible, v. post. 

(6) S. 54. Explanation (2) cf. the fol¬ 
lowing earlier cases as to previous convic¬ 
tions : R. v. Thakoordas Chootur, 7 W. R., 
Cr. 7 (1867) ; R. v. Phoolchand, 8 W. R., 
Cr., 11 (1867); R. v. Shiboo Mundlc, 3 
W. R., Cr.. 38 (1865), Roshun Dosadh v. 
i?.,5C, 768 (1880). 

(7) S. 54, Norton, Ev., 232; in England 
previous conviction is allowed to be given 
in reply in certain cases only; Roscoe, Cr. 
Ev., 13th Ed., 86; Phipson, Ev., 5th Ed.. 
172; Steph. Dig., Art. 56. 

(8) S. 54, Explanation (1), v. post. 

(9) Sec Cr. Pr. Code, s. 310. [Notwith¬ 
standing anything in this section, evidence 
of the previous conviction may be given 
at the trial for the subsequent offence, if 
the fact of the previous conviction is rele¬ 
vant under the provisions of the Indian 
Evidence Act, 1872, Act III of 1891, 
s. 9] ; Cr. Pr. Code, s. 221 ; Penal Code, 
s. 75; Act VI of 1864, ss. 3, 4 (Whipping 
Act); Act V of 1869, Art. 117 (Indian 
Articles of War) ; Cr. Pr. Code, s. 511 
(mode of proving previous convictions). 
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convictions previous to the time specified in the charge or to the framing of the 
charge are relevant under the second explanation to that section : aliter as to 
subsequent convictions.(1) Thirdly , a previous conviction may be admissible 
as a fact in issue or relevant otherwise than under section 14 or 54, as for 
example, under the eighth section as showing motive. (2) In a recent case in 
the Calcutta High Court it was said that proof of previous convictions must 
always be strict.(3) And it was held that a register produced from the Central 
Bureau and purporting to contain prisoner’s thumb-impressions and descriptive 
rolls and list of previous convictions was insufficient in the absence of evidence 
to show how it was made and lodged in the Central Bureau. 


Where, with a view of raising a presumption of innocence, witnesses to 
good character are called by the defence, the prosecution may rebut this pre¬ 
sumption either by cross-examining these witnesses(4) as to particular facts or 
as to the grounds of their belief, or by calling separate witnesses to prove the 
bad character of the accused, though such evidence is seldom resorted to in 
English practice.^) And in England when a prisoner elects to give evidence 
on his own behalf under the Criminal Evidence Act, 1898, he mav be cross- 
examined as to character if he has been put forward as a man whose character 
is unblemished. (6) 


The present section must be read in conjunction with the Explanation to 
section 55, post. The words “ unless evidence has been given ” are ambiguous. 
They may refer either to the evidence of witnesses called for the defence or to 
evidence elicited in cross-examination from the witnesses for the prosecution.(7) 

Explana- The section does not “EP 1 2 3 4 5 6 7 ? to cases in wbich the bad character of any per¬ 

sons. 1 son is itself a fact in issue.(8) The first Explanation aims at that class of 
cases in which the charge itself implies the bad character of the accused.(9) 
Under the second Explanation a previous conviction is made relevant as 
evidence of bad character. Therefore, whenever evidence of bad character 
is admissible, a previous conviction will be admissible, namely, to rebut 
evidence which has been given of good character, and in cases under the preceding 
Explanation where the bad character is itself a fact in issue.(10) It has been 


(1) R. v. Naba Kumar, 1 C. W. N., 
146 (1897); s. 14; Explanation (2) and 
lllust. (b) [added by Act III of 1891, 
s. 1]; see p. 192, ante; and note (5), 
p. 455, supra. For recent case where pre¬ 
vious conviction was taken into considera¬ 
tion in awarding punishment see Emperor 
v. Ismail Ali Bhai, 39 B., 326 (1915). 

(2) S. 43, ante; see Illustrations (c) and 
(f); it cannot be said that these two 
illustrations are exhaustive, and that in no 
other cases except those mentioned can a 
previous conviction be relevant; this is 
shown by Explanation (2) to s. 14; R. v. 
Naba Kumar, 1 C. W. N., 146. 149 (1897). 

(3) Emperor v. Sheikh Abdul, 43 C., 
1128 (1916). 

(4) S. 140, post; Taylor, Ev., § 352. 

(5) Taylor, Ev., § 352; though in Best, 
Ev., § 262, criticising this practice, it is 
said that witnesses to the characters of 
parties are in general treated with great 
indulgence—perhaps too much. 

(6) R. v. Hoi lamb y (1908), C. C. C., 
v. 149, p. 168. 

(7) It was held upon the repealed 
Statute 14 and 15 Vic., c. 19, that if a 
prisoner's counsel elicited, an cross- 


examination from the witnesses for the 
prosecution that the prisoner has borne a 
good character, a previous conviction might 
be put in evidence against him in like 
manner as if witnesses to character had 
been called. R. v. Gadbury, 8 C. & P., 
6/6; it was “giving evidence” within the 
D?n"c r p ha \,o Ct ^- v - Shrimpton, 2 
Ed 8V C ' R '’ 319 J Roscoe Cr - Ev., 12th 

(8) Explanation ( 1 ) 

m Norton, Ev., 233; Field, Ev., 6th 
Ed 01; cf Cr. P r . Code, Ch. VIII, 
relating to the taking of security from 
persons of bad character; under s. 117 ib., 
the tact that a person is a habitual offender 
may be proved by evidence of general 
repute. Rai I S ri v. R., 23 C., 621 (1895). 
See as to Evidence of general repute; Rup 
v * R., 1 All. L. J., 616 (1904). See 
also Best, Ev., § 2 58; and cf. Act XXVII 
of 1871 (Criminal Tribes), Alep Pramanick 
v. R . (1906), 11 C. W. N., 413 & Chinta- 
man Singh v. R. (1907), 35 C., 243. 

(10) v. ante, p. 452 ; the amended section 
Hears up an obscurity which existed in 
the old section ; see Norton, Ev., 232. 
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the character of the accused not being a fact in issue in the offence 
^ or belonging to a gang of persons associated for the purpose of habitually 
committing theft punishable under section 401 of the Indian Penal Code, 
evidence of bad character whether by proof of previous conviction or other- 
vase is inadmissible. (1) But this decision has been questioned in a later 
case in which it was held that when in a case under section 401 of the Penal 
Code the other evidence sufficed to establish association for the purpose of 
mutually committing theft, then under section 14 of this Act evidence of 
previous conviction or of bad livelihood was admissible to prove the habit 
of such offences. (2) And evidence of commission of offences other than dacoities 
rought against persons accused of belonging to a gang of dacoits, has been held 
o be evidence of bad character and as such excluded by this section. (3) A 
charge under cl. (/), s. 110 of the Criminal Procedure Code, could not formerly be 
P ro . Ved b y general reputation, but there must be evidence of the facts charged.(4) 
is only in the case of a person who is an habitual offender and is called 
upon to furnish security for good behaviour that the fact of his being an habitual 
0 ?® ude . r may be proved by evidence of general repute, for a provision of law 
winch is in itself an exception to the general rules of Evidence must be only 
a Pphed to the cases to which it is expressly confined. (5) Where a person is 
caviled upon to furnish security to keep the "peace, evidence of general repute 
cannot be made use of to show that such person is likely to commit a breach 
01 the P eace disturb the public tranquillity [or to do any wrongful act that 
may probably occasion a breach of the peace or disturb the public tranquillity.](6) 
pon the objection that the evidence given before a Magistrate was not" that 
^ general repute, but of specific acts spoken to by witnesses from mere 
. ear say , it was held that though the evidence given was hearsay yet it amounted 
o e\ idence of repute and that hearsay evidence amounting to evidence of general 
repute was admissible for the purpose of proceedings under Ch. VIII of the 
.f? 1 ? u ^ >roce( ^ ure ^°dc. When there is direct evidence of any offence com- 
* ed b y a person, the action taken against him by way of prosecution is one 
a punitive character; but when the object of the Legislature is simply t# 
piovide preventive measures, evidence of repute, though hearsay, is adrnis- 
1 e -(7) Ihe second Explanation does not say that a previous conviction is 
i ever relevant unless evidence of bad character is relevant or is itself a fact 
issue. Evidence that the accused had been previously convicted of the 
me offence is admissible to show guilty knowledge or intention. (8) 

Character of party prosecuting—See Notes to section 155, clause ,4 post . 

55. Ill civil cases the fact that the character of any person Character 
is *siich as to affect the amount of damages which he ought to damages in ^ 
receive is relevant. 




< c Explanation In sections 52 , 53 , 54 and 55 , the word 
character ” includes both reputation and disposition; but 


n ill ‘ X!ankura Parsi v - R ■ 27 c., 139 
n.l : s ■ c - 4 C - W - N " 95 7. sub-nom 
_ or^o Bunia v. R. In this case the 
evious convictions were rejected as evi- 
^ e nce of bad character; it does not appear 
lave been argued or considered whether 
Uch convictions were admissible under 
, 14 < as was held in R. v. Naba Patnaik, 
i C. W. N., 146 (1897), which was a 
rial for the commission of a cognate 
offence under 9 . 400 of the Penal Code), 
or under other sections of the Act, v. ante. 
(2) Bhona v. R. (1911), 38 C., 408 & 


R. v. Naba Patnaik (1897), 1 C. W. N., 
146. 

(3) The Public Prosecutor v. Ponigiri 
Pottigadn (1908), 32 Mai!., 179. 

(4) Kalai Haidar v. R., 29 C., 779 

(1901), alitor now. 

(5) Muthu Pillai v. R. (1910), 34 M., 
255. 

(6) R. v. Bidhyapati, 25 A., 273 (1903). 

(7) R. v. Raoji Pulchand, 6 Bom. L. R., 

34 (1903). 

(8) R. v. Alloomiya, 5 Bom. L. R., 

805. 819, 821 (1903), see ss. 14. 15. ante. 
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[except as provided in section 54](1) evidence may be given only 
of general reputation and general disposition, and not of particular 
acts by which reputation or disposition were shown. 


Principle. —In suits in which damages are claimed, tiie amount of the 
damages is a fact in issue.(2) Therefore, if the character of the plaintiff is 
such as to affect the amount of damages which he ought to receive, such char¬ 
acter becomes relevant for the purpose of the determination of that fact in 
issue. As to the reasons for the definition given of the term ‘ character,’ see 
Notes post. 


8 . 3 ( Relevant.) amount of damages.) 

s. 12 {Facts tending to determine the s. 140 {Witnesses to character.) 

Steph., Dig., Art., 57 ; Taylor, Ev., §§35G — 362 ; Mayne on Damages, 8th Ed., 53G, 572, 
579, 582, 586 ; Roscoe, N. P. Ev., 87 ; Wharton, Ev., §§ 47—56 ; Wigmore, Ev., § 1608, 
et seq. 


COMMENTARY. 

a^affecUn- ^ a suit for <iama ? e8 .» evidence of the character of the plaintiff, if it affects 

damages. ° (that is, increases or diminishes) (3) the amount of damages which he ought to 
receive, is relevant under this section. According to the section, the person 
whose character is made relevant is the person who is to receive the damages 
In England evidence impeaching the previous general character of the wife" or 
daughter, in regard to chastity, is admissible in a petition by the husband for 
damages on the ground of adultery or in an action by the father for seduction. 
And in these cases not only is evidence of general bad character admissible 
in mitigation of damages, but the defendant may even prove particular act & of 
immorality or indecorum.(4) But in such a suit for damages for adultery or 
seduction, evidence of the character of the wife or daughter will not be admis¬ 
sible under the present, though perhaps it may be so uuder the twelfth section 
of this act, because in such cases the character is that of a third person and the 
person who is to receive the damages is not the person whose character would 
affect the amount of damages to be recovered.(5) Character may be admis¬ 
sible in mitigation of damages, in the following, amongst other, cases : (a) Breach 
of j/romise of marriage.(Q) Promises must be kept to persons of bad character 
as welt as to those of good character. But when a woman claims that her 
character has been damaged, and her feelings crushed by such breach of promise, 
then in mitigation of damages it may be shown that she had no character to 
be hurt by the breach and no feelings that would be particularly shocked, (b) 
Defamation. It has been much discussed, whether, in an action for defama¬ 
tion, evidence impeaching tho plaintiff’s previous general character, and show¬ 
ing that at the time of the publication, he laboured under a general suspicion 


(1) The words and figures in brackets 
in the explanation to this section were 
inserted by Act III of 1891, s. 7. 

(2) v. ante. 

(3) Norton, Ev., 233; Taylor, Ev., § 
356. 

(4) Taylor, Ev.. g 356, and cases there 
cited. Compensation in such cases is in 
reality sought for the pain which the 
defendant has caused the plaintiff to suffer 
by disgracing the latter's family and niin- 


ing his domestic happiness. The damages 
should therefore be commensurate with this 
pain, which must vary according as the 
character of wife or daughter had been 
previously unblemished or otherwise, lb. 

(5) Field, Ev., 6th Ed., 202. “The 
person whose character is in ques¬ 
tion is therein assumed to be the same as 
the person who claims damages." 

(6) Taylor, Ev., § 358: Wharton, Ev., 
§ 52. 
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aving been guilty of the charge imputed to him by the defendant, is admis¬ 
sible as affecting the question of damages. (1) It seems, however, to be now 
clear that evidence may be given to show that the plaintiff had before the pub¬ 
lication a general bad character, without reference to whether report has cre¬ 
dited him with having committed the particular offence laid to his door by the 
defendant. “ In every case of slander or libel the defendant, without justi¬ 
fying that the words published were true in substance and in fact, may say that 
whether they were or not the plaintiff had a bad reputation.” (2) The English 
rule, as gathered from the case-law, has been stated to be that, in civil cases 
the fact that a person’s general reputation is bad, may, it seems, be given in 
evidence in reduction of damages ; but evidence of rumours that his reputation 
was bad, and evidence of particular facts showing that his disposition was bad, 
cannot be given in evidence.(3) And it has been held by the Calcutta High 
Court that evidence of bad character is admissible in mitigation of damages but 
that evidence of suspicions or rumours of bad character is not.(4) The plaintiff’s 
general character is in issue in this section and the defendant may show that 
the plaintiff’s reputation has sustained no injury, because he had no reputation 
*? Se ; (c) Petition for damages for adultery. The husband’s general character 

tor infidelity may be proved, for in such a case he can hardly complain of the 
loss of that society upon which he has himself placed so little value.(5) 

In aggravation of damages the plaintiff cannot, according to the English 
rule, give evidence of general good character, unless counter-proof has been 
tir.st offered by the defendant ; for until the contrary appear, the presumption 
ot law is already in his favour. (6) 

The Act includes in the term * character ’ both reputation and disposi- Meaning of 
tion, and thus departs from the Engish law, according to which character is the word 
confined to reputation only. The subject is considered at length in R. y. “ character/' 
Row ton M f7) The Indian Legislature has adopted the opinion of Erie, C. J., 

^nd Willes, J., in that case, who held that evidence of character extended to 
disposition as well as reputation ; and of Taylor(8), who says that the ruling i 
ot the majority in this case rests more upon authority than reason.(9) 

There is a distinction between c character ’ and ‘ reputation ’: (I) * * 4 5 character ’ 14 RepuU- 
siftmfying the reality, and reputation what merely is reported, or understood tion." 
fom report to be the reality about a person.(lO) ‘ Reputation ’ means what 
? ,s thought of a person by others, and is constituted by public opinion ; it 
is the general credit which a man has obtained in that opinion.(11) When a 
man swears that another has a good character in this sense, he means that he 
as heard many people, though he does not particularly recollect what people 


(I) See Phipson., Ev., 5th Ed.. 176, 177 ; 

Sampson, L. R., 8 Q. B. D., 491; 
f O0d v - Durham, 21 Q. B. D., 501; Field, 

f o\ 356 ’ ih > 6th Ed ’> 202 ’ 

U) Per Manisty, J.. in Wood v. Earl of 
§ 359 >n (1888) > 21 Q- B * D *> 505 & Taylor, 

( J ) Steph. Dig., Art. 57; see Scott v. 
**»%"*, L. R., 8 Q. B. D., 491. in which 
• , °lder cases are examined in the 
fUn ent of Cave > Wharton, Ev., § 53, 
T towed Woods v. Cox (1888), 4 Times 

R.» 655. 

Englishman, Ltd. v. Lajpat Rai 
(1910), 37 C., 760. 

(5) Taylor, Ev., § 358. 
j Baylor, Ev., § 362; Jones v. James, 

' -1 • N. S., 243 ; Nanacott v. Narra- 


cott, 33 L. .T. P. & M., 61 ; in Field, Ev., 
6 th Ed., 203, it is suggested that it may 
be that this rule will be affected by the 
above section. 

(7) 1 L. & C., 520; 10 Cox, 25. 

(8) Taylor, Ev., § 350; see Steph. Dig., 

pp. 78, 179. , 

(9) Norton, Ev., 334. 

(10) Per Durfce, C. J., in State v. Wil¬ 
son, 15 R. I., 180; l All., 415 (Amer.) ; 
see Wigmore, Ev., § 1608, ct scq. 

(11) Taylor, Ev., § 350: Wharton, Ev., 

§ 49. “ It is possible for a man to have 

a fair reputation who has not in reality 
ft good character; although men of really 
good character are not likely to have a 
bad reputation /’ Crabb’s Synonyms. See 
Rai Isri V. R., 23 C., 621 (1895). 
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“ Disposi¬ 
tion.^ 


Both must 
be general. 



speak well of him, though he does not recollect all that they said.(l) One 
consequence of the view of the subject taken by English law is “ that a witness 
may with perfect truth swear that a man, who to his knowledge has been a 
receiver of stolen goods for years, has an excellent character for honesty, if he 
has had the good luck to conceal his crimes from his neighbours. It is the 
essence of successful hypocrisy to combine a good reputation with a bad dis¬ 
position, and according to R. v. Rowton the reputation is the important matter. 
The case is seldom if ever acted upon in practice. The question always put to 
a witness to character is,—-What is the prisoner’s character for honesty, 
morality or humanity ? as the case may be : nor is the witness ever warned 
that he is to confine his evidence to the prisoner’s reputation. It would be 
no easy matter to make the common rim of witnesses understand the 

distinction.” (2) 

‘ Disposition ’ comprehends the springs and motives of actions, is per¬ 
manent and settled, and respects the whole frame and texture of the mind.(3) 
When a man swears that another has a good character in this sense, he gives 
the result of his own personal experience and observation or his own 
individual opinion of the prisoner’s character, as is done by a master who 
is asked by another for the character of his servant. (4) From this section 
it thus appears that there are two forms in which a question as to character 
may be put to a witness. So if an accused be charged with theft a witness to 
character might be asked either—What was the general reputation of the 
accused for honesty ? or he might be asked—-Was the accused generally of 
an honest disposition ? These two questions differ very widely. The witness 
would answer one from what was generally known about the accused in the 
neighbourhood where he lived ; but he would, or might, answer the second from 
his own special knowledge of the accused.(5) 

In either case evidence may be given only of general reputation and general 
disposition. Both lie in the general habit of the man rather than in particular 
acts or manifestations. When it is said that the reputation must be 
general, it is meant “ that the community as a whole must be agreed on this 
opinion in order that it may be regarded as a reputation. If the estimates 
vary and public opinion has not reached the stage of definite harmony, the 
opinion cannot be treated as sufficiently trustworthy. On the other hand, it 
must be impossible to exact unanimity, for there are always dissenters. To 
define precisely that quality of public opinion thus commonly described as 

general is therefore a difficult thing.there is on this subject often 

an attempt at nicety of phrase which amounts in effect to mere quibbling, 
because the witness will not ordinarily appreciate the discriminations. Such 
requirements of definition should be avoided as unprofitable.”(6) Where 
evidence of character is offered, it must be confined, to general character; evi¬ 
dence of particular acts, as of honesty, benevolence, or the like, are not receiv¬ 
able. “For, although the common reputation in which a person is held in 
society may be undeserved and the evidence, in support of it must, from its very 
nature, be indefinite, some inference varying in degree according to circum¬ 
stances, may still fairly be drawn from it; since it is not probable that a man 
who has uniformly sustained a character for honesty or humanity will forfeit 
that character by the commission of a dishonest or a cruel act. But the mere 
proof of isolated facts can afford no such presumption. ‘ None are all evil/ 


(1) Steph. Dig., p. 181. 

(2) Steph. Dig., p. 179. 

(3) Field, Ev., 357, citing Crabb’s 
Synonyms; ib., 6 th Ed., 203. 

(4) Taylor, Ev., § 350. 

(5) Markby, Ev., 45, 46. In the leading 
case, R. v. Rowton, 1 E. & C., 520, supra, 


there was as already stated, a difference of 
opinion amongst the Judges as to which 
of these two was the proper form of cjuc®- 
tion ; strong reasons are given in favour of 
both ; and no doubt this is why the Act 
admits both, ib. 

(6) Wigmore, Ev.. § J612. 
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^otlie most consummate villain may be able to prove, that on some occasion 
he has acted with humanity, fairness or honour,”(1) Negative evidence such 
as tc I never heard anything against the character of the man ” is cogent evi¬ 
dence of good character, because a man’s character is not talked about, till 
there is some fault to be found with it.(2) The words and figures inserted in 
the Explanation by Act III of 1891 were so inserted because by section 54, 
in certain cases, a previous conviction which is a particular act by which charac¬ 
ter is shown, is made admissible. And further, particular acts may be relevant 
when the bad character is itself a fact in issue. (3) 


536 ; Wigmore, Ev\, § 1614. 

(3) v. ante, notes to ss. 53, 54. 


(1) lb., § 351. 

(2) R. v. Rowton , 1 L. & C., 520, 535, 



PART II. 


ON PROOF. 

One of the main features in the Act consists in the distinction drawn by 
it between the relevancy of facts and the mode of proving facts(l), which is 
effected by the evidence of witnesses, inspection, presumptions and judicial 
notice ami which is subject to a few exceptions, generally the same in civil 
and criminal cases. Its first part deals with the relevancy of facts or with the 
answer to the question £ what facts may you prove ? ’ while the present part 
proceeds to enact rules as to the manner in which a fact, when relevant, is to 
be proved.(2) llus introduces the question of proof. It is obvious that, 
whether an alleged fact is a fact in issue or a collateral fact, the Court can draw 

xi° t rel t Ce T f 0I3 £ e ?/ steric . e ^ ^ believes it to exist; and it is also obvious 
that the belief of the Court in the existence of a given fact ought to proceed 
upon grounds altogether independent of the relation of the fact to the object 
and nature of the proceeding m which its existence is to be determined. The 
question is whether A wrote a letter. The letter may have contained the 
terms of a contract. It may have been a libel. It may have constituted the 
motive for the commission of a crime by B. It may supply proof of an alibi in 
favour of A. It may be an admission or a confession of crime; but whatever 
may be the relation of the fact to the proceedings, the Court cannot act upon 
it unless it believes that A did write the letter, and that belief must obviously 
be produced, in each of the cases mentioned, by the same or similar means. 
If, for instance, the Court requires the production of the original when the 
writing of the letter is a crime, there can be no reason why it should be satisfied 
with a copy when the writing of the letter is a motive for a crime. In short, 
the way in which a fact should be proved depends on the nature*of the fact 
and not on the relation of the fact to the proceeding. The instrument by which 
the Court is convinced of a fact is evidence. It is often classified as being 
either direct or circumstantial. We have not adopted this classification" If the 
distinction is that direct evidence establishes a fact in issue, whereas circums¬ 
tantial evidence establishes a collateral fact, evidence is classified not with 
reference to its essential qualities, but with reference to the use to which it is 
|>ut ; as if paper were to be defined, not by reference to its component elements, 
but as being used for writing or for printing. We have shown that the mode 
in which a fact must be proved depends on its nature, and not on the use to 
be made of it Evidence, therefore, should be defined, not with reference to 

Somptb U , r ° T blCb lt ,S t0 P rove > bufc with reference to its own nature. 

Sometimes the distinction is stated thus : direct evidence is a statement of 

what a man has actually seen or heard. Circumstantial evidence is something 
from which facts in issue are to be inferred. If the phrase is thus uscd thf 
word evidence m the two phrases (direct evidence and circumstantial evidence) 
opposed to each other, has two different meanings. In the first, it means 
testimony ; in the second it means a fact which is to serve as the foundation 
for an inference. It would indeed be quite correct, if this view is taken, to say 
circumstantial evidence must be proved by direct evidence. This would be a 
most .lumsy mode of expression, but it shows the ambiguity of the word 
evidence, which means either—(o) words spoken or things produced in order 


(1) See Proceedings in Council on the 

Evidence Bill, 31st March, 1871. 

(2) Draft Report of the Select Com- 


mitice on the F.vidence Bill ( Gazelle of 
India. July 1, 1871). 
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Lvince the Court of the existence of facts; or (b) facts of which the Court 
is so convinced which suggest some inference as to other facts. We use the 
word ‘ evidence ’ in the first of these senses only, and so used it may be reduced 
to three heads :—(a) oral evidence; (b) documentary evidence ; (c) material 
evidence.” (1) 


In the first place, the fact to be proved may be one of so much notoriety 
that the Court will take judicial notice of it; or it may be admitted by the 
parties. In either of these cases no evidence of its existence need be given. 
Chapter III, which relates to judicial notice, disposes of this subject. It is 
taken in part from Act II of 1855, in part from the Commissioner’s draft bill, 
and in part from the Law of England. If proof has to be given of any facts, it 
may be so given by either oral, or documentary, evidence. The Act accordingly 
proceeds in Chapters IV and Y to deal with the peculiarities of each of these 
kinds of evidence. 

With regard to oral evidence, it is provided that it must in all cases what¬ 
ever, whether the fact to be proved is a fact in issue or collateral fact, be direct. 
That is to say, if the fact to be proved is one that could be seen, it must be 
proved by some one who says he saw it. If it could be heard, by some one who 
says he heard it; and so with the other senses. It is also provided that, if 
the fact to be proved is the opinion of a living and producible person, or the 
grounds on which such opinion is held, it must be proved by the person who 
holds that opinion on those grounds. If, however, the fact to be proved is 
the opinion of an expert who cannot be called (which is the case in the majority 
of cases in this country), and if such opinion has been expressed in any pub¬ 
lished treatise, it may be proved by the production of the treatise. This provi¬ 
sion taken in connection with the provisions on relevancy contained in Chapter 
H> sets the whole doctrine of hearsay in a perfectly plain light, for their joint 
effect is this :— 


(a) the sayings and doings of third persons are, as a rule, irrelevant, so 
that no proof of them can be admitted; 

(h) in some excepted cases they are relevant; 

(c) every act done, or word spoken, which is relevant on any ground, 
must (if proved by oral evidence) be proved by some one who 
saw it with his eyes, or heard it with his own ears. 

With regard to the Chapters which relate to the proof of facts by docu¬ 
mentary evidence, and the cases in which secondary evidence may be admit¬ 
ted, the Act has followed with few alterations, the previously existing law. The 
general rule is that primary evidence must, if possible, be given, subject to 
certain exceptions in favour of * public documents.’ Chapter V further con¬ 
tains certain presumptions, which in almost every instance will be true—-as 
to the genuineness of certified copies, gazettes, books purporting to be published 
a t particular places, copies of depositions, etc.(2) Two sets of presumptions 
sometimes apply to the same document. For instance, what purports to 
be a certified copy of a record of evidence is produced. It must, by section 76, 
be presumed to be an accurate copy of the record of evidence. By section 80 
the facts stated in the record itself as to the circumstances under which it was 
taken, e.g ., that it was read over to the witness in a language which lie under¬ 
stood, must be presumed to be true.(3) Lastly, Chapter VI deals with certain 
cases in which writings are exclusive evidence of the matters to which they 
relate. (4) 


O) Draft Report of the Select Com¬ 
mittee (Gazette of India, July 1, 1871); 

as to material evidence, ante, pp. 108, 
109. 


(2) Draft Report of the Select Com¬ 
mittee (Gazette of India , July 1. 1871). 

(3) Steph. Introd., 170, 171. 

(4) / b. 
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(a) Judicial notice; facts admitted. —Certain facts are so notorious in 
themselves, or are stated in so authentic a manner in well-known and accessible 
publications, that they require no proof. The Court, if*it does not know them, 
can inform itself upon them without formally taking evidence. These facts are 
said to be judicially noticed. Further, facts which are admitted need not be 
proved, (b) Oral evidence. All facts, except the contents of documents, may 
be proved by oral evidence which must, in all cases, be direct. That is, it must 
consist of a declaration by the witness that he perceived by his own senses the 
fact to which he testifies, (c) Documents. The contents of documents must 
be proved either by the production of the document, which is called primary 
evidence, or by copies or oral accounts of the contents, which are called second¬ 
ary evidence. Primary evidence is required, as a rule, but this is subject to 
seven important exceptions in which secondary evidence may be given. The 
most important of these are (a) cases in which the document is in the posses¬ 
sion of the adverse party, in which case the adverse party must in general 
(though there are several exceptions) have notice to produce the document 
before secondary evidence of it can be given ; and (b) cases in which certified 
copies of public documents are admissible in place of the documents themselves. 
(d) Presumptions as to documents. Many classes of documents which are defined 
in the Act are presumed to be what they purport to be, but this * presumption 
is liable to be rebutted. ( e ) Writings when exclusive evidence. When a con¬ 
tract, grant, or other disposition of property is reduced to writing the writing 
itself, or secondary evidence of its contents, is not only the best, but is the only 
admissible evidence of the matter which it contains. It cannot be varied by 
oral evidence, except in certain specified cases. 1 * 

It is necessary in applying these general doctrines in practice to go into 
considerable detail, and to introduce provisos, exceptions, and qualifications 
which are mentioned in the following sections.(l) 1 


(1) Steph. Introd., 170, 171. 
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Facts which need not be Proved, 

All facts in issue and relevant facts must, as a general rule, be proved by 
evidence, that is, by the statements of witnesses, admissions or confessions of 
parties, and production of documents.(1) To this general rule there are two 
exceptions which are dealt with by this chapter, viz., (a) facts judicially notice- 
a ble ; (b) facts admitted. Neither of these classes of facts need be proved.(2) 

Of the private and peculiar facts, on which the cause depends, the Judge Facts judi- 
I s (as in trial by jury, the jury are) bound to discard all previous knowledge ; dally 
but it is in the nature of things that many general subjects to which an advo- n °doeabic 
cate calls attention should be of so universal a notoriety as to need no proof.(3) 

Certain facts.are so notorious in themselves, or are stated in so authentic a 
fanner in well-known and accessible publications, that they require no proof. 

-the Court, if it does not known them, can inform itself upon them without for¬ 
mally taking evidence. These facts are said to be judicially noticed.(1) ‘ Uni¬ 

versal notoriety * is a term which is vague and scarcely susceptible of definition. 

tt must depend upon many circumstances ; in one case perhaps upon the 
progress of human knowledge in the fields of science, in another upon the extent 
?, 1 2 3 * 5 6 formation on the state of foreign countries, and in all such instances upon 
** ac cid6nt of their being known or having been publicly communicated.” 
knll more must the limits vary (in reality, though perhaps not so apparently) 
according to the extent of knowledge and previous habits of the Judge. One 
bad made chemistry his study, would not need the accumulated opinions 
0 scientific chemists ; one to whom a foreign language was familiar, would 
^ad a document without translations, or comments ; one who had resided in 
-j-jia, would hear and speak of the customs there, as matters of course. Other 
^ S es might, with proper diffidence, require evidence on which they could 
; but after all it is obvious that there are many subjects on which were 
1 not for the learning of the Judge, any quantity of evidence would fail of 
supplying the defect.”(5) The list of matters made judicially noticeable by 
section 57 is not complete.(0) It may be doubted whether an absolutely oom- 
P cte list coidd be formed, as it is practically impossible to enumerate, every- 
jung which is so notorious in itself, or so distinctly recorded by public authority, 
that it would be superfluous to prove it.(7) 

The English Courts take judicial notice of numerous facts, which it is Facts 
icrefore unnecessary to prove. Theoretically, all facts which are not judici- admitted, 
noticed must be proved ; but there is an increasing tendency on the part 
°i Judges to import into cases heard by them their own general knowledge 
ot niatters which occur in daily life.(8) 

These need not be proved.(O) And obviously so, for a Court has to try 
the questions on which the parties are at issue not those on which they are 


) See p. 112, ante. 

(2) Ss. 56, 58. 

(3) Gresley, Ev., 395. Wharton, Ev. f § 
<!76 - ct seq. 

t Steph. Introd., 170. See Wi gmore, 
£v -. § 2565. 

(5) Gresley, Ev., 396, 395; and v. 
Passim, ib., 395—420. 

(6) v. notes to s. 57, post. 


(7) Steph. Dig., p. 179. 

(8) Powell, Ev., 9th Ed., 146. In San 
Hla 6aiu v. Mikhoron, 45 I. C., 734; s. c., 
9 L. B. R., 160: it was held that the 
judge was justified in alluding to his ex¬ 
perience of the plaintiff's litigation in his 
Court. 

(9) S. 58, post. 
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FACTS WHICH NEED NOT BE PROVED.. 

.(1) Facts may be so admitted (a) by agreement at the hearing, or (b) 
before the hearing, or (c) by the pleadings."(2) 

(a & b). It often happens that it is advisable for each party to waive the 
necessity of proof, and to admit certain facts insisted upon by the other, but 
insufficiently proved by the pleadings. This may be either for the purpose of 
mutually avoiding the expense and delay of a commission for examining wit¬ 
nesses, or for the sake of respectively purchasing advantages by concessions, 
or of saving some expense to the estate ; or there may be a mixture of these 
and other motives.(3) Formal proof of a document, even when it is required to 
be proved in a certain way, may be waived by the party whose interest it may 
affect, although such waiver does not affect the legal character of the document 
or its validity.(4) There is no provision in the Indian Law of Procedure as 
in England, for enabling one party in a suit to call upon the other to admit 
a fact, other than the genuineness of a document(5), and in the event of the 
other party not doing so to throw upon him the expense of the proof. Some 
such provision might be a useful addition to the Code, and a clause to this 
effect was proposed when the Code of 1877 was drafted. It was, however, 
probably, considered, to be too much in advance of the general intelligence ; 
and section 117 of the Code now provides that at the first hearing the Court 
shall ascertain from the parties what facts they respectively admit or deny.(6) 
There is, however, nothing to prevent such a notice being given. And if the 
parties either upon such notice, or without such notice, agree in writing to 
admit a fact, the latter need not be proved.(7) If the party to whom such 
a notice is given does not agree to admit the fact in question, the Court may 
possibly, where the circumstances so warrant, take that matter into consider¬ 
ation in dealing with the costs of the suit or application. 

(c). The function of admissions made on the pleadings is to limit the 
issues and therewith the scope of the evidence admissible.(8) But the effect 
given in the English Courts to admissions on the pleadings has always been 
greater than that given to admissions in the less technical pleadings in the 
Courts in India. (9) The function of pleadings in narrowing the issues and 
limiting the number of facts which it is necessary to prove is, in India, mainly 
fulfilled by the procedure which regulates the settlement of issues.(lO) Where, 
however, by any rule of pleading in force at the time, a fact is deemed to be 
admitted by the pleadings, it is unnecessary to prove such fact.(ll) The 
Court may, however, in all these cases, in its discretion, require the facts 
admitted to be proved otherwise than by such admissions.(12) 




Fact 

judicially 
noticeable 
need not be 
proved. 


56. No fact of which the Court will take judicial notice 
need be proved. 

8. 3 (“Fact”) S. 3 (“Court”) a. 3 (“Proved”) 

Principle. — See Introduction, ante. 


COMMENTARY 

“ Need not According to the definition contained in the third section a fact is said 
be proved.” to be proved when after considering the matters before it, the Court believes 
it to exist.” Such matters are those brought before the Court by the parties 


(1) Burjorji Cursctji v. Munchorji 
Kuverji, 5 B., 152 (1880). 

(2) S. 58, post. 

(3j Grcsley, Ev., 47. 

(4) Baijnath Singh v. Mi. Birai Kocr t 
2 Pat., 52 (1923). 

(5) As to which, see Civ. p r Code, 
s. 128. 


(6 • Cunningham, Ev., 205. 

(7) S. 58. post. 

(8) Wills, Ev., 2nd Ed., 150. 

(9) v. notes to s. 58, post. 

(10) v. notes to s. 58, post. 

(11) S. 58. 

(12) lb. 
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otherwise appearing in the particular proceedings. In the case of the facts 
dealt with by this section, the Judge’s belief in their existence is induced by 
the general knowledge acquired otherwise than in such proceedings and 
mdependently of the action of the parties therein. This section and the last 
two paragraphs of the next come to this :—With regard to the facts enumerated 
in section 57, if their existence comes into question, the parties who assert the 
existence or the contrary need not in the first instance produce any evidence 
in support of their assertions. They need only ask the Judge to say whether 
these facts exist or not, and if the Judge’s own knowledge will not help him, 
hen lie must look the matter up ; further, the Judge can, if he thinks proper, 
? a * upon the parties to assist him. But in making this investigation the Judge 
ls emancipated entirely from all the rules of evidence laid down for the investi¬ 
gation of facts in general. He may resort to any source of information which 
e finds handy, and which he thinks helps him. Thus, he might consult any 
+1? T° r °k*' a m information from a bystander. Where there is a jury, not only 
? Judge, but the jury also, must be informed as to the existence or non- 
existence of any fact in question. In the cases mentioned in section 57, there- 
.°re, the Judge must not only inform himself, but he must communicate h!q 
information to the jury(l), and when he relies on any document/ "book of 
reference under this section he should also inform thfL^irAies during the trial 
and so gV.e them a chance to contradict its authority.(2) 


^ ^ 57. The Court shall take judicial notice of the following 

(1) All laws or rules having the force of law now or here¬ 

tofore in force, or hereafter to be in force, in any 
part of British India.(3) 

(2) All public Acts passed or hereafter to be passed by 

Parliament and all local and personal Acts directed 
by Parliament to be judicially noticed.(4) 

(3) Articles of War for Her Majesty’s Army or Navy.(5) 

(4) The course of proceeding of Parliament^) and of 

the Councils for the purpose of making Laws and 
Regulations established under the Indian Councils 
Act(7), or any other law for the time being relating 
thereto : 

and 

(1) the Parliament of the United Kingdom of Great 
Britain and Ireland; 

(2) the Parliament of Great Britain ; 

(3) the Parliament of England ; 


, Explanation .—The word ‘ Parliament/ in clauses (2) 

v*)> includes— 


Re !, 1) ^ fark hy‘s Evidence Act, 49. See 
jr.. er s a h v as to Judicial Notice, Wharton, 
§§ 276-340. 

C v * Peary Mohan Das, 40 

Du (1913), p C r Woodroffe. J., see 

3 R P ,asa d v. Rant Doyai Chaudhnri, 
134 (1910;, 


(3) See Taylor, Kv., § 5. 

(4) Taylor, Ev., §§ 7/ 8, 1523. 

(5) lb. f § 5. 

(6) Jb. ? §§ 5, 18. 

(7 Printed in the collection o\ Statutes 
relating to India. 
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(4) the Parliament of Scotland ; and 

(5) The Parliament of Ireland. 

5) Tne accession and the sign manual of the Sovereign 
for the time being of the United Kingdom of Great 
Britain and* Ireland! 1) : 

(6) All seals of which English Courts take judicial 

notice(2), the seals of all the Courts of British India, 
and of all Courts out of British India, established 
by the authority of the Governor-General or any 
Local Government in Council: the seals of Courts of 
Admiralty and Maritime Jurisdiction and of Nota¬ 
ries Public, and all seals which any person is 
authorized to use by any Act of Parliament or 
other Act or Regulation having the force of law in 
British Zr.dla • 

(7) The accession to office, name., +i ’t,les.. /unctions and 

signatures of the persons filling for the time being 
any public office in any part of British India, if the 
fact of their appointment to such office is notified in 
the Gazette of India, or in the Official Gazette of any 
Local Government: 

(8) The existence, title and national flag of every State 

or Sovereign recognized by the British Crown(3) : 

(9) The divisions of time, the geographical divisions of 

the world, and public festivals, fasts and holidays(4) 
notified in the Official Gazette: 

(10) The territories under the dominion of the British 

Crown.(5) : 

(11) The commencement, continuance and termination of 

hostilities between the British Crown and any other 
State or body of persons(6) : 

12) The names of the members and officers of the Court, 
and of their deputies and subordinate officers and 
assistants, and also of all officers acting in execu¬ 
tion of its process, and of all advocates, attorneys, 
proctors, vakils, pleaders and other persons 
authorized by law to appear or act before it: 




(1) Taylor, Ev., § 14; Mighcll v. Sultan 
of Jchore, 1 Q. B. (1894), 149. 

(2) Taylor, Ev., § 6, v. post . 

(3) Taylor, Ev., 5 5 ; Mighcll v. Sultan 
of Johorc, 1 Q. B. (1894). 161. 


(4) lb., § 16. 

(5) lb. § 17; Damodar Gordha/n v. 
Dcoram Kanji. 1 B., 404 (1876) ; Lachmi 
Narain v. Raja Partab. 2 A.. 17 (1878). 

(6) Taylor, Ev., § 18. 
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(13) The rule of the road [on land or at sea].(l) 


In all these cases(2) and also on all matters of public history, 
iterature, science or art, the Court mav resort for its aid to 
appropriate books or documents of reference. 


If the Court is called upon by any person to take judicial 
notice of any fact, it may refuse to do so unless and until such 
person produces any such book or document as it may consider 
necessary to enable it to do so.(3) 

Principle .—See Introduction, ante , and Notes, post. 


a * 3 (•• Fact »•) 
a * 3 (“ Court .”) 
8 - 3 ("Proved.”) 


s. 37 ( Presumption as to books of reference.) 
s. 114 (The Court may presume the existence 
of certain facts.) 


Wharton, Ev., §§ 270—340 ; Taylor, Ev.°, §§ 4—21 ; Steph., Dig., Art., 58 ; Best, Ev., 
253, 254 ; Phipaon, Ev., 5th Ed., 11 ; Wills, Ev., 2nd Ed., 19—27 ; Field, Ev., 6th Ed., 
_ 2 22; Roseoe, N. P. Ev., SO—84; Powell, Ev., 9th Ed., 146—149 ; Gresley, Ev., 
•->—420; Wigmore, Ev., § 2565, et seq. 


COMMENTARY. 


It has been pointed out(4) that the list given in this section of the facts judicial 
u w hich the Court shall take judicial notice is far from complete, and that, notice. 

Anglo-Indian Courts take judicial notice of the ordinary course of nature(5) 
i le m eaning of English words(6) and all other matters which they are directed 
/any Act to notice(7), such as in Bengal, lists of landholders who have not 
ade road-cess returns (Ben. Act IX of 1880, section 19) ; in Madras, bye-laws 
famed by the Commissioner of Police (Mad. Act III of 1862, section 5 ; see now 
^ III of 1888); in Bombay, notifications in the Gazette (Bom. Act X of 1866, 

* ec , !?n ^ 5 see now Act III of 1886); in Oudh, the list of Talukdars and grantees 
XvChief Commissioners (Act I of 1869, section 10; see now Act 
r ^ III of 1920).”(8) It is submitted that since (as was pointed out with 
f ™ to the corresponding section of Act II of 1855(9) the section does not 
(/o f Courts to take notice of any facts other than those mentioned, the 

fa j/ 8 an< ^ take j U( hL c l a l notice of, generally speaking, all those other 
thr* ^ w hich English Courts, take judicial notice. Thus, though 

0 section does not expressly so provide, the Court here as in England will, 


br^V Baylor, Ev., § 5; the words in 

bv U V etS J n s * ^7, para. (13), were inserted 

r?w XVHI of 1872 > s - 5- 

^ ^ a ylor, p <v § 21 ; for an additional 

see A^^r Act XIV of 1882 ' s ‘ 431 - Now 
to .. .. V of 1908 > s. 84 and v. post, Notes 
section. 

nl 3) Jaylor, Ev.. § 21 ; Van Omcron v. 
\ 2 44 - 

ij Stokes. Anglo-Indian Codes 

’ note. 

is not *u y *° r ’ » § 16; c.g., that a man 

access •• * at ^ er °* a child, where non- 
niontij 1S a1read >' P r °ved until within six 
is n S °* woman’s delivery. Nor it 
ni| SSary to prove the course of the 
y bodies, or the like, ib. With 


respect to this criticism it may, however, 
be observed that some matters which 
might appear to have been omitted are 
dealt with by s. 114 (presumptions), post; 
e.g., the common course of natural events. 

(6) Jb.; so in R. v. Woodward, 1 Moo. 
C. C. 323, the Judges held that they were 
bound to notice that beans were a kind of 
pulse. 

(7) So a Court must take judicial notice 
of the fact that a Foreign State has not 
been recognized by Her Majesty, or by the 
Governor-General in Council, Civ. Pr. 
Code, Part IV, s. 84 (2), 2nd Ed., p. 319. 

(8) Whitley Stokes, loc. cit. 

(9) R. v. Nabadivip Goswami, ! B. L. 
R. O. Cr., at pp. 27, 28 (1868). 
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proeeed- 


it is apprehended, take judicial notice of matters appearing in its own proceed 
ings.(l) An enlargement of the field of judicial notice will further be in accord¬ 
ance with that tendency of modern practice of which mention has been already 
made. (2) 


Clause (1). Under this provision by which the Courts are required to take judicial 
notice of all laws(3) or rules having the force of law, now or heretofore in force 
or thereafter to be in force, in any part of British India, notice will be taken 
of the Statute and Common Law and of all customs when settled by judicial 
determination or certified by proper authority to the Court, though not of all 
customs indiscriminately. (4) Thus in a recent case it was held by the Privy 
Council that the Mahomedan law of pre-emption has long been judicially recog¬ 
nized as existing among the Hindus of Bihar.(5) In other cases customs must 
ordinarily be proved. So while the Courts will take judicial notice of the general 
recognised principles of Hindu law, the Court will not, it has been said, take 
judicial notice of what the Hindu law is with regard to Hindu custom, which 
must always be proved. (6) 

The judgment of the Privy Council in the case of the Collector of Madura 
v. Mootoo Ramalinga( 7) gives no countenance to the conclusion that in order to 
bring a case under any rule of law laid down by recognised authority for Hindus 
generally, evidence must be given of actual events to show that in point of 
fact the people subject to that general law, regulate their lives by it. Special 
customs may be pleaded by way of exception, which it is proper to prove by 
evidence of what is actually done. But to put one who asserts a rule of law 
under the necessity of proving that in point of fact the community living under 
the system of which it forms part is acting upon it, or defeat him by assertions 
that it has not been universally accepted or acted upon, would go far to deny 
the existence of any general Hindu law, and to disregard the broad foundations 
which are common to all schools, though divergencies have grown out of them.(8) 
As by the Bengal Civil Courts Act(9), the Legislature has enacted that the 
Mahomedan law shall be administered with reference to all questions regard¬ 
ing any religious usage or institution, the Courts must take judicial cognisance 
of the Mahomedan Ecclesiastical Law, and the parties are relieved of the 
necessity of proving that law by specific evidence.(10) To ascertain the law, 
the Courts may refer to appropriate books or documents of reference. Sworn 
translations of little known Sanskrit works embodying Hindu law together 
with the futioas , or opinions, of pundits versed in that law, have thus been 
referred to.(11) With regard to law reports under the provisions of the Indian 
Law Reports Act(12), no Court is bound to hear cited, or to receive or treat as 
an authority binding on it, the report of any case decided by any of the High 
Courts (established under 24 & 25 Viet., cap. 104) on or after the day on which 
the Act came into force, other than a report published under the authority of 


(1) Taylor, Ev., § 5. 

(2) See Introduction, ante; Powell, 
Ev., 9th Ed., 146, and remarks in note, 

ante. 

(3) See as to the law in force in India, 
Field, Ev., 6th Ed., 2, 3, 216, 220. 

(4) Taylor^ Ev., 9 5 ; Goodeve, Ev., 

310; as to mercantile custom, see Taylor, 
Ev., § 5 ; Sheikh Faisalla v. Ramkcsmal 
Mitter, 2 B. L. R., O. C. J., 7, 9 (1868). 

(5) Jadu I.al Sahu v. Janki Koor, P. C. 
39 C., 915 (1912), see 35 C., 575 (1908). 

(6) Jug gut Mohinec v. Dwarka Nath, 
8 C., 582. 587 (1882); per Garth, C. J.. 
the custom may be of ^uch antiquity and 
»o well known that the Court will take 


judicial notice of it. See Cokal Prasad v. 
Radho, 10 A., 374, 383 (1888); Jadu Lai 
Sahu v. Janki Koer (1908), 35 C., 575; 
as to the methods of ascertaining the 
general law, see Bhagwan Singh v. Bhag- 
wan Singh, 21 A.. 412, 433 (1898). 

(7) 12 Moo. I. A., 437 (1868). 

(8) Bhagwan Singh v. Bhagwan Singh, 
21 A., 412, 423, 424 (1898), P. C. 

(9) Act XII of 1887, s. 37. 

(10) R. v. Ramson, 7 A., 461 (1885). 

(11) Collector of Madura v. Moottoo 
Ran'.alinga, 12 Moo. I. A., 397 (1885) ; see 
the penultimate paragraph of s. 57, and 
post. 

(12) Act XVIII of 1375. s. 3. 
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ernor-General in Council. But the Act does not prevent a High Court 
looking at an unreported judgment of other Judges of the same 
Court.(l) 

Statutes are either public or private. Public Statutes apply to the whole Clause (2). 
community, and are noticed judicially, though not formally set forth by a 
party claiming an advantage under them. They require no proof, being sup¬ 
posed to exist in the memories of all, though for certainty of recollection, 
reference may be had to a printed copy. Private or local and personal Acts 
operate upon particular persons and private concerns only. The Courts were 
formerly not bound to judicially notice them, unless as was customary, a clause 
Was inserted that they should be so noticed. The effect of this clause was 
to dispense with the necessity of pleading the Act specially. Since, however, 
the commencement of the year 1851 this clause has been omitted, the Legis¬ 
lature having enacted that every Act made after that date shall be deemed 
a public Act and be judicially noticed as such, unless the contrary be expressly 
declared.(2) As to the presumptions which exist in the case of Gazettes, news¬ 
papers and private Acts of Parliament, see section 81, post. 

The Courts must judicially notice the Articles of War for His Majesty’s clause (3). 
Army or Navy. The Articles of War for the Government of the Native officers, 
soldiers and other persons in His Majesty’s Indian Army, are contained in Act 
' of 1869. With regard to the Articles of War governing the British forces, 
whether in the naval, marine or the land service, including the auxiliary forces, 
j-that is, the militia, the yeomanry and the volunteers,—and also the reserve 
forces, see note below.(3) 

The course of proceeding of Parliament and of the Indian Councils is also 
the subject of judicial notice under tins Act. The course of proceeding of 
Parliament may be proved by the Journals of the Houses or reports purporting 
to be printed by order of Government.(4) So also, it has been held in England 
that the Courts will notice the law and custom of Parliament, and the privileges 
and course of proceedings of each branch of the Legislature(5) ; as also the 
stated days of general political elections ; the date and place of the sittings 
°f the Legislature ; and, in short, “ all public matters which affect the Govern¬ 
ment of the country.”(6) So also both English and Indian tribunals notice 
the accession (as also in the case of English Courts, the demise) of the Sove- 
rei gn(7), the Royal sign manual and matters stated under it.(8) 

"The English Courts take judicial notice of the following seals:—The clause (6) 
great Seal of the United Kingdom, and the Great Seals of England, Ireland and 
‘ Gotland respectively ; the Queen’s Privy Seal and Privy Signet, whether 
Jf 1 England, Ireland, or Scotland ; the Wafer Great Seal, and the Wafer Privy 
5 _cal, framed under the Crown Office Act, 1877 ; the Seal, and Privy Seal of the 
Ouchv of Lancaster ; the Seal and the Privy Seal of the Duchy of Cornwall ; 

. le ^als of the old superior Courts of Justice ; and of the Supreme Court, and 
its several divisions; the seals of the old High Court of Admiralty, whether 
. ° r England or Ireland ; of the Prerogative Court of Canterbury ; and of 
hy Court of the Vice-Warden of the Stannaries; the seals of all Courts con¬ 
stituted by Act of Parliament, if seals are given to them by the Act; amongst 
win eh are the seals of the Court for Divorce and Matrimonial Causes in England ; 

°t the Court for Matrimonial Causes and Matters in Ireland ; of the Central 


Glauses (i) 
and (5). 


sanM Alah °mcd Ali v. Ncuar Ali, 28 C.. 
289 (1901). 

(2) Taylor, Ev., §§ 1523, 5. 

C ) Taylor, Ev., § 5, and authorities 
'here cited. 

« no??* £ n sfishinan. Ltd. w Lajpat Rai 

37 C., 760. 


(S') lb. ; as to proof of the proceedings 
of the Legislatures, see s. 78. cl. (2), post. 

(6) lb., § 18; Taylor v. Barclay, 2 Sim , 
221 . 

(7) Taylor. Ev., § 18. 

(8) Ib. f § 14; Mighell v. Sultan of 

Joh i»v, 1 Q. B. (1894), 149. 
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office of the Royal Courts of Justice, and of its several departments, of the 
Principal Registry, and of the several District Registries of the Supreme Court 
of judicature ; of the Principal Registry, and of the several District Registries 
of the old Court of Probate in England and of the present Court of Probate in 
Ireland ; of the old and new Courts of Bankruptcy ; of the Insolvent Debtor’s 
Court, now abolished ; of the Court of Bankruptcy and Insolvency in Ireland 
(which since the 6th of August 1S72, has been called c The Court of Bankruptcy 
in Ireland ’) ; of the Landed Estates Court, Ireland ; of the Record of Title 
Office of that Court; and of the County Courts ; Courts of law also judicially 
notice the seal of the Corporation of London. Various Statutes(l) render differ¬ 
ent other seals admissible in evidence without proof of their Genuineness.”(2) 
Many bodies are by particular Statutes created corporations and given a seal, 
for instance County Councils, yet in each such case the seal must be formally 
proved in the absence of statutory provision that judicial notice shall be taken 
of it.(3) According to English law, the seal of a foreign or colonial Notary 
Public will not generally be judicially noticed, although such a person is an 
officer recognised by the whole commercial world.(4) The present clause, 
however, draws no distinction between domestic and foreign Notaries Public. 
And so the official seal of a British Notary Public has been judicially recognised.(5) 
The other seals of which Indian Courts are required to take judic al notice 
will be found mentioned in this clause. They will not, however, take notice 
of any seal which is not distinctly legible.(6)‘ In Iiristo Nath Koondoo v. T. 
F. Brown( 7), a registered power of attorney was admitted under section 57 of 
this Act without proof, the Registering Officer being held to be a Court under 
the third section of the Act. But this decision has been dissented from in a 
later case, in which it was pointed out that mere registration of a document 
is not in itself sufficient proof of its execution. (8) 

Clause (7). The provisions of this clause are in advance of, and more extensive than 
those of the English law(9), according to which it has been said to be doubtful 
whether the Courts would recognise the signatures of the Lords of the Trea¬ 
sury to their official letters.(lO) So the Court-, prior to the passing of this Act, 
took judicial notice of the fact that a person was a Justice of the Peace(ll), 
and of the signature of a jailor under the 16th section, Act XV of 1869 (Prisoners’ 
Testimony Act).(12) But this clause requires that the facts of the appointment 
to office be notified in the Gazette. So where the Court was asked to presume 

that A was Kazi or Sudder Ameen of Chittagong in 1820, it was said_“ there 

is no evidence that any person named A held such appointment in July 1820. 
We think that we cannot take judicial notice of this fact under the seventh 
clause, section 57 of the Evidence Act, for there is nothing to show that A was 
gazetted to the appointment of Sudder Ameen in or about- that year. The 
Gazette of India was not in existence, and was not introduced until Act XXXI 



(1) See Taylor, Ev., § 6. where these 
Statutes will he found collected. 

(2) lb., § 6. 

(3) lb., § 14. 

(4) lb., there have been decisions to a 
contrary effect; ib., a distinction must be 
drawn between cases of judicial notice of 
seals and these in which (whether his 
seal be or be not noticeable) the pow-ers 
of the Notary Public with respect to the 
certification of documents are in question. 
So according to the law of England, the 
mere production of the certificate of a 
Notary Public stating that a deed had been 
executed before him would not in any way 
dispense with the proper evidence of the 
execution of the deed. A T V c v. Macdotwld, 


-, - — > UT.;. 

(5) In the goods of Henderson, 22 C., 
491, 494 (1895); and see cases cited in 
s. 82, .post. 

(6) Jukir Ali v. Raj (Thunder, 10 C. 
I.. R., 469, 476 (1882). 

(7) 14 C., 176, 180 (1886). 

(8) Salimatui Fatima v. Koytashpoti 
Narain. 17 C., 903 (1890). 

(9) Field, Ev., 376; ib., 6th Ed.. 220. 

(10) Taylor, Ev., § 14 . 

(11) R. v. Nabadu ip Goswami. 1 B. L. 

u7 ?>' 5 r ' f 1 -’ 27 ' 28 ’ 33 ’ 34 0868); 15 
W. R. Cr., 75: note. 

(12) Tamur Sing v. KaUdas Roy, 4 

. Cl h 51 < ] 869). Sac now 

Act III of 1900 (The Prisoners' Act). 
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oi I9t53 was enacted, and we are not shown that there was, in the year 1820 or 
thereabouts, any official gazette in whicli the appointments of Sudder Anieens 
were usually notified; or^ that this particular appointment was notified in any 
such gazette ; ” and the Court accordingly refused to take judicial notice of the 
appointment. (1) 


Clauses (8—12) are in general accordance with the English law. (2) Under 
the eighth section, the existence, title and national flag of every State or Sove¬ 
reign recognised by the British Crown will be recognised. “ The status of 
a foreign Sovereign is a matter, of which the Courts of this country take 
judicial cognizance—that is to say a matter which the Court is either assumed 
to know or to have the means of discovering without a contentious enquiry, as 
to whether the person cited is or is not, in the position of an independent 
Sovereign. Of course the Court will take the best means of informing itself on 
the subject, if there is any kind of doubt, and the matter is not as notorious 
as the status of some great monarch such as the Emperor of Germany. (3) 
Under the ninth clause the Bengali, Willaiti, Fasli, Sambat or Hindi, Hijri 
and Jalus, Eras will be judicially noticed in those districts in which they are 
current, and reference may be made to the usual almanacs when occasion 
requires.(4) If it be true that the Indian Courts must take judicial notice of 
the territories of the King in India, then if there has been a cession of terri¬ 
tory they must take notice of that, and they must do so independently of the 
Gazette , which is no part of the cession but only evidence of it.(5) The Court 
will take judicial notice of hostilities between the British Crown and any other 
State.(6) But the existence of war between foreign countries will not be judi¬ 
cially noticed.(7) It was held that the Court might, for the purpose of taking 
judicial notice of hostilities between the British Crown and others, refer to a 
printed official letter from the Secretary to the Government of the Punjab to 
the Secretary to the Government of India ; though it was observed that the 
letter was not evidence of the facts mentioned in detail by the writer.(S) 


The custom or rule of the road on land in England, which is followed in 
this country, is that horses and carriages should respectively keep on the near 
or left side of the road except in passing from behind when they keep to the 
fight.(9) At sea the general rule is that ships and steamboats, on meeting, 
end on, or nearly end on in such a manner as to involve risk of collision, 
should port their helms, so as to pass on the port, or left side of each other ; 
next, that steamboats should keep out of the way of sailing ships; and next 
that every vessel overtaking another should keep out of its wav.(10) 

The penultimate paragraph of the section is in accordance with the English 
h^w, so far as it enables the Court to refer to appropriate books or documents 
°f reference upon matters it is directed to take judicial notice of (11) : but is in 
advance of such law, in so far as it permits the Court to refer to such books 


G) Jakir Ali v. Raj Chutulcr, 10 C. L. 
K *’ 469, 475, 476 (1882). 

(2) Taylor, Ev., §§ 4, 16. 17, 18. 

G) Mighcll v. Sultan of Johore, 1 Q. 
J?\ (1894), 149, 161, per Kay. L. J. In 
. ls Ca se the person cited was the Sultan 
£ J°hore, and the means which the Judge 
°ok of informing himself as to his status 
an d which was held to be a proper means ) 
v>as by enquiry at the Colonial Office, v. 
Post. Lac h mi Narain v. Raja Partab, 2 A., 
17 (1878). 

(0 Field, Ev.. 6th Ed., 220. 

> Damodar Gardhnn v. Dcoram Kanji, 
•• 367, 404 (1876); per Lord Selbourne, 

. ; (i 


See s. 113, post. 

(6) S. 57. cl. (11). 

(7) Dolder v. Huntingfield, 11 Vc9., 

292. 

(8) R. v. Amiruddin, 7 B. L. R.. 63, 70 
(1871). 

(9) See Taylor, Ev., § 5. 

(10) lb and for the regulations for 
preventing collisions at sea, v. ib., note 
(7). Sec also Abbott’s Merchant Ship¬ 
ping, 13th Ed., p. 832, et seq. ib., 14th 
Ed., 908, etc. 

(11) Taylor, Ev., § 21 ; see as to refer¬ 
ence upon such matters, R. v. Amiruddin, 
7 B. L. R., 63, 70 (1871). 


<SL 


Glauses (8 
— 12 ). 


Clausa (13). 


Books or 
documents 
of reference. 




minis?*,. 



[: 
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.d dociiments on matters of public history, literature, science or art. 
in England, while the Courts may refer to such books and documents upon 
matters which are the subject of judicial notice, they may not consult them 
for any other purpose.(1) By the introduction of the words 44 and also on all 

matters of.science or art,” it is not meant that the Court is to take 

judicial notice of all such matters. It has been said that if this be so, the 
provisons as to expert evidence in section 45, and as to the use of treatises 
in section 60, would be unmeaning, and that what perhaps is meant is that 
though the parties must obey the law as laid down in sections 45 and 60, the 
Court may resort for its aid to appropriate books without any restriction.(2) 
These words will also include reference to matters of science or art which are 
of such notoriety, as to be the subject of judicial notice.(3) The Courts have 
under the present section, or the corresponding provisions of Act II of 1855(4), 
referred or permitted reference to Mill’s Political Economy(5), Tod’s Raj- 
pootana(6), Malcolm’s Central India(7), Buchanan’s Journey in Mysore(8), 
Elphinstone’s History of India(9), Harrington’s Analysis(lO), Minutes made by 
Sir John Shore and Lord Cornwallis(ll), Malthus(12), Thomason’s Direc¬ 
tions for Revenue Officers in the North-Western Provinces(13), Wilson’s 
Glossary(14), The Institutes of the Civil Law(15), Domat(16), Tod’s Rajas- 
than(17), Lord Palmerston’s speech in the debate on the relinquishment of 
the Protectorate of the Ionian Islands(18), the speech of Lord Thurlow in the 
debate in the House of Lords on the cessions made at the Peace of Versailles 
reported in the History of Parliament(19), British and Foreign State Papers ; 
Hertslet’s Commercial Treaties(20), Grant’s Observations on the Revenue 


(1) Collier v. Simpson, 5 C. & P., 74. 

(2) Markby, Ev. Act, 49. 

(3) The Courts will take notice of the 
demonstrable conclusions of science as of 
the movements of the heavenly bodies, the 
gradations of time by longitude, the 
magnetic variations from the true meridian, 
the general characteristics of photography, 
etc. But conclusions dependent on induc¬ 
tive proof, not yet accepted as necessary, 
will not be judicially noticed. Thus the 
Court has refused [Patterson v. McCatts - 
land, 3 Bland .(Ind.), 69 (Amer.)] to take 
judicial notice of the alleged conclusion 
that each concentric layer of a tree notes 
a year’s growth. Wharton. Ev., § 335. 

(4) S. 11 [All Courts and persons 
aforesaid may, on matters of public history, 
literature, science, or art, refer, for the 
purposes of evidence, to such published 
books, maps, or charts as such Courts or 
persons shall consider to be of authority 
on the subject to which they relate] ; and 
see s. 6, ib. [In all cases in which the 
Court is directed to take judicial notice, 
it may resort for its aid to appropriate 
books or documents of reference.! 

(5) Thakooranec Dossce v. Bisheshur 
Mookerjee , 3 W. R., Act X, 29 at p. 40 
(1865) ; I shore Chose v. Hills. W R Sp. 
No< 48. 51 (1862). 

(6) Thakooranec Dossce v. Bisheshur 

Mookerjee, fupra. at p. 56. 4 ‘The three 

greatest and best authorities on the modern 
Native States: Tod's Rajpootann for the 
North of India. Malcolms Central India 
for the Centre, and Buchanan’s Journey 


in Mysore for the South,” per Phear, J. 

(7) lb. 

(8) Ib. 

(9) lb., 31. 55; Sheikh Sultan v. 

Sheikh Ajtnodin, 17 B., 448 (1892); 

Forester v. Secretary of State, 18 W. R., 
354 (1872). 

(10) Thakooranec Dossee v. Bisheshur 
Mookerjee, supra, 31, 84. 

fll) Ib., 33, 84; Hills v. I shore Ghose, 

. R., Sp. No. 40 ; I shore Ghose v. Hills, 
W. R.. Sp. No. 48; s. c., 1 Hay, 350. 

[12) 7 hakoorancc Dossce v. Bisheshur 
Mookerjee, 3 W. R., Act X, Rul. 91, 72, 
101: I shore Ghose v. Hills, W, R., Sp. 
No. 48, 52. 

(13) Thakooranec Dossce v. Bisheshur 
Mookerjee, supra, 102, 114. 

<14) Ib., 103 ; Sheikh Sultan v. Sheikh 
Ajmodin, 17 B., 443, 444 (1892); Chcru - 
kunnefh v. Vengunat, 18 M., 2 (1894); 

Jivandas Kcshavji v. Framji Nanabhai, 7 
Botn. H. C. R., 45. 56 (1870); Rangasami 
Reddi v. Guana Sammantha, 22 M 267 
(1898). 

(15) Thakooranec Dossee v. Bisheshur 
Mookerjee, supra. 104: see observations of 
Sir Barnes Peacock on the Civil Law, ib. 

(16» Ib., Jotindromohun Tagore v. 
Gancndromohuu ^Tagore, 18 W. R., 364 

(1872). 

(17 i Makar ana Shri y. Vad Hal Vakhat - 
chand, 20 B., 61. 72 (1894). 

(18) Damodar Gordhan , v. Dcorani 
Kanji. 1 B.. 380 (1876). 

(19) lb., 386. 

(30i Ib , 387, 3^4, 395. 
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B£e4gal(l), Colebrooke’s Remarks on the Husbandry of Bengal(2), Maine’s 
cient Law(3), A Memoir on the Land Tenure and Principles of Taxation 
m Bengal published by a Bengal Civilian in 1832(4), Taylors Medical 
Jurisprudence^), Wigram on Malabar Law and Custom, Logan's Treatise on 
Malabar and Glossary(6), Chever’s Medical Jurisprudence^), Lyon’s Medical 
Jurisprudence, Playfair’s Science and Practice of Midwifery(S), Shakespeare's 
Dictionary(9), Morley’s Glossary inserted in his Digest(lO), Minutes of Sir 
Thomas Munro(ll), Clark’s Early Roman Law(12), Aitchison’s Treatise(13), 
Grant Duff’s History of the Mahrattas(14), a Portuguese work by Era Antonio de 
Goneca published at Coimbra in 1606, the India Orientalis Christiana, by Father 
Paulinus, Hough’s History of Christianity in India(15), Fergusson s History 
of Architecture(16), Hunter’s Imperial Gazetteer of India(lT), the Duncan 
Records, Wynyard’s Settlement Report, Robert’s Settlement Report(18), 
McCulloch’s Commercial Dictionary (19), 

Simcox’s Primitive Civilization(21), Wilk’s 
Hamilton’s Eastern India, Rajendra Lai 

Tables(24), Koch and Schaell, Histoire des _ 

Diplo)natique( 25), Annual Register(26), Kattywar Local Calendar and Direc- 
tory(27), Borrodaile’s Caste Rules(28), Lord Mahon’s History of England(29), 
Smollett’s History(30), Hallam’s Middle Agos(31), Maudsley’s Responsibility 
in IMental Disease, and Bueknill and Tuke’s Psychological Medicine(32), Crokes 
on Castes and Tribes of the N. W. P. and Oudh(33), Srinivasa Ayyangar’s 
Progress in the Madras Presidency and Arbuthnot’s Selections from the Minutes 
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Smith’s Wealth of Nations(20), 
History of Mysore(22), Buchanan- 
Mitra’s Budha-Gya(23), Prinsep’s 
Traites de Paix ; Dumont’s Corps 


(1) Hills v. I shore Ghose, W. R., Sp. 
No. 40. 

(2) lb. 

(3) I shore Ghose v. Hills, W. R., Sp. 
No. 48, 49, 

(41 lb. 

(5) Hatim V. R. t 12 C. L. R.. 86 0882) ; 
Hurry Churn v. R., 10 C., 140, 142 (1883) ; 

v. Dado Ana, 15 B., 452, 457 (1889); 
£ v. Kader Nasyer, 23 C.. 608 (1896); 
*ikam Singh v. Dhan Kumvar, 24 A.. 449 
(1902). ) 

^6) Cherukunneth Nilkandhen v. Ven- 
Suuat Padmanabho. 18 M., 8, 11 (1894): 
Augustine v. Medlycott, 15 M., 247 (1892) : 
Ramasami Bhagabhathar v. Nagendravvan, 
19 M., 33 (1895). 

G) R. v. Dada Ana, 15 B., 457 (1889). 
W Tikam Singh v. Dhan Kunwar, 24 
A., 448. 449 (1902). 

( 1 2 3 * 5 * * * 9 10 * * * 14 ^ Gajraj Puri v. Achaibar Puri, 16 
A., 191, 194 (1893). 

(10) Jivandas Kcshavji v. Fraynji Nana- 
bh 7 Bom. H. C. R.. 45, 56 (1870). 

Ol) Sheikh Sultan v. Sheikh Ajmodin, 
17 B.. 447 (1892). 

02) Jotendratnohan Tagore v. Gancndro- 
m ohun Tagore , 18 W. R., 366 (1872). 

03) Sheikh Sultan v. Sheikh Ajmodin. 
17 B., 439; Datnodar Gordhan v. Deoram 
Kanji, 1 B., 388, 389, 395, 397, 430, 431, 
432, 433, 454. 456, 458 (1876) ; Lachmi 
Narain v. Raja Partab, 2 A.. 17 (1878). 

(14) Sheikh Sultan v. Sheikh Ajmodin. 
17 B., 439. 

0 5) Augustine v. Medlycott . 15 M.. 

241 (1892). 


(16) Secretary of State v. Shunmu- 
garaya Mudalier, 20 I. A., 84 (1893). 

(17) lb.. 83. arg. ; his description of the 
estuary of the River Hughli was referred 
to by the Court in the salvage action, In 
the matter of the German Steamship 
Drachenfels, 27 C., 860 (1900). 

(18) Bcjai Bahadur v. Bhupindar Baha¬ 
dur, 17 A., 460 (1895). 

(19) Hormasji Karsetji v. Peider, 12 
Bom. H. C. R., 206 (1875). 

(20) lb., 207. 

(21) Ramasami Bhagvathar v. Nagen- 
drayyan. 19 M., 33 (1895). 

(22) Fakir Muhammad v. Tirumala 
Chariar, 1 M., 213 (1876). 

(23) Jaipal Gir v. Dharmapala. 23 C., 
74 (1895). 

(24) Forester v. The Secretary of State, 
18 W. R., 354. 

(25) Damodhar Gar dhan v. Deoram 
Kanji, 1 B.. 393 (1876). 

(26) lb.. 436. 

(27) lb., 454, 455. 

(28) Verabhai Ajubhai v. Bai Hirabhai, 

7 C. W. N., 716 (1903). 

(29) Lachmi Narain v. Raja Pa* tab, 2 
A., 21 (1878) : in which also it was held 
that histories, firmans, treaties and replies 
from the Foreign Office could be referred 
to. 

(30) lb., 15. 

(31) lb., 23, 24. 

(32' R. v. Kader Nasyer, 23 C . 608 
(1896). 

(33) Mariam Bibcc v. Sheikh Mahomed 
Ibrahim. 28 C. L. J. f 306. 
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JUDICIAL NOTICE. 


Jt Sir Thomas Munro(l), Dubois’ Hindu Manners, Customs and Ceremonies^ 
Atkinson’s Gazetteer and Settlement Reports of Alighur(3), Balfour’s Cyclo¬ 
pedia of India ; Thomas’ Report on Chank and Pearl Fisheries; Thurston’s 
Notes on Pearl and Chank Fisheries and Marine Fauna of the Gulf of Manaar ; 
Emerson’s Tennant’s “ Ceylon ; ” Cosmos Indico pleustes ; Abu Zaid k ‘ Voyages 
Arabes,” Nelson’s tc Manual of the Madura Country ”(4), Hunter’s Statistical 
Account of Bengal; Stirling’s Account, Geographical, Statistical and Historical, 
of 0rissa(5), the Oxford New Dictionary(6), and the Dictionaries generallv(7), 
and other similar books and documents of reference. When the Lower Court 
relied on Sangunni Menon’s History of Travancore as an authority with regard 
to certain alleged local usages, the High Court did not consider it regular to 
have relied on this book, which had not been made an exhibit in the cause, 
without first having called the attention of the parties to it, and heard what 
they had to say about the matter to which the book referred.(8) In the case of 
Sajid Ali v. Tbad Ali( 9), the Privy Council adversely observed upon a judgment 
of a Lower Court which appeared to them to have had the unsafe basis of 
speculative theory derived from medical books, and judicial dicta in other 
cases, and not .to have been founded upon the facts proved in this. In Dorab 
Alh/ v. Abdool Azeez( 10), the Privy Council held that the fact “ that the Province 
of Oudh was not, when first annexed to British India, or at the date of the exe¬ 
cution, annexed to the Presidency of Fort William, was, if not one of those 
historical facts of which the Courts in India are bound, under the Indian Evi¬ 
dence Act, 1872, to take judicial notice, at least an issue to be tried in the cause.” 
In the undermentioned criminal trial, the Court took judicial notice of the 
fact that at the period when the offence of dacoity was alleged to have been 
committed, the district of Agra was notorious as the scene of frequent and 
recent dacoities.(ll) And in Ishri Prasad v. Lalji Jas( 12), the Court said with 
reference to a document: “ It is common knowledge, of which we are en¬ 
titled to take notice, that the original records of the Agra Divisions were des¬ 
troyed during the Mutiny of 1857, and, therefore, under s. 56, cl. (c) of the 
Indian Evidence Act, the copy is admissible as secondary evidence of the ori¬ 
ginal.” There is a real but elusive line between the Judge’s personal know¬ 
ledge as a private man and his knowledge as a Judge. A Judge cannot use 
from the Bench under the guise of judicial knowledge that which he knows only 
as an individual observer.(13) Where to draw the line between knowledge of 
notoriety and knowledge of personal observation may sometimes be difficult, 
but the principle is plain.(14) The Court may presume that any book to which 
it refers for information on matters of public or general interest, was written 
and published by the person, and at the time and place, by whom or at which it 
purports to have been written or published.(15) In questions of public history 


(1) Venkatanarsimha Naidu v. Danda- 
mudi Kottaya, 20 M., 302 (1897). 

(2) Ramasami Aiyar v. Vengudisami 
Ayyar, 22 M., 113, 215 (1898). 

(3) Garuradhwaja Prasad v. Superun- 
dhzvaja Prasad, 27 I. A., 248 (1900). 

(4) Anna Kurnam v. Mutlupayal, 27 M., 
557 (1903). 

(5) Shyamanand Das v. Rama Kanta , 32 
C., 6, 13 (1904). 

(6) In re Dadabhai v. Jamscdji, 24 B., 
293, 299 (1899). 

(7) Jb. f 295. 

(8) Vallal)ha v. Madusudanam, 12 M.# 
495 (1889). 

(9) 23 C., 1, 14 (1895). 

(10) 5 I. A., 11/6, 124 (1878). 


(11) R. v. Bholu, 23 A., 124, 125 (1900). 

(12) 22 A., 302 (1900). 

(13) Durga Prasad Singh v. Ram Doyal 

Chaudhuri, 38 C., 153, and see Lakshmayya 
v. Sri Raja Viradaraja Appason, 36 M., 
168 (1913) ; a Judge can use general 

knowledge as in determining the value of 
evidence but not his knowledge of parti¬ 
cular facts. 

(14) Wigmore, F.v., § 2569; for the case 
of a Judge giving his own personal 
experience, see In re Dhvnpiit Singh, 20 
C., 796, and as regards his experience in 
his Court, see San Mu Bazv v. Mi Khoron, 
45 I. C., 734. 

' (15) S. 87, post. 
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Mirfc can only dispense with evidence of notorious and undisputed facts.(1) 
been held that printed letters seventy-five years old are admissible as 
evidence of the history of a district but not as proof that certain missionaries 
lived or died at certain times.(2) It has been held that the question of title 
between the trustees of a Mosque though an old and historical institution, and 
a private person, cannot be deemed a matter of public history ” within the 
meaning of this section, and historical works cannot be used to establish title 
to such property.(3) In the case cited(4), the accused was prosecuted and 
convicted under section 495A (1) of the Calcutta Municipal Act for selling 
adulterated ghee. The Assistant Analyst to the Corporation applied certain 
processes of analysis to the sample of ghee in question and obtained certain 
results from which he made the deduction that the ghee had been adulterated 
with certain percentages of foreign fat. No other expert witness was examined 
on either side and the defence contended that according to the standard works 
on the subject no such deduction could be made. Some of those works were 
put to the Analyst in cross-examination by the defence. The Magistrate allowed 
the defence to rely on this evidence and dealt with it as being in evidence in 
the judgment. Held , per Woodroffe, J. that the Magistrate was not wrong 
m making use of the text books, but that the use of scientific treatises mav 
lead to error if either those who use them are themselves not experts in the 
matter dealt with or not assisted by experts to whom passages relied on may 
be put. Held therefore in the circumstances of the present case that it would 
not be safe to rely on the books alone without the aid of an expert, and there 
be a retrial. Held, per Chitty J :—The procedure adopted by the 
Magistrate was incorrect if it were intended thereby to make these books and 
all their contents evidence in the case. The use of such books by the Court 
was regulated by sections 57 and 60 of this Act. Books of reference may be 
used by the Court on matters (inter alia ) of science, to aid it in coming to a 
right understanding and conclusion upon the evidence given. While treatises 
may be referred to, in order to ascertain the opinions of experts who cannot 
be called, and the grounds on which such opinions are held, the Courts should 
be careful to avoid introducing into the case extraneous facts culled from text¬ 
books and also to refrain from basing a decision on opinions the precise applic¬ 
ability of which to the subject matter of the prosecution it was impossible to 
gauge. The books may be usefully referred to in order to comprehend and 
appraise correctly the evidence of the expert who has made the analysis and 
has given his opinion on oath as to the result of such analysis, but it would be 
dangerous to base the deecision of the Court- solely on the evidence of books 
whether for a conviction or an acquittal. Held, per Smither, J :—the Magistrate 
was right- under section 70 of this Act to admit- the evidence of the text 
books. 


<SL 


The penultimate (in so far as it deals with matters the subject of judicial Refreshing 
notice) and the last paragraph of section 57 follow the English rule, according memory of 
to which, where matters ought to be judicially noticed, but the memory of the ^ udge * 
Judge is at fault, he may resort to such means of reference as may be at hand. 

I-hus if the point be a date, he may refer to an almanac ; if it be the meaning of 
a word, to a dictionary ; if it be the construction of a Statute, to the printed 
c °py.(5) But a Judge may refuse to take cognisance of a fact, unless the party 
calling upon him to do so produces at the trial some document by which his 
memory might be refreshed.(6) Thus Lord Ellenborough(7) declined to take 


(1) Ambalam Pakkiya U day an v. Battle, 
36 M., 418 (1913). 

(2) lb. 

(3) Far sand Alt v. Zafar Alt, 46 I. C., 
119. 

(4) Granada Venkata Rufttam v. Cor¬ 


poration of Calcutta, 22 C. W. N., 745 ; 
s. c.. 19, Ct\ L. J., 753, 28 C. L. J.. 32. 

(5) Taylor, Ev.. § 21. 

(6) lb. 

(7) I n Van Omeron v. Dowich, 2 Camp.. 
44. 
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judicial notice of the King’s Proclamation, the counsel not being prepared with a 
•copy of the Gazette in which it was published ; and in a case in which it became 
material to consider how far the prisoner owed obedience to his sergeant, and 
this depended on the Articles of War, the Judges thought that these ought to 
have been produced.(1) It has been said that “ with regard to rules of law 
the Judge stands in a somewhat different position to that in which he stands 
in regard to what, as opposed to law, are called the ‘ facts ’ of the case. The 
responsibility of ascertaining the law rests wholly with the Judge. It is not 
necessary for the parties to call his attention to it; and the last paragraph 
of the section is not applicable to it.”(2) In many cases, the Courts have 
themselves made the necessary enquiries, and that, too, without strictly con¬ 
fining their researches to the time of the trial. Thus where the question was, 
whether the federal republic of Central America had been recognised by the 
British Government as an independent State, the Vice-Chancellor sought for 
information from the Foreign 0ffice(3) ; in another case, the Court of Common 
Pleas directed enquiry to be made in the Court of Admiralty as to the Maritime 
law(4) ; and the same Court also once made enquiry as to the practice of the 
Enrolment Office in the Court of Chancery(5) ; while Lord Hardwicke asked an 
eminent conveyancer respecting the existence of a general rule of practice 
in the latter’s profession.(6) So the Lord Chancellor made enquiry at the India 
House, upon which it appeared from the proceedings of the Governor-General 
of Bengal that a certain person was a Magistrate(7) ; and the Vice-Chancellor 
made enquiry of the United States Legation whether credit would be given 
in the Courts of America to a document in a particular shape with a view to its 
admission in evidenee(8) ; and in the case cited enquiry was made at the Colonial 
Office as to the status of the Sultan of Johore.(9) So a similar practice has been 
followed in this country where in application under the Civil Procedure Code, 
section 380(10), that the plaintiff be required to furnish security for the costs 
of a suit, it was necessary to determine whether the cantonments of Wadhwan 
and Secunderabad were within the limits of British India,the Bombay Court(ll) 
directed its Prothonotary to make enquiries from the Secretariates) ; and the 
Calcutta Court(13) directed the Registrar of the Court to write to the- Foreign 
Office to ascertain the circumstances under which the place came into existence 
as a British cantonment and the real character of its connection with the British 
Government.(14) It being suggested in the Insolvency Court of Bombay that 
it was desirable to enquire what had been the practice of the High Courts at 
Calcutta and Madras, the Bombay High Court directed letters to be written 
by the Prothonotary to the officers of both these Courts, requesting them to 
give the required information.(15) In the case cited it has been held that under 



(1) Cited by Buller, J., in R. v. Holt, 
5 T. R., 446. 

, ,(2) Markby, Ev. Act, 50. 

(3) Taylor v. Barclay, 2 Sim., 221. 
See also The Charkieh, 42 L. J.. Adm., 17. 
Cited in Lachynx Narain v. Raja Par tab, 
2 A., 17 (1878). 

(4) Chandler v. Greaves, 2 H. Bl., 606, 
n. (a). 

< 5) Doe v. Lloyd, 1 M. & Or., 685. 

<6) Willoughby v. Willoughby, 1 T. R., 
772, see Taylor, Ev., 8 21. 

(7) Hutcheson v. Manningion, 6 Ves., 
823, 824. 

(8) In re Davis's Trusts, L. R., 8 Eq., 
89, 99. 

(9) Mighell v. Sultan of Johore, 1 Q* 
B. (1894), 149, 161. In reply a letter 
was sent, written by the Secrel«rry of 


State for the Colonies. It was contend¬ 
ed that the letter was not sufficient^ but 
Kay. L. J., observed, “ I confess I cannot 
conceive a more satisfactory mode of 
obtaining information on the subject than 
such a letter and the statement was held 
to be conclusive. 

(10) Now represented by O. XXV. r. 1. 

(11) Bay ley, J. 

(12) Tricam Panachand v. Bombay, 

Baroda, &c., Railway , 9 B., 244 247 

(1885). 

(13) Sale, J. 

(14) Hossain Ali v. Abid AH, 21 C., 177, 
178 (1893). See also Lachmi Narain v. 
Raja Partab, 2 A., 7 (1878). 

(15) In re Bhagwandas Hurjivan, 8 B., 
*11, 516 (1884). 
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tins section the Canon Law can be invoked as a guide in deciding questions of 
temporal rights in the Catholic Church.(l) 


58. No fact need be proved in any proceeding which the 
parties thereto or their agents agree to admit at the hearing, 
or which, before the hearing, they agree to admit by any writing 
under their hands, or which by any rule of pleading in force at 
the time, they are deemed to have admitted by their pleadings : 

Provided(2) that the Court may, in its discretion, require 
the facts admitted to be proved otherwise than by such admis¬ 
sions. 

Principle—Proof of such facts would ordinarily be futile. The Court 
has to try the questions on which the parties are at issue, not those on which 
they are agreed.(3) See Notes, post , and Introduction, ante. 

S. 3 (“ Fact”) s. 3 (“Proved.”) s. 3 (“Court,”) 

Steph. Dig., Art. GO ; Taylor, Ev., §§ 724A, et seq., 783 ; Annual Practice, 0. 32, it. 1—5 
Civ. p r . Code, (2nd Ed.), O. XI, and O. XII, pp. 777—804, O. XVIII, r. 5, p. 844 ; Greeley, 
Ev., 47—51 ; (Admissions by agreement and waiver of proof) 456, et seq ; (Effect of the 
Admissions), 9—46; (Admissions in the Pleadings); Roscoe, Cr. Ev., 13th Ed., 115,116; 
Roseoe, N. P. Ev., 72—75 ; Powell, Ev., 9tli Ed., 420—430 ; Phipson, Ev., 5th Ed., 10.» 


COMMENTARY. 

The section deals with the subject of admissions made for the purpose of 
dispetisinif with proof at the trial, which admissions must be distinguished from 
evidentiary admissions or those which are receivable as evidence on the trial.(4) 
A Court-, in general, has to trv the questions on which the parties are at issue- 
not those on which they are agreed.(5) Thus the admission of a defendant’s 
vakil in Court was held to be evidence of the receipt of a certain sum of money, 
and to do away with the necessity for other proof.(6) So also the admission 
of a fact upon the pleadings will dispense with proof of that fact.(7) Although 
a plaintiff, when the defendant denies his claim, is bound to prove his case by 
the document on which he relies, still if the defendant admits any sum to be 
due, that admission, irrespective of proof offered by the plaintiff, is sufficient 
to warrant a decree in the plaintiff’s favour for the amount covered by the ad- 
mission.(8) So, a subsequent agreement by the mortgagee to take less than 
his due under a registered mortgage is an agreement modifying the terms of 
a written contract and if it has to he proved aural evidence is inadmissible 
under section 92, Proviso 4. Where however such an aural agreement is 
admitted^ he pleadings of the parties the proof of the agreement is dispensed 


Gireebala Dabia, 10 W. R., 322 (1868). 

(7) Burjorji Cutsetji v. Muncherji 

Kuvcrji, supra; see as to this case, post; 
but as to admissions not mady in the 
pleadings, but in a deposition, see Sheikh 
Ibrahim v. Parvata Hari, 8 Bom. H. C. R., 
A. C. J., 163 (1871). As to estoppel by 
pleading, see Ditwmony Dabea v. Doorga 
Per shad, 12 B. L. R., 274, 276 (1873) ; 
Luchman Chundcr v. Kali Churn, W. 
R., 292, 297 (1873 V As to estoppel 

generally, see s. 115, post. 

(8) Issur Chundcr \. Xobodecp thun¬ 
der, 6 W. K., 132 (1866). 


4;» ' kiya U day an v. Bartle, 

4j 3). 

to ore proviso and applica- 
OricntaJ, etc., Assur- 
nha Chari , 25 M., 205 

\rsetji v. Muncherji 
152 (1880). 
ese latter, ss. 17, 18, 
:e Lakhichand v. Lal- 
i. c., 45 I. C., 555. 
st’tji v. Muncherji 
152 (1880). 

Bhuttacharjce v. 
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FACTS ADMITTED. 


. by this section, and the Court is bound to recognise and give effect to su 
agreement.(l) It appears to be doubtful upon the English cases whether 
admissions for the purpose of trial amount to more than a mere waiver of proof, 
and whether if a party seeks to have any inference drawn from facts so admitted, 
he must not prove them to the jury.(2) But the terms of the present section 
seem to show that proof of such facts is dispensed with for all purposes, and 
that inferences may be drawn from them in all respects as if they had been 
proved by the party who seeks to draw from them such inferences. 


Admissions for the purpose of a trial in civil cases may be divided into (a) 
admissions on the record, which are either actual , i.e either on the pleadings 
or in answer to interrogatories or implied from the pleadings ; and (6) admissions 
between the parties, which may either be by agreement or notice.(3) Such 
admissions may thus be made either (a) pursuant to notice(4) ; (fc) by agreement 
at(5) or before(6) the trial; (c) by the pleadings(T) In the case of admissions 
made before the hearing, the section requires that the admissions be in 
the handwriting of the party or of his agent. The admissions mentioned in 
this section take the place of witnesses called to prove the facts admitted, but 
in any case the Court may in its discretion require the facts howsoever ad¬ 
mitted to be proved otherwise than by such admission. When an admission, 
as frequently happens, is made at the hearing, the Judge’s note is sufficient 
record of the fact. Generally as to what takes place before a Judge at a trial, 
civil or criminal, the statement of the presiding Judge or his notes are conclu¬ 
sive. Neither the affidavits of bystanders, nor of jurors, nor the notes of counsel 
or of shorthand-writers are admissible to controvert the notes or statement 
of the Judge.(8) It has been held that an admission in a civil case is conclusive 


( 1 ) Malappa v. Naga Chetty, 42 M., 41; 
s. c M 48 I. C., 158. 

( 2 ) See Edmunds v. Groves, 2 M. & W., 
642, 645, per Aldersou, B. 

(3) Sec Annual Practice. 

( 4 ) As to the case of a notice to admit 

genuineness of documents under O. XXII, 
r, 2 , 2 nd Ed., p. 801, of the Civ, Pro. 
Code, see O. 32, r. 2, and generally as to 
admissions pursuant to notice, O. 32, rr. 
1—5; Taylor, Ev„ § 724A, ct scq.; and 
as to discovery generally see Appendix 
and Civ. Pr. Code. O. XI, 2nd Ed., 
pp. 777 —800. Under the existing 
procedure documents which are not ad¬ 
mitted must be proved. The observation 
in Bibee Jokai v. Begler, 6 Moo. I. A., 
521 (1856), and Nandkishore Das v. 

Raytkaly Roy, 6 B. L. R., App., 49, 51 
(1871), were made with reference to a 
state of procedure which no longer exists. 
See Field. Ev„ 379. 

( 5 ) S. 58: see Ch. XI of the Civ. Pr. 
Code, O. XIV. 2 nd Ed., pp. 813—824, on 
the settlement of issues. A party is bound 
by an admission of fact made by his 
pleader at the trial: see Kalsekanund 
Bhuttacharjcc v. Gireebala Dcbya, 10 W. 
R.. 322 (1868): Rajundcr Narain v. Bijai 
Govind, 2 Moo. I. A., 253 0839) ; Khajah 
Abdool v. Goar Moure, 9 \V R., 375 

(1868) * Srermutty Dosser v. Pitambur 
Pundah. 21 W. R., 332 0874); Kozvcr 
Narain v. Srccnath Miner, 9 W. R., 485 
(1868) ; Berkley v. Mussamut Chitlur, 5 


N.-W. P., 2 (1873). But where a vakil 
upon a mistaken view of the law goes 
beyond and contravenes his instructions, 
his erroneous consent cannot bind his 
client: Ram Kant v. Brindabun Chunder, 
16 W. R., 246 (1871). A party is not, 
however, bound by an admission of a 
point of laze nor precluded from asserting 
the contrary in order to obtain the relief 
to which upon a true construction of the 
law he may be entitled; Tagore v. Tagore , 
I. A., Sup. Vol., 71 (1872); Surendra 

Keshav v. Doorga Sunderi, 19 I. A., 115 
(1892) ; Gopec Lall v. Clumdraolcc, 11 B. 
L. R., 395 (1872). An erroneous admis¬ 
sion by counsel or pleader on point of law 
does not bind the party; MaJiarani Beni 
v. Dudh Nath, 4 C. W. N., 274 (1899); 
Krishna]i Narayan v. Rajmal Munich . 74 

B. , 360. 

(6) S. 58. and see Civ. Pr. Code, O 
XII. 2nd Ed., pp. 801—804, supra. 

(7) S. 58. see post. 

(S') /?. v. Pestanji Dinsh '• 

C. R., 57, 81 (1873), whei c tilc 

collected. Norton, F.v., 238. ki * o-lier 
case in the Calcutta High Court was 
stated that a judgment dclib eri,u ‘B accord¬ 
ing the admission of a plc 1( ^ er n 
taken as correct, unless it h contradicted 
by an affidavit; or the Judge’s own admis¬ 
sion that the record he made va wrong 
Ifur Dyal v. Hee ratal, 16 \V* 107 

0871). 
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made for the purpose of dispensing with the proof at the trial.(1) But an 
admission made by a party to a suit or his attorney that a certain fact exists 
and need not be proved, does not dispense with proof of the existence of that 
fact subsequent to the date of the admission. (2) The fmiction of admissions 
made on the pleadings is to limit the issues and therewith the scope of the evi¬ 
dence admissible.(3) Where in a suit for specific performance of an agreement 
the defendant admitted in his written statement the terms of the agreement 
and its execution the Court held that the plaintiff was not called upon to prove 
the execution of the agreement or to put it in evidence, and citing the case of 
McGowan v. Smithy) and Gresley on Evidence(5), remarked as follows :— 
“ A Court, in general, has to try the questions on which the parties are at issue, 
not those on which they are agreed ; and c admissions/ which have been deli¬ 
berately made for the purposes of the suit whether in the pleadings or by agree¬ 
ment, will act as an estoppel to the admission of any evidence contradicting 
them. This includes any document that is by reference incorporated in the 
bill or answer.(6) The point is not in issue ; and as to the counter-state¬ 
ments of the parties, ‘ a plea or a special replication 1 2 3 4 5 6 7 8 9 admits every point that 
it does not directly put in issue. The same rule applies to an answer when it 
• assumes the form of a demurrer or plea by submitting a point of law or by 
introducing new facts. Thus a submission ‘ that the defendants would not be 
m any way affected by the notice set forth in the bill, precluded them from 
disputing the validity of this notice/(7) Such rules are to be applied with 
discretion in this country, where a strict system of pleading is not followed(S) ; 
c Jy acre, as I suppose everywhere, the language of Lord Cairns holds true, 
that the first object of pleading is to inform the persons against whom the suit 
is directed, what the charge is that is laid against them/(9) The principle is 
equally valid as applied to either party in the cause. The Court is to frame 
the issues according to allegations made in the plaint or in the written state¬ 
ments tendered in the suit. . . . But the issues, as they stand, were 

suggested by the defendant’s counsel. They waive controversy as to the actual 
execution of the document, assume it to have been executed, and raise questions 
only that depend for their pertinence on that assumption. Under such cir¬ 
cumstances the plaintiff is not, I think, called on to prove the execution of the 
ocuinent or to put it in evidence. If the document being pronounced abso- 
utely invalid for some purpose on considerations of public policy it were sought 
° defeat the law through the effect usually given to an admission in pleading, 
such an attempt could not be allowed to succeed, but for its proposed purposes 
in this case it is not invalid/’(10) An admission may be implied. Thus where a I, 
suit is so conducted as to lead to the inference that a certain fact is admitted, the/ 
tourt may treat it as proved, and a party in appeal cannot afterwards question) 
it and recede from the tacit admissions.(11) And this is so not only for thej , 
particular issue, but for all purposes, and for the whole case.(12) So, where ( 
counsel, in his opening, states, though he does not subsequently prove, his client'! 
to be in possession of a certain document, this will, after notice to produce. 


(1) Urquhart v. Butterfield, 37 Ch. D., 
357; Harvey v. Croydon Union, 26 Ch., 
249; Gresley, Ev.. 4598: Taylor, Ev., 783. 

( 2 ) Lawson’s Presumptive Ev., 189, 
dtmg McLeod v. IVakelcv. 3 C. & P., 311. 

(3) Wills, Ev., 101 ; ib.. 2 nd Ed., 150. 

(4) 26 L. J., Ch., 8 . 

(5) Law of Evidence. 457, 22 . 

(6) lb.. 457. 

(7) Gresley, Ev., 457, 22 . 

( 8 ) See next paragraph. 

(9) Brou'nc v. McCli?\tock, 6 E. & I., 
App. at 453. 


( 10 ) Burjorji Cursctji v. Munchcrji 
Kuverji, 5 B.. 143, 152, 153 (1880); see 
Sambayya v. Gangayya, 13 M., 312 (1880) ; 
hut as to admissions with respect to un¬ 
stamped or unregistered documents; see 
s. 65. cl. ( b), post. 

( 11 ) Mohima Chundcr v. Ram Kishore, 
23 W. R.. 174 (1875); s. c., 15 B. L. R., 
142. 155 ; following Stracy v. Blake , 1 
M. & W„ 168; Doe v. Roc, 1 E. & B„ 
279. 

( 12 ) Bolton v. Sherman, 2 M. & W. t 
403. 
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admit secondary evidence thereof from his adversary. (1) Where in an 
of salvage the defendants admitted in their defence all the facts alleged in the 
various statements of claim, but not the inferences sought to be drawn from 
them, it was held that further evidence as to the salvage services was inadmis¬ 
sible, the Court being only concerned with the admitted facts. (2) And where 
neither party had objected when a case was made over to a Joint Subordinate 
Judge, it was agreed that they had by this tacit admission agreed to dispense 
with proof of jurisdiction.(3) 

A vakil’s general powers in the conduct of a suit include the power to 
abandon an issue which in his discretion he thinks it inadvisable to press.(4) 

The effect given in the English Courts to admissions on the pleadings was 
formerly greater than that given to admission in the less technical pleadings 
in the Courts in India.(5) But now under the Code of Civil Procedure 0. VIII, 
r. 5, “ Every allegation of fact in the plaint, if not denied specially or bv neces¬ 
sary implication or stated to be not admitted in the pleading of the defendant, 
shall be taken to be admitted except as against a person under disability : 
Provided that the Court may in its discretion require any fact so admitted 
to be proved otherwise than by such admission.” 

This rule is taken from the English 0. XIX, r. 13 ; but that rule has been 
modified in accordance with this section. (6) 

The section only deals with the authority of agents to make admissions 
of particular facts in the suit. There is a considerable difference between the 
case where a pleader by way of compromise purports to give up a right claimed 
by the client, or to saddle him with a liability that is not admitted, and the case 
where a pleader makes admissions as to relevant facts in the usual course of 
litigation, however much those admissions affect the client’s interest. The 
power to bind by such admissions, which, in effect, is but dispensing with proof 
of the facts admitted, is one of the well-recognised incidents of a pleader’s general 
authority. To deny power so to bind the client or to do any similar act obviously 
necessary for the due conduct of litigation would so embarrass and thwart a 
pleader as in a great measure to destroy his usefulness. But no such undesir¬ 
able results w r ould follow from holding that in the absence of specific authority 
a pleader cannot bind by compromises strictly such.(7) 

In a Civil case there is no doubt that the party or his pleader may at any 
time relieve his adversary from the necessity of proof ; and the generality of 
the language used in this section might lead to the inference that this was so 
in a Criminal trial also. But as to admissions before the hearing it is certain 
that in a Criminal case they can only be used as evidence, and for this purpose 
it does not signify whether they are in writing or not; and it is generally sup¬ 
posed that in a Criminal charge admissions made after a plea of not guilty can 
also only be made use of as evidence.(8) In England the rule has been stated 
to be that in a trial for felony the prisoner (and therefore also his counsel, 
attorney or vakil) can make no admissions so as to dispense with proof, though 
a confession may be proved as against him, subject to the rules relating to the 



(1) Duncombe v. Dauiell, 8 C. & P., 
222 ; approved in Holler v. IVortnan, 2 
F. & F., 165 ; 3 L. T. N. S., 741 ; contra 
Machell v. Ellis, 1 C. & K., 682, in which 
Pollock, C. B., declined to take the facts 
from the opening of counsel. 

(2) The Butsshire (1909), P., 170. 

(3) Bard to v. Rodrigues (1910), 35 B., 
24. 

(4) Venkata Narasimha v. Bhashyakarlu 
Naidu , 25 M., 367 (1902). 

(5) Amritolal Bose v. Rajoneckant 


M it ter, 15 B. L. R. (P. C.), 10, 23 (1875) ; 
28 W. R., 214; L. R., 2 I. A., 113, per Sir 
B. Peacock: Burjorji Cursetji v. Mutt- 
cherjt Kuvcrji, 5 B., 143, 152 (1880), per 
West, J., [Rules with regard to admission 
by pleading must be applied with discre¬ 
tion in this country] ; Norton, Ev., 115. 

(6) O. VIII, r. 5, 2nd Ed., pp. 733, 734. 

(7) in the previous editions this sub¬ 
ject which does not belong to the Law of 
Evidence will be found treated. 

($) Markby, Ev., Art. 51. 
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of confessions.(l) In cases of felony it is the constant practice 
of .the Judges at the Assizes to refuse to allow even counsel to make any 
admission.(2) In a case also of indictment for a misdemeanour (perjury) where 
it appeared that the attorneys on both sides had agreed that the formal proof 
should be dispensed with and part of the prosecutor’s case admitted, Lord 
Abinger, C. B., said : “ I cannot allow any admission to be made on the part of 
the defendant unless it is made at the trial by the defendant or his counsel 5 ; 
and the defendant’s coimsel declining to make any admission the defendant 
was acquitted. (3) A plea of guilty only admits the offence charged and not 
the truth of the depositions.(4) Prior to this Act the reported decisions are 
not uniform.(5) It has been suggested that the section applies to Civil suits 
only.(6) Though it is not in terms so strictly limited, the suggestion receives 
warrant from the phraseology employed, which is more suitable to Civil than 
to Criminal proceedings. Whether this section applies to Criminal cases or 
not, the Court may, by the express terms of the section, in its discretion require 
he facts admitted to be proved otherwise than by such admissions. It is not 
the practice of counsel or vakils to make admissions in Criminal cases, and 
even if they have the power, they will seldom, if ever, assume the responsibility 
of making such admissions. Were such an admission made, the Court would 
doubtless in most Criminal cases require the facts admitted to be proved 
otherwise than by such admissions under the provisions of the last paragraph of 
the section.(7) In a case in the Madras High Court it was held that this section 
would not enable a Judge to admit the evidence of an absent witness under 
section 32 where the reasons specified in that section had not been proved but 
the accused had consented to such admission or had failed to object to it.(8) 
As to a plea of guilty, see s. 43. 




(1) Stcph. Dig., Art. 60. 

PMUm Ev., 10th Ed., 391, n. 6; 
Ev., 2nd Ed., 171; see Roscoe, Cr. 
Ev -> 13th Ed., 115, 116. 

(3) R . v . Thornhill, 8 C. & P., 575; 
1 ^ ill be observed that this was a case 

0 admission before trial, the Judge 
assuming that an admission could be made 
a the trial by the defendant or his 

counsel. 

„ ^ R - V. Riley, 18 Cox., 285; Foucar 
' Sinclair, 33 T. L. R., 318. 

49 n R ' V ' Ka ~ iln Mundlc, 17 W. R., Cr. 
(1872), it was held that admissions 
a( e by a prisoner's vakil cannot be used 


against the prisoner. But in R. v. Gogalao, 
12 W. R., Cr., 80 (1869), proof of a fact 
was dispensed with on the admission of 
the prisoner’s counsel; in the case of R. v. 
Surroop Chtinder, 12 H. R., Cr., 76 (1869), 
it was said, with reference to a particular 
arrangement, “ so far as prisoners can 
assent to anything, that arrangement was 
assented to by the vakils for each party.” 

(6) Norton, Ev., 238. 

(7) v. also notes to s. 5, ante. 

(8) A navi Muthirujan (in the matter 
of) 39 M., 449 (1916), and see R. v. Bhola- 
noth Sen , 2 C., 23 (1877). 
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CHAPTER IV. 




Of Oral Evidence. 

Oral evidence has been defined by the Act to be all statements which the 
Court permits or requires to be made before it by witnesses in relation to mat¬ 
ters of fact under enquiry. (1) This Chapter declares (a) that all facts except 
the contents of documents may be proved by oral evidence, a proposition of 
law which, though obvious, was lost sight of in several cases anterior to the 
passing of the Act. So it was held that oral evidence, if worthy of credit, is 
sufficient without documentary evidence, to prove a fact or title(2) ; such as 
boundaries(3); the existence of an agreement, e.g ., a farming lease(4) ; the 
quantity of defendant’s land and the amount of its rent(5) ; the fact of posses¬ 
sion^) ; a prescriptive title(7) ; a pedigree(8) ; an adjustment of accounts(9) ; 
the discharge of an obligation created by writing(lO) ; in short (as the section 
now declares), all facts except the contents of documents. 

It is an error to suppose that oral evidence not supported by documentary 
evidence is of no importance whatever for the determination of the true merits 
of a case.(11) There is no presumption of perjury against oral testimony, but 
before acting upon such testimony its credibility should be tested both intrin¬ 
sically and extrinsically. (12) And in the contradiction of oral testimony, 
which occurs in almost every Indian case, the Court must look to the docu¬ 
mentary evidence, in order to see on which side the truth lies.(13) Much greater 
credence also is to be given to men’s acts than to their alleged words, which are 
so easily mistaken or misrepresented. (14) 

The contents of documents may not (except when secondary evidence is 
admissible) (15) be proved by oral evidence because it is a cardinal rule, not one 
of technicality but of substance, which it is dangerous to depart from, that 
where written documents exist, they shall be produced as being the best evidence 


(1) S. 3, ante, as to testimony by signs, 
see note to s. 59, post. 

(2) Ram Soondur v. Akima Bibee, 8 W. 
R., 366 (1867). 

(3) Ranee Sufut v. Rajendcr Kishore, 

9 W. R., 125 (1868); but see Goluk 

Chunder v. Rajah Sreemurd, W. R. (1864), 
135. 

(4) Goluck Kishore v. Nund Mohun, 2 
W. R., 394 (1869). 

(5) Denoo Singlv v. Doorga Per shad, 12 
W. R., 348 (1872). 

(6) Shco Snhayc v. Goodur Roy, 8 W. 
R., 328 (1867) ; Thakoor Decn v. Nozvdb 
Syud, 8 W. R., 341 (1867) ; Maharajah 
Gobind v. Rajah Anund, 5 W. R., Cr., 79 
(1866). 

(7) Mehcrban Khan v. Muhboob Khan, 
7 W. R., 462 (1867). 

(8) Mohidin Ahmed v. Sayyid Muham¬ 
mad, 1 Mad. H. C. R.» 92 (1862). 

(9) Kampilikaribasovappa v. Somasu- 


muddiram, 1 Mad. H. C. R., 183 (1863) ; 
Purnitna Chowdhrani v. Nittanand Shah, 
B. L. R.. Sup. Vol., F. B., 3 (1863). 

(10) Ramanadamisar Aiyar v. Rama 

Bhattar, 2 Mad. H. C. R., 412 (1865); 

Gutnan Gullubhai v. Sorabji Barjorji, 1 
Bom. H. C. R., 11 (1863) ; Dalip Singh v. 
Durga Prasad . 1 A., 442 (1877), [even 

though there be a written receipt not 
produced] ; see s. 91. ill. (e), post. 

(11) Girdharce LaH v. Modho Roy, 18 
W. R. ; 323 (1872). 

(12) In the matter of Gootnance, 17 W. 
R., Cr.. 59, 60 (1872). 

(13) Mussumat Imam v. Hurgovind 
Ghose, 4 Moo. I. A., 403, 407 (1848) ; 
s. c., 7 W. R., P. C., 67; Ekowri Singh v. 
Iliralal Seal, 2 B. L. R., P. C., 4 (1868); 
s. c . 11 W. R., P. C., 24. 

(14) Afccr Usdoollah v. Beeby Itnatnan, 
1 Moo. I. A., 19. 42. 43 (1836). 

(15) See 8. 65. post. 
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to documents. Though 


own contents.(l) But the rule is confined 
the non-production of an article may afford ground for observations, more or 
less weighty, according to the circumstances, it only goes to the weight, not 
0 the admissibility of the evidence. When the question is as to the effect of 
a written instrument, the instrument itself is primary evidence of its contents, 
Rnd until it is produced, or the non-production is excused, no secondary evi¬ 
dence can be received. But there is no case whatever deciding that when the 
issue is as to the state of a chattel , e.g., the soundness of a horse, or the quality 
0 .the. bulk of goods sold by sample, the production of the chattel is primary 
evidence, and no other evidence can be given till the chattel is produced in 
t^ourt for its inspection. (2) 

. (b) Secondly, this Chapter declares that oral evidence must in all cases be 

direct. That is, it must consist of a declaration by the witness that he per¬ 
ceived by his own senses the fact to which he testifies. Thus if A is charged 
'V th murder of B, and the facts alleged by nine witnesses in support of the 
• } a rge and shown to be relevant under Part I, are as follows : (a) A came run¬ 
ning from the scene of the murder at 12 o’clock, (b) Some one screamed out at 
aUC * y° u are murdering me. 5 ’ (c) A left his house 

1 2 > vowing that he would be revenged on B for pressing so hard for his 
i G * W There was blood at the scene of the murder and on A’s hands and 
a? , es * ( e ) There were tracks of footsteps from the scene of the murder to 
w 5 nouse, which correspond with A’s shoes, (f) The wound which B received 
opinion, of a character to cause death, and could not have been 
°i m V himself, (g) The deceased said : “ The sword-blow inflicted by A 
nas tailed,me.” (h) The prisoner said to me, “ I killed B because I was 
• P erate - (a*) The prisoner told me that he was deeply indebted to B. The 
I soner was a man of excellent character. 


fa ^ i^ eSe various circumstances, statements and opinions could be relevant 
I * V s lmc * er Part I, and the rule now under consideration provides that, in each 
run a . nce » ^hey must be proved by direct evidence ; that is, the fact that A came 
who^fl scene the murder, as alleged, must be proved by a witness, 

h ea A s ^ le C°nrt that he himself saw A so running ; the fact of the screams 
Con 1 f tlle sec . onc * wi tn css must be proved by the second witness telling the 
bef/ hear suc ^ screams 5 the fact of A y having vowed, shortly 

who^L i murder ’ to he revenged on B must be proved by the third witness, 

the 10ar( V ° W ’ so ’ blood by the person who saw it; the footsteps, by 
w P® rs< ? n w ho tracked and compared them ; the doctor’s opinion as to the 
Btat Cl ’ by the floctor . testifying that that is his opinion; the dying man’s 
must. men *i an( ^ P r ^ soner,s confession by a person who heard them. They 
n °t be proved by the evidence of persons to whom any of the witnesses 
ementioned may have told what they heard or saw, or thought. 

in ° tller hand, the evidence of the following seven witnesses would be 

dir f• : ^. v child came in and said ct I have seen A running in such a 

^ ^he P°h° e told me that screams had been heard at such a time. 

' . ataer -aid, “ I am sure there will be murder, for A has just left the house, 

+L he revenged on B (m) The police said that they had compared 

m ® loot steps and found that they exactly fitted, (o) The doctor said that the 
n could never cut himself like that, (p) Everybody said that there was 
o more doubt, for the deceased man had identified the prisoner, (a) B'$ wife 
0 me the day before that A was heavily indebted to him. 


7 r * \ ^ nam °yi Debt v. Roy Luchmiput, 
7 P A., 8 (1879). 

R ' V * F rancis > 12 Cox, C. C., 612, 
P cr Lord Coleridge, C. J., and as to 
ot!Ce to produce things other than docu¬ 


ments, see Editors Note to Line v. Taylor , 
3 F. & F., 731 at p. 733 ; as to parol evi¬ 
dence of inscriptions on banners, etc., see 
The King v. Hunt , 3 B. & Aid., 566, 574. 
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All the evidence of witnesses, (&) to ( 7 ), would be inadmissible, not because 
the facts to which it refers are irrelevant, but because it is not c direct/ that 
is, not given by the persons who with their own senses perceived the facts 
described, or in their own minds formed the opinions expressed. The only 
use that could be made of it would be for the purpose of corroborating some 
other witness by proving a former consistent statement made by him at the 
time(l) : or of discrediting him by proving a former inconsistent statement.( 2 ) 
Except for these purposes it would be inadmissible. (3) The section, however, 
provides by way of exception that if the fact to be proved is the opinion of an 
expert who cannot be called (which is the case in the majority of instances in 
this country), and if such opinion has been expressed in any published treatise, 
it may be proved by the production of the treatise.(4) 

Upon the respective values of oral and documentary testimony, see the 
Introduction to Chapter V, post. The prevalence of false testimony in this 
country has been the subject of frequent judicial comment. In the case of 
Rungama v. Atchama(5) i the Judicial Committee observed as follows :— u These 
instruments are produced, and the facts tending to this conclusion are sworn to 
by a vast number of witnesses. There appears to us to be no objection to this 
testimony, beyond the observation which may be made on all Hindu testimony 
that perjury and forgery are so extensively prevalent in India, that little re¬ 
liance can be placed on it.” But all native evidence must not be doubted. 
“ It is quite true that such is the lamentable disregard of truth prevailing 
amongst the native inhabitants of Hindustan that all oral evidence is neces¬ 
sarily received with great suspicion ; and when opposed by the strong impro¬ 
bability of the transaction to which they depose, or weakened bv the mode in 
which they speak, it may be of little avail. But we must be careful not to 
carry this caution to an extreme length, nor utterly to discard oral evidence 
merely because it is oral, nor unless the impeaching or discrediting circum¬ 
stances are clearly found to exist. It would be very dangerous to exercise the 
judicial function as if no credit could necessarily be given to witnesses depos¬ 
ing vivd voce , how necessary soever it may be always to sift such evidence with 
great minuteness and care.”( 6 ) “ It would, indeed, be most dangerous to 

sav that, where the probabilities aTe in favour of the transaction, we should 
conclude against it solely because of the general fallibility of Native evidence. 
Sucli an argument would go to an extent which can never be maintained in this 
or any other Court, for it would tend to establish a rule that all oral evidence 


(1) See s. 157, post . 

(2) See s. 155 (3), post. 

(3) Cunningham, Ev., 38—40. 

(4) S. 60, Proviso (1). 

(5) 4 Moo. I. A., 106 (1846) ; sec also 
Mudhoo Soodun v. Suroop Chunder, 4 
Mbo. I. A., 441 (1849); cited in R. v. 
Tiluk, 6 Bom. L. R., 330 (1904) ; in which 
the High Court commented on the profit¬ 
less generalization as to the unreliability 
of Native testimony; Bunwaree Lai v. 
Maharajah Hetnarain, 7 Moo. I. A., 167 
(1858) ; Ramamani Animal v. Kulanthai 
Natchcar, 14 Moo. I. A., 354 (1871) ; R- 
v. Elahi Bax, B. L. R., F. B., 482 (1866) ; 
Seviaji Vijaya v. Chinna Nay an a, 10 Moo. 
I. A., 162 (1864) ; Mussamut Edun v. 
Mussamut Bechun, 11 W. R., 345 (1869) ; 
and Field, Ev., pp. 47-50, 57-67, ( ib. r 6th 
Ed., 29—31, 36—43), where the subject 
is discussed. “ It would, however, be a 
great mistake to suppose that all Natives 
of India are addicted to these vices in 


which some Natives indulge and for which 
some districts are notorious. The upper 
and more educated classes are as free from 
them as the same classes in other countries 
of equal civilization ; and they regret their 
existence among their less enlightened 
countrymen.” ib., p. 50. It must also be 
remembered that (in the words of Jackson, 
J.), “we have to do almost uni¬ 
versally with the meaner classes; that 
a respectable native avoids being made a 
witness, as we should shun the small-pox, 
and that witnesses, therefore, are scarcely 
a fair sample of the population.” R. v. 
Elahi Bax, B. L. R., F. B., 482 (1866). 
See also Marshall R., 176, 182. 

(6) Mudhoo Soodun v. Soorup Chunder, 
4 Moo. I. A., 441 (1849) ; and see observa¬ 
tions in Wise v. Sunduioonisa Chozrdranee, 
11 Moo. I. A., 187, 188 (1867); Nilkristo 
Deb v. Bir Chandra, 3 B. L. R., P. C., 24 
(1869). 
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be discarded ; and it is most manifest that, however fallible such evidence 
P a y be, however carefully to be watched, justice never can be administered 
in the most important causes without recourse to it.”(l) “ The ordinary 

legal and reasonable presumptions of fact must not be lost sight of in the trial 
°f Indian cases, however untrustworthy much of the evidence submitted to 
these Courts may commonly be ; that is, due weight must be given to evidence 
there as elsewhere ; and that evidence in a particular case must not be rejected 
from a general distrust of Native testimony, nor perjury widely imputed with¬ 
out some grave grounds to support the imputation. Such a rejection, if sanc¬ 
tioned, would virtually submit the decision of the rights of others to the sus¬ 
picion^), and not to the deliberate judgment of their appointed Judges, nor 
must an entire history be thrown aside, because the evidence of some of the 
witnesses is increditable or untrustworthy.”(3) Evidence of witnesses, though 
not independent, but not shaken in cross-examination and accepted by the 
Judge who heard them and saw their demeanour should not be rejected on 
mere suspicion where the story itself as told by them is not improbable.(4) 
I he whole evidence is not to be rejected because part is false. The maxim 
Falsiis in uno falsas in omnibus ” must be applied in this country with great 
discretion(5) ; for it not uncommonly happens in this country that falsehood 
Rnd fabrication are employed to support a just cause.(6) In the words of 
the Calcutta High Court: “ The Court will bear in mind that the use of fabri¬ 
cated written evidence by a party, however clearly established, does not re¬ 
lieve the Court from the duty of examining the whole of the evidence adduced 
• on both sides, and of deciding according to the truth the matters in issue. The 
person using such evidence may have brought himself within the penalties of 
the criminal law ; but the Court should not, in a civil suit, inflict a punishment 
under the name of a presumption. Forgery or fraud in some material part of 
the evidence, if it is shown to be the contrivance of a party to the proceedings, 
juay afford a fair presumption against the whole of the evidence adduced by 
that party, or at least against such portion of that evidence as tends to the 


(1) Bunwaree Lai v. Maharajah Hct- 
»arain, 7 Moo. I. A., 167 (1858), 4 W. R., 
P - C., 128. 

12) Suspicion is not to be substituted 
° r evidence; see Sreeman Chunder v. 
^(>pal Chunder, 11 Moo. I. A., 28 (1866) ; 
aez R Ux v Fakiruddin Mahomed, 9 B. 
V 458 (1871) ; Kali Chandra v. Shib- 
chandra Bhaduri, 6 B. L. R., 501 (1870); 
Vlphcrts v. Mahabir Pershad, 10 I. A., 

nsi 1882 > ; R - v - Ram Saran ' 8 A - 315 

v 8851, and cases cited next note. 

I'D Ramamani Animal v. Kalantliai 
Watch ear, 14 Moo. I. A., 354, 355 (1871), 
cited in Hanmantrao v. Secretary of State, 
5 B-. 298 (1900) ; and see Nilkristo Deb 
Y; - Bir Chandra, 3 B. L. R., P. C., 13 
U869 ) : s. c„ 12 W. R.. P. C., 21. 

<4> Magbulan v. Ahmad Husain 8 C. 
vv. N.. 244 (1903); s. c. ( 26 A., 108, 116. 
n this case it was also held that the 
ascription of a witness in the heading of 
a deposition taken down in Court is no part 
° the evidence given by the witness on 
o emn affirmation: s. c., 6 Bom* L. R., 


* s i See observations in Norton, Ev., 
c,l cd in State, 25 B., 297 (1900). 

16) Ranee Surnomoyee v. Maharajah 
'S'tUccschunder, 10 Moo. I. A.. 149, 150 


(1864) ; Wise v. Sunduloonissa Chowd- 
rancc, 11 Moo. I. A., 183 (1867), 7 W. R., 
P. C., 13. [“ In a native case it is not 

uncommon to find a true case placed on 
a false foundation and supported in part 

by false evidence.and it is not 

always a safe conclusion that a case is 
false and dishonest in which such falsities 
are found] ,* Seviaji Vi jay a v. Chinna 
Nayana, 10 Moo. I. A., 161—163 (1864) : 
[If a party put in evidence, in support of 
his title, documents proved to be forged, 
but the other evidence adduced by him is 
not impeached, the Court, in rejecting the 
froged documents, will take the unimpeach¬ 
ed evidence into consideration, and if 
satisfied, adjudicate thereon *’] ; Pattabliira - 
micr v. V enkatarow Nate ken, 7 B. L. R., 
142, 143 (1871); Goriboolla Kaxcc v. 

Gooroodas Roy, 2- W. R., Act X, 99 
(1865) ; Bengal Indigo Co. v. Tarince- 
fiershad Chose, 3 W. R., Act X. 149 
(1865) ; Kultoo Mahomed v, Hurdeb Doss, 
19 VV r . R , 107 (1873). See also Koonio 
Brharec v. Roy Mothooranalh, 1 W. R-, 
155 (1864), in which case it was held that 
the Judges should not have dismissed the 
whole claim on the ground that great part 
of plaintiff’s claim being shown to be 
untrue, none of it could be reliable. 
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4ame conclusion with the fabricated evidence. It may, perhaps, also have 
the further effect of gaining a more ready admission for the evidence of his 
opponent. But the presumption should not be pressed too far, especially in 
this country, where it happens, not uncommonly that, falsehood and fabrica¬ 
tion are employed to support a just cause.”(l) If a part of the evidence of 
a witness is disbelieved, other evidence coming from the same quarter must 
be viewed warily ; but that does not exonerate the Court from weighing what¬ 
ever evidence has actually been tendered and the mode in which it has been 
met. (2) In Meer TJsdoolah v. Beeby Ima?7iam(3) Baron Parke said :—“ There 
are some other facts which are established beyond all possibility of doubt; and 
there is no better criterion of the truth, no safer rule for investigating cases 
of conflicting evidence, where perjury and fraud must exist on the one side 
or the other, than to consider what facts are beyond dispute, and to examine 
which of the two cases best accords with these facts, according to the ordinary 
course of human affairs and the usual habits of life.” And in another case 
the Privy Council said : “In examining evidence, with a view to test whether 
several witnesses who bear testimony to the same facts are worthy of credit, 
it is important to see whether they give their evidence in the same words, or 
whether they substantially agree, not indeed concurring in all the minute 
particulars of what passed, but with that agreement in substance and that 
variation in unimportant details which are usually found in witnesses intend¬ 
ing to speak the truth and not tutored to tell a particular story. 55 (4) In the 
undermentioned case(5) the Court observed. w r ith regard to discrepancies in 
evidence as follows :—“ No doubt it may be contended that if these witnesses 
were tutored ones, care would have been taken to see that they should tell 
the same story. But care is not always taken or effectually taken, in such cases, 
and discrepancies are not less infirmative of testimony because a greater saga¬ 
city on the part of the witnesses would have avoided them. 55 

In short, oral evidence must be considered in conjunction with the docu¬ 
mentary proofs on the record, and the probabilities arising from all the sur¬ 
rounding circumstances of the case ; and the only satisfactory mode of dealing 
with a disputed point of fact is to consider the full force and joint result of all 
the evidence, direct or presumptive, bearing upon the point, a precaution 
which is nowhere more necessary than in this country where oral evidence per 
se is looked upon with so much distrust.(6) 

“ The consideration of a case,” observed their Lordships in the Privy 
Council in the case of Maharajah Rajendro v. Sheopursun Misser(7 ), “ no 
evidence nan seldom be satisfactory, unless all the presumptions for and against 
a claim arising on all the evidence offered or on proofs withheld, on the course 
of pleading, and tardy production of important portions of claim or defence, 
be viewed in connection with the oral or documentary proof which per se might 
suffice to establish it. 55 “ The observance of this rule is nowhere more neces¬ 

sary than in the Courts of Justice in this country. We cannot shut our eyes 
to the melancholy fact that the average value of oral evidence in this country 


(1) Goriboolla Kazce v. Gooroodass 
Roy , 2 W. R., Act X, 99 (1865). 

(2) Rameswar Koer v. Bharat Pershad, 

4 C. W. N., 18 (1899), P. C,; as to dis¬ 
belief of one statement and setting up 
alternative case, see Caspersz v. Kedcrnath 
Sarbodhikari, 5 C. W. N., 858 (1901). 

(3) 1 Moo. I. A., 19, 44 (1836); s. c., 

5 W. R., P. C., 26. 

(4) Nana Narain v. Hurec Puntu, 
Marshall's Rep., 436 (1862), [analysis of 
conflicting evidence in a suit setting up a 
will]. In Haranund Roy v. Ram Gopal, 


4 C. W. N., 430 (1899) ; the Privy Council 
speak of “ small differences quite con¬ 
sistent with the truthfulness of the wit¬ 
nesses who, it will be remembered, were 
speaking of conversations some 12 or 14 
years after they took place ” and see re¬ 
marks at p. 431. ib. 

(5) R. v. Kalu Patil, 11 Bom. H. C. R., 
146 (1874). 

(6) Rajah Leelavund v. Mussamut 
Basheeroonissa, 16 W. R., 102 (1871), 
per Dwarkanath Milter. J. 

(7) 10 Moo. I. A., 453. 
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, singly low ; and although in dealing with such evidence we are not to 
with any presumption of perjury, we cannot possibly take too much care 
to guard against undue credulity. There is hardly a case involving a disputed 
question of fact, in which there is not a conflict of testimony ; one set of wit¬ 
nesses swearing point blank to a particular state of facts, the other swearing 
with equal distinctness to a state of facts diametrically opposed to it.(l) If 
therefore we were to form our conclusions upon the bare depositions of the 
witnesses, without reference to the conduct of the parties and the presumptions 
a pd probabilities legitimately arising from the record, all hope of success in 
discovering the truth must be at an end.”(2) 

In the case last mentioned the same learned Judge observed as follows(3) . 
u It is a truth confirmed by all experience, that in the great majority of 
.pases fraud is not capable of being established by positive and express proofs. 

It is by its very nature secret in its movements, and if those whose duty it is to 
investigate questions of fraud were to insist upon direct proof in every case, 

the ends of justice would be constantly, if not invariably, defeated. Wo do not 
£}ean to say that fraud can be established by any less proof or by any different 
kind of proof from that which is required to establish any other disputed ques- 
t l0 n of fact, or that circumstances of mere suspicion which lead to no certain 
result should be taken as sufficient proof of fraud, or that fraud should be pre¬ 
sumed against anybody in any case ; but what we mean to say is that in the 
generality of cases circumstantial evidence is our only resource in dealing with 
questions of fraud, and if this evidence is sufficient to overcome the natural 
Presumption of honesty and fair dealing and to satisfy a reasonable mind of the 
existence of fraud by raising a counter-presumption, there is no reason what¬ 
ever why we should not act upon it. 

If a Judge in dealing with a question of fact forms his conclusion upon a 
Portion of the evidence before him, excluding the other portion under an erro¬ 
neous impression that it is not legal evidence but conjecture, there can be no 
c oubt that the investigation is erroneous in law, and that the error thus com- 
nutted is likely to have produced an error in the decision of the case upon the 
*¥®rits, inasmuch as it is impossible to say whether the Judge would have arrived 
at . t ke same conclusion if he had looked into all the evidence upon the record 
Without excluding any part of it from a mistaken idea that it was not adrais- 
k}ole in law. And if the Judge has illegally rejected the evidence on the ques- 
11 on of fraud, does it not necessarily follow that he has committed an error in 
* aw in the investigation of the case which goes to vitiate his whole decision on 
merits.” 

59. All facts, except the contents of documents, may be proof of 
proved by oral evidence. evidence? 1 

Principle.— See Introduction, ante. 

S ’ ^ (“ Fact .”) a 3 (“ Oral evidence.") 


^ {“Docujnent.”) 


8s. 61—60 (Proof of content of documents.) 


COMMENTARY. 


The distinction between primary and secondary evidence in the Act p r0 of of 

a Pplies to documents only. All other facts may be proved by oral evidence, facts by oral 
- ___ evidence* 


t P 1° some cases effect can be given to 
\vh Unony without discrediting witnesses 
ju ° f , ‘ lave given opposing testimony. See 
l°J° 0r Mohun v. Dank of Bengal, 1 C. 
that * £i° which case it was argued 

qj* l } was impossible to find in favour 
b aintiff without impeaching the honesty 


and veracity of two European gentlemen 
of position, the secretary and manager of 
the Bengal Bank, respectively]. 

(2) Mathura Pandcy v. Rani Rucha , 3 
B. L. R., A. C. J„ 112 (1869), per Mitter, 

J. 

(3) lb., p. 110. 
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See Introduction, ante , where this section is discussed. It is not very happily 
worded. Contents of documents may be proved by oral evidence under certain 
circumstances ; that is to say, when such evidence of their contents is admis¬ 
sible as secondary evidence. (1) Where a fact may be proved by oral evidence 
it is not necessary that the statement of the witness should be oral. Any 
method of communicating thought which the circumstances of the case or the 
physical condition of the witness demand may, in the discretion of the Court, 
be employed. Thus a deaf mute may testify by signs, by writing, or through 
an interpreter. So where a dying woman, conscious, but without power of 
articulation, was asked whether the defendant was her assailant, and if so, to 
squeeze the hand of the questioner, the question and the fact of her affirmative 
pressure were held admissible in evidence.(2) 


60. Oral evidence must, in all cases whatever, be direct; 
that is to say: 

if it refers to a fact which could be seen, it must be the 
evidence of a witness who says he saw it; 


if it refers to a fact which could be heard, it must be the 
evidence of a witness who says lie heard it; 


if it refers to a fact which could be perceived by any other 
sense or in any other manner, it must be the evidence of a wit¬ 
ness who says he perceived it by that sense or in that manner; (3) 

if it refers to an opinion or to the grounds on which that 
opinion is held, it must be the evidence of the person who holds 
that opinion on those grounds(4) : 

Provided that the opinions of experts expressed in any 
treatise commonly offered for sale, and the grounds on which 
such opinions are held may be proved by the production of such 
treatises if the author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as a witness 
without an amount of delay or expense which the Court regards 
as unreasonable : 

Provided also that, if oral evidence refers to the existence 
or conditions of any material thing other than a document, the 
Court may, if it thinks fit, require the production of such 
material thing for its inspection. 

Principle. —This is the best evidence. Derivative or second-hand evi¬ 
dence is excluded owing to its infirmity as compared with its original source.(5) 
See Introduction, ante, and Notes, post. 

s. 3 (“ Oral evidence.") ss. 45—61 (Opinion when relevant.) 

a. 3 (“ Sfact-”) s. 51 (Grounds of opinion.) 


(1) Norton, Ev., 239; see s. 63, cl. (5), 
post. 

(2) Best, Ev., p. 109; see R. v. Abdullah, 
7 A., 385 (F. B.), (1885), cited at p. 318, 
note 1, ante. 

(3) See Ashutosh Das v. R., 23 Cr. L. 
J., 289. 


(4) Oriental Government, Src., Company 
v. Narasimha Chari, 25 M., 208, 209 
(1901). 

(5) Best, Ev., § 402, el seq.; Taylor. 
Ev., § 567, et seq.; Powell, Ev., 9th Ed , 
305 and see Notes, post. 
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r$A tl Evidence.) s. 45 (Opinions of experts.) 

3 (*‘ Court .”) h. 165 ( Judge's power to put question or 

8 * 3 (“Document.”) order production.) 

Steph. Introd., 1G1—163, 170, and passim Steph. Dig., Art.. 14, pp. 173—176; 

Taylor, Ev., §§567—606 ; Field, Ev., 6 th Ed., 224, 225, 123, 124; Best, Ev., § 492 etteq 
and pp. 444—458 ; Powell, Ev., 9th Ed., 305 ; Wills, Ev., Index, sub voc. * Hearsay * ; 

Norton, Ev., 28, 174, 237, 238 ; Markby, Ev., 52, 53, 19 ; Wigmore, Ev., §§ 1361-1363, 

Index sub voc. 1 Hearsay.’ 

COMMENTARY. 

tt This section enacts the general rule against the admission of hearsay. Rule 
Hearsay evidence has been defined to be, and in its legal sense denotes, c all he^sav 
the evidence which does not derive its value solely from the credit given to the ** 

fitness himself, but which rests also in part on the veracity and competence 
uf some other person.’(I) Another definition is : c the evidence not of what 
the witness knows himself but of what he has heard from others.’ It has also 
been defined as 4 A statement made by a witness of what has been said and 
declared out of Court by a person not a party to the suit.’ Bentham’s defini- 
1011 is : ‘ The supposed oral testimony transmitted through oral: supposed 
orallv delivered evidence of a supposed extrajudicially narrating witness judi- 
cmlly delivered vivd voce by the judicially deposing witness.’ It must be borne 
mind that the term 4 hearsay ’ is not only used with reference to what is 
<• one or written, but also to what is spoken. The general rule, with regard 
to hearsay evidence is, that it is not admissible, and within the scope of this 
rule are included all statements, oral or written, the probative force of which 
depends either wholly or in part on the credit of an unexamined person, not¬ 
withstanding that such statements may possess an independent evidentiary 
v ulue derived from the circumstances under which they were made, and also 
where no better evidence of the facts stated is to be obtained. The fact, there- 
ore, that a statement was made by a person not called as a witness, and the 
met that a statement is contained in any book, document, or record whatever, 
proof of which is not admissible on other grounds, are respectively deemed to 
be irrelevant to the truth of the matter stated.”(2) This is the general rule, 
but there are several exceptions to it as will be seen from a consideration of 
Sections 32, 33, ante. The late Mr. Justice Stephen asserted that the phrase 
hearsay is no evidence ’ had many meanings : its common and most important 
meaning, he said, might be expressed by saying that the connection between 
events an <l reports that they have happened is generally so remote that it is 
expedient to regard the existence of the reports as irrelevant to the concurrence 
m the events except in certain cases. Another meaning is, that it expresses 
he same thing from a different point of view, and is subject to no exceptions 
whatever. It asserts that, whatever may be the relation of a fact to be proved 
to the fact in issue, it must, if proved by oral evidence, be proved by direct evi¬ 
dence ; e.g., if it were to be proved that A, who died 50 years ago, said that he 
had heard from his father, B, who died 100 years ago, that A ^grandfather C . 
had told B that D } C’s elder brother, died without issue, A’s statement must 
be proved by some one who, with his own ears, heard him make it. If (as in 
|he case of slander) the speaking of the words was the very point in issue, 
they must be proved in exactly the same wav ; i.e., the fact of their utterance 
by the defendant must be deposed to by some person hearing them used. 
Evidence given as to character or general opinion is not an exception to this 
p ule, for, when a man sweat’s that another has a good character, he means that 


(1) Taylor, Ev., § 570. As to the 

history of the Rule, see Wigmore, Ev., 
® 1364. Down to the middle of the 17th 


century hearsay statements were constantly 
received. 

(2) I.aw Times, p. 4, May 2nd, 1896, 
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has heard many people speak well of him, though he does not particul 
recollect what people, or recollect ail that they said. 

The grounds for the exclusion of hearsay evidence are these : 44 {a) the 
irresponsibility of the original declarants, for the evidence is not given on oath 
or under personal responsibility ; (6) it cannot be tested by cross-examination ; 
(c) it supposes some better testimony and its reception encourages the sub¬ 
stitution of weaker for stronger proofs; (d) its tendency to protract legal in¬ 
vestigations to an embarrassing and dangerous length ; (e) its intrinsic weak¬ 
ness ; (/) its incompetency to satisfy the mind as to the existence of the fact, 
for truth depreciates in the process of repetition. 1 2 3 4 5 It is matter of common 
experience that statements in common conversation are made so lightly and are 
so liable to be misunderstood or misrepresented that they cannot be depended 
upon for any important purpose unless they are made under special circum¬ 
stances ’(1) ; and ( g ) the opportimities for fraud its admission would open.”(2) 
A statement which 44 if made by a witness ” would be perfectly relevant is, 
when so made, excluded because it is wanting in the sanction and the tests 
which apply to sworn testimony and admitted only when in respect of the 
persons making it, or of the circumstances under which it was made, there is 
some security for its accuracy, which countervails the absence of those safe¬ 
guards. (3) The exceptional cases in which such statements are admitted are 
dealt with in ss. 17-39, ante.( 4) Oral or written statements made by persons 
not called as witnesses, are generally speaking, and subject to the exceptions 
mentioned, not receivable to prove the truth of the matters stated: that is, 
such a statement is inadmissible as hearsay when it is offered as proof of its 
own truth. But statements by non-witnesses may be original evidence, and 
as such admissible, that is, where the making of" the statement and not its 
accuracy is the material point.(5) The test whether a statement belongs to 
one class or the other is the purpose for which it is tendered. 


(1) Steph Introd., 161. 

(2) Law Times, p. 4, May 2nd, 1896. 
See Steph. Dig., pp. 173—176; Powell, Ev., 
9th Ed., 305 ; Phipson, Ev., 5th Ed., 206— 
212; Best, Ev., § 494, p. 444, et seq., 
where the principle of the hearsay rule is 
discussed. Gresley, Ev., 304; Phillips, 
Ev., 142. 

(3) Phipson, Ev., 5th Ed., 208; Whar¬ 
ton, Ev., 170—176; Best, Ev., §§ 492— 
495; Steph. Dig., Art. 14 & Note viii; 
Taylor, Ev., §§ 567—606; Powell, Ev., 
9th Ed., 305; Phillips, Ev., 143; Doe d. 
Wright v. Tat ham, 7 A. & E., 313, 408. 

(4) See notes to these sections; ss. 17— 
31 .(admissions and confessions), 32—33 
(statements by persons who cannot be 
called as witnesses), 34—38 (statements 
made under special circumstances). To 
these may be added statements made in 
the presence of a party. See s. 8. 

(5) B.g., statements which are part of 

the res gcslcc, whether as actually con¬ 
stituting a fact in issue (c.g., a libel) or 
accompanying one (su. 5, 8), statements 

amounting to acts of ownership, as leases, 
licenses and grants (s. 13), statements 

which corroborate or contradict the testi¬ 
mony of witnesses (ss. 155, 157, 158). 
Enquiries made of, and answers received 
from, parlies (themselves not called) 
tendered to the Judge to show reasonable 
search for a lost document or an absent 


person are admissible. ( R . v. Braintree, 
1 E. & E., 51 ; Wyatt v. Bateman, 7 C. & 
P., 586; see notes to s. 33. In some 
cases what is called a verbal fact (“ There 
is a category of cases in which a man’s 
zvords are his acts, sometimes indeed the 
most important acts of his life,” per Erie, 
J.» Shilling v. Accidental Death Co., post), 
may be admissible as original evidence, 
although the particulars of it may be ex¬ 
cluded as hearsay, e.g., the fact that a 
person made a communication to another, 
in consequence of which an act was done 
(/?. v. Wilkins, 4 Cox, 92; R. v. Wain- 
right, 13 Cox, 171), or consulted him on 
a given subject ( Shilling v. Accidental 
Death Co., 4 Jur. N. S., 244), see s. 8, 
and Cunningham, Ev., 94, or complained 
of an injury (see s. 8, illusts. (/), (k) ; in 
this case, however, according to Indian 
law, the particulars are receivable; or had 
a dispute, prior to the publication of a 
libel (s. 9, illust. ( b ) see Phipson, Ev., 
5th Ed., 207. * Hearsay,’ in its legal sense, 

is confined to that kind of evidence 
(whether spoken or written), which does 
not derive its credibility solely from the 
credit due to the witness himself, but rests 
also in part on the veracity and competency 
of some other person from whom the 
witness may have received his information. 
Phillips, Ev., 143. / 
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The intention of this section is to take care that whatever is offered as 
evidence shall itself sustain the character of. evidence. It must be immediate. 
It may not be mediate or delivered through a medium, second-hand, or to use 
the technical expression hearsayX1 ) A who saw, heard, <&c., must be pro¬ 
duced. The fact cannot be proved through the medium of B who did not 
himself see, hear, &c., but is prepared to swear that A told him he had seen, 
heard, &c. So with respect to the fourth case, opinion-evidence, when such is 
admissible. This section necessitates the production of the witness who holds 
the opinion ; it excludes the evidence of any witness who can merely say that he 
lias heard another express such an opinion. It is admissible evidence for a 
living witness to state his opinion on the existence of a family custom, and to 
state, as the grounds of that opinion, information derived from deceased persons ; 
and the weight of the evidence would depend on the position and character of 
the witness and of the person on whose statement he has formed his opinion. 
Hut it must be the expression of independent opinion based on hearsay and not 
mere repetition of hearsay.(2) The same rule of excluding hearsay,—second¬ 
hand, or mediate—evidence prevails with regard to circumstantial evidence, 
as to direct evidence. Circumstantial evidence must be established by 4 direct * 
evidence within the meaning of this section, namely, by witnesses who them¬ 
selves saw, &c., the facts to which they depose, and which are the material for 
inference respecting the existence of the fact in issue.(3) This section pro¬ 
vides that when it (- i.e ., the oral evidence) refers to a fact which could be seen, 
}t (*’•£., the oral evidence) must be the evidence of a witness who says he saw 
^ Thn last 1 it ’ is somewhat indefinite ; but I think that this c it ’ has refer¬ 
ence to the fact previously spoken of ; and I think the fact previously spoken 
pf is the fact deposed to, and therefore not always the fact which it is ultimately 
intended to prove. In other words, I do not think it was intended by this 
section t*, exclude circumstantial evidence of things which could be seen, 
heard, and felt, though the wording of the section is undoubtedly ambiguous, 
and at fixst sight might appear to have that meaning.”(4) In the undermen¬ 
tioned case(5) the Privy Council held that the evidence of certain witnesses 
Was hearsay and, to use the language of the Evidence Act, not relevant, and 
should be disregarded. Where evidence, such as hearsay, is improperly ad¬ 
mitted, the quest An for the Judicial Committee is whether, rejecting that 
evidence, enough remains to support the finding.(6) 

. The admissions of a person whose position in relation to property in suit 
^ is necessary for one party to prove against another, are in the nature of 


(1) In his notes on this Act, Markby, 
J*> says that the first four paragraphs of 
yus section have been supposed to have 
teen intended to exclude that kind of 
evidence which is called hearsay, but that 
°r the reason he states it is difficult to 
believe this, and moreover hearsay would 
not be excluded by the language here used. 
. or statements are facts and are so treated 
ln . ss. 17, 29, passim . If therefore, A , a 
witness, had been told something by B 
a nd /{ v/ere asked what B had told him, the 
evidence of A would refer to a fact which 
Would be heard, and A is a witness who 
says he heard it; this section would there- 
ore not exclude it. He states that the fol¬ 
lowing universally recognised rule has been 
ln fact omitted from the Act, vis .:—“ No 
statement as to the existence or non- 
existence of a fact which is being enquired 
ln to, made otherwise than by a witness 
whilst under examination in Court can be 


used as evidence.” Markby, Ev., 52, 53, 
19. 

(2) Garuradhwaja Prosad v. Supertin - 
dhwaja Prosad , 23 A., 37, 51, 52 (1900). 

(3) Norton, Ev., 240. The proof of the 
circumstances themselves must be direct. 
That is, the circumstances cannot be proved 
by hearsay. Thus, if the circumstance 
offered in evidence is the correspondence 
of the prisoner’s shoes with certain marks 
in mud or snow, the party who has made 
comparison and measurement must himself 
be called ; not a third party, who heard 
from the measurer of the correspondence. 
Ib., 82. 

(4) Neel Kanto v. Juggobondho Ghosc, 

12 B. L. R., App. 18, 19 (1874), per 

Markby. J. 

(5) Lala Nor din v. Lain Ramanuj, 2 C. 
\V. N., 193 (1897). 

(6) Mokur Singh v. Ghuriba, 6 B. L. 
R., 495 (1870). 
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original evidence and not hearsay, though such person is alive and has not 
cited as a witness.(l) For the general rule excluding hearsay evidence does 
not apply to those declarations to which the party is privy, or to admissions 
which he himself has made. Hearsay evidence amounting to evidence of 
general repute is admissible for the purpose of proceedings under Chapter 
VIII of the Criminal Procedure Code.(2) Under the provisions of section 165, 
post, the Judge may, in order to discover or to obtain proper proof of relevant 
facts, ask any question he pleases, in any form, at any time, of any witness, 
or of parties about any facts relevant or irrelevant. 

The evidence offered in a Court of Justice is of two kinds : (a) substantive 
evidence, or evidence of facts necessary^ and relevant to the determination of 
the issue ; and (b) evidence of facts affecting the trustworthiness of the media 
by which the former evidence is presented to the Court, namely, evidence 
touching the credibility of the witnesses examined. This credibility is the 
subject of cross-examination. Hearsay is always inadmissible as substantive 
evidence whether that evidence be elicited in examination or cross-examin¬ 
ation. But hearsay may be admissible in cross-examination in so far as it 
touches the question of the credibility of the witness examined(3) The 
rule against hearsay applies in strictness to the proof of the relevant facts in 
the course of cross-examination just as much as to their proof by examination- 
in-chief, that is to say, a party is not entitled to prove his case merely bv elicit¬ 
ing from his opponent’s witness in cross-examination not his own knowledge 
on the subject, but what he has heard others say about it, but not veri ied for 
himself. The application of the rule is, however, obscured by the tact that the 
opponent is entitled to test the witness’s own conduct and consister.cv, and 
for that purpose to interrogate him as to statements made to him by other 
persons, so that the party by whom the witness was called is not entitled to 
exclude the question but only to comment to the jury on the effect * nd value 
of the witness’s answer. Similar considerations apply with even greater force 
to the witness’s admissions in cross-examination of his own previc is state¬ 
ments about the relevant facts.”(4) 


The first proviso, which makes an exception to the general rule analogous 
to the exceptions made in section 32, should be read with section 45, ante, and 
is an alteration of the rule of English law, which does not admit this evidence.(5) 
The treatise in order to be admissible, must be one commonly offered for saie, 
and the author of it must be not producible within the meaning of the section. 
Strictly the burden of proving these facts will be upon the person who desires 
to give such treatise in evidence.(6) Section 45, ante, refers to the evidence 
of living witnesses given in Court. This section makes scientific treatises >d 
the like, commonly offered for sale, evidence, if the author be dead, or under 
any of the circumstances specified in section 32, which render his production 
impossible or impracticable. The Court has thus referred to Taylor’s Medic 
Jurisprudence.(7) In a case in the Madras High Court it was held that 
under this section the Court could consider and act upon the opinions of experts, 
(as contained in treatises), when dealing with the question whether a child 
could have been begotten at a certain date.(8) 


(\) Ali Moidin v. Elayachanidathil . 5 
M„ 239 (1882). 

(2) R. v. Raoji Eoolchand, 6 Bora. L. R., 
34 (1903). 

(3) See Ganouri tail v. R 16 C., 210. 
211, 215 (18891. “This case is, however, 
no authority for the contention that such 
evidence (hearsay) is admissible in cross- 
examination, except under the provisions 
of s. 146. post Field, Ev., 381 ; Jb 6th 
Ed.. 224. 

(4) Wills, Ev., 2nd Ed., 146, 147; see 


Notes to s. 137, post. 

(5) Field, Ev., 6th Ed., 224, 225; 

Norton, Ev.. 200; according to English 
Law, scientific treatises are no evidence, 
whether the author be producible or not; 
Collier v. Simpson, 5 C. & P., 74. 

(6) S. 104, post. 

(7) Hatim v. R 12 C. L. R., 86, 87, 
88 (1882), followed in Hurry Churn v. 
R., 10 C., 140. 142 (1883). 

(8) John Howe v.. Charlotte Howe , 38 
466 (1915). 
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HEARSAY. 

In regard to foreign law, section 38, ante , makes certain books admissible 
which would not be probably regarded as treatises under this section. And it 
would be difficult to say that under the words of section 57 any books on science 
or ar ^ could not be consulted by the Judge without any restriction as to whether 
any person could be called or not.(l) In respect of the second proviso it has 
already been observed(2) that the production of a chattel is not primary evi- 
ence of it. A witness may, therefore, without infringing the rule relating to 
rect evidence, give evidence with reference to the existence or condition of 
any material thing, other than a document, without that material thing being 
produced in Court. This proviso, however, permits the Court, if it thinks fit, 
0 require the production of such material thing for its inspection. Under 
section 165 also the Judge may, in order to discover or to obtain proper proof 
° re ' ev ant facts, direct the production of any document or thing. 


U) Markby, Ev., 53. 


(2) v. ante , p., 485. 
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CHAPTER V. 


Of Documentary Evidence. 

Documentary evidence means all documents produced for the inspection 
of the Court(l) ; and the definition given of a c document 9 is very wide, cover¬ 
ing many things which would not be considered documents in the popular 
acceptation of the word.(2) Aside from real evidence of which the Court or 
jurv are the original percipient witnesses(3), and evidence of matters of which 
judicial cognisance is taken(4), all evidence comes to the tribunal either (a) as 
the statement of a witness, or ( b) as the statement of a document. (5) As the 
last Chapter dealt with the mode of proof in the case of the statements of wit¬ 
nesses, so the present deals with the mode of proof of statements which are 
contained in documents. But documents, being inanimate things, necessarily 
come to the cognisance of tribunals through the medium of human testimony ; 
for which reason they have been denominated dead proof (probatio mortua) in 
contradistinction to witnesses who are said to be living proofs ( probatio viva).(6) 
The superiority in permanence and in many respects in trustworthiness, of 
written over verbal proofs has been noticed from the earliest times. Vox 
audita ])erit; litera scripta manet. The false relations of what never took place ; 
and, even in the case of real transactions, the decayed memories, the imperfect 
recollections, and wilful misrepresentations of witnesses ; added to the cer¬ 
tainty of the extinction, sooner or later, of the primary source of evidence by 
their death all show the wisdom of providing some better or at least more 
lasting, mode of proof for matters which are susceptible of it, and are in them¬ 
selves of sufficient consequence to over-balance the trouble and expense of its 
attainment.(7) There is, moreover, often a great difficulty in getting at the 
truth by means of parol testimony.(8) But in the case of documents their 
genuineness may be shown by many facts and circumstances very different 
from mere oral evidence, and, moreover, the witnesses who are to prove a 
written document cannot resort to that latitude of statement which affords 
such opportunity of fabrication to purely oral evidence. There are more means 
of trj ing the genuineness of a written instrument than there can be of disproving 
purely oral evidence. For the truth of the transaction may be investigated by 
reference to the handwriting, to the seal, to the stamps(9), the description of 


0) S. 3, ante; Rest, Ev., § 123. 

(2) v. ib., and Best Ev., p. 13, where 
it is suggested that the definition of 
* document' might with advantage be 
narrowed in certain instances to the single 
case of writing as a means of conveying 
thought. See also ib., § 215, et seq., as 
to the difference between actual and 
symbolical representations, e.g., between 
writings and models or drawings. 

(3) v. ante, pp. 104—110. 

(4) v. ante, s. 57, and pp. 113—114. 

(5) Best, Ev.. p. 109. 

(6) lb., § 216. 

(7) Best. Ev., § 60; “The force of 
written proofs consists in this, that men 
have agreed together to preserve by writing 
the recollection of things past, and of 
which they were desirous to establish the 
remembrance, either as rules for their 


guidance or to have therein a lasting proof 
of the truth of what they write. Domat 
cited, ib., § 217 ; and sea observations of 
Best. C. J., in Strother v. Barr 5 Bing., 
151. 

(8) Per Best, C. J., in Strother v. 
Barr, supra, especially may this be said 
to be the case in this country; see as to 
this the remarks of the Judicial Committee 
in the cases cited in introduction to 
Chapter IV. 

(9) Btinzvaree Lai v. Maharaja Hot - 

naraxn, 7 Moo. I. A., 156 (1858) ; In Field, 
Ev., p. 65, note, the author says: " Some 

years ago, the author discovered a forgery, 
in a case which came before him in appeal, 
by examining the stamp. A conveyance 
purporting to have been executed in 1855 
was engrossed on a stamp-paper bearing 
the Royal Arras of England with V. &. 
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the alleged habits of him who is said to have written it(l), and by 
fihparison of the circumstance indicated by the document with those which 
are proved to have actually existed at the date of its execution. Document iry 
evidence is especially valuable where there is a conflict of oral testimony, as a 
guide to show on which side the truth lies.(2) Obviously the value of such 
evidence might be destroyed if the rule whch required that the best evidence 
shall be given did not necessitate the production of the document itself, or an 
accounting for its absence to the satisfaction of the Judge.(3) One single 

principle runs through all the propositions relating to documentary evidence. 
It is that the very object for which writing is used is to perpetuate the memory 
of what is written down and so to furnish permanent proof of it. In order that 
full effect may be given to this, two things are necessary, namely, that the 
document itself should, whenever it is possible, be put before the Judge for his 
inspection(4), and that if it purports to be a final settlement of a previous nego¬ 
tiation, as in the case of a written contract, it shall be treated as final, and 
shall not be varied by word of mouth.(5) If the first of these rules were not 
observed the benefit of writing would be lost. There is no use in writing a 
thing down unless the writing is read. If the second rule were not observed 
people would never know when a question was settled, as they would be able 
to play fast and loose with their writings.” (6) The Act therefore requires that 
documents must be proved by primary evidence (that is, the document itself 
produced for the inspection of the Court)(7) except in certain cases specifically 
mentioned by the Act.(8) It is primarily for the trial Court to decide whether 
a case has been made out for the reception of secondary evidence. The appellate 
Court, however, is justified in holding that secondary evidence of a lost deed 
is admissible when the Lower Court has rejected it.(9) Further, the general 


<SL 


a nd a crown above. This paper was not 
Manufactured till 1859, when Her Majesty 
assumed the Government of India. The 
Paper in use previously bore the arms of 
the East India Company with the letters 

**"—-The forger had partly erased the let- 
E.C. 

ters V. R. and the Crown: but the minute 
device on the arms and the difference of 
the motto wholly escaped him. The author 
has also more than once detected forgeries 
.y the presence or absence of the dis¬ 
tinguishing mark impressed on stamps 
1Ss yed before the mutiny, see Act XIX of 
*858. It would be very easy to mark all 
stamp paper with the date of issue by 
Means of an instrument, such as is used 
t° mark railway tickets, and the author 
ls convinced that this simple contrivance 
jyoujd do much to stop forgery by. faci¬ 
litating detection In a large number of 
forgeries it is necessary to antedate, and 
the difficulty of procuring a stamp with a 
suitable date could be increased if stamp 
Vendors were made to account more strictly 
t° r their sales than is at present the 
Practice. The check of having the 
Purchaser’s name endorsed on the stamp 
Js useless, as fictitious names are used. 
I he author, has detected more than one 
stamp vendor having stamp-paper ready 
endorsed with such fictitious names.” Too 
great reliance should not be placed upon 
an apparently ancient document by reason 

W, LE 


of the genuineness of the stamp, for, as 
above stated, it is well known that blank 
stamped papers, may be obtained which 
extend for very many years past. 

(1) Bunu'arce Lai v. Maharajah Hct- 
naraih, supra, 156, 157. 

(2) v. ante, Introd. to ch. iv. 

(3) See s. 64, post. This rule as applied 
to documents is as old as any part of 
the Common Law of England; Taylor, Ev., 
§ 396, and cases there cited; Best, Ev., 
p. 15. “The best evidence of which the 
subject is capable ought to be produced, 
or its absence reasonably accounted for, 
or explained, before secondary or inferior 
evidence is received;” Ramalakshmi Animal 
v. Sivanatha Perumal, 14 Moo. I. A., 
388 (1872); “if the best evidence be kept 
back, it raises a suspicion that, if produced, 
it would falsify the secondary evidence on 
which the party has rested his case;” 
Strother v. Barr, 5 Bing., 151. 

(4) See s. 64, post. 

(5) See ss. 91, 92, post. 

(6) Steph. Introd., 171, 172. 

(7) S. 62, post. 

(8) Ss. 64—66, post. 

(9) Ramcsivar Lai Bhagat v. Raj 
Kumar Cinvar, 5 Pat. L. W., 316; 45 
I. C., 888, as where all reasonable steps 
have been taken to produce the document; 
Atcil Behary Keora v. Lai Mohan Singha 
Roy, 49 I. C., 507, and search is fruitless; 
Jiban kali Mukherji v. Maid mala Das si, 
49 I. C., 1006. 
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/rule is that even oral admissions as to the contents of a document ar<fr 
relevant unless secondary evidence is admissible.(1) In dealing, therefore, 
with documentary evidence, the substantial principles, on which the authenticity 
and value of evidence rest, should be observed(2); thus secondary evidence 
should not be accepted without a sufficient reason being given for the non¬ 
production of the original(3) ; nor should documents be considered as proved 
because they have not been denied by the opposite side(4); and the use to 
which it can legitimately be put should be kept in view,—thus a document may 
be relevant to affect a person with knowledge of • its contents, whether true 
or false, without being relevant to prove the truth of its contents.(5) And 
notwithstanding the general value of documentary evidence, regard must be 
had to the habits and customs of the people of this country, and their well- 
known propensity to forge any instrument which they might deem necessary 
for their interest and the extreme facility with which false evidence can be 
procured from witnesses. Under such circumstances the probability or 
improbability(6) of the transaction forms a most important consideration in 
ascertaining the truth of any transaction relied upon.(7) The use of fabricated 
written evidence by a party, however clearly established, does not relieve the 
Court from the duty of examining the whole of the evidence adduced on both 
sides, and of deciding according to the truth of the matters in issue.(8) The 
presumption against the party using such evidence must not be pressed too far, 
especially in this country, where it happens, not uncommonly, that falsehood 
and fabrication are employed to support a just cause.(9) In addition to 
guarding against fraud, care must be taken that the documentary evidence 
is in itself admissible, lest documents which are not strictly evidence at all 
should be used to prop up oral evidence too weak to be relied on.(10) 


Documents are of two kinds, public and private. Under the former come 
Acts of the Legislature, judgments and acts of Courts, Proclamations, public 
books, and the like. They are also divided into ‘judicial’; and ‘not judi¬ 
cial ’; and also into “ writings of record ” and “ writings not of record.”(H) 


(1) See notes to s. 63: but this rule 
will not apply to admissions made under 
s. 58, ante; see Sheikh Ibrahim v. Parvata, 
8 Bom. H. C. R., 163. [A party’s admis¬ 
sion as to the contents of a document not 
made in the pleadings, but in a deposi¬ 
tion, is secondary evidence, and cannot 
supply the place of the document itself.] 

(2) Ramalakshmi Ammal v. Sivanatha 
Perumal, 14 Moo. I. A., 588 (1872) ; see 
the judicial criticisms on the laxity of 
documentary evidence prior to the passing 
of this Act, in Bunwaree hall v. Maha¬ 
rajah Iletnarain, 7 Moo. I. A., 148, 168 
(1858); s. c., 4 W. R„ P. C., 128; Unide 
Rajaha v. Pemmasamy Vcnkatadry, 7 Moo. 
I. A., 137 (1858); see p. 128, ante. The 
provisions of the Act must now, however, 
be strictly observed; Ram Prasad v. 
Raghunandan Prasad, 7 A., 743 (1885). 

(3) Ramalakshmi Ammal v. Sivanatha , 
14 Moo. I. A., 588 (1872); Ram Gopal v. 
Gordon Stuart, 14 Moo. I. A., 461 (1872) ; 
s. 64, post ’ Syed Abbas v. Yadeem Ramy, 
3 Moo. I. A., 156 (1843). 

(4) Kirtecbash Maylec v . Ramdhan 

Khoira, B. L. R., F. B., 658 (1867) ; 
Recuroonissa v. Bookoo Choudhrain 12 W. 
R. t 267. 268 (1869). [Every document 

must first be started by some proof or 


other before the person who disputes that 
document can be considered in any way 
bound by it.] 

(5) Barindra Kumar Ghose v. R- 
(1909), 37, C., 91. 

(6) v. ante, p. 113, note (7), R. v. Hed¬ 

ger, 134, Field, Ev., 6th Ed., 42; Sri Raghu - 
nadha v. Sri Brozo, 3 I. A., 175, 176 

(1875) ; Bunzvarec Lai v. Maharajah Hct- 
narain, 7 Moo. I. A., 155, 156, 167, 168 
(1858) ; Mudho Soodun v. Suroop 
Chunder, 4 Moo. I. A., 441 (1849) ; Chotey 
Narain v. Mussamut Ratan, 22 I. A., 23, 
24 (1894); Hurichurn Bose v. Monindra 
Nath, 19 I. A., 4 (1893); Wise v. Sun- 
dulooftissa Chowdhranee, 11 Moo. I. A., 
187, 188 (1867) Mussamut Bdun v. 

Mussamut Bechun, 11 W. R., 345 (1869). 

(7) Bunwaree Lai v. Maharajah Hot- 
narain, 7 Moo. I. A., 155 (1858). 

(8) Goriboola Kazcc v. Gooroodas Roy 

2 W. R., Act X, 99 (1865) ; Scviaji Vi jay a 
v. Chinna Nayana, 10 Moo. I. A., 151 

(1864) ; v. ante, p. 487. 

(9) See cases cited at p. 487. 

(10) Eckowrie Singh v. Hearalal Seal, 
11 W. R. t P. C, 2 (1868); ante, p. 128, 
note (2). 

(11) Best, Ev., § 218, see s. 74, post. 



MINfSr^ 



PRIMARY AND SECONDARY EVIDENCE. 


499 


ific documents other than those mentioned in the section are private.(l) 
The Civil and Criminal Procedure Codes regulate the production of 
documents(2), and the former, the discovery, admission and inspection of 
documents in civil cases.(3) In criminal cases it is the duty of the Judge to 
decide upon the meaning and construction of all documents given in evidence 
at the trial.(4) 


There are three distinct questions which are dealt with in the Act in regard, 
to documentary evidence— (a) firstly , there is the question how the contents 
of a document are to be proved ; (b) secondly , there is the question how the docu¬ 
ment is to be proved to be genuine ; (c) thirdly , there is the question how far 
and in what cases oral evidence is excluded by documentary evidence. 

(a) The first question is dealt with in ss. G1—66 and is also affected by 
ss. 59 ami 22. Taking s. 59 with ss. 61 and 64, the result may be stated as 
follows :—The contents of a document must in general be proved by a special 
kind of evidence called primary evidence ; but there are exceptional cases in 
which such contents may be proved otherwise. Evidence used to prove the 
contents of a document which is not primary is called secondary. Primary 
evidence is said (s. 62) to be the document itself produced for the inspection of 
the Court. Later on in the section this is called the original document. The 
contents of public documents being provable in a particular manner, this matter 
f * ea lt with separately in ss. 74—78. The question how far witnesses may 
e cross-examined as to written statements made by them without producing 
e writings is dealt with by s. 145, post, (b) Besides the question which arises 
as to the contents of a document, there is always the question, when it is used 
as evidence—is it what it purports to be ? In other words, is it genuine ? The 
signature or writing, sealing, or mark and attestation where the latter is a neces- 
sary^formality of execution, must be proved. This matter is dealt with in 
tR lastly, the Chapter deals ss. 79—90,—with the presumptions which 

ne Courts are enabled or directed to make in, respect of certain documents or 
specified classes of documents tendered in evidence before them, (c) The 
exclusion of oral by documentary evidence is the subject-matter of the next 
kapter to the Introduction, to which the reader is referred. (5) 

As to the stamping and registration of documents, see Appendix. 



61. The contents of documents may be proved either by Proof of 


Primary or by secondary evidence. documents. 


contents of 


62. Primary evidence means the document itself produced Primary 
ror the inspection of the Court. evidence. 


Explanation 1.—Where a document is executed in several 
Parts, each part is primary evidence of the document. 

Where a document is executed in counterpart, each counter¬ 
part being executed by one or some of the parties only, each 


(D S. 75, post. 

o 1 Woodrofl®e & AH’s Civ. Pr. Code, 

,5“ Ed., O. VIII, rr. 14—18, pp. 723— 
vyU °- XI, rr. 14—23, pp. 793—800; O. 
f S pp. 805 — 812. The Court may send 
mu Papers f rom its own records or from 
®ther Courts, ib., O. XIII, r. 10, p. 810; 
e provisions as to documents are 
PPlicable to all other material objects, ib, 
r’ t 1 , 11 . r. 11, p. 812. See Field Ev., 
11 Fd., 288. As to the production of 


document and other movable property in 
criminal cases, sec Cr. Pr. Code, Chap. 
VII. As to applications in respect of 
endorsements made on exhibits, see Ratan 
Koer v. Chotey Narain, 21 C., 476 (1894). 

(3) Woodroffe & Amir Ali’s Civ. Pr. 
Code, Orders XI, XII, XIII, 2nd Ed., 
pp. 777—812. 

(4) Cr. Pr. Code, s. 298. 

(5) Markby, Ev., 56, 57, 60. 
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5 .s'.'-'i'/ counterpart is primary evidence as against the parties executing 

it. 


Explanation 2 .—Where a number of documents are all 
made by one uniform process, as in the case of printing, 
lithography or photography, each is primary evidence of the 
contents of the rest; but where they are all copies of a common 
original, they are not primary evidence of the contents of the 
original. 

Illustration. 


A person is shown to have been in possession of a number of placards, all printed at 
one time from one original. Any one of the placards is primary evidence of the contents 
of any other, but no one of them is primary evidence of the contents of the original. 

Secondary 63. Secondary evidence means and includes— 

(1) Certified copies given under the provisions hereinafter 

contained ; 

(2) Copies made from the original by mechanical processes 

which in themselves insure the accuracy of the 
copy, and copies compared with such copies ; 

(3) Copies made from or compared with the original; 

(4) Counterparts of documents as against the parties who 

did not execute them ; 

(5) Oral accounts of the contents of a document given by 

some person who has himself seen it. 


Illustrations. 

(а) A photograph of an original is secondary evidence of its contents, though the two 
have not been compared, if it is proved that the thing photographed was the original. 

(б) A copy compared with a copy of a letter made by a copying machine is secondary 
evidence of the contents of the letter, if it is shown that the copy made by the copying 
machine was made from the original. 

(c) A copy transcribed from a copy, but afterwards compared with the original, is 
secondary evidence : but the copy not so compared is not secondary evidence of the original, 
although the copy from which it was transcribed was compared with the original. 

(d) Neither an oral account of a copy comjfared with the original, nor an oral account 
of ft photograph or machine-copy of the original, is secondary evidence of the original. 

a. 3 Document.") „ s. 3 (“ Proved.") 

s. 3 (“ Evidence") »• 3 (** Court") 

s. 76-78 (“ Certified copies") 

Steph. Dig., Arts., 63, 64, 70 ; Taylor, Ev., §§15-45, 394, 426, 650-553, cited and ib. 
Index sub voc. (‘Primary Evidence ’ and ‘ Secondary Evidence ’); Norton, Ev., 241. 

COMMENTARY. 

Dooument. Reference should be made to the definition given in the third section. 

Exchequer tallies and wooden scores used by milkmen and bakers have been 
included in the term.(l) So also an inscription on a ring(2); or coffin plate(3) ; 


(1) Best, Ev., § 215. 

(2) R. v. Farr, 4 F. & F„ 366. 

(3) R. v. Edge, Wills, (Jirc. Ev., 6th 


Ed., ^09, 340, per Maule, J. (the plate 
being removable). 
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perhaps a direction on a parcel.(1) On the other hand, it has been held 
in England that inscriptions on flags and placards exhibited to public view and 
of which the effect depends upon such exhibition, bear the character rather 
of speeches than of writings and are not subject to the rules relating to docu¬ 
ments. (2) 


But in the undermentioned case it has been held there that a sealed packet is 
a document and therefore liable to production upon a subpoena duces tecum , even 
when it had been confided to a banker upon the terms that he should not part 
with it without the depositor’s consent. (3) 



The contents of documents may be proved either by primary or secondary Meaning of 
evidence. “Primary” and “secondary” evidence means this: primary 11 primary ” 
evidence is evidence which the law requires to be given first; secondary evidence ancl , jL e 7» 
is evidence which may be given in the absence of the better evidence which the evidence 
law requires to be given first when a proper explanation is given of the absence (s. 61). 
of that better evidence.(4) Primary evidence of a document is defined by the 
Act to mean the document itself produced for the inspection of the Court.(5) 

Secondary evidence is defined by section 63. Section 61 lavs down that “ the 
contents of documents may be proved either by primary or secondary evidence ” 
vuthin the meaning given to those terms in the Act; and this rule means that 
there is no other method allowed by law for proving the contents of documents. 

Whatever the law may have been upon the subject before the passing of this 
Act, the rules contained in this enactment must now be strictly observed. (6) 

Primary evidence means the document itself produced for the inspection Primary 
°f the Court. As the law requires that the particulars of a claim should be ? vicl ^o? e 
embodied in the decree, recitals of the contents of the plaint made in a decree s * ~ ' 
are not secondary evidence of the contents of the plaint but are admissible as 
primary evidence of the statement of facts made to the Judge as the basis of the 
plaintiff’s claim.(7) Written receipts for payments are important, but by no 
means necessary as proof ; nor are they of the nature of primary evidence the 
loss of which must be shown in order to let in secondary. (8) 

If accounts be merely memoranda and rough books from which regular 
^counts are prepared, the former, it has been said, can hardly be treated as 
the original account.(9) Though different classes of books of account may, 
and in fact in the larger number of instances must, deal with the same matter, 
it does not follow that one only of such classes constitutes the original document. 

So ^here entries in a ledger were tendered and it was objected that the ledger 
w as. secondary evidence, being merely a copy of the cash-book, the Court 
admitted the ledger entries.(10) 

The first portion of the first Explanation of section 62 refers to what are 
hnown as duplicate, triplicate or the like, originals. The expressions “ exe¬ 
cuted in parts ” and “ in counter-part ” refer to the mode in which documents 


\ 


(1) R. v. Fenton, cited 3 B. & C., 760; 

Per Parke. B.; R. R. Co. v. Maples, 63 
Ala., 601 (Amer.) ; contra Burrell v. North, 
“ & K., 680; Com. v. Morrel, 99 Mass., 

s «2 (Amer.). 

(2) R. v. Hunt , 3 B. & Aid., 566; Phip- 
son, Ev., 3rd Ed., 458; ib.. 5th Ed.. 507. 

(3) R, v. Dave (Div. Court), 1908, 2 
K. B., 333. 

(4) Per Lord Esher, M. R. in Lucas v. 
Williams & Sons, L. R.. 2 Q. B. (1892), 
113, 116; and see Tavlor, Ev., § 394. 

(5) S. 62. 

(6) Ram Prasad v. Raghunandan 
Prasad, 7 A.. 738, 743 (1885).' 


(7) Mahommed Ismail v. Bhuggobutti 
Barmanva . Appeal from original decree, 
Cal. H. C., No. 303 of 1897 (25th June 
1900) ; as to the statement of a witness 
deposing that another person gave evidence 
being primary evidence, see Haranund 
Roy v. Ram Gopal, cited in notes to s. 
65, post. 

(8) Ramcss7uar Koer v. Bharat Per shad, 
4 C. W. N., 18 (1899). 

(9) Raja Peary v. Narcndra Nath. 9 
C. W. N., 421, 43*1 (1905), see s. 34, ante. 

(10) Megraj v. Sczaiarain, 5 C. W. N., 
cclxxviii (1901). 
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are sometimes executed. It is convenient sometimes that each party to a 
transaction should have a complete document in his own possession. To effect 
this the document is written out as many times over as there are parties and 
each document is executed—that is, signed or sealed as the case may be—by 
all the parties. No one of these is more the original than the other, and any 
one of them may be produced as primary evidence of the contents of the docu¬ 
ment. When an instrument is executed by all the parties in duplicate or 
triplicate, and each party keeps one, each instrument is treated as an original, 
and each is primary evidence of all the other. When each of the instruments is 
signed by one party only, and each delivers to the other, the documents are 
termed ‘ counterparts/ and each is primary evidence against the party executing 
it, and those in privity with the executing party, and secondary evidence(l) as 
against the other parties.(2) Execution in counterpart is a method of execution 
adopted when there are two parties to the transaction. Thus if the transaction 
is a contract between A and B the document is copied out twice, and A alone 
signs one document, whilst B alone signs the other. A then hands to B the 
document signed by himself and B hands to A the document signed by himself. 
Then as against A the document signed by A is primary evidence ; whilst as 
against B the document signed by B is primary evidence.(3) 

This section is exhaustive of the kinds of secondary evidence admissible 
under the Act. W here, therefore, the terms of a document were sought to be 
proved by a judgment containing a translation thereof in a suit which was 
not between the same parties or their representatives in interest, held that neither 
the translation of the document nor the statement in the judgment was secondary 
evidence of the contents of the documented) 


Second Explanation. A printed paper does not differ from a written 
one, in respect of both being copies; they can alike, therefore, only be 
received as secondary evidence of the original under such circumstances as 
render secondary evidence admissible ; for instance, if the original is shown to 
be lost or destroyed, or to be in the possession of the opposite party, notice 
having been given to produce it. There is no more guarantee for a printed 
copy being a true copy than a written one ; indeed being a copy at all. But 
there is a far better guarantee for a number of printed papers struck off from 
the same machine at the same time being correct fac-similes of each other than 
of a number of written papers ; for here the draftsman or draftsmen may 
introduce differences impossible with the machine. In this case, each machine- 
made copy is accepted as primary evidence of all the others, inter se , and not of 
the original from which they were copied ; for instance, if it is desired to prove 
the publication of a libel in a newspaper, any copy of the issue in which the 
hbel appeared would be primary evidence of publication in all the other copies 
of that issue. But if it were necessary to prove the original libel from which 
the article was set up, the printed paper would not be primary, but only second¬ 
ary, evidence of the manuscript and admissible only under the conditions 
which render the reception of secondary evidence admissible.”(5) 

First Clause .—Section 76 enables certified copies of public documents to 
be given ; and such documents may be proved by the production of a certified 
copv.(6) Certain other official documents especially designated may be also 
proved by certified copies.(7) Section 79 deals with the presumption as to the 


(1) S. 63, cl. (4). 

(2) Taylor, Ev. r § 426; Norton, Ev., 
241, 242; s. 62. 

(3) Markby, Ev., 57; Phipson, Ev., 5th 
Ed., 509. 

(4) Jagannatha Naidu v. Secretary of 
State , 43 M. L. J., 37 (1922). 

(5) Norton, Ev., 242, and see R. v. 


IVatson, 32 How. St. Tr., 82. 

(6) S. 77, post. 

(7) S. 78, post; as to certified copies 
of decrees or orders made by the Queen 
in Council, see Woodroffe & Amir All’s 
Civ. Pr. Code, O. XXXXV, r. 15, 2nd Ed., 
p 1343. 
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genuineness of certain certified copies, and section 86 as to certified copies of 
foreign judicial records. And tlie Civil Procedure Code(l) now gives the Court 
power to order production of verified copies of entries in business books instead 
of the originals when inspection of the latter has been demanded. 

Second Clause. —The copies must be made from the original by such 
Riechanical processes as in themselves insure the accuracy of the copy; such 
tor example as the processes mentioned in the second Explanation , section 62.(2) 
illustration (a) must be read with the first portion of this clause, and means 
that provided it can be shown that the original which is sought to be proved 
was really photographed, such photograph will be receivable as secondary 
evidence. Illustration (b) must be read with the second portion of this clause 
a Rd means that a copy of such copy (compared) is receivable as secondary 
evidence of the original and cannot be rejected as being a copy of a copy.(3) 
be reason of this rule is that the accuracy of the first copy being insured by 
> . 1 J} cc ^ an ^ ca ^ process, it is not necessary to compare it with the original which 
1 will be taken to correctly reproduce ; but there is ordinarily no such guarantee 
or at least not an effective one, in the case of copies taken from such first copy 
ana they must therefore be proved to have been compared with it before they 
j 1 be receivable as secondary evidence of the original. An oral account of a 
p iotograph or a machine-copv of the original is not secondary evidence of the 
^ginal [Illustration (<*)]. 

Third Clause , see Illustration ( c ). In the first case here put, the party who 
Wot/e the copy can swear to its being a true copy. If he is not produced, then a 
ness must be called who can swear to his own comparison ; or, as sometimes, 
wo witnesses, one of whom read the original, while the other read the copy or 
o revise. But it will save time and trouble to have the comparison made by 
RRe and the same person.(4) Reading together second and third Clauses and 
ustrations (b) and (c), it will appear that a copy of a copy> i.e., a copy tran- 
, cribed and compared with a copy is inadmissible(5); unless the copy with which 
in ^ VaS com P arec ^ was a copy made by some mechanical process which in itself 
Sllres the accuracy of such copy.(6) But copies of copies kept in a registra- 
t j ou °® ce when signed and sealed by the registering officer are admissible for 
l( .purpose of proving the contents of the originals.(7) The correctness of 
ertihed copies will be presumed(8), but that of other copies will have to be 
tl^t i V ’ P os ^‘ This proof may be afforded by calling a witness who can swear 
la he has made the copy, or a witness who can swear that he has compared the 
r °P.y tendered in evidence with the original or with wdiat some other person 
n<^' \ aS contents of the original, and that such copy is correct. It is not 
natT a F *° r P ersous examining to exchange papers and read them alter- 
th e ^ ways. If the documents be in an ancient or foreign character, 

e Wl ^ nes s who has compared the copy with it must have been able to read and 


C) O. XI, r. 19, 2nd Ed. p. 797. 
y<) Field, Ev., 382; ib., 6th Ed., 2 27; 
of S ^ 1855. “ An impression 

sh » ( J ocument made by a copying machine 
a i be taken without further proof to be 
a correct copy.” 

( 3 ) Norton, Ev., 243. 

^ec RuUi v. Gau Kim, 9 C., 
943 _ 944 (1883). 

p ^ * Ram Prasad v. Raghunandan 
7 A., 738, 743 (1885) ; Secretary 
/ btatc v. Manjcshwar Krishnayvar, 28 
j •* 257 i see Taylor, Ev.. § 553 ; the* follow- 
cases are no longer law so far as 
e > relate to copies: U>iide Rajaha v. 
. ?” l1tl asamy Ver/katadry, 7 Moo. I. A., 
(1858) [dictum followed in Ajoodhya 


Prasad v. Umrao Singh, 6 B. R. R., 509 
(1870) ; Jaybunnissa Bibi v. Kuwar Sham, 
7 B. L. R., 627 (1871)*; Makbul AH v. 
Srimati Masnad, 3 B. R. R., 54 (1869) ; 
Ram Gopal v. Gordon Stuart, 14 Moo. 1. 
A., 453 (1872); Norton, Ev., 243 ; Field, 
Ev., 383 ; i b., 6th Ed., 227. Even before 
the Act a copy of a copy was rejected; 
Raja Ncelanund v. Nussecb Singh, 6 W. 
R.. 80 (1866). 

(6) S. 63, cl. (2), v. ante; but a copy 
transcribed from a copy and afterwards 
compared with the original is secondary 
evidence. Illust. (c). 

(7) Act XVI of 1908, s. 57. 

(8) S. 79, post. 



PRIMARY AND SECONDARY EVIDENCE. 



504 


<8L 


understand the original.(l) But an admission dispenses with proof and omission 
to object implies that the document is a true copy. Where a document has 
been admitted in evidence in the trial Court without objection its admissibility 
cannot be challenged in the Appellate Court. Omission to object to its admission 
implies that it is a true copy and therefore it is not open to the Appellate 
Court to consider whether the copy was properly compared with the original 
or not.(2) In the undermentioned case(3) a copy of a deed which was filed 
in another suit and was still on the records of the Court was let in as secondary 
evidence. That deed was endorsed “ copy in accordance with the original,” 
and was signed by the Judge presiding in the Court. The Privy Council 
accepted and concurred in the opinion of the Judicial Commissioner upon the 
value of that copy. His words were :—“ There can be no doubt that the 
Judge, in the course of the suit, in 1864, did accept and file, with the proceedings 
a copy of a deed of gift by K B, and the only question is whether that copy 
had been compared with the original, when the copy is enfaced, in accordance 
with practice, ‘ copy according to the original/ and the Judge’s order to file 
is also found on it. • I cannot doubt that the copy was duly compared. Except 
the Judge, there was no person who was authorised to compare and accept 
a copy, and his signature to the order must, it seems to me, guarantee the 
genuineness of the copy.”(4) 


It is scarcely necessary to observe that proof of a copy being a correct copy 
is no proof of the execution and genuineness, etc., of the original.(5) And 
secondary evidence cannot be given by means of a copy until it be shown that 
such copy is accurate .(6) The correctness of certified copies is directed to be 
presumed by this Act.(7) And other Acts, such as the Registration Act(8), 
declare that copies given thereunder shall be admissible for the purpose of 
proving the contents of the original documents; that they shall be taken to 
be true copies without other proof than the Registrar’s certificate of their 
correctness. (9) 


Fourth Clause.—A counterpart is primary evidence only as against the 
parties executing it.(10) The most usual case of counterparts is that of pattah 
and kabuliat. (II) 

Fifth Clause. —The person mast have seen the original. It will not be 
sufficient that he heard it being read. Moreover, it must 'have been the original. 
It will not be sufficient for the person to have seen a copy. Thus, a written 
statement of the contents of a copy of a document, the original of’which,the 
person making the statement has not seen, cannot be accepted as an equivalent 
of that which this clause renders admissible, namely, an oral account of the 
contents of a document given by some person who has himself seen it.(12) It 
is, moreover, plain that even if parol evidence be admissible as secondary 


(1) Taylor, Ev., § 15—45; Field, Ev., 
383; ib., 6th Ed., 227. 

(2) Ram Lochan Misra v. Pandit Hari~ 

nath Misra, 1 Pat., 606 (1922), approving 
Chimtiaji Govind Godbole v. Dhinkar 
Dhander Godbole, 11 B., 320; LaksJiman 
Govind v. Amrit Gopal, 24 B., 591 ; 

Kishori Lai Gosvami v. Rakhal Das 
Bannerjea, 31 C., 155. 

(3) Luchman Singh v. Puna 16 C. f 
753 (1889), 16 I. A., 125. 

(4) Ib., at p. 756. 

(5) See Field. Ev., 6th Ed., 227; 

Ramjadoo Cangooly v. Luckhce Narain, 5 
R. C., and Cr. Reporter, Act X. Rule 23 
(1867); Shookram Sookut v . Ram Lai, 9 
W. R., 248, 250 (1868); Mussuinat 


Amccroonnissa v. Mussuniat Abedoonnissa, 
23 W. R. f 208 (1875) ; Appathura Pattar 
v. Gopala Panikkar, 25 674 676 

(1901). 

(6) Taylor, Ev., § 553; Shookram 
Sookul v. Ram Lai, 9 W. R., 248, 250 
(1868) ; Krishna Kishori v. Kishori Loll 
14 C., 487, 488 (1887). 

(7) S. 79, post. 

(8) Act XVI of 1908, s. 57. 

(9) Hurish Chundcr v. Prosuttno 

Cootnar, 22 W. R., 303 (1874). 

(10) S. 62, Explanation (1), ante. 

(11) V. ante. 

(12) Kanayalal v. Pyarabai, 7 B., 139 
(1882); see Illust. (d). 




MIN/Sr^ 



PROOF BY PRIMARY EVIDENCE. 


505 


uviuence of a document, it may, owing to its character or the circumstances of 
the case, be such that the Court cannot rely upon it for the purpose, of proving 
those contents.(l) Secondary evidence in actions for libel should give the 
actual words used and complained of. (2) 

The general rule is that there are no degrees in secondary evidence and 
that a party is at liberty to adduce any description of secondary evidence he 
may choose.(3) So a party may give oral evidence of the contents of a docu¬ 
ment, even though it be in his power to produce a written copy. For, if one 
species of secondary evidence were to exclude another, a party tendering oral 
evidence of a document would have to account for all the secondary evidence 
that has existed. He may know of nothing but the original, and the other 
side at the trial might defeat him by showing a copy the existence of which he 
had no means of ascertaining. Fifty copies might be in existence unknown to 
him, and he would be bound to account for them all. Further, there is the incon¬ 
venience of requiring evidence to be strictly marshalled according to its weight. 
£ut if more satisfactory proof is withheld, that will go to the weight of the 
evidence. If, for instance, the party giving such oral evidence appears to have 
better secondary evidence in his power, which he does not produce, that is a 
fact from which the Court may presume that the evidence kept back would be 
adverse to the party withholding it.(4) There are. however, exceptions to the 
general rule. For the Act declares that when the existence, condition, or 
pontents of the original have been admitted in writing, the written admission 
is admissible(5), and where the original is a public document(6), or a document 
?f which a certified copy is permitted by this Act or by any other law in force 
io India to be given in evidence(7), a certified copy of the document, but no 
other kind of secondary evidence , is admissible.(8) 


<§L 


No degrees 
in secondary 
evidence. 


64. Documents must be proved by primary evidence except ^ 0 r °^ c ° n f ts 

in the cases hereinafter mentioned. by primary 

evidence. 

Principle.—This rule is one of the most forcible illustrations of the maxim 
fhat the best evidence that the case admits of must always be produced.(9) 

■ft is said to be based on the u best evidence ” principle ; but the rule is, 
however, probably older than its reasons, being a survival of the doctrine 
°f 4 profert ’ which required the actual production of the document pleaded.(10) 

9 - 3 (“ Document.") s. 62 {Meaning of “ primary evidence.”) 

8 - 3 {“Proved,”) s. 65 {“ Excepted-cases ”) 

Steph. Dig., Art. 65 ; Taylor, Ev., §§ 396, 409 ; Pliipson, Ev., 5th Ed., 38, 507 ; Thayer’s 
c *ses on Evidence, 726. 

COMMENTARY 


Lord Tenterden said : “ I have always acted most strictly on the rule What is in 
that what is in writing shall only be proved by the writing itself. My expo- JhalUnly 
T ience has taught me the extreme danger of relying on the recollection of proved 
■——_._!---by the 


O) Krishna Kish ori v. Kishori Lall, 
14 c -, 487, 488 (1887). 

(2) Rainy v. Bravo, L. R., 4 P. C., 
28/. 

Sec Rat pal Singh v. Udai Bhan, 
5 4 I- C., 607 in which a statement in a 
Previous suit was held to be secondary 
Evidence. 

(4) Doe v. Ross, 7 M. & W., 402; 
Brown v. Woodman, 6 C. & P., 206; Hall 

H *ll, 3 M. & G., 242; Taylor, Ev.. §§ 
550- 553 ; Best, Ev., § 483; Wills, Ev., 
2n d Ed.. 396. The rule applies whether 
'he original evidence be itself oral or 


documentary; Taylor, Ev., § 550; see eg., writing 
Notes to s. 47, ante . itself. 

(5) S. 65, post, see cL (6). 

(6) Within the meaning of s. 74, post; 
see s. 65, cl. ( e ). 

(7) S. 65, cl. (/). 

(8) S. 65, post; see Notes to that 
section. 

(9) Taylor, Ev., § 396; and v. post and 
Introduction, ante. 

(10) Thayer’s cases on Evidence. 726. 

Sec also 6 Law Quart. Rev.. 75 : “ The 

superiority of written evidence.’' Phipson, 

Ev., 5th Ed., 38, 507 




Admissions. 
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witnesses, however honest, as to the contents of written instruments ; 
may be so easily mistaken, that I think the purposes of justice require the strict 
enforcement of the rule.”(l) An additional but important reason for the appli¬ 
cation of the rule is that the Court may acquire a knowledge of the whole 
contents of the instrument, which may have a very different effect from the 
statement of a part.(2) This section deals with the class of cases falling within 
the rule that a written document can only be proved by the instrument itself(3), 
and embraces every writing. Thus newspapers and account-books are the 
best evidence of their own contents, and, therefore, a witness cannot be asked 
whether certain resolutions were published in the newspapers ; neither can 
he be questioned as to the contents of his account-books ; nor can a plaintiff 
be asked in cross-examination whether his name is written in a certain book 
described by the questioner, unless a satisfactory reason be first given for the 
non-production of the book itself. (4) And it is very doubtful whether the 
contents of hand-bills written or dictated at a meeting of conspirators can be 
proved by oral testimony. (5) The provisions of this section must be distin¬ 
guished from those of section 91. The latter deals with matters which the 
parties have put in writing or which the law requires to be in writing. In such 
cases, except where secondary evidence may be given, the document is the 
exclusive record of that which it embodies. The parties are not at liberty to 
resort to other evidence. All that the present section says is that if it is desired 
to prove the contents of a document , the document itself must, save in certain 
exceptional cases, be produced. But if a writing does not fall within either of 
the classes already described, no reason exists w r hy it should exclude oral 
evidence. For instance, if a written communication be accompanied bv a 
verbal one to the same effect, the latter may be received as independent "evi¬ 
dence, though not to prove the contents of the writing nor as a substitute for it : 
the payment of money may be proved by oral testimony, though a receipt 
be taken ; a verbal demand of goods may be shown, though a demand in writing 
was made at the same time ; the admission of a debt is provable by oral testi¬ 
mony, though a written promise to pay was simultaneously given ; and the 
like.(6) With regard to objections as to the improper reception of secondary 
evidence, see notes to s. 5 ante. 


Oral admissions as to the contents of a document are not relevant, unless 
and until the party proposing to prove them shows that he is entitled to give 
secondary evidence of the contents of such documents, or unless the genuine¬ 
ness of a document produced is in question.(7) But secondary evidence may be 
given when the existence, condition, or contents of the original have been proved 
to be admitted in writing by the person against whom it is proved or by his 
representative in interest.(8) The rule laid down by this section does not of 
course apply to documents which are admitted and the contents of which are 
not in dispute. For a fact which is admitted need not be proved at all.(9) 
So where a party admits by his pleading the terms of an agreement and its 
execution, the other party Is not called upon to prove the execution of the 
document or put it in evidence.(10) It is further common practice to allow 


(1) Vincent v. Code, 3 C. & P., 481; 
and see observations of Best, C. J., in 
Strother v. Barr, ante. 

(2) Taylor, Ev., § 396. 

(3) Taylor. Ev., § 409. 

(4) Taylor, Ev., § 409. See Bonnerj\ 
v. Sitanath Das, 24 Bom. L. R., 565 (P. C.). 

(5) R. v. Thistlavood (1820), 33 How. 
St. Tr., 691; Taylor, § 409. 

(6) Taylor, Ev., § 415; see s. 59, ante. 
See the passage in Best, Ev., p. 282, 2nd 
Ed., cited and approved in Balbhadar 


Prasad v. Maharajah of Bctia, 9 A., 356 
(1887). 

(7) See notes to s. U2, ante. 

(8) S. 65, cl. (&), post. 

(9, S. 58, ante. 

(10) Burjorji Cursetji v. Muncherji 
Kuverji, 5 B., 143 (1880); but a party’s 
admission as to the contents of a document, 
not made in the pleadings but in a deposi¬ 
tion. is secondary evidence only. Sheikh 
Ibrahim v. Parvata, 8 Bom. H. C. R., A. 
C. J., 163 (1871). 
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.es>bf documents to be tendered in evidence by the consent of all parties 
emed. 


65. Secondary evidence may be given of the existence, 
condition or contents of a document in the following cases :— 

(a) When the original is shown or appears to be in the 
possession 'or power— 

of the person against whom the document is sought 
to be proved, or 

of any person out of reach of, or not subject to, the 
process of the Court, or 
of any person legally bound to produce it, 
and when, after the notice mentioned in section 66 ,( 1 ) 
such person does not produce it; 


(b) When the existence, condition or contents of the 

original have been proved to be admitted in writing 
by the person against whom it is proved or by his 
representative in interest; 

(c) When the original has been destroyed or lost, or when 

the party offering evidence of its contents cannot, 
for any other reason not arising from his own 
default or neglect, produce it in reasonable time; 

(d) When the original is of such a nature as not to be easily 

movable ; 

(e) When the original is a public document within the 

meaning of section 74 ; 

(/) When the original is a document of which a certified 
copy is permitted by this Act, or by any other law 
in forc«i in British India, to be given in evidence; 

(g) When the originals consist of numerous accounts or 
other documents which cannot conveniently be 
examined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence of the 
contents of the document is admissible. 

In case ( 6 ), tho written admission is admissible. 

In case (e) or (/), a certified copy of the document, but no 
°ther kind of secondary evidence, is admissible. 

In case ( 9 ), evidence may be given as to the general result 
, the documents by any person who has examined them, avd 
vo is skilled in the examination of such documents. 


<SL 


Cases in 
which 
secondary 
evidence 
relating to 
documents 
may be 
given 


(1) \Kameshwar Pershzd v. 26 C., 53 (1898). 
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I 

Principle.—The general rule having been stated in the preceding section 
the present one states the exceptional cases in which secondary evidence is 
admissible. Some of these exceptions rest upon considerations which are 
obvious. This is the case with exceptions (c) and (d). The exceptions (e) and 
if) are based on considerations of conv enience. In the case of exception ( g) it is 
not, properly speaking, secondary evidence which is admitted in substitution 
for the originals, but the general result as stated by a person who has examined 
them.(l) The written admission in cl. (6) affords a reliable guarantee of truth. 
With regard to cl. (a), as in the case of (c) and ( d ), the production of primarv 
evidence is out of the party’s power; see Commentary, post. 



s. 63 (Meaning of “ secondary evidence”) 
8. 3 (“ Document”) 

s. 3 (“ Court”) 

8. 66 (“ Rules as to notice to produce”) 
s. 22 (“ Oral admissions as to contents of 
documents”) 


8. 74 (“ Public documents ”) 

ss. 76-79, 89 (“ Certified copies”) 

s. 89 (“ Presumption as to documents 

called for and not produced after notice 
to produce”) 


Taylor, Ev., §§ 429, 437, 439—460, 918, 919; Roscoe, N. P. Ev., 7—14, 157—160 ; 
Phipson, Ev., 5th Ed., 516—521 ; Powell, 9th Ed., 367—377 ; Steph. Dig., Arts. 72, 118, 
119; Wharton, Ev., Ch. Ill; Greenleaf, Ev., §§ 91—97; Burr. Jones, Ev.. 10 7 -- 232 . 


COMMENTARY. 

The last section having declared th* general rule as to the proof of docu¬ 
ments, the present deals with the exceptions to that rule, namely, the cases in 
which secondary evidence may be given.. Secondary evidence of the contents 
of a document cannot be admitted without the non-production of the original 
being first accounted for in such a manner as to bring it within one or other of the 
cases provided for in section 65 of this Ac; (2) By the law of evidence ad¬ 
ministered in England, which has been in a great measure, with respect to deeds, 
made the law of India, the first condition of the right to give secondary evidence 
of the contents of a document not produced in Court is the accounting for the 
non-production of the original.(3) It must in the first place, be shown that 
there is, or was, a document in existence capable of being proved by secondary 
evidence, and, secondly , that the circumstances are such that secondary evi¬ 
dence may be given, or, to use the technical expression, a proper foundation 
must be laid for the reception of such evidence. (4) There are cases in which 
secondary evidence is admissible even though the original is in existence and 
producible, as in the case of clauses (e) and (f)(5), and (6) and (g) of section 65, 
but ordinarily it must be shown that the document is not producible in the 
natural sense of the word, for this is the general groupd upon which secondary 
evidence is admitted. When one of the questions on appeal to the Privy Council 


(1) Markby, Ev., 97; Phipson, Ev., 5th 
Ed., 488. 

(2) Krishna Kishori v. Kishori Loll, 
14 C., 486 (1887), 14 I. A., 71. 

(3) Bhubancsivari Devi v. Harisaran 
Surma, 6 C., 720 (1880) ; see also Mussa- 
tnut Amecroonistq v. Mussamut Abedoon- 
nissa, 23 W R., 208, 2(59, P. C. (1875); 
2 I. A. ( 87 ; Sreemutty Gou r v. Huree 
Kishorc, 10 W. R., 338 (1,868) ; Roop - 
tno;;joorie Chowdhurancc v. Rat:: Lai, 1 W. 
R, 145 (1864); Shookram Sookui V. Ram 
Id, 1 W. R., 248 (1868); MufccsoOdccn 
Razee v. Mcher Ali, 1 W. R. f 213 (186<0 1 
I then Chunder v, Bhyrtib Chunder, 5 W. 
k.. 21 (1866); Mussamut Ustoorun v. 


Baboo Mohun, 21 W. R., 333 (1874); 

Muhammad Abdul v. Ibrahim, 3 Bom. H. 
C. R., A. C. J., 160 (1866); Wuzeer Ali 
v. Kalce Koomar, 11 W. R., 228 (1869); 
Krishna Kishori ' v - Kishori Loll, 14 C., 

486 (1887); Rakhul Das v. Indra Monee, 
1 C. L. R.. 155 (1 £t7). 

(4) This is a master to be judicially 
determined by the Court which tries the 
case; its conclusions on this head will not 
generally be disturbed in Special Appeal; 
Shookram Sookui v. Ram Lai, 9 W. R., 
249 (1868); see also Uarripria Dcbi v. 
Rukhmini Debi, 19 C/, 438 (1892), 

(5) Krishna Kishofi v, Kishori Lai, 14 
C., 4 Q 1 (1887). 
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-^vviiether secondary evidence had been properly admitted on a case that 
^arisen for its admission, such question was decided in the affirmative on 
the ground that whether the evidence offered would itself prove the making 
of the document or not, it formed good ground for holding that there was a 
document capable of being proved by secondary evidence admissible with 
reference to sections 65 and 66 of this Act.(l) This section is applicable to 
both civil and criminal cases.(2) 

The last four paragraphs provide what kind of secondary evidence is to be 
given in the particular cases mentioned in the section *, and in cases (b), (e), (/), 
(v) establish exceptions to the general rule that there are no degrees of secondary 
evidenc?e.(3) With reference "to these paragraphs, it will be observed that 
there is no provision for cases in which two causes for non-production of the 
original are combined : as for instance, when the original is a record of a Court 
of Justice, which has also been lost or destroyed ; a case which has occurred 
113 ore than once in India.(4) But it has been'held that the rule laid down in 
this section that a certified copy is the only secondary evidence admissible when 
the original is a document of which a certified copy is permitted by law to be 
given in evidence does not apply where the original has been lost or destroyed. 
In such a case any secondary evidence is admissible.(5) So where one B B , an 
official in the Sikhur Court in the Native State of Jeypore, gave evidence of liti¬ 
gation there between R B and one C , and said that in his presence evidence of 
0 was taken by the Judge, Moonshi M M, and that in his presence the suit was 
adjudicated and the order passed ; and he put in a document which he swore 
was a copy of C’s deposition, in the handwriting of one of the Court Amlas, 
endorsed “ eopv corresponding with the original J in the handwriting and bear * 
iug the signature of the Sheristadar of the Court; the High Court excluded 
these proceedings in the Sikhur Court on the groimd that they were not proved 
according to the mode mentioned in section 86 of this Act. The Privy Council, 
however, held that that section does not exclude other proof and observed as 
follows:—“ The assertion of B B that R B sued C and that she gave evidence 
before Moonshi M M in his presence is primary evidence ot t'lie'se matters. His 
proof of the Sikhur records is secondary evident J 'and by sections 65 and 60 
°f the Evidence Act, secondary evidence may h\ given of public documents , 
(which these are under section 74) without notion to the adverse party, when the 
person in possession of the document is out of’ the reach of, or not subject to, 
the process of the Court, which is the case he‘rc ” If the Privy Council held 
that the effect of B B’s evidence to supply proof that the copy produced 
w &s a certified copy (there being no prtsumption under either section 79 or 
86) and the document wa« ‘admitted as a certified copy, then it was so admitted 
lrx accordance with tie hast paragraph but one of the section. This, however, 
appears for several reasons not to be the case, for amongst others, the Privy 
Council say that no notice was necessary as the person in possession of the 
document was not subject to process. But the provisions as to notice apply 
cl. (a) only and not to cl. (e). It would appear, therefore, that it was held 
that the case fell under both clauses, and that as it also fell under cl. (a) any 
secondary evidence was admissible.(6) In a suit for a declaration that certain 
survey numbers were ] ~ept joint at a partition between the parties’ ancestors 
J n 1809, the plaintiff i ;iied upon a certified copy of a partition deed passed 


(1) LucJiman Singh v. Puna, 16 C., 753 
0889); s . c., L. R., 16 I. A., 125. 

( 2 ) v. Field, Ev., 6 th Ed., 231. 

(3) v. ante. 

(4) Field, Ev., 6 *h Ed., 230; see Baboo 

V ‘ Durbare t Lai. 7 W. R., 18 
v 86 /) [record lost in transit]; secondary 
evidence ordered to be given, Bumvarry 
v. Ja mes Furlotg, 8 W. R„ 38 (1867), 


record lost: direction to take further evi¬ 
dence: Ranee Emamun v. Hurdyal Singh, 
\V. R-. 1864, 301 [lost decree]. 

(5) Kuntieth Odangal v. Vayoth Palliyal, 
6 M., 80 (1882); In the matter of a colli - 
sion between tjie “ Ava" and the 
“ Brcnhilda,” 35 C., 568 (1879). 

(6) Hananund Roy v. Ratn Copal, 4 C. 
W. N., 429 (1899)/ 





WQNV i° 




PROOF BY SECONDARY EVIDENCE. 

between the parties in that year. The copy which was produced slffc 
that the original document was produced in Court in a suit of 1823 : held that 
the Court could rely upon the certified copy as showing the terms of the parti¬ 
tion as there was no reason to doubt, owing to the lapse of time, that the 
certified copy retained on the file of the suit of 1823 was a correct copy of the 
original. (1) 

The question whether secondary evidence was in any given case rightly 
admitted, is one which is proper to be decided by the Judge of first instance 
and is treated as depending very much on his discretion. This conclusion 
should not be overruled except in a very clear case of miscarriage.(2) With 
regard to objections on appeal to the admission of secondary evidence, see note 
below. (3) 

Although the nineteenth section of the Limitation Act provides that “ when 
the writing containing the acknowledgment is undated, oral evidence may be 
given of the time when it was signed, but no oral evidence of the contents shall 
be received,” still this was not meant to exclude secondary evidence of the 
contents of the acknowledgment, under section 65 of the Evidence Act, when 
a proper case for the reception of such evidence is made out.(4) 


CLAUSE ( A ). 


The first case in which secondary evidence of a written document is ad¬ 
missible is when a document is in the possession or power of the adversary, or 
other persons mentioned in this clause, who withhold it at the trial, and a notice 
to produce(5) the original has been duly served, where such notice is requi¬ 
site.(6) The rule applies equally both in civil and criminal cases. In either 
mode of proceeding, in order to render the notice available, it must be first 
8ho\m that the document is in the hands or power of the party required to 
produce it.(7) The reason of this rule is self-evident, for otherwise the party 
calling for the document might foist upon the Court an alleged copy of an ori¬ 
ginal »vhicii X&V&T had art? exigence. (8) Slight evidence, however, will suffice 
to raise a presumption of this where the document exclusively belongs to, or 
in che regular course of busiritP' 5 ? ought to be, in the custody of a party served.(9) 
What is "sufficient evidence is in the discretion of the Court. If papers were 
last seen in the hands of a defen dant, it lies upon him to trace them out of his 
possession.(lO) When a party has notice to produce a particular document 
which has been traced to his possession, he cannot, it seems, object to parol 
evidence of its contents being given, on ihe ground that, previously to the notice, 
he had ceased to have any control over it, unless he has stated this fact to the 


(1) Chudasama Khodaba Sartansang v. 
Chudasama Takhatsang Narsingji, 46 B., 
32 (i#22). 

(2) Ningawa v. Ramappa, 5 Bern. L. R., 
708 (1903). 

(3) See cases cited ante, pp. 129-133 and 
notes; and Gour Surun v. Kanya Singh, 
2 W. R., 237 (1865) ; Kashee Nqth v. 
Mohcsh Chunder, 25 W. R., 168 (1876) ; 
James Pegredo v. Mahomed Moddessur, 
10 W. R., 267 (1868). 

(4) Shumbu Nath v. Ram Chandra, 12 
C , 267 (1885) ; Wajibun v. Kadir Buksh, 
13 C., 292 (1886); Ckathu v. Virayan . 15 
M., 491 (1892). The contrary appears to 
have been held in Ziulnissa Ladli v. Moli- 
dev Ratandcw, 12 B., 268 (1887), but the 
report does not show that the earlier deci¬ 
sions were cited. When the date has been 
altered, see Sayod Gulamali v. Miyabhai, 


26 B., 128 (1901), and s. 106, post. 

(5) See s. 66. 

(6) Sec Taylor, Ev., § 440; and Luch - 
man Singh v. Puna, 16 C., 753 (1889). 
In Dwarka Singh v. Ramanand Upadhya, 
41 A., 592; s. c., 17 All. L. J., 711; 
notice was held unnecessary as the 
defendants must, have known that they 
were required 1 1 produce the document. 

(7) Sharpe v. L /ib, 11 A. & E., 805. 

(8) Norton, Ev., 246. 

(9) Henry v. Leigh, 3 Camp., 502; see 
also Robb v. Starkey, 2 C. & K., 143; see 
Bhubaneswari Dcbi v. Harisaran Surma, 6 
C., 724 (1881). Presumptively the docu¬ 
ment is in the possession of the one to 
whom it belongs. Burr. Jones, § 218. 

(10) R. v. Thistlewpod, 33 How. St. Tr., 
757, 758; R. v. Ings., id., 989. 
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XJL .site party, and has pointed out to him the person to whom he delivered 
it.(l) Neither can he escape the effect of the notice, by afterwards voluntarily 
parting with the instrument, which it directs him to produce.(2) The docu¬ 
ments must be traced to the possession of the party on whom notice is served 
or some one in privity with him, such as his banker, agent, servant, deputy, 
or the like. Such persons need not be served with a siibpcena duces tecum, , or 
even be called as a witness, but a notice given to the party himself will suffice. (3) 
Possession may be proved by showing that the document was last seen in the 
adversary’s possession or power; or by calling his solicitor, who may be com¬ 
pelled to testify to its possession(4) ; or by the admission of his counsel(5) ; or 
presumptively, by showing that it belongs exclusively to him, or would, in the 
ordinary course of business, be in his custody.(6) The adversary may, on the 
other hand, interpose evidence to disprove the possession. (7) Secondary evi¬ 
dence tendered to prove the contents of an instrument which is retained by the 
opposite party after notice to produce it, can only be admitted in the absence 
of evidence to show that it was unstamped when last seen. (8) A copy of a 
document should not be received in evidence until all legal means have been 
exhausted for procuring the original. Where a document is alleged to be in the 
possession or power of a certain party, such party’s denial in pleading that 
be has ever had the document is not 'sufficient to justify the omission of the 
processes the law provides for his testimony, and his being called on to produce 
the original. If a Judge is satisfied of a plaintiff’s inability to produce an 
original pottah on which he relies, he ought to allow secondary evidence to be 
given of the contents of the document, but he should be satisfied, on reasonable 
grounds that the evidence gives a true version of its contents, and he should 
require sufficient evidence of the execution of the ])ottak.( 9) 


Any secondary evkaence is adml^ible in a case falling within clause (a).(10) 
Secondary evidence may also be given when the original is in the posses- 
J ‘ uu or power of any person" who is out of reSfi °f or not subject to , the process 
°J the Court.(ll) No notice is required wffm P erson iu possession of the 
document is out of reach of, or not subject to, theP rocess of Court.(12) If 
a document be deposited in a foreign country, nnd the laws or established 
usage of that country will not permit, its remoV l b secondary evidence of the 
contents will be admitted, because in that cas< is not m the power of the 

party to produce the original.(13) But ordinariX being filed in another Court, 
* Rot sufficient reason for non-vroductiondM) Any secondary evidence will be 
a dmissible.(l5) 


SRo l \ Sinclair v * Stevenson, 1 C. & P,, 
(’r^ ni 9 ht v. Marti*, Gow, R., 103. 
iv v - Martin, Gow. R., 104. 

r . V Baylor, Ev., § 441 ; Partridge v. 
? ( CS ’o ^ 156; Burton v. Payne, 

C & p Sinclair v. Stevenson, 1 

• ' •* 582; Bhubaneswari Debi v. Hari- 

Surma, 6 C„ 724 (1881). 

Be van v. Waters, M. & M., 235; 
1 " v - Collins, 7 Exch., 639; see Notes 
0 “• 126-129, post. 

15) Buncombe v. Daniell, 8 C. & P., 
“e s. 58, ante. 

(71 Burr. Jones, Ev., § 218. 

Tavii t i lpson - Ev., 5th Ed., 516, 517; 

?S°\ Ev - » 440, 441. 

( 1880 ) "" n " da ” v - KoUakiran , 2 M -> 208 

R <9 ?J h ° okra ”> Sookul v. Ram Lai, 9 W. 
■448 (1868) 

(1 °) S. 65. 


(11) See Ralli' v. Gan Kim, 9 C., 939 
(18g3) ; Bishop Melius v. Vicar Apostolic, 
z M., 295 (1879). In s. 36 of Act II of 
1855, it was the document that must be 
out of the process of the Court; here it 
is the person in whose possession it is. 

(12) S. 66, cl. 6. From s. 65 (which is 
not happily worded in this respect) it might 
be gathered that notice was necessary; sec 
last para, of cl. (a), and Ralli v. Gau 
Kim, 9 C.. 939 (1883). 

(13) Burnabic v. Rallic, 42 Ch. D., 282, 
291; Crispin v. Doglioni . 32 L. J.. P. & 
M., 109 : Alivon v. Furnivai, 1 C. M. & R., 
277, 291, 292; Boyle v. Wiseman, 10 Ex. 
R.. 647; Quilter v. Jorss, 14 C. B., N. S., 
747. Sec 14 & 15 Vic., c. 99. 

(141 Srcemutty Gour v. Huree Kishore, 
10 W. R., 338 (1868). 

(15)S. 65. 




PROOF BY SECONDARY EVIDENCE. 



/ The third case in which secondary evidence is admissible under this c0 — 
is when the original is shown or appears to be in the possession or power oj any 
person legally bound to produce it. The construction of these, as of .other words 
In this section, raises difficulties which it is not easy to satisfactorily solve. It 
is therefore necessary in the first place to state the English law upon the sub¬ 
ject of the admissibility of secondary evidence where the party served with 
notice to produce a document is not compellable to produce it in evidence. 

The general rule which requires primary evidence assumes that it can be 
given ; when it cannot, secondary evidence may be adduced. So where a party 
calls for a document in the possession of another, which document the latter 
is entitled to refuse to produce on the ground of privilege ( e.g ., as being his title- 
deetf)(l), secondary evidence may be given of the document as everything 
has been done to obtain it.(2) The English rule on the point has been thus 
summarised. Secondary evidence may be given of the contents of a document 
“ when the original is shown or appears to be in the possession or power of a 
stranger not legally bound to produce it, and who refuses to produce it after 
being served with a subpoena duces tecum , or after having been sworn as a wit¬ 
ness °and asked for the document and having admitted that it is in Court.(3) 
Further, according to English law, the disobedience of a person served with a 
subpoena duces tecum will not render admissible secondary evidence of the con¬ 
tents of the document which he is called upon to produce.(4) To do this the 
witness must be justified in refusing the production, for otherwise the party will 
have no remedy, except as against him.( 5) Again, when a document is with¬ 
held not on the ground of privilege, but on that of lien, secondary evidence may 
be inadmissible. So, if a solicitor refuses to pioduce a deed as claiming a lien 
upon it(6), secondary evidence of its contents ovznot be received provided 
the party tendering such evidence be the person liabfe to pay the solicitor’s 
charges.(T) But a\vitness will not b£ allowed to resist a sudpnena duces tecum 
on the ground of any lien he may ^ ave 0 n the document called for evidence, 
unless the party requiring the .p eduction be'himself the person against whom 
the claim of lien is made.(8) 


A solicitor who has not t C t e d for evther of the parties to an action mav be 
summoned as a witness on a ni bpoena daces tecum and compelled to produce 
documents on which he claims a Uen.(9) Jle will also be ordered to produce 
to the trustee of a bankrupt do. urne nts over which he has a lien, but which are 
the property of the bankrupt.(1)) Where a litigant can show that the retention 
by his solicitor of papers over which the latter ha*- a lien would embarrass the 
1 itiaant in his action, the solicitor m ay be ordered to deliver up the papers on 
pavment into Court or security given.(ll) Tf a solicitor has a lien over docu¬ 
ment* belonging to his client, he i s nevertheless bound to produce them for the 
benefit of a third person, if his client, would have been bourn! to do so.(12) 
the question then arises bow far such roles or any of them are applicable 
under this Act, As already observed, no construction of this clause is free from 


(1) See ss. 130, 131, post. 

(2) Hibberd v. Knight, 2 Ex. 11, 12, 
per Parke, B., Sayer v. Glossop, id., 409. 
410, 411, per Pollock. C. B. ; Doc v. Ross, 
7 M. & W., 122, per Parke. B. ; Phelps 
v. Prezc, 3 E. & B., 438, 442, 443. 

(3) Steph. Dig., Art. 71, see Taylor, 
Ev., § 457. 

(4) Jesus Coll v. Gibbs, 1 Y. & C., Ex. 
R., 156. 

(5) R. v. Uanfacthly, 2 E. & B., 940; 
Taylor, Ev., § 457, by an action for 
damages. See Acts )tlX of 1853, s. 26, 
X of 1855, s. 10 (liability for damages 


on failure to give evidence or produce a 
document). 

(6) See Contract Act, s. 171 ; 13ai 

Kasscrbai v. Narranji Walji, 4 B., 353 

( 1880 ). 

(7) Attorney-General v. Ashe, 10 Ir. 
Eq., R. N. S., 309. 

(8) Taylor, Ev., § 458, and cases there 
cited. 

(9) Re Hawke (1898), 2 Ch., 16. 

(10) Re Tolcman (1880), 13 Ch. D., 885. 

(11) Re Foster 0904), 116 L. T. J-, 
388 

(12) Re Laurence (1894), 1 Cb n 556. 
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vAiiiiculty. (1) In the first place it must be noted that every person summoned 
to produce a document must, if it is in his possession or power, bring it to Court 
notwithstanding any objection which there may be to its production or to its 
admissibility. The validity of such objection is a matter to be decided on by 
the Court.(2) Assuming the present clause to have reference to that class of 
documents only which a person is not justified in refusing, on the ground of 
privilege, to produce ; in other words, documents which a person is legally 
bound to produce in evidence on receiving a notice to that effect: if such person 
does not produce it in evidence, that is either by not handing over the document 
if it be in Court with him, or by not attending in Court with the document, 
he being ex concessis, legally bound to produce it, and its non-production being 
therefore unjustifiable, secondary evidence will be admissible forthwith upon 
such non-production, under the terms of this clause. It will appear, therefore, 
that the English rule abovementioned, according to which secondary evidence is 
not adnissible of a document which is, without justification, withheld, is not law 
under this section.(3) Much, however, may be said in favour of a departure 
from the English rule upon this point. It may be argued that, it is not 


(1) In Norton. Ev., 244, 246, 248, it 
appears to be considered that the clause 
ought, and was meant, to run “ if any 
person not legally bound to produce it,” 
the word “ not ” having been omitted by 
accident. Mr. Markby also thinks probable 
that the word ‘ not ’ has been omitted by 
mistake, though he concedes that no 
question of there being any misprint in the 
Act seems to have been raised in this 
country: Ev. Act, p. 58. v. post. If this 
be correct, the clause world then be in 
agreement with the rule of English law 
as above stated, and there would be no 
difficulties of construction on the points 
hereafter dealt with. One point of vari¬ 
ance fr.om English law is, however, sug¬ 
gested, by Mr. Norton as arising out of 
a later portion of the section, vis:., that 
whereas under that law, where a person 
refuses to produce a document which he 
is legally compellable to produce, the party 
calling for the document cannot give 
secondary evidence and has no remedy 
except as against him ; on the other hand, 
under the Act such a case may have been 
provided for in the second portion of d. 
(c) dealing with inability to produce in 
reasonable time. The learned author 
says: “Perhaps under this, too [cl. ( c ), 
portion referred to, supra], a party might 
give secondary evidence of a document, 
which person having no legal right to 
refuse the production of, nevertheless 
refuses on notice to produce.” Ib., 248. 

(2) S. 162, post; R. v. Daye (1908), 
2 K. B., 333; R. v. Lord John Russell 
(1839), 7 Dow, 693. 

(3) Mr. Markby says (Ev. Act, p. 58) : 
“We have now to consider s. 65 (a), and 
to understand this we must refer to the 
Code of Civil Procedure. That Code only 
speaks of a notice to produce documents 
in connection with their production before 
the trial so that they may be inspected and 
Preparation made to meet them ” (O. XI, 

W, LE 


r. 15, 2nd Ed., p. 794.) “Still it can 
hardly be doubted that if A and B were 
in litigation and A were to give B notice 
to produce a document in the possession 
of B at the trial, and B did not do so, the 
Court would consider this to be reasonable 
notice within the meaning of s. 66 and 
would admit secondary evidence under the 
first clause, s. 65 (o). So again if the 
document were not in the possession of A 
or B but of C, a third person, and C were 
out of reach, secondary evidence could be 
produced without any notice of any kind 
[s. 65 (a), cl. 6, s. 66]. But suppose C is 
within reach and subject to the process 
of the Court By the Code of Civil 
Procedure, O. XVI, r. 1, Woodroffe & 
Ameer Ali’s, 2nd Ed., p. 825, a summons 
to produce the document must be issued, 
and if it is not obeyed, then proceedings 
may be taken to compel C to produce the 
document, and special powers are granted 
fof that purpose. If, however, we are to 
take the words ‘of any person legally 
bound to produce it’ as they stand, there 
is no necessity to take any steps to procure 
the production of the document, as 
secondary evidence of it at once becomes 
admissible. I can hardly believe that this 
is what was intended. I think it probable 
that the word ‘ not' hafc been omitted here 
by mistake; and that the case intended to 
be dealt with, here is the case of a person 
who, though within reach of the Court, 
is not legally bound to produce the 
document. Several such cases are 
mentioned in ss. 122-131. This would be 
quite intelligible and in accordance with 
English law. It must, however, be ad¬ 
mitted that no question of there being any 
misprint in the Act seems to have been 
raised in India; if there is no misprint 
then, if in the case above put, C, having 
been summoned to produce the document, 
omits to obey it, secondary evidence is at 
once admissible.” 


33 
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/reasonable that a party’s right to give evidence should be taken away by 1 
wilful, negligent, and possibly fraudulent refusal of another to produce a 
document which the law requires him to produce. It may be that the person 
refusing to produce the original does so at his own peril and is liable to an action 
for damages in which he may be required to make good to the party calling 
for a document the loss which he has sustained by its non-production. A 
remedy of this land would, however, in many cases be illusory. Thus a suit 
for several lakhs of rupees might be dismissed or decreed owing to the inability 
of the parties to give secondary evidence of a document, while the person in 
possession of the original against whom an action would lie might be a man of 
straw. On the other hand the danger of collusion must not be overlooked. 


The question, however, next arises whether the act has made any, and 
if so what, provision for the giving of secondary evidence of documents which 
the person in possession is justified in refusing to produce. If, for example, a 
person summoned to produce a document brings it to Court, as he must(l), but, 
as he may, objects to its production in evidence on the ground of privilege, being 
his title-deed, or the like(2), and the Judge decides that the objection is a valid 
one(3), may secondary evidence, in such a case, be given by the party calling 
for the original, as he would be undoubtedly entitled to do according to the 
English rule abovementioned ? According to the wording of the section, as it 
now stands, the person so summoned would not be a 1 2 3 4 person legally bound to 
produce.’ It has been suggested that in such case he is not qua such production, 

subject to the process of the Court ’(4), for he cannot be compelled by the 
Judge to produce the document.(5) But this is open to the objection that 
by section 66, clause (d), no notice to produce is necessary where a person is 
c not subject to the process of the Court.’ And not only is it difficult to suppose 
that notice would be excused in such a case, but such notice would clearly be 
necessary in order that the document be produced lor adjudication by the 
Court on the question of privilege, and moreover the last paragraph to this 
clause expressly and plainly requires such notice to be given. Another con¬ 
struction is that which reads the words c legally bound ’ as meaning legally bound 
by virtue of the subpoena to produce in Court. The clause would in such case 
include all persons in possession of documents which they are summoned to 
produce, whether those documents be privileged or not (section 162). But 
this construction is also open to objection. 4 Produce ’ in this clause seems to 
mean to produce in evidence , for section 162 makes a distinction between ‘ bring¬ 
ing to Court ’ and 4 production.’ Further, a person is only legally bound by 
virtue of a process of Court; e.g.> a subpoena duces tecum . Process emanating 
from.a party, such as a 4 notice to produce * in its technical and English sense of a 
‘ notice by a party or the attorney of such party ’ to the other party or to his 
attorney, strictly speaking creates no legal obligation. The only penalty, if it 
be one, attached to refusal to produce on such a notice, is that secondary evi¬ 
dence may be given. If then 4 legally boimd ’ means legally bound by virtue of 
the subpoena, it is plainly unnecessary to give a person already affected with 
notice to produce by virtue of the subpoena any further notice to produce. 
But the section would then read 44 or of any person subpoenaed to produce it 
and when after the notice mentioned, etc.” On the other hand, this argument 
is weakened by the fact that there has, in respect of another matter, been a 
clear error of draughtsmanship in the last paragraph of this clause. 

Mr. Markby says that if the word “ not ” has been omitted in the fourth 
paragraph of cl. (a) then by the express provisions of that section secondary 
evidence is admissible, and this is also the English law. (6) By implication, 

(1) S. 162, post. ii, 892. 

(2) Sec S3. 130, 131, post. (5) S, 165, post. 

(3) S. 162. (6) Markby, Ev. Act, 94. 

(4) Whitley Stokes Anglo-Indian Codes 
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e, lie would consider secondary evidence inadmissible under the clause 
now stands. And this also appears to be the view taken by Mr. Field, 
who says that “ as section 65, clause (a), para. 4, admits secondary evidence of 
the existence, condition or contents of a document only when a 'person legally 
bound to produce it refuses after notice to do so, it may appear that neither the 
owner nor any one else can be called to give secondary evidence of a document 
which the person in possession of it is not legally bound to produce. If this be 
so, it is contrary to the rule of English law, which admits secondary evidence of 
a document in the hands of a stranger, who is not compellable by law to produce 
it, and who refuses to do so.”(l) 


If the case is not covered by the words of the section, according to those 
constructions already given favouring the admissibility of secondary evidence, 
there has been either an intentional or accidental omission to provide for the 
admission of secondary evidence under the circumstances mentioned. It is 
difficult to assign any reason for its intentional omission. For the effect of 
such omission should be to establish a rule contrary to English law, and to the 
general principles controlling the reception of secondary evidence, which might 
in many cases cause serious and unreasonable injury to a litigant. If, there¬ 
fore, it be held that this section does not make provision for the case mentioned, 
it may perhaps nevertheless be held upon the English cases and the general 
principles and considerations adverted to, that where a person is justified in 
refusing to produce a document on the ground of privilege, secondary evidence 
may be given by the party calling for the document, for he has, in the words of 
Parke, 13(2), done everything in his power to obtain it.(3) It is also appre¬ 
hended that the rule with regard to documents, the subject of lien, is the same 
under this Act as it is in England.(4) 

Where oral evidence was given to prove the contents of a letter, which 
was neither produced nor called for, but no objection was raised to the giving 
of the evidence, held that this was secondary evidence of the contents of a 
document and. could not be given without satisfying the conditions of this 
section. Section 66 rendered it legally inadmissible, although no objection 
was raised to the giving of it. (5) This decision is unsustainable, and has been 
dissented from.(6) It fails to draw the distinction between evidence which is 
irrelevant and relevant evidence proved in a particular manner without 
objection. An objection to the irregularity of proof should not be entertained 
in the Appellate Court where no objection on this head has been taken in the 
Court of first instance.(7) 


CLAUSE (B). 

Oral admissions of the contents of documents are ordinarily inadmissible, 
unless and until the party proposing to prove them shows that he is entitled 
to give secondary evidence. (8) The present clause, however, provides that a 
written admission is receivable as proof of the existence, condition, or contents 
of a document, even though the original is in existence, and might be, but is 


H) Field. Ev., 6th Ed., 423. 

(2) See Hibbcrd v. Knight, 2 Ex., 12 
on/e. 

(3) But see also Field, Ev.. 6th Ed., 423 ; 
Cunningham, Ev., 213. 

(4) v. ante, p. 512. 

(5) Kameshwar Pcrshad v. Amanululla, 
26 C., 53 (1898) ; s. c.. 2 C. W. N., 649; 
Rnmpini, J., observing that “ there is no 
law in this country that the absence of 
objection to evidence, which is legally 
inadmissible, makes it admissible.” 


(6) Kishori Lai v. Rakhal Das, 31 C. f 

155 (1903). Approved in Ram Lochan 

Misra v. Pandit Harinath Misra , 1 Fat. 
606, approving Chimnaji Govind Godbole 
v. Dhinkar Dhandev Godbole, 11 B., 320; 
l { akshman Govind v. Amrit Gopal, 24 B., 
591. 

(7) Sec Notes to s. 5, ante “ Objections 
by parties,” and Shahsadi Begattt v. 
Secretary of State for India. P. C., 1907, 
34 C., 1059; L. R.. 34 I. A., 194. 

(8) S. 22 ante. 
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not, produced.(1) The written admission is the secondary evidence admissible 
in the case mentioned in this clause.(2) This clause will not apply or avail a 
party where the original document is inadmissible for want of a stamp(3) or 
of registration.(4) In the undermentioned criminal case(5) it was held that 
inasmuch as the record of the statement of the accused was not admissible, 
secondary evidence thereof could not be given ; the Court observing as follows : 
— c< Reference is made by the Sessions Judge to section 65 of the Evidence 
Act, the words appearing in clause (b) of that section being quoted : but for 
the reasons above stated, I am of opinion that it was not open to the 
Magistrate to procure an admission in writing—if the affixing of his mark to 
the whole statement by the accused can be held to constitute an admission in 
writing for this purpose—in respect of the contents of the previous statements.” 


This clause must be read with section 22. The result seems to be this :— 
The written admission may always be proved. The oral admission can only be 
proved in the cases stated in section 65, (<z), (c) and (d). Of course, admissions 
as to the contents of documents are frequently made by the parties or their 
pleaders at the hearing. The reference now under consideration has no appli¬ 
cation to such admissions(6) which are governed by section 58. The admis¬ 
sions spoken of in sections 22 and 65 are evidentiary admissions. Admissions 
under section 58 dispense with proof. 


CLAUSE ( C ). 

When the original has been destroyed(T) or lost(8) or when the party 
offering evidence of its contents for any other reason, not arising from his own 
default or neglect, produces it in reasonable time(9), aw/(10) secondary evidence 
of the contents of the document is admissible. “ If the instrument be des¬ 
troyed or lost, the party seeking to give secondary evidence of its contents must 
give some evidence that the original once existed (11) and must then either 
prove its destruction positively(12) or at least presumptively, as by showing 
that it has been thrown aside as useless(13), or he must establish its loss, by 
proof that a search has been unsuccessfully made for it, in the place or places 
where it was most likely to be found. What degree of diligence is necessary in 
the search cannot easily be defined, as each case must depend much on its own 
peculiar circumstances(14) but the party is generally expected to show that he 
has, in good faith, exhausted in a reasonable degree all the sources of inform¬ 
ation and means of discovery, which the nature of the case would naturally 


(1; Cunningham, Ev., 214; Phillips and 
Am.. Ev.. 325, 320 ; Goss v. Quinton , 3 
M. & G., 285. 

(2) See last para, but two of s. 65. 

(3) Damodar Jagannath v. Atmaram 
Babaji, 12 B., 443, 446 (1888). 

(4) Divethi Varada v. Krishnasami 
Ayyangar, 6 M.. 117 (1882); Satnbayya v. 
Gangayxa, 3 M., 308 (1890). 

(5) R. v. Viram, 9 M., 234, 240 (1886). 

(6) Markby, Ev., Act, 59. 

(7) See Syed Abbas v. Yadeem Ratny, 
3 Moo. 1. A.. 156 (1843) ; Luchmeedhur 
Pattuck v. Raghoobur Singh, 24 W. R-. 
284, 285 (1874), [destruction of record 
during the mutiny] ; Kunnath Odanga v. 
Vayoth Palliyil, 6 M., 80 (1882); Muham¬ 
mad Abdul v. Ibrahim. 3 Bom. H. C. R., 
A. C. T., 160, 162, 163- (1866); Krishna 
Kishori v. Kishori Lai, 14 C., 489, 490 
(1887). 


(8) See Hurrish Chunder v. Prosunna 

Coomar, 22 W. R., 303 (1874); in the 
matter of a Collision between the ‘ Ava ' 
and the f Brcnhilda/ 5 C., 568 (1879); 

Khcttur Chunder v. Khottur Paul, 5 C., 
886; Rooprnonjoorie Cliowdhranee v. Ram 
Lull, 1 W. R*> 145 (1864) ; Luchman 

Singh v. Puna, 16 C., 755, 756 (1889). 

(9) See IVomesh Chunder v. Shama 
Sundari, 7 C., 98, 100 (1881) and post . 

(10) v . pp. 517-518. Post . 

(11) Doe v. Wittcomb , 6 Ex. R., 601, 


605, 606. 

(12) See Mufeesooddccn Kazee v. Mehcr 
Ali, 1 W. R., 212, 213 (1864). 

(13) R. v. Johnson, 7 East., 66; 29 How. 
St. Tr„, 437—440, S. C. 

(14) Brewster v. Sewell, 3 B. & A., 303 ; 
Gully v. Bp. of Exeter, 4 Bing., 298. See 
Par doe v. Price, 13 M. & W., 267 ; R ■ v * 
Gordon, 25 L. J., M. C., 19. 
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and which were accessible to him.(l) As the object of the proof is 
r ely to establish a reasonable presumption of the loss of the instrument, and 
as this is a preliminary inquiry addressed to the discretion of the Judge(2), 
the party offering secondary evidence need not on ordinary occasions have 
made a search for the original document, as for stolen goods, nor be in a posi¬ 
tion to negative every possibility of its having been kept back. (3) If the 
document be important, and such as the owner may have an interest in keeping, 
or if any reason exist for suspecting that it has been fraudulently withheld, a 
very strict examination will properly be required ; but if the paper be supposed 
to be of little or no value, a very slight degree of diligence will be demanded, 
as it will be aided by the presumption of destruction or loss, which that cir¬ 
cumstance affords.”(4) It is not necessary that the search should be recent 
or made for the purpose of the trial(5), though it will be more satisfactory if 
the search be made shortly before the trial. Hearsay evidence of the answers 
given by persons likely to have had the document in their custody is admis¬ 
sible. (6) Where there is one person chiefly interested in a document, enquiry 
should be made of him ; where two persons have an equal title to its custody, 
as a lessor and lessee, enquiry should be made of both ; though perhaps such 
strictness is not legally necessary.(7) If the party entitled to the custody of 
the document be dead, enquiries should generally be made of his heirs and 
representatives, though such steps will not be necessary should it appear that 
another party is in possession of the papers of the deceased. (8) It has been 
already observed that before copies of other secondary evidence will be admis¬ 
sible there must be evidence of a search for the originals.(9) Whether or not 
sufficient proof of search for, or loss of, an original document, to lay ground 
for the admission of secondary evidence, has been given, is a point proper to 
be decided by the Judge of first instance and is treated as depending very much 
on his discretion. His conclusion should not be overruled, except in a clear 
case of miscarriage. (10) 

Where the plaintiff stated the accidental destruction of a document and 
prayed leave to put in evidence a registered copy, which the Court allowed, and 
at the same time ordered the fragments of the original bond to be produced, 
which was done, and the Court admitted the registered copy as evidence, tlje 
Judicial Committee reversed this finding, on the ground that the registered 
copy, in the absence of satisfactory evidence of the destruction of the original 
bond, was improperly admitted as secondary evidence. There was nothing to 
show that the fragments produced were fragments of the original.(ll) In a 
suit by the purchaser of a debt, the plaintiff stated that in 1873, A executed a 
bond in favour of B to secure the repayment of Rs. 1,000, and that he had pur¬ 
chased the interest of B , at a sale in execution of a decree against him. The 
plaintiff now sued A upon the bond, making B a party. At the trial, A denied 
the execution of the bond, and it was not produced by the plaintiff who, having 


O) R. v. Saffron Hill , 22 L. J., M. C., 
22; and E. & B., 93 (S. C.). See 

Moriarty v. Gray, 12 Ir. Law R., N. S„ 
129. 

(2) Taylor, Ev., § 23 (a). 

(3) McGahey v. Alston, 2 M. & W., 
214; Hart v. Hart, 1 Hare, 9. 

(4) Taylor, Ev., § 429; Gathercole v. 

Miall, 15 M. & W., 319, 322, 329, 330, 

335, 336; Brcuster v. Swell , 3 B. & A., 

299, 300, 303; Kensington v. Inglis, 8 

East., 278; R. v. Bast Fairley, 6 D. & R., 
153; Freeman v. Ark ell, 2 B. & C., 494. 

(5) Fits v. Rabbits, 2 M. & Rob., 60; 
Taylor, Ev., § 435. 

(6) R . v. Braintree, 28 L. J., M. C., 


1 ; R. v. Kenilworth, 7 Q. B., 642; Taylor, 
Ev., § 430. 

(7) Taylor, Ev., § 432. 

(8) Taylor, Ev., § 434. 

(9) Meer Usdoollali v. Mussumat Becby, 
1 Moo. I. A., 41 (1836) ; Bhubaneshwari 
Dcbi v. Harisaran Surma, 6 C., 723, 724 
(1881) Krishna Kishori v! Kishori Lai, 14 
C., 490 (1887) ; Harripriya Dcbi v. Ruk- 
mini Debi, 19 C., 438 (1892). 

(10) Haripriya Dcbi v. Rukhiini Debi, 
19 C., 843 (1892) ; see also Shookrain 
Sookul v. Ram Ball, 9 W. R., 249 (1868). 

(11) Syud Abbas v. Yadeem Ramy, 3 
M oo. I. A., 156 (1843). 
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erved B with notice to produce, tendered secondary evidence of its contents, 
B was not examined as a witness, and no evidence was given of the loss or des¬ 
truction of the bond. It was held by Pontifex and Morris, JJ. (Prinsep, J., 
dissenting), that secondary evidence was not admissible.(1) Secondary evidence 
of the contents of a document requiring execution, which can be shown to have 
been last in proper custody, and to have been lost, and which is more than 30 
years old may be admitted under this clause and section 90, 'post , without proof 
of the execution of the original. (2) In the Court of Probate where a will itself 
has, after the death of the testator, been irretrievably lost or destroyed, if its 
substance can be distinctly ascertained (either by the original instructions, by 
copy of the will, or even by the recollection of witnesses who have heard it 
read), probate may be granted of a copy embodying such substance.(3) 

It was held prior to the Act that when a party himself fraudulently des¬ 
troys a document he is not entitled to give secondary evidence of it.(4) But 
a party in possession of a document cannot refuse to produce it and give second¬ 
ary evidence because the document has been in the possession of the opposite 
party who might have, or had, tampered with it. (5) 

The second portion of this clause deals with the case of a person, who by no 
fault of his own, is unable to procure the production of the original. It has been 
said that perhaps under this portion of the clause [if the word ‘ not ’ has been 
omitted from the penultimate paragraph of clause (a)](6), a party might give 
secondary evidence of a document which a person having no legal right to refuse 
the production of, nevertheless refuses on notice to produce.(7) If the party 
interested in the production of a document appears after diligent efforts to have 
had difficulty in producing it, the Court ought to give him more time.(8) It is 
not enough for a party desirous of adducing secondary evidence of the contents 
of a document which ought to have been registered, to show that he cannot pro¬ 
duce it because it is not registered : he must show that its non-registration was 
not due to any fault or want of diligence on his part, or he must shew that the 
party against whom he desires to use it was guilty of such fraud in the matter 
of non-registration that he cannot be allowed to object on that ground to the 
production of the secondary evidence.(9) In the undermentioned oase(10) 
it became necessary to prove that in July 1877 certain immovable property 
vested in one K S as a purchaser at an auction-sale. A certified copy under 
section 57 of the Registration Act was tendered and objected to. The case 
was remanded by the Appellate Court in order that a subpoena duces tecum 
might be served on K S , the Court observing that if the party seeking the 
production of the document could not compel K S to produce it and could 
show that- the non-production was not due to his own default or neglect, then 
secondary evidence could be given under this clause; and in such "a case by 
section 57 of the Registration Act a copy of the entry made in the registration- 
record was admissible. 

Any secondary evidence may be given in this case.(11) So where a regis¬ 
tered deed of sale had been lost, it was held that oral evidence of the transaction 


(1) Wotnesh Chundcr v. Shama Sundari, 
7 C., 98 (1881). 

(2) Khcttur Chundcr v. Khcttur Paul, 5 
C., 886 (1880); 6 C. L. R., 199. 

(3) Taylor, Ev., § 436, and cases there 
cited, and see Harris v. Knight, L. R., 15 
P. D., 170; Woodward v. Goulstonc, L. R., 
11 Ap. Cns., 469; Sugden v. St. Leonards , 
1 P. D., 154; see Act X of 1865 (Indian 
Succession), ss. 208, 209; Phipson, Ev., 
5th Ed., 306. See notes on ss. 101—-104, 
post, sub voc. “ Wills." 

(4) Sheikh Abdulla v. Sheikh Muhatn- 


mud, 1 Bom. H. C. R., A. C. J., 177 
(1864). 

(5) Hira I,all v. Ganesh Prasad, 4 A., 
406, 411 (1882). 

(6) v. ante, p. 513, Uotc (1). 

(7) Norton, Ev., 247, 248. 

(8) Wucccr Ali v. Kalee Cooinar, 11 W. 

R-. 228 (1869). 

(9) Kumeesooddccn Holdar v. Rajjub 
AH, 9 W. R., 528 (1868). 

(10) P asavji v. Haribhai, 2 Bom. L. R-» 
533 (1900). 

(H) S. 65. 
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be received, and that it was not necessary to insist upon the production 
certified copy.(l) And in the undermentioned case it was held that oral 
evidence was admissible to prove the contents of a written acknowledgment 
which had been lost. In this case it was said by Channell, J., that a Judge 
should carefully scrutinize such evidence, following the analogy of claims against 
the estate of a deceased person which are often disallowed unless corroborat¬ 
ed. (2) Where a deed has been executed and lost or destroyed, it is not neces¬ 
sary that the witnesses called to give oral testimony of its contents should be 
attesting witnesses ; if they have seen and know the contents of the deed it 
will be sufficient, provided the Court gives credit to them and is satisfied of the 
due execution. (3) 

CLAUSE (D). 


Secondary evidence may be given when the production of the original is 
either physically impossible or highly inconvenient. Thus inscriptions on 
walls(4) and fixed tables, mural monuments, gravestones(5), surveyor’s marks 
on boundary trees, notices fixed on boards to warn trespassers, and the like, 
may be proved by secondary evidence, since they cannot conveniently, if at all, 
be produced in Court. For instance, on one occasion, a man was convicted of 
writing a libel on the wall of the Liverpool gaol, on mere proof, of his hand¬ 
writing. In order, however, to let in this description of secondary evidence, 
it must clearly appear that the document or writing is affixed to the freehold, 
and cannot be easily removed ; and, therefore, where a notice was merely 
suspended to the wall of an office by a nail, it was considered necessary to produce 
it at the trial. If, too, a document be deposited in a foreign country, and the 
laws or established usage of that country will not permit its removal, secondary 
evidence of the contents will be admitted, because in that case, as in the case 
of mural inscriptions, it is not in the power of the party to produce the origi¬ 
nal.(6) Any secondary evidence of the contents of the original is here ad¬ 
missible.^) 


CLAUSE (E). 

Secondary evidence may be given when the original is a public document 
within the meaning of section 74.(8) This provision is intended to protect the 
originals of public records from the danger to which they would be exposed by 
nt production in evidence.(9) In this case a certified cop v(lO) of the 
document is admissible ; but other secondary evidence of the contents has been 
admitted under cl. (g). (11) But this provision applies only when the public 


(1) Htirish Chundcr v. Prosunno Coo- 
mar, 22 W. R., 303 (1874). 

(2) Read v. Price (1909), 1 K. B., 577. 

(3) Syud Lootfoollah v. Mussamat 
Nusccbnn, 10 W. R., 24 (1868). 

(4) See s. 3 (definition of u docu¬ 
ment ”). 

(5) See s. 32, cl. (6), ante . 

(6) Taylor, Ev., § 438, and authorities 
there cited. The case last cited in the 
text would not strictly come within the 
wording of s. 65, clause (d), which refers 
to originals not easily movable; in the 
instance given the originals are not 
movahlc at all. In Whitley Stokes' Anglo- 
Indian Codes ii, 892, it is suggested that 
such a case is not provided for unless per¬ 
haps by the latter part of cl. (c). But it 
can hardly be said that the original cannot 
be produced in reasonable time when it 
cannot be produced at any time. It is 


apprehended that the case would come 
within the purview of the third paragraph of 
cl. (a), because the document would under 
the circumstances given be in the posses¬ 
sion or power of a person or persons out 
of reach or not subject to the process of 
the Court. 

(7) S. 65. 

(8) See Notes to s. 74, post: so an 
examined copy of a quinquennial register 
was held to he evidence without the produc¬ 
tion of the original : Srecmutv Oodoy v. 
Bishonath Putt, 7 W. R.. 14 (1867). See 
as to this clause Krishna Kishori v. 
Kishori Lai 14 C., 491 (1877). 

(9) Runneth Odangal v. Vayoth Palliyil , 

6 M.. 80, 81 (1882); Doe v. Ross, 7 M 
& W., 106. 

(10) See ss. 76, 77, post. 

(11) Sandar Kuar v. Chandreshuar 
Prasad Nar Q i n Singh (1907), 34 C., 293. 
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clocument is still in existence on the public records, and does not interfere wiC 
the general rule in clause (e) that any secondary evidence may be given when the 
original has been destroyed or lost.(l) A certificate of sale granted under the 
Civil Procedure Code, Act VIII of 1859, and before section 107 of Act XII of 
1879 was enacted, is a document of title, but is not a public document so as to 
allow secondary evidence of it to be given under this clause.(2) A certified 
copy of a rubalcari is admissible.(3) See further p. 509, ante , as to cases in 
which two causes for non-production of the original are combined, and notes, 
to s. 86, 'post. 

CLAUSE ( F ). 


When the original is a document of which a certified copy is permitted by 
this Act(4), or by any other law in force in India(5), to be given in evidence, 
a certified copy is the only evidence admissible (but v. post). The words “ to be 
given in evidence ” mean to be given in evidence in the first instance without 
having been introduced by other evidence.(6) A registered deed of sale is 
not a document of which a certified copy is permitted by law to be given in 
evidence in the first instance without having been introduced by other evidence. 
Section 57 of the' Registration Act only shows that when secondary evidence 
has in any way been introduced, as by proof of the loss of the original document, 
a copy certified by the registrar shall be admissible for the purpose of proving 
the contents of the original ; that is, it shall be admitted without other proof 
than the Registrar’s certificate of the correctness of the copy, and shall be 
taken as a true copy ; but that does not make such a copy a document which 
may be given in evidence without other evidence to introduce it.(7) Section 
£6 of this Act contains an instance of documents to which this clause seems to 
Tefer.(8) The Bankers’ Books Evidence Act (XVIII of 1891) is an instance of 
an Act, other than the present one, which permits certified copies of original 
documents to be given in evidence.(9) So also under the Powers of Attorney 
Act a certified copy of an instrument deposited shall without further proof 
be sufficient evidence of the contents of the instrument and of the deposit 
thereof in the High Court. (10) And as to production of verified copies of entries 
in business books, see Civil Procedure Code, 0. XI, r. 19.(11) Although the 
section provides that in clause (/) a certified copy of the document, but no 
other kind of secondary evidence is admissible, yet in a case, falling under 
clause (/) and also under clause (a) or (c) of the same section, any secondary 
evidence is admissible.(12) 


(1) Kuniteth v. Vayoih, note (9), supra; 

see also In the matter of a collision 
between the “ Ava ” and the " Brenhilda /' 
5 C., 568 (1879) ; Bishendyal Sing v. 

Musst. Khcidcema, Marshall’s Rep., 213 
(1862): 

(2) Vasanji v. Haribhai, 2 Bom. L. R., 
533 (1900), per Candy, J. 

(3) Radhanath Kabarta v. Emperor , 22 
C. W. N., 742 ; s. c., 19 Cr. L. J., 769. 

(4) See s. 78: and as to this clause, 
Krishna Kishori v. Kishori Lai, 14 C., 491 
(1887). 

(5) E&., Act XVIII of 1891 (The 
Bankers’ Books Evidence Act), v. post, 
see also Woodroffe and Ali’s Civ. Pr. 
Code, O. XLV, r. 15, 2nd Ed., p. 1343. 

(6) Hurrish CIt under v. Prosunno 
Coomar, 22 W. R., 303 (1874). 

(7) Hurrish Chunder v. Prosunno 
Coomar, 22 W. R., 303 (1874); and 
although such a copy may be taken as a 


correct copy of some document registered 
in the office, this circumstance does not 
make that registered document evidence or 
render it operative against the persons who 
appear to be affected by its terms. A 
document registered in and brought from 
a public registry office requires to be proved 
when it is desired that it should be used 
as evidence against any party who does 
not admit it, quite as much as if it came 
out of private custody. Saikh Fain v. 
Omedce Singh, 21 W. R., 265 (1879). 

(8) Hurrish Chunder v. Prosunno 
Coomar, supra. 

(9) Act XVIII of 1891, s. 4: see 
Appendix to last Edition. 

(10) Act VII of 1882, s. 4, cl. (d). 

(11) P. 797. (2nd. Ed.). 

(12 i In the matter of a collision between 
the '* Ava'’ and the “Brenhilda,” 5 C., 568 
(1879). 
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This provision is for the saving of public time. If the point to be ascer- 
tained were, for instance, the balance in a long series of accounts in a merchant s 
books, evidently great inconvenience would arise, and much public time be 
wasted, if a witness were compellable to go through the whole of the books and 
to make his examination and calculations before the Court. He is allowed, 
therefore, to do this before he comes to be sworn, and then to give the geneial 
result of his scrutiny. He can, of course, be tested by cross-examination and 
the books should always, where it is practicable, be in Court and open to the 
opposite side’s inspection and to that of the Court.(1) So a witness who has 
inspected the accounts of the parties, though he may not give evidence of 
their particular contents, will be allowed to speak to the general balance without 
producing the accounts ; and where the question is as to the solvency of a 
party at a particular time, the general result of an examination of his books and 
securities may be stated in like manner.(2) But the word * result must be 
construed strictly to mean the actual figures or facts arrived at. The “ excep¬ 
tion under consideration will not enable a witness to state the general contents 
of a number of letters received by him from one of the parties in the cause, 
though such letters have been since destroyed, if the object of the examination 
be to elicit from the witness not a fact but merely an opinion or impression ; 
for instance, the impression which the destroyed letters produced on his mind 
with reference to the degree of friendship subsisting between the writer and 
a third party. In the other cases mentioned, the fact in question is one which 
simply depends on the honesty of the witness, whereas he might from the 
perusal of the documents, conscientiously draw a very different opinion or 
inference from that which would be drawn by a jury. (3) In case (g) 
secondary evidence may be given as to the general result of the documents by 
any person who has examined them and who is skilled in the examination of 
such documents. The competence of the witness must, therefore, be proved to 
the satisfaction of the Court before such evidence is tendered. In the under¬ 
mentioned case it was held that the general result of the examination of many 
documents may be given under this clause, even though they may be public 
documents ” within the meaning of clause (e) and section 74 ; since the evidence 
was admitted not because the documents were public, but because they were 
such as could not be conveniently examined in Court, and because the fact to 
be proved was the general result of the examination.(4) 

Upon the analogy of the rule contained in this clause, if bills of exchange 
or the like have been drawn between particular parties in one invariable mode, 
this may be proved by the testimony of a witness conversant with their habits 
of business, who speaks generally of the fact, without production of all the 
bills.(5) But if the mode of dealing has not been uniform, the case does not fall 
within this exception, but is governed by the rule requiring the production of 
the writings. (6) 


66. Secondary evidence of the contents of the documents notice & to° 
referred to in section 65, clause (a) shall not be given(7), unless produce, 
the party proposing to give such secondary evidence has pre¬ 
viously given to the party in whose possession or power the 


(1) Norton, Ev., 248: sec also Civ. Pr. 
Code, O. XXVI, r. 11, 2nd. Ed., p. 1097. 
(Commissions to investigate and adjust 
accounts.) 

(2) Taylor, Ev., § 462. 

(3) lb . 

(4) Snndar Knar v. Chandrcshwar 


PraSiU{ A '(train Singh (1907), 34 C., 293. 

(5) Spencer v. Billing , 3 Camp. (310). 

(6) Taylor, Ev., § 462. 

(7) See Kamcshuar Pcrshad v. Amanut- 
ulla, 26 C., 53 (1898) ; s. c. t 2 C. W. N., 
649, cited ante p. 515, and the observations 
on the case. 
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document is(l), or to his attorney or pleader, such notice Xo 
produce it as is prescribed by law, and if no notice is prescribed 
by law, then such notice as the Court considers reasonable under 
the circumstances of the case : 


Provided that such notice shall not be required in order 
to render secondary evidence admissible in any of the following 
cases, or in any other case in which the Court thinks fit to 
dispense with it :— 

(1) when the document to be proved is itself a notice; 

(2) when, from the nature of the case, the adverse party 

must know that he will be required to produce it ;(2) 

(-3) when it appears or is proved that the adverse party 
has obtained possession of the original by fraud or 
force; 

(4) when' the adverse party or his agent has the original 

in Court; 

(5) when the adverse party or his agent has admitted 

the loss of the document; 

(6) when the person in possession of the document is out 

of reach of, or not subject to, the process of the 
Court. 


Principle. —Notice is required in order to give the opposite party a suffi¬ 
cient opportunity to produce the document* and thereby to secure, if he pleases, 
the best evidence of its contents. Notice to produce also excludes the argu¬ 
ment that the opponent has not taken all reasonable means to secure the 
OriginaL(S) See further. Notes, post, as to the ground of the rule and of the 
provisos. 

s. 63 (Meaning of secondary evidence.) s. 3 {“Document.”) 

8 65, Cl. (a) {Proof by secondary evidence.) s. 3 {“Court”) 

Steph. Big., Art. 72; Taylor, Ev., §§ 442—458; Woodroffe and Amir All’s Civ. Pr. 
Code, 2nd Ed., O. V, r. 7, p. 641 ; O. XIII, pp. 805—812 ; 0. XI, rr. 15—18 ; pp. 794—796 ; 
Cr. Pr. Code, ss. 94—98, 485 ; Ch. VI, ib., Penal Code, a. 175. 


COMMENTARY 

Notice to A proper notice to produce is, in the cases mentioned in section 65, clause 

produce. {a), necessary before secondary evidence(4) becomes admissible. The true 
principle on which a notice to produce a document on the trial of a cause is 
required is not to give the opposite party notice that such a document will 
be used by a party to the cause in order to enable him to prepare evidence to 
explain or confirm the document, but is merely to give him a sufficient oppor¬ 
tunity to produce it, and thereby secure, if he pleases, the best evidence of the 


(1) These words in s. 66 were inserted 
by Act XVIII of 1872, s. 6. 

(2) See Dwarha Singh v. Ramanund 
Upodhya, 41 A., 592; s. c., 17 A. h. b, 
711. 

(3) Dwyer v. Collins, 7 Ex., 639—647. 

(4) In s. 65. “ existence, condition, or 


contents ’ are spoken of. In s. 66 second¬ 
ary evidence of the " contents ” is alone 
mentioned. Quaere, whether secondary 
evidence of “ existence ” or “ condition ” 
can be given in any case without notice; 
Field, Ev., 6th Ed., 232. Apparently yes* 
i 
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ts; and, therefore, when a document is shown to be in Court, a request 
produce it immediately is sufficient. (1) 

Section 65, clause (a), refers to documents in the possession of both parties 
and strangers. According to English practice a notice to produce is used for an 
adversary in the cause ; while a stranger legally compellable to produce a docu¬ 
ment is served with a summons to produce a subpoena duces tecum. A notice 
to produce is a notice by party or his solicitor to another party or his solicitor, 
calling upon the latter to produce at the trial a particular document or particular 
documents specified in the notice. A subpoena duces tecum is a process used 
not by the party but by the Court. It would appear from clause (a) of section 
65 that the notice to produce referred to in sections 65 and 66 is a notice served 
either on an adversary or on a stranger(2), and is a notice issued by process of 
Court under the Civil(3) or Criminal(4) Procedure Code. In the Mofussil all 
notices are served through the Court, but on the Original Side of the High 
Court, the party himself or his solicitor serves a notice to produce on the opposing 
party or his solicitor. Where, however, the person in possession of the docu¬ 
ment is a stranger to the suit, a subpoena duces tecum will be necessary in the 
High Court as in the English Courts, whose practice in this respect is followed. 

The notice to produce must be such as is prescribed by law ; and if no 
notice is prescribed by law, then such notice as the Court considers reasonable 
under the circumstances of the case. It must be shown that the party to 
whom the notice has been given has the document in his possession or power. 
Possession is the very foundation of notice ; reasonable evidence of posses¬ 
sion must be given, and then on proof of service of notice and non-production, 
secondary evidence may be offered.(5) If the document is in the possession 
or power of the person who desires to use it as evidence, he must produce it.(6) 
It is difficult to lay down any general rule as to what a notice to produce ought 
to contain , since much must depend on the particular circumstances of each case. 
No mis-statement or inaccuracy in the notice will, however, be deemed material 
if not really calculated to mislead the opponent. Neither is it necessary by 
condescending minutely to dates, contents, parties, etc., to specify the precise 
documents intended. Indeed to do so may be dangerous, since if any material 
error weTe inadvertently made, the party sought to be affected by the notice 
might urge, with possible success, that he had been misled thereby. If enough 
is stated on the notice to induce the party to believe that a particular instrument 
will be called for, this will be sufficients(7) The form of notice may be general, 
to produce “ all accounts relating to the matter in question in this 
cause ”(8) ; or “ all letters written by the plaintiff to the defendant relating 
to the matters in dispute in the action.”(9) But a notice to produce letters 
and copies of letters and all books relating to the cause ” has been held to be 
too vague to admit secondary evidence of a letter.(lO) Inaccuracies will not 


(1) Dwyer v. Collins, 7 Ex., 639; 
further notice to produce excludes the 
argument that the opponent has not taken 
all reasonable means to procure the original 
ib., 647, v. post. Proviso (4). p. (497). 
But see also Bate v. Kinsey , 1 C. M. & R., 
38. 

(2) Field, Ev., 6th Ed., 233; Whitley 
Stokes ii, 893. 

(3) See Woodroffe & Ali’s Civ. Pr. Code 
(2nd Ed.). O. V. r. 7, p. 641; O. XI, rr. 
15—18, pp. 794—-796. 

(4) See Woodroffe & Ali’s Cr. Pr. 
Code, ss. 94—98, Ch. VI, ib.; s. 485, ib.; 
and ss. 163. 165, post: persons omitting to 
produce documents after service of notice 
may be proceeded against under s. 175 of 


the Penal Code. 

(5) See Sinclair v. Stevenson, 1 C. & 
P., 585 ; as to the order in which the evi¬ 
dence may be given see s. 136, post. 

(6) Hira Lai v. Gancsh Prasad, 4 A., 
406, 410 (1882). 

(7) Taylor, Ev., § 443. 

(8) Rogers v. Custance, 2 M. & Rob., 
181. 

(9) Jacob v. Lee, 2 M. & Rob., 33; 
Morris v. Hauser, id., 392. 

(10) Jones v. Edwards , M'Cl. & Y., 139. 
Recent decisions justify a greater laxity 
of practice than prevailed formerly, but it 
is believed that many English Judges still 
act upon the old principles. Taylor, Ev., 
443. 
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vitiate a notice unless the recipient has been misled thereby.(l) As to thcwiML 
and place of the service , when not fixed by law, no more precise rule can be laid 
down than that it must be such as to enable the party, under the known cir¬ 
cumstances of the case, to comply with the call.(2) lhe sufficiency of the 
service is a question for the Judge, who must be satisfied that it was such that 
the recipient might, by using reasonable diligence, have complied with the 
notice.(3) If the notice has not been properly served, or if served in insuffi¬ 
cient time(4), or if the party calling for a document does not take all the means 
in his power to compel its production(5), secondary evidence will not De 
permitted to be given. 

When a party calls for a document which he has given the other party 
notice to produce, and such document is produced and inspected by the party 
calling for its production, he is bound to give it as evidence, if the party pro¬ 
ducing it required him to do so.(6) And when a party refuses to produce a 
document which he has had notice to produce, he cannot afterwards use the 
document as evidence without the consent of the other party or the order of 
the Court.(7) The rules with regard to the admission of secondary evidence 
are the same in criminal as in civil trials, and the necessity for notice the same ; 
though it will comparatively seldom happen that documents are required to 
be produced at a criminal trial and notice will consequently have but seldom 
to be issued.(8) The Court shall presume that every document called for 
and not produced after notice to produce was attested, stamped and executed 
in the manner required by law. (9) 

Notice is not required in order to render secondary evidence admissible 
in any of the following cases :— 

(a) When the document to he proved is itself a notice. This exception appears 
to have been originally adopted in regard to notices to produce, for the obvious 
reason, that if a notice to produce such a document were necessary, the series 
of notices would become infinite. Th e exception has subsequently been extended 
to other notices, and now lets in proof by copies of a notice to quit, of a notice 
of dishonour, provided the action be brought upon the bill, but not otherwise ; 
and of all such notices of action, or written demands, as are necessary to entitle 
the plaintiff to recover.(10) 

(b) When from the nature of the case , the adverse party must know that he will 
he required to produce it. The second of the cases is where from the nature of 
the action, or indictment, or from the form of the pleadings, the defendant 
must know that he will be charged with the possession of an instrument, and be 
called upon to produce it. Thus in an action of trover for converting a bond, 
a bill of exchange or other writing, or in a prosecution for stealing any document, 
the counsel for the plaintiff or the Crown may at once produce secondary 
evidence of its contents, even though the defendant should offer to produce 


(1) Lawrence v. Clarke, 14 M. & W., 
251. 

(2) Taylor, Ev., § 445 ; see ib., § 446, 
when the papers are in a foreign country. 

(,3) Lloyd v, Mostyn, 10 M. & W., 483, 
484. 

(4) Suizz v. Bray, 54 L. J. Ch., 132; 

Taylor, Ev. f 6 14!> ; but if a party, on 
being served with a notice to produce a 
document, states that it is not in exist¬ 
ence, parol proof of the contents will be; 
received, and no objection can be taken to 
the lateness of the service: Foster v. 
Pointer, 9 C. * P., 720. 

(5) Shanibati Koeri v r Jago Bibee, 29 


749 (1902). 

(6) S. 163, post; see Notes to that 
ection. 

(7) S. 164, post; sec Notes to that 
ection, and see Civil Procedure Code (2nd 
id.), O. XI, r. 15, p. 794, O. VII, r. 18, 
>. 725. 

(8) Norton, Ev., 251. 

(9) S. 89, post. 

(10) Taylor, Ev., §§ 450, 451, and cases 
here cited. Quaere, whether the ‘ notices 
eferred to in cl. (1) is a notice to produce 
mly or includes also the other notices to 
vhich the doctrine has been extended by 
he English cases. 
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bument- itself.(l) In a suit for redemption the plaintiffs were allowed 
give secondary evidence without notice to produce the original mortgage 
bond as the defendants must have known that they would be required to 
produce it in a suit for redemption.(2) A like rule prevails in an action on 
contract against a carrier for the non-delivery of written instruments, as also 
in indictments for conducting a traitorous correspondence. It has, however, 
been held inapplicable in a charge of forging a deed, and no doubt can be 
entertained that an indictment for arson, with intent to defraud an insurance 
office, does not convey such a notice that the policy will be required, as to 
dispense with a formal notice to produce. Similarly it is the necessary (though 
reverse) cconsequence of this rule that if the maker of a note or cheque, or the 
acceptor of a bill, does not, as defendant in an action, deny by the plea his 
making or acceptance, the plaintiff who is not bound to produce the instrument 
as part of his case, since it is admitted on the record, may object to the defen¬ 
dant’s giving secondary evidence of its contents for the purpose even of identi¬ 
fication, unless a notice to produce has been duly served or unless the instrument 
is shewn to be in Court.(3) 


<SL 


(c) When it appears or is proved that the adverse party has obtained possession 
of the original by fraud or force ; as where after action brought, he lias received 
it from a witness, in fraud of a subpoena duces tecum.{ 4) In such cases in odium 
spoliatoris a notice to produce is not required to be given to him before admitting 
secondary evidence of the contents of the document of which he has improperly 
obtained possession.(5) 


(d) When the adverse party or his agent has the original in Court. For 
the object of the notice is not, as was formerly thought, to give the opposite 
party an opportunity of providing the proper testimony to support or impeach 
the document, but merely to enable him to produce it, if he likes, at the trial, 
and thu3 to secure the best evidence of its contents.(6) 

(e) When the adverse party or his agent has admitted the loss of the document; 
for in such case the notice would be nugatorv.(7) The loss must be admitted . 
Under this exception, however, a party cannot call witnesses to prove the 
destruction of a document that has been traced into the hands of his opponent 
and then show its contents by secondary proof, unless he has first served a notice 
to produce, since (notwithstanding the evidence to the contrary), the document 
may still be in existence, or at any rate the opponent may dispute the facts 
of its having been destroyed. (8) 

(f) When the person in possession of the document is out of reach of ' or not 
subject to , the process of the Court. (9) On this point, sections 05 and 60 are not 
happily drafted. Section 65 appears to require a notice to be given in this 
case, for the last paragraph of Clause (a) applies to everything that has gone 
before ; while the present Clause expressly enacts that notice is not necessary.(10) 
Where a commission to take evidence is issued to any place beyond the juris¬ 
diction of the Court issuing the commission, it is not necessary, in order to admit 
secondary evidence of the contents of a document, that the party tendering it 
should have given notice to produce the original, nor is it necessary for him 
to prove a refusal to produce the original.(ll) 


(1) See Whitehead v. Scott. 1 M. & 
Rob., 2. 

(2) Dua>‘ka Singh v. Ramanund 
Upadhya, 41 A., 592; s. c., 17 All. L. J., 
7li ; see s. 90, post. 

(3) Taylor, Ev., § 452, and cases there 
cited. 

(4) Leeds v. Cooks. 4 Esp M 256; Doc 
v - Rise, Bing., 724. 

(5) Taylor, Ev., § k 453. 

(6) Divycr v. Collins, 7 Ex., 639, ante, 


p. 523, see Taylor, Ev., § 456. 

(7) Taylor, Ev., § 455. 

(8) Doc v. Morris, 3 A. & E., 46. 

(9) See Bishop Melius v. Vicar Apos¬ 

tolic, 2 M., 295, 301 (1879) ; Harouand 
Roy v. Ram Gopal . 4 C. YV. N., \29> 

(1899) ; s. c., 27 C., 639 cited, ante. 

(10) See the argument in Ralli v. Gitu 
Kim 9 C.. 939 (1883). 

(11) Ralli v. Gan Kim , supra. 
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It will be observed that under this section, besides the specified cases in 
which notice is not required, the Court has the power of dispensing with the 
notice 4i in any case in which it thinks fit.” This is a relaxation of the proce¬ 
dure in force in the English Courts. (1) 

67o If a document is alleged to be signed or to have been 
written wholly or in part by any person, the signature or the 
handwriting of so much of the document as is alleged to be in 
that person’s handwriting must be proved to be in his hand¬ 
writing. 

Principle. —The person who makes an allegation must prove it. Notes 

post. 

s. 3 (“■ Document.”) a. 3 (*‘ Proved”) 

s. 45 (“ Expert evidence in handwriting.”) s. 47 ( Non-expert evidence as to hand - 

s. 73 (“ Comparison of handwriting.”) writing.) 


COMMENTARY. 

In addition to the question which arises as to the contents of a document 
and 1 2 3 hann- dealt ^th in sections 61 — 66, the further question arises when a document 
writing. is used as evidence, namely, whether it is that which it purports to be ; whether, 

in other words, it is a genuine document. The latter question is dealt with in 
sections 67 — 73. The nature of the evidence will greatly depend upon the 
nature of the document. Proof of handwriting, signature and execution, must 
be given. Formalities attend or form part of such execution of either an 
universal or special nature. Signature is almost universal ; for which some¬ 
times, but more rarely, sealing is substituted. Sometimes both are used. If 
a person cannot write and has no seal he generally makes a mark, and some 
other person writes his name. Attestation, as to "which see sections 68—72, 
is sometimes an imperative formality. Whatever the document may be, it 
cannot be used in evidence until its genuineness has been either admitted or 
established by proof, which should be given before the document is accepted 
by the Court.(2) Although under this section no particular kind of proof is 
required for the purpose of establishing the fact of execution, it must never¬ 
theless be shown to the satisfaction of the Court that the mark or signature 
denoting execution was actually fixed to the document by the person who 
professed to execute it. A Court is not bound to treat the registration endorse¬ 
ment as conclusive proof of the fact of execution. If there are suspicious 
circumstances attending the execution of the document, such endorsement 
cannot be resorted to for the purpose of holding that the execution has been 
proved.(3) The word “ signing ” means the writing of the name of a person 
so that it may convey a distinct idea to somebody else that what the writing 
indicates is a particular individual whose signature or sign it purports to be^ 
v A majk is a mere symbol, and does not convey any idea to the person who 
notices it—very often probably even to the person who made it. (4) This 
section has not provided for the case of marks and seals, as to the proof of 
which, however, see ante . notes to section 47, and section 73, which assumes 
that seals are capable of proof. This section merely states with reference to 
documents what is the universal rule in all cases that the person who makes an 
allegation must prove it. It i 3 in no way restrictive as to the kind of proof 


(1) Cunningham, Ev., 218. 

(2) Markby, Ev. Act, 6p. 

(3) Jaffannath v. Dhirajao, 5 O. L. J. 
391 ; s. c., 46 I. C., 279. 


(4 1 Nirmal Chunder v. Srimati Sarat- 
mani, 2 C. W. N., 642, 648 (1898); as to 
“ signature ” including a mark, see ante > 
notes to s. 47, pp. 437-438. 
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be given : the proof may be by any of the recognized modes, as 
instance, by statements admissible under section 32 ; and thus handwriting 
may be proved by circumstantial evidence.(1) In that respect the rule is 
precisely the same as it stood before. It leaves it, as before, entirely to the 
discretion of the presiding Judge of fact to determine what satisfies him that 
the document is a genuine one.(2) So in the undermentioned case(3), it appeared 
that the evidence which was given in support of the document upon which the 
defendant’s case depended was that of a Cazi before whom the vendor came 
and admitted the deed to be his, and caused it to be registered, bringing witnesses 
to his execution thereof. Upon that evidence the lower Court came to the 
conclusion that the deed was proved ; but it was contended in appeal that the 
present section rendered it necessary that direct evidence of the hand-writing of 
the person who was alleged to have executed the deed should have been given 
by some person who saw the signature affixed. But the Court, making the 
observations cited above, held, that it was not so expressly stated in this 
section, and that that was not the intention of the Legislature.(4) So also 
this Act does not require the writer of a document to be examined as a 
witness ; nor does the present section require the subscribing witnesses to a 
document to be produced.(5) 

r\ ^ as ^ een stated(6) to be commonly the practice with Subordinate Judi¬ 
cial Officers, when taking the evidence required by this section, to record merely 
hat the witness verified (‘ tasdik 9 Iciya or some similar expression) the docu¬ 
ment without stating the exact nature of the evidence offered, or the 
statement made bv the witness. In Ganga Per sad v. Inderjit Singh( 7) the 
Judicial Committee said : —“ The Documentary evidence on which the 
defendant’s case principally rested consisted of two documents and the 
endorsements of payment thereon, which purported to have been signed 
hy the plaintiffs ; because these, if really signed by them, were proof of 
settled accounts comprehending most of the disputed payments. In this 
country, or in any country where the administration of justice is conducted 
with any degree of formality and regularity, one would have expected to find 
that these documents had been put into the hands of the plaintiffs; and that 
they had been called upon to admit or deny their alleged signatures, and 
that the proof of these documents to be given by the defendants would have 
been far more specific than a mere statement that they were identified and 
verified, as the Judge says, by the witnesses ; the witnesses w'ould have been 
called upon to state whether they saw B S sign the first, or B S and J sign the 
second, or, if not, whether they could speak to the handwriting, and generally 
what took place on the two occa ns on which the accounts are vaguely said 
hy one of the witnesses to have been ad justed.” (8) As to the presumptions 
which exist in the case of documents thirty years old, see section 90, post. 

Executed ’ means completed. ‘ Execution * is, when applied to a docu¬ 
ment, the last act or series of acts which completes it. It might be defined 
a-s formal completion. Thus execution of deeds is the signing, sealing, and 
delivering of them in the presence of witnesses. Execution of a will includes 
attestation. In each class of instruments we have to consider when the instru¬ 
ment is formally complete.”(9) Thus the contract on a negotiable instrument 
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O) Abdulla Forte v. Gannibai (1887), 
, 690; Barindra Kumar Ghose v. R. 

9 09), 37 C ., 91, and as to the methods 
° ro\ 0t d see section 47, ante 

Neel Kanto v. Jugobundho Ghose , 
j h. R., App. 18 (1874), per Markby, 

(3) lb. 

(4) lb. 


(5) Abdool Ali v. Abdoor Rahman , 21 
W. K-. 429 (1874); as to attesting wit¬ 
nesses, see s. 68. 

(6) Field, Ev., 6 th Ed., 233. 

(7) 23 W. R., 390 (1875). 

( 8 ) 23 W. R., 390 (1875). 

(9 ^ Rhawanjt Harbhum v. Devji Punja, 
19 B.. 635, 638 (1894), per Farr an, J. 
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is, until delivery, incomplete and revocable.(1) The execution of documen s 
to the validity of which attestation is not necessary may be proved, y 
the admissions of the party against whom the document is tendered, w e er 
such admissions are of an evidentiary nature, or made for the purposes o t le 
trial only. In the case of attested documents, the admission of a par y o sue 
document of its execution by himself is sufficient proof of its execution as against 
him (section 70, post), whether such admission ^evidentiary or made at the 
trial for the purpose of dispensing with proof When there had been no ad¬ 
mission as to the execution of a document wh.ch has been produced, it becomes 
necessary to prove the handwriting, signature, or execution thereof (2) As 
to the various methods of proving handwriting, see section 47, ante, and the 
Notes to that section. The English cases with regard to deeds and their sealing 
are not of much importance in this country where writings under seal or, as 
they are technically called, “ deeds ” are not generally required, and contracts 
under seal have no special privilege attached to them, being treated on the 
same footing as simple contracts. According to English law, where the signature 
of a deed has been proved and the attestation-clause is in the usual form, 
sealing(3) and delivery may be presumed ; so if signature and sealing are proved, 
delivery will be presumed.(4) Where the seal of a corporation is not judicially 
noticed(5) it mav be proved by anyone who knows it, no witnesses are required 
to the affixing of such seal, and attestation is not necessary unless the Article 
of Association otherwise provide. The presumption is that the seal has been 


properly affixed. (6) 

If the writing which is tendered in evidence is one which receives its 
character from being passed from one hand to another, the delivery, if neces¬ 
sary, must be proved. So until delivery a hundi is not clothed with the essen¬ 
tial characteristics of a negotiable instrument.^) No particular form of delivery 
is necessarv.(8) Lastly, certain special rules exist as to the proof of execution 
of documents which are required by law to be attested.(9) An attested 
document not required by law to be attested may be proved as if it was 
unattested.(lO) In respect of the proof of plans, it is not a sufficient reason 
for admitting a plan in evidence, that a witness says it was prepared in his 
presence, unless the witness also says that to his own knowledge the plan is 
correct. (11) 


Proof Of 68. If a document is required by law to be attested, it 

document 01 shall not be used as evidence until one attesting witness at least 
required by ^ a8 b een called for the purpose of proving its execution, if there 
attested 1 2 3 4 5 6 be an attesting witness alive, and subject to the process of the 
Court and capable of giving evidence. 


Proof where 
no attesting 
witness 
found. 


69 . If no such attesting witness can be found, or if the 
document purports to have been executed in the United King¬ 
dom, it must be proved that the attestation of one attesting 


( 1 ) See foot note (9), page 527. 

(2) Sec 'Phipson, Ev., 5th Ed., 488, 489 ; 
Taylor, Ev., § 972, ci seq., § 149. 

(3) See last Note. 

(4) Taylor, Ev.. § 149; Roscoe, N. P* 
Ev., 18th Ed., 137. 

(5) v., s. 57, ante. 

(6) Moisc? v. Thornton, 8 T. R., 307, 
'see as to this case Tay|or, Ev., S 1852; 
as to the presumption of genuineness of 
certain seals see s. 82, post and as to com- 
parison of seals, s. 73, Post 


(7) Bhazuanji Harbhum v. Devji Punjo, 

19 B., 638 (1894). 

( 8 ) Phipson. Ev. (5th Ed., 492), and 

cases there cited; see as to the presump¬ 
tion in favour of the due execution of 
instruments, Taylor, Ev., §§ 148, 149, 

and as to Presumption of delivery, v. 
ante. 

(9) Ss. 68 —71, post.. 

(10) S. 72. post. 

(11) /?. v. Jora Ilasjc, 11 Bom. H. C. R.» 
242, 246 (1874). 
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Witness at least is in liis handwriting, and that the signature of 
the person executing the document is in the handwriting of that 
person. 

70. The admission of a party to an attested document of Ad^ssion ^ 
its execution by himself shall be sufficient proof of its execution by party to 
as against him, though it be a document required by law to be document, 
attested. 


71. If the attesting witness denies or does not recollect Proof when 
the execution of the document, its execution may be proved ^tness 6 
by other evidence. execution. 


72. An attested document not required by law to be Proof^of^ 

attested may be proved as if it was unattested. not required 

. by law to 

Principle. —Attestation of documents is a common formality, and in be attested, 
some cases is imperative. The object with which it is made or required is to 
afford proof, of the genuineness of the document. It is clear that the provi¬ 
sions of the law prescribing attestation would be defeated if a document required 
to be attested were to be allowed to be used in evidence otherwise than in accord 
with the provisions of the following sections (68—71). Formalities imposed 
by law as barriers against perjury and fraud must be strictly observed.(l) On 
the other hand the fate of a document is not necessarily at the mercy of the 
attesting witnesses. The mere fact that they repudiate their signatures or 
the like does not invalidate the document if it can be proved by evidence of 
a reliable character that they have given false testimony.(2) Where, however, 
attestation is optional, a party is free to give such evidence as he pleases, the 
case not being one in which the law has required a particular form of proof. 

See Notes, post. 

8 - 3 {“Document.") as. 45 , 47 , 67 , 73 {Proof of handwriting.) 

8 * 3 {“Evidence") s. 17 {“Admission") 

8 * 3 (“ Court") as. 89, 90 (Presumption of a'tsstitim,) 

8 - 8 («« Proof.") 

Steph. Dig., Arts., OB— 69 ; Taylor, Ev., §§ 1830—1861 ; Act X of 1865, ss. 50, 331; 

A °t XXI of 1870, s. 2 ; Act IV of 1882, as. 59 , 123; Phipson, Ev., 5th Ed., 492-496 ; 

Harris, Law of Identification in §§ 327—381. 


COMMENTARY. 


Section 68 is imperative.(3) There are but few documents which are re- I^uirerThy 
dbylawtobe nade after the first day of January law to be 

F 66, by persons other than Hindus, Muhammadans, or Buddhists(4) ; and Wills attested, 
tttade by Hindus, Jainas, Sikhs and Buddhists, on or after the first day of 
September 1870 in the territories subject to the Lieutenat-Governor of Bengal, 
a ;fid in the towns of Madras and Bombay, or relating to immovable property 
situated within those limits, must be attested.(5) In the case of wills, attestation 


ChaJft ^ rj T un Chpttdra Bhadra v. 

( 36 c - L. J., 373 (1 

Sr 

cTj.fJf?' 

c X of 1865 (Indian Suc< 

W, LE 


ss. 50, 331. 

(5) Act XXT of 1870 (Hindu Wills), 
s. 2. As to whether strict affirmative 
proof ot due attestation is absolutely ncces 
sary, see Sibo Sundayi Debi \ liemangini 
Debt. 4 C. W. N., 204 (1899) Cf. Hindu 
Transfers and Bequests Acts (Madras Act 
1 of 1914). 
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Either of the execution or of the admission of execution by the testd 
expressly made sufficient for the purpose.(1) So the signature of the Registrar 
at the foot of the registration endorsement embodying the admission of the 
executant has been held to be sufficient attestation within the meaning of 
section 50 of the Indian Succession Act. (2) But this does not, however, hold 
good in the case of mortgages. (3) A mortgage , the principal money secured by 
which is 100 rupees or upwards, can be effected only by a registered instrument 
signed by the mortgagor and attested by at least two witnesses. Where the 
principal money is less than 100 rupees, a mortgage may be effected either by 
an instrument signed and attested as aforesaid, or (except in the case of a simple 
mortgage) by delivery of the property.(4) The attestation here contemplated, 
is attestation of the act of signing by the executant and cannot, in the absence 
of any express provision to that effect, be taken to include the attestation of 
the executant’s admission of having signed the document.(5) Therefore, the 
requirements of section 59 of.the Transfer of Property Act are not satisfied 
when a mortgage-bond is signed by the mortgagor attested by one witness and 
contains the Sub-Registrar’s signature to the endorsement, recording the admis¬ 
sion of the execution by the executant. (6) The Madras High Court held in 
one case that a mortgage for more than 100 rupees which has been prepared 
and accepted, but which is not attested, is invalid ; and that it cannot be used 
in proof of a personal covenant to pay.(7) But this view has not been accepted 
by the Calcutta High Court, which has held that an unattested mortgage, so far 
as it creates a mere money or personal liability, does not require to be attested, 
and if so, section 68 of this Act does not apply. Therefore, it was held that 
though a document purporting to hypothecate immovable property was not 
registered and attested, a personal decree could be passed on it, inasmuch as it 
was evidence of a money-debt(8) And the Full Bench of. the Madras High 
Court held that a document which purports to be a mortgage but is not one 
owing to the lack of the attestation required by section 59 of the Transfer of 
Property Act, is not a document which requires attestation within the meaning 
of the present section ; and so (whether it is registered or unregistered) is 
admissible to prove the personal covenant to pay, since this covenant does not 
require attestation.(9) But in a more recent case in that High Court (approved 
by the Privy Council)(10) and in a Full Bench decision of the Allahabad High 
Court(ll) it has been held that a document which purports to be a mortgage 


(1) Act X of 1865, s. 50; Girindra 
Nath v. Bcjoy Copal, 26 C. r 246, 248, 249 
(1898). 

(2) Nttya Gopai v. Nagcndra Nath, 11 

C., 429 (1885) ; Horendra Narain v. 

Chatidra Kanta, 16 C., 19 (1888) ; Girindra 
Nath v. Bejoy Gopai, supra; Tofaluddi 
Peada v. Mahar AH, 26 C., 78, 80 (1898). 

(3) See last two cases cited and post. 

(4) Act IV of 1882 (Transfer of 
Property), s. 59. 

(5) Tofaluddi Peada v. Maliar Ali, 26 
C., 78 (i 898) ; Girindra Nath v. Bejoy 
Gopai, 26 C., 246 (1898) ; Abdul Karim v. 
Salimun, 27 C., 190 (1899); Sasi Bhusan 
Pal v. Chandra Peshkar, 33 C., 1864 ; and 
Dinamoyee Dcbi v. Bon Bchari Kapur, 7 
C. W. N., 160; Ranu v. Caxmanrao, 33 B., 
44 (1908); Badri Prasad v. Abdtti Karim. 
35 A., 254 (1913); Shamu Patter v. Abdul 
Kadir Ravuthan, P. C., 35 M., 607 (1912) ; 
39 I. A., 218; Collector of Mirsapur v. 
Bhagzvan Prasad, F. B., 35 A., 164 (1913). 

(6) Tofaluddi peada v . Mahar Ali 


(supra). 

(7) Madras Deposit Society v. Oonna- 
malai Animal, 18 M., 29 (1894) ; overruled 

v. post, N. 9. 

(8) Sonatun Shaha v. Dino Nath, 26 C., 
222 (1898) ; s. c., 2 C. W. N., cccxxv, 3 
C. W. N., 228; Tofaluddi Peada v. Mahar 
Ali, 26 C., 78 (1898). 

(9; Pulaka Vcetil Muthalakulangara 
Kunhu Moidu v. Thirut hip alii Madhava 
Menon (F. B.), A. C. (1908), 32 M., 410; 
over-ruling Madras Deposit Society v. 
Oonna malai Animal (1894), 18 M., 29; 

and following Sadafearaur v. Tadepally 
Hasaviah (1907), 30 M., 284. 

(10) Shamu Patter v. Abdul Kadir 

Ravathan, P. C., 35 M., 607 (1912) ; Samoo 
Patter v. Abdul Sammad Sahib (1908), 
31 M., 337, following Roy sudd i Sheikh v. 
Kali Nath Mookcrjee, 33 C., 985, and 

Narayan v. Lakshmandas, 7 B., 934. 

(11) Collector of Mirsapur v. Bhagivan 
Prasad, F. B., 35 A., 164 (1913). 



ATTESTATION. 531 

as one for want of due attestation under section 59 of the Transfer 
of Property Act cannot operate as a mortgage or to create a charge on immovable 
property within the meaning of section 100 of that Act. A gift of immovable 
property can only be effected by a registered instrument signed by or on behalf 
of the donor, and attested by at least two witnesses. (1) 

cc 4 To attest ’ is to bear witness to a fact. Take a common example ; a 
notary public attests a protest; he bears witness, not to the statements in that 
protest, but to the fact of the making of those statements; so I conceive, the 
witnesses in a will bear witness to all that the Statute requires attesting wit¬ 
nesses to attest, namely, that the signature was made or acknowledged in their 
presence/’(2) To ‘ attest * an instrument is not merely to subscribe one’s 
name to it as having been present at its execution, but includes also, essen- 
tially, the being in fact present at its execution. (3) In the case of a purda- 
nashin, witnesses who are separated from her by a chick and recognize her 
} y her voice without seeing her face are present at her execution of a docu- 
nient.(4) The ordinary sense of the expression “ attestation by witnesses ” 
18 attestation by witnesses of the execution of the document, not of the admission 
°f execution. (5) The term “ attesting witness ” in this section has the same 
gleaning as “ attesting witness ” under section 59 of the Transfer of Property 
Act (IV of 1882).(6) “ Attesting witness ” means a witness who has seen 

the deed executed and who signs it as a witness(7) ; but in another view the 
term includes a scribe who has in fact witnessed the execution. (8) When a 
document is produced and tendered as evidence, the first point for consideration 
ls whether it is one which the law requires to be attested. There are many 
such documents in England. In India they are comparatively few. The 
above sections contain the rules relative to the admission in evidence of attested 
documents. Sections 68—71 apply only to documents required by law to be 
attested. Their general object is to give effect to the law relating to the attesta¬ 
tion of documents, which is itself enacted for the purpose of ensuring the 
genuineness of certain documents in respect of which claims are made. An 
attested document not required by law to be attested may be proved as if it 
was unattested.(9) For a long time it was held that when a document was 
attested, even though the law did not require attestation, one at least of the 
attesting witnesses should be produced. But as this worked great hardship on 
suitors, the Common Law Procedure Act of 1854(10) in England, and the 
ndian Evidence Act of 1855(11) whose provisions on this point are produced 
ln section 72, (ante) introduced the present more reasonable practice. In 
Aspect of the persons who may be attesting witnesses, it has been held that a 



invalid 


O) Act IV of 1882 (Transfer of 
roperty), s. 123. Baijnath Singh v. Mt. 
p Ka i Koer, 2 Pat., 52; ref. to Shamu 
atter > supra. As to the special rules 
re ating to proof of attested documents 
under the Merchant Shipping Act tee 17 
& 18 Vic., c. 104, s. 526. 

(2) Hudson v. Parker, 1 Robert, 26. 

. . Stroud's Judicial Dictionary, 146, 
i 7 ; Roberts v. Phillips, 4 E. & B.. 450 : 
V~. ya * v - White, 2 Robert, 315: Sharp v. 
x£f. * ^ Q- ®. D., 111 [cited in Girindra 
v - Bojoy Go pal, 26 C., 246, 248 

4 Y l' £ osl 1 Doc d. Spilshury v. Burdett, 
670! t E > 1 : 9 A. & E„ 936; 1 P. & D., 
Ranu eShMi v ‘ Reed - 9 M - & w -> 404 ; 
Badr : t> Daxmanrao (1908), 33 B., 44; 
(1913) r ° Sad v ■ Abdul Kari ”‘> 35 A„ 2S4 

^4) Padarath Haliwai 9. Ram Nain, P. 


C„ 37 A., 474 (1914); 42 I. A., 163; 

Rukmxni Koeri v. Nilmotiy Bandapadhyaya, 
19 C. W. N.. 1309 (1915). 

(5) Girindra Nath v. Be joy Gopal, 26 
C., 246, 248 (1898), followed in Abdul 
Karim v. Salimun, 27 C v 196 (1899) ; and 
see Baijnath Singh v. Mt. Biraj Kocr, 2 
Pat.. 52. 

(6) Jagannath Khan v. Bajrang Das, 
48 C., 61 (1921). 

(7) Dalichand Shibram v. Loin Sakhar 
ram, 44 B., 405. 

(8) v. post . 

(9) S. 72. ante; see Daitarv Mahanto 

v. Jugabundhoo, 23 W. R., ~ 293, 295 

(1875). 

(10) 17 & 18 Vic., c. 125, s. 26; and 
sec 28 & 29 Vic., c. 18, ss. 1 , 7 (criminal 
cases). 

(11) S. 37. 
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party to a deed is not a competent witness to attest it(l), and in the case of a 
Will , it will not be considered as insufficiently attested by reason of any benefit 
thereby given, either by way of a bequest or by way of appointment to any 
person attesting it, or to his or her wife or husband ; but the bequest or appoint¬ 
ment will be void so far as concerns the person so attesting, or the wife or 
husband of such person, or any person claiming under either of them. A legatee, 
however, under a Will does ‘not lose his legacy by attesting a codicil which 
confirms the Will.(2) It has been held by the Allahabad High Court that a deed 
may be legally proved by the evidence of the scribe thereof who has signed his 
name, but not explicitly as an attesting witness on the margin, and has been 
present when the deed was executed. (3) But in a later case in that High Court 
it has been held that to be an 1 2 * 4 attesting witness ’ within the meaning of this 
section, the witness must have seen the document executed and must have signed 
it as a witness and that the scribe of a mortgage-deed cannot be reckoned as an 
attesting witness merely because he has signed the deed, even though the deed 
may have been executed in his presence.(4) More recently the Calcutta High 
Court has held that a person who is present and witnesses the execution of a 
mortgage bond and whose name appears on the document, though he is therein 
described merely as the writer of the deed is a competent witness to prove 
the execution of a mortgage bond. (5) The Madras High Court formerly held 
that a document which is required by law to be attested, but which is unattested, 
is inadmissible in evidence for any purpose.(6) But the Calcutta High Court 
has dissented from this view, holding that though a document may be invalid 
and inadmissible in so far as it purports to operate for a purpose for which 
attestation is required, it may be admissible for other purposes.(7) And this 
view has now been rejected by a Full Bench decision of the Madras High 
Court. (8) More recently the Calcutta High Court has held that section 68 does 
not permit the use of tiie attested instrument for any purpose whatever unless 
and until it is proved in strict accordance with the provisions of the section. 
Only one exception is made to this rule by section 70. Section 68 is imperative. 
It is not only applicable to cases where the attested instrument is the ground 
of action but to cases where it is used in evidence for collateral purposes. The 
absence of objection is immaterial.(9) But in a case in the Allahabad High 
Court a duly registered mortgage deed was sued on, but owing to the failure 


(1) Seal v. Claridge, 7 Q. B. D., 517, 
referred to in Pcmvarden v. Roberts, 9 Ch. 
D., 137. 

(2) Act X of 1865 (Indian Succession) 
s. 54, and sec further, Phipson, Ev. ( 5th 
Ed., 493, as to the signature, of the 
directors and secretary of a company. 

,(3) Radlta Kishen v. Patch Ali, 20 A., 
532 (1898). See Krishna Jiva Tewari v. 
Bishnath Kalwar, 34 A., 612 (1912), proof 
of handwriting of deceased scribe who 
had signed for two witnesses and himself. 

(4) Badri Prasad v. Abdul Karim, 35 
A., 254 (1913), following Ranu v. Lax man- 
rao, 33 B., 44 (1908) ; Shamu Patter v. 
Abdul Kadir Ravuthan, P. C., 35 M., 607 
(1912) (attestation under Section 59 of 
Transfer of Property Act) and Burdett v. 
Spilsbury, 10 C. & F., 340 (1843) dis¬ 
tinguishing Radha Kishen v. Fateh AH 
Khan (supra) and Muhammad Ali v. Jafar 
Khan, W. N., 146 (1897), and discussing 
Raj N(train Ghosli v. Abdur Rahim, 5 C. 
W. N., 45 i (1901); Dinamoyee Debi v. 
Bon Behari Kapur, 7 C. YV. N., 160 


(1902) ; Dali Chand Shibram v. Loin 
Sakharam, 44 B., 405. See as to these 
cases Jagannath Khan v. Bajrang Das 
Agarzaalla, 48 C.. 61 (1921). 

(5) Jagannath Khan v. Bajrang Das 
Agarualla, 48 C\. 61 (1921); foil. Raj- 
narain Ghosh v. Abdul Rahim, 5 C. W. N., 
454 (1901) ; Dinamoyee Debi v. Ban Behari 
Kapur, 7 C. W. N., 160 (1902); dist. 
Shamu Patter v. Abdul Kader Ravuthan, 
35 Mad., 607 (1912), and diss. from Badri 
Prasad v. Abdul Karim, 35 A., 254 (1913) ; 
Ram Bahadur Singh v. Ajodhya Singh 20 
C. W. N., 699 (1916). See Nageshvar 
Prasad v. Bachu Singh, 4 P. L. J., 511. 

( 6 ) Madras Deposit Society v. Oonna- 
tnalai Ammal, 18 M., 29 (1894). 

(7) Sonatun Shaha v. Din Nath, 26 C., 
222 (1898); s. c., 3 C. W. N., 228. 

(8) Pulaka Veetil Muthalakulangara 
Kunhu Moidu v. Thiruihipella Madhaba 
Menon, F. B. (1908), 32 M., 410. 

(9) Sudhanya Kumar Singha v. Gour 
Chandra Pal, 35 C. L. J., 473. 
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plaintiff to examine the attestor, the document was rejected as inadmis¬ 
sible in evidence : Held , that it was admissible for the purpose of interpreting 
the rights and obligations of parties even though as an independent legal 
document it was itself inadmissible. It was held that by the terms of section 
68 when its provisions are not complied with a document cannot be used as 
evidence at all as a document either requiring attestation or in fact attested; 
but this does not prevent it from being used in evidence as something else or 
for any other purpose. Section 68 is subject to the limitation viz., that if the 
document were produced in some other proceeding for the purpose of proving 
the handwriting of the scribe, it could not be objected to on the ground that 
no attesting witness being called to prove it, it could not be used in evidence 
at all.(l) 

(a) An attested document not required by law to be attested may be 'proved as 
if it was unattested. (2) The words “ required by law ” apply to documents 
of which attestation is required by some Act.(3) 

(b) The Court shall presume that every document called for and not produced 
was attested in the manner required by law.(4:) The Court in such a case shall 
presume, that is, it shall regard attestation as proved unless and until it is 
disproved. And the person so refusing to produce, if he be a party to the suit, 
cannot rebut this presumption by subsequent production of the document.(5) 

(c) There is a presumption of due attestation in the case of documents thirty 
years old. The Court may in such cases dispense with proof of attestation. (6) 

(d) Where a document is required by law to be attested , and there is an attest¬ 
ing witness available, at least one attesting witness must be called.(l) When 
the original document is in the possession of another and not forthcoming after 
notice to produce, and secondary evidence is given of its contents, the Court 
shall, as has been already observed(8), presume that the document was duly 
attested. It is not, however, clear from the section whether the attesting 
witness, when producible, must be called if the original document itself is not 
forthcoming (by reason of loss or the like) and is therefore not itself 44 used as 
evidence,” but secondary evidence is offered of its contents under sectioh 95, 
ante.( 9) The English ride requiring the production of the attesting witnesses, 
provided their names be known, holds althougl the document is lost or des¬ 
troyed. (10) And the same ride would seem to apply imder this Act, since a 
document is 44 used as evidence,” whether the mode of proof by which it is 
brought before the Court is primary or secondary only. Where one of the 
witnesses who have attested a mortgage-bond is available, the execution of such 
bond cannot under section 68 be proved otherwise than by the evidence of such 
witness, even when the object of proving such execution has reference only to 
a personal covenant to pay which is severable from the security created by the 
bond. (11) A witness must be available, that is, the production of the witness 
must not be legally or physically impossible. Thus if all the witnesses be proved 



(1) Moti Chand v. Lalta Prasad, 40 A., 
256; s. c., 44 I. C., 596. 

( 2 ) S. 72, ante , corresponding with s. 
37 of the Repealed Act II of 1855 and with 
s. 26 of the Common Law Procedure Act, 
1854. 

(3) Field, Ev., 6 th F.d., 237 ; as to the 
document of which attestation is necessary, 

ante. 

(4) S. 89, post; the rule is, therefore, 
not limited to the case of possession by the 
adverse party —see Taylor, Ev., § 1847. 


(5) S. 164, post. 

(6) S. 90, post. 

(7) S. 68, ante. 

(8) S. 89, post. 

(9) Field, Ev., 6th Ed., 237. 

(10) Gillies v. Smithers, 2 Stark, R., 
528 ; Keeling v. Ball, Peake, Add. Cas., 
88; Taylor, Ev., § 1843; or the case in 
which the names are unknown, v. post. 

(11) Veerappa Kavundan v. Ra>na.:atni 
Katwidan (1907), 30 M., 251. 
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to be out of the jurisdiction of the Court, or dead, or incapable of giving evidence? 
as if they be insane(1), the next following rule will be applicable. 

(e) If there he no attesting witness available , or if the document 'purports to 
he executed, in the United Kingdom , the attestation of at least one attesting witness 
and the signature of the person executing the deed must he proved by other evidence 
to he in their handwriting .(2) 


This rule will apply when the document purports to have been executed 
in the United Kingdom, or the witnesses are dead, insane or out of the juris¬ 
diction, or when they cannot be found after diligent enquiry, or have absented 
themselves by collusion with the opposite party. (3) The degree of diligence 
required in seeking for the attesting witnesses to a document, the attestation 
of which is required to be proved by an attesting witness, is the same as in the 
search for a lost paper. The principle is in both cases identical.(4) If an 
instrument be necessarily attested by more than one witness, the absence of 
them all must be duly accounted for in order to let in secondary evidence of 
the execution. (5) In a case in the Allahabad High Court where the mortgagor 
and all the marginal witnesses were dead, it was held that proof that his signature 
and the signatures of two of the witnesses were in their handwriting raised 
a presumption of due execution and was sufficient proof unless this was 
rebutted.(6) And in another case in the same Court where a mortgage-deed 
purported to be attested by several witnesses and the mortgagee called one who 
gave evidence that he had seen the mortgagor sign, and had signed himself, 
ft was held that in the absence of question on this point or rebutting evidence 
the execution of the mortgage-deed was sufficiently proved.(7) As to proof 
of handwriting, see sections 45, 47, 67, ante , and section 73, post. Section 69 
might seem to imply that the attestation of the attesting witness must be 
in liis own hand-writing, which implication assumes that the witness knows 
how to write. As a matter of fact, however, the greater number of attesting 
witnesses in India are marksmen.(8) The Act further contains no definition 
of the term “ signature.*'* But having regard to the definition of the word 
. given in the General Clauses Acts of 1887 and 1897(9), Registration Act(10), 
and the Civil Procedure Code(ll), and the general policy of our law(12), the 
term includes the affixing of a mark. In the case last cited it was argued 
that as the only attesting witness examined was a marksman, the bond in suit 
was not legally established as required by section 59 of the Transfer of Pro¬ 
perty Act and by section 68 of this Act which, read with section 69, shows that 
an attesting witness must be one who can sign his name. It was, however, held 


(1) Taylor, Ev., § 1851; with respect to 
capability of giving evidence, it has been 
held in England that the attesting witness 
must be called, though subsequently to the 
execution of the deed he has become blind, 
and that the Court will not dispense with 
his presence on account of illness, however 
severe; ib., § 1843-a; but both of these 
decisions have been doubted or reluctantly 
followed, and it is submitted that under 
this Act in both of these cases the witness 
would be incapable of giving evidence under 
the terms of the section. 

(2) S. 69, ante; see Taylor, Ev., § 1851. 

(3) Taylor, Ev., § 1851. 

(4) Ib., § 1855 and cases there cited; 
v. ante, s. 65. 

(5) Ib., § 1856; Cunliffc v. Sefton, 2 
East., 183; Bright v. Doe d. Tat ham , A. 
and E., 22; IVhit clock v. M ns grove, 1 C. 
and M., 511. 

(6) JJttam Singh v - Hukam Singh, 39 


A., 112 (1917); see Wright v. Sanderson, 
9 P. D.. 149 (1884). 

(7) Shib Dayal v. Sheo Gulam, 39 A., 
241 (1917), and see Ram Dei v. Manna 
Lai, 39 A., 109 (1917). 

(8) Field, Ev., 6th Ed., 236; the attest¬ 
ing witnesses to a will must affix their 
signatures and not merely their marks. 
Nit ye Gopal v. Nogcndra Nath, 11 C., 229 
(1885) ; Fernandes v. Alves, 3 B., 382 
(1879) ; and see Bissonath Binda v. Daya- 
ram Jana, 5 C., 738 (1880) ; but see 
Amayee v. Yolumdlai, 15 M., 261, 663 
(1891). 

(9) Act I of 1887, s. 3, cl. 12; Act X 
of 1897, s. 3 cl. 52. 

(10) Act XVI of 1908, s. 3. 

(11) Act V of 1908, s. 2, 2nd Ed., P- 32, 
and see Act X of 1865 (Indian Succes¬ 
sion), s. 50. 

(12) Pran Krishna v. Jadu Nath, 2 C. 
W. N., 603, 605 0898). 
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~wtat uiils contention was not correct; that there was no good reason for holding 
that a marksman cannot be an attesting -witness within the meaning of section 
59 of the Transfer of Property Aet and section 68 of this Act; that according 
to the general policy of our law a signature includes a mark, and that there was 
no reason why the case of a mortgage-deed should form an exception. It was 
further argued that marksmen in this country often only touch the pen, and 
even the mark, generally a cross, is not made by them, but is made by the 
writer of the deed. But it was held that in this case no question arose as to 
whether a mark made by a person other than the witness can be sufficient, the 
mark being shown to have been made by the witness himself.(l) In a case 
in the Allahabad High Court where a mortgage-deed purported to have been 
executed by three illiterate mortgagors (marksmen), and attested by more 
than two witnesses, and all the mortgagors and witnesses were dead, a later 
deed of usufructuary mortgage, executed by one of these mortgagors and 
by representatives of the other two and recognizing the genuineness of the 
said mortgage, was tendered (inter cilia) in proof of its execution, and it was 
contended that this section 69 does not forbid indirect evidence and should 
be supplemented by the English rules ; but it was held that this section repro¬ 
duces part only of the English Law in this subject and does not permit a party 
to rely on presumption or other evidence if he is unable to comply with its 
provisions. (2) 

(f) The admission of a parly to the document will, so far as such party is 
concerned(3), supersede the necessity either of calling the attesting witnesses or of 
giving any other evidenced 4) This provision is a relaxation of the English rule, 
according to which the attesting witness must be called, even although the deed 
be one the execution of which is admitted by the party to it.(5) The admis- 
sion here spoken of, which relates to the execution, must be distinguished from 
the admission mentioned in section 22, ante, and from that mentioned in section 
65, clause (b), ante, which relate to the contents or to the existence, condition 
or contents of a document. Section 70 relates only to the admission of a party 
in the course of proceedings in which the document is produced, made (for 
instance) in the pleadings or by the party in his examination.(6) It doe? not 
include evidential admissions made before, and sought to be proved by witnesses 
in a suit.(7) The certificate of admission of execution endorsed by a registering 
officer cannot be used as an admission of registration under this section. (8) 

The view here taken that the admission of a party (at any rate during the 
course of the trial) will dispense with the necessity of calling the attesting wit¬ 
nesses appears to be at variance with the undermentioned case(9), in which 
it was held that the only effect of section 70 is to make the admission of the 
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(1) lb., as to proof of marks, v. Index. 

(2) Gobardhan Das v. Hori Lai, 35 A., 
364 (1913). 

(3) As against other parties the docu¬ 
ment must be proved in accordance with 
s. 68. Nibaran Chandra Sen v. Ram 
Chandra Sen, 22 C. W. N., 444; s. c., 44 
I. A., 984, so also execution must be 
proved against a minor: Nagcshwar Prasad 
v. Bachu Singh, 4 Pat. L. J., 511. 

(4) S. 70, ante; which is the same as 
s. 38, Act II of 1855. 

(5) Taylor, Ev., § 1843. 

(6) Raj Mangal Misra v. Muthura 
Dobain, 38 A., 1 (1916). But see Nagesh- 
war Prasad v. Bachu Singh, 4 Pat. L. J., 
511. 

(7) Abdul Karim v. Salimun, 27 C., 190 
0899 ): this case, though in some respects 


distinguishable, appears in substance to be 
at variance with the decision in Pryanath 
Chattcrjee v. Bissessur Dass , 1 C. W. N., 
ccxxii, in which it was held that the ad¬ 
mission of execution of a mortgage in the 
recitals of subsequent further charges 
rendered the calling of an attesting witness 
to the mortgage unnecessary, the further 
charges having been proved in the usual 
way by the evidence of attesting witnesses. 
And see Nagcsh~car Prasad v. Bachu Singh, 
4 Pat. L. J., 511. 

(8) lb. 

(9) Jogendra Nath v. Nitae Churn, 7 
C. W. N., 384 (1903). Ref. to in Arjun 
Chandra Bhadra v. Kailas Chandra Das , 
36 C. L. J., 373 (1922), but see Asharft 

■f v. Nanai, 19 A. L. J-, 855 (1921), 








ATTESTATION. 

executant sufficient proof of execution and that the section is not sufficient 
dispense with the necessity of proof of attestation to make a mortgage valid 
under section 59 of the Transfer of Property Act. It seems to have been 
assumed in Abdul Karim v. Salimun( 1) which was not referrred to in the last case, 
that provided the admission was made during the course of the trial it would 
have the effect here submitted. Section 70 is a special provision dealing with 
attested documents. If the admission of the executant has not the effect of 
dispensing with proof of attestation, there was no necessity for the section at all, 
as recourse may be had to the general provisions of the Act relating to admis¬ 
sions if the admission of execution is to be used only in the sense of an admission 
of signing only. Attestation is only a form of solemn proof required in certain 
contested cases by special Legislative Enactment, and it is difficult to understand 
why witnesses should be called to prove a document against a party who 
formally admits that it is a valid document as against him. It is, therefore, 
respectfully submitted that this decision, if it has the effect here attributed to 
it, is erroneous. The observation, moreover, was obiter , as in the case it was 
found that there was proof of attestation independent of the admission. It 
has more recently been held that section 70 was intended to dispense with 
the calling of attesting witnesses and with formally proving execution in a 
case where the party admitted it. Therefore where in the pleadings there was 
admission of execution of an attested document but the Lower Appellate Court 
found as a fact that none of the attesting witnesses had seen the executants 
plit their signatures on the deed and therefore deemed it not proved, its decision 
was reversed on appeal.(2) It has been held that execution of a document 
means something more than mere signing by the party and includes delivery 
and signing in the presence of witnesses where witnesses"are necessary. Admis¬ 
sion in section 70 means admission of a party to a document which is on the 
face of it an attested document. No admission is effectual under this 
section unless it amounts to an acknowledgment of the formal validity of 
the instrument. Where the admission of execution is unqualified it may well 
be equivalent to an admission of due execution or a waiver of proof of due 
execution within the meaning of section 70.(3) When however the admission 
of signature by the defendant is coupled with an express denial that the document 
was signed in the presence of the attesting witness the plaintiff must at least 
call one attesting witness. Such an admission is not sufficient proof of the 
instrumental) In a case in the Calcutta High Court where one defendant, 
a sole mortgagor, admitted a mortgage but pleaded satisfaction, and the other 
defendants, who were subsequent purchasers, impeached the mortgage as 
fraudulent it was held that the effect of this section (70) is merely to supersede 
the necessity of evidence so far as the party admitting is concerned and that 
therefore it does not dispense with the necessity of complying with the provi¬ 
sions- of these sections as against other parties. (5) ‘ & r 


(1) 27 C., 190. 

(2) Asharfi Lai v. Nanhi, 44 A., 127; 
s. c., 19 A. L. J., 855 (1921) ; and see 
Srbnati Kabiyan Bibi v. Krishna Das 
Maity, 20 C. W. N., xlviii, where one 
attesting witness was examined by the 
defendant. In Jagganath v. Ravji, 47 B., 
137 ; s. c., 24 Bom. L. R., 1296, it was held 
that the plaintiff was not put to proof of 
attestation, dist. Dalichand v. Lotu 44 B., 
405. 

(3) Per Richardson J. in Arjun Chandra 
Bhadra v., Kailas Chandra Das, 36 C. L. 
J., 373 (1922) and per Suhrawardy J. 
u execution is used in the sense of due 
execution or execution in the way in which 
a particular document is required to be 


executed.” In Jagganath v. Ravji, 47 B., 
137, Crump, J., held that where a party 
admits execution he does not necessarily 
admit attestation. 

(4) Arjun Chandra Bhadra v. Kailas 
Chandra Das , 36 C. L. J., 373 (1922), refer¬ 
ring tn Jogcndra Hath Mukhyopadhyaya 
v. Nitai Churn Bandopadhyaya, 7 C. W. 
N., .184 (1903); Satish Chandra Mitra v. 
Jogrndro Nath Mahal anahis supra and 
Nihanre Chandra Sen v. Ram Chandra, 22 
C. W. N. t 444 (1917). 

(5) Satish Chandra Mitra v. Jogcndra - 
nath Mahalanabis, C., 345 (1917), per 
Woodroffe, J., distinguishing Jogcndra 
Aath v. Nuac Churn (supra). 
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ecution of the 
case it is the 

same as if there were no attesting witness, and the execution may be proved by 
any other evidence obtainable. (1) If one of two or more attesting witnesses 
being called, denies or does not recollect the execution of the document, it is 
not clear whether other evidence can be given to prove it, if there be another 
attesting witness alive, subject to the process of the Court and capable of giving 
evidence, who is not produced.(2) In proving the execution of a document 
the attesting witness frequently states that he does not recollect the fact of the 
deed being executed in his presence, but that, seeing his own signature to it, 
he has no doubt that he saw it executed ; this has always been received as 
sufficient proof of the execution.(3) Where one of the attesting witnesses to 
a mortgage bond was dead at the time of the suit and the other stated that 
he had attached his signature to the document without knowing what it was 
and without witnessing its execution ; held that the plaintiff was entitled under 
section 71 to succeed on the bond on proof of its due execution. (4) A statement 
of the attesting witnesses to a mortgage deed that they signed the blank paper 
and not the completed deed is sufficient to attract the operation of section 71 
and entitles the mortgagee to prove execution by evidence other than that 
of the attesting witnesses.(5)As to the presumptions which may exist relative 
to this section, see section 114, post. 
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g) If the attesting ivitness denies or does not recollect the ea 
document , its execution man he moved hu other evidence. In such 



73. In order to ascertain whether a signature, writing or comparison 
seal is that of the person by whom it purports to have been truing 1 2 3 4 5 6 
written or made, any signature, writing or seal admitted or seau^vith 
proved to the satisfaction of the Court to have been written or admuted or 
made by that person, may be compared(6) with the one which proved, 
is to be proved, although that signature, writing or seal, has not 
been produced or proved for any other purpose. 

The Court may direct any person present in Court to write 
any words or figures for the purpose of enabling the Court to 
compare the words or figures so written with any words or figures 
alleged to have been written by such person. 

[This section applies also, with any necessary modifications, 
to finger-impressions.](7) 

Principle.—Facts which are not otherwise relevant to the issue are admis¬ 
sible when they can be shown to be for the particular purpose in hand identical 
with some relevant fact.(8) It is on a similar principle that documents not 


(1) See Talbot v. Hodson. 7 Taunt., 
251 ; Bozvtnan v. Hodson, L. R.^ 1 P. and 
M., 362; Wight v, Rogers, id., 678: the 
same rule applies where the instrument is 
lost and the names of the witnesses are 
unknown; Keeling v. Ball, Peake, App. 
Cas., 88. 

(2) Field, Ev., 6th Ed., 236. 

(3) Roscoe, N. P. Ev., 135; and cases 
there cited. 

(4) Lakshman Saha v. Cokul Maharana 
1 Pat., 154 (1922). 

(5) Dtnabandhti Patra v. Sanatan 
Dandapat. 48 I. C.. 624. 

(6) “By comparison of handwriting is 
meant the examination of writings brought 
at the time into juxtaposition. 1 ' Lawson’s 


Expert and Opinion Evidence, 323: in 
order by such comparison to ascertain 
whether both werq written by the same 
person; Starkie. Ev. f Part IV. 654 As to 
evidence of experts and method of proving 
handwriting, Sarojtni Dasi v. Hari Das 
Chose , 49 C., 235 (1922). 

(7) The words in brackets w’ere added 
by s. 3, Act V of 1899: see s. 45, ante. 

(8) Wills, Ev.. 47; thus where the issue 
was as to the line of boundary of a parti¬ 
cular estate evidence having been given 
that the estate was conterminous with a 
certain hamlet, evidence was admitted to 
prove the boundary of the hamlet ; Thomas 
\. Jenkins, 6 A. and E„ 525. 
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otherwise relevant to the issue are admissible for the purpose of comparison of 
handwritings when proved to be in the handwriting of the party whose signa¬ 
ture is in question.(l) And see Note, post. 

s. 3 ( ct Proved. ”) ss. 45, 46, 67 (Proof of handwriting.) 

s. 3 (“ Court.”) 


Steph. Dig., Art. 52 ; Taylor, Ev., §§ 1869—1874 ; Wharton, Ev., §§ 711—719 ; Roscoe, 
N. P. Ev., 138—142 ; Rogers’ Expert Testimony, §§ 130—144 ; Lawson’s Expert and 
Opinion Evidence, 323 — 416 ; Harris, Law of Identification, 266 — 332. 


COMMENTARY. 

u Pur- The word “ purports ” in this section does not limit the scope of the section 

ports.” to such documents only as are signed or contain some intrinsic statements 
of the identity of the writer. Any document alleged by a party to be in the 
handwriting of a particular person may for the purpose of proof be compared 
with another writing or signature admitted or proved to the satisfaction of 
the Court to have been made or written by that person. (2) 

Comparison In addition* to the modes of proving handwriting which have already 
of hands. been dealt with by section 47 and 45, ante, there remains direct comparison 
of the disputed document with one proved or admitted to be genuine under 
this section(3), which is in general accordance with the present English law(4) 
upon the subject as amended by Acts of the years 1854 and 1865. Although 
au proof of handwriting, except when the witness either wrote the document 
himself, or saw it written, is in its nature comparison(5), it being the belief 
which a witness entertains upon comparing the writing in question with an 
exemplar formed in his mind from some previous knowledge, yet the English 
law until the first of the abovementioned dates, did not allow the witness or 
even the jury, except under certain special circumstances, actually to compare 
two writings with each other, in order to ascertain whether both were written 
by the same person. But the English rule is now otherwise.(6) By the terms 
of the section, any writing, the genuineness of which is admitted or proved' (7) 
to the satisfaction of the Court, may be used for the purposes of comparison, 
although it may not be relevant or admissible in evidence for any other purpose 
in tlie cause.(8) In applying this section, it is important to note its terms 
which do not sanction the comparison of any two documents but require that 
the signature, writing or seal which is to be proved must purport to be by the 


(1) Wills, Ev., 2nd Ed., 65. 

(2) Veeraraghava Aiyangar v. Souri 
Aiyangar, 35 M. L. J., 608; s. c,, 48 I. C., 
68. 

(3) ,The section differs in its terms from 
the corresponding section (48) of the re¬ 
pealed Act II of 1855 which was as 
follows:—“ On an inquiry whether a 
signature, writing or seal is genuine, any 
undisputed signature, writing or seal of 
the party whose signature, writing or seal 
is under dispute may be compared with 
the disputed one, though such signature, 
writing or seal he on an instrument which 
is not evidence in the cause.” As to s. 48 
of Act II of 1855, see R. v . Amanoolah 
Mollah, 6 W. R., Cr M 5 (1866). 

(4) See 28 & 29 Vic., c. 18, ss. 1, 8; 
Taylor, Ev., §§ 1869—1874. 

(5) See p. 437, ante. 

(6) Taylor, Ev.. § 1869; Lawson, op . 
cit., 324. 


(7) See Srecmutty Phoodee v. Gobind 
Chunder , 22 W. R . 272 (1874); R . v. 
Kartick Chunder, 5 R. C. & C. R., Crirn. 
Rul.. 58, 62 (1868); R . v. Amanoolah 
Moollah, 6 W. R., Cr., 5 (1866) : Porno 
Chunder v. Grish Chunder , 9 W. R.. Civ. 
R., 450 (1868). In Tara Prasad 

v. Lukhcc Narain, 21 W. R., 6 (1873), 
certain ryots swore that they got their 
potiahs from the hands of the persons 
who purported to sign them; this was 
held to be sufficient proof under this 
section that the signatures were those of 
the lessor. 

\L ce ^l rc h v. Ridgway , 1 Fost & 
hm 270; Cresswell v. Jackson, 2 Fost. 
f. 1 2 3 4 5 6 ":; 24 ; Brookes V. Ticlibornc, 5 Ex., 
. makes no difference what the 
vntii.R , s which is proved for purposes 
of comparison ; it m ay be a love letter or 
it may l,e :1 testament, Wharton, Ev.. 5 
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in question, that is, must itself state or indicate that fact.(l) The 
comparison can be made either by witnesses acquainted with the handwriting(2) 
or by expert witnesses skilled in deciphering handwriting(3) or, without the 
intervention of any witnesses at all, by the jury themselves(4), or in the event 
of there being no jury, by the Court.(5) It has been held that the evidence 
of a handwriting expert is only admissible under section 45 when the writing 
with which the comparison is to be made has been admitted or proved to be 
the writing of the person alleged and when the comparison is made in open 
Court and in the presence of such person. (6) The genuineness of ancient 
documents, i.e., more than 30 years old, may be proved by comparison with 
other ancient documents which have been shown to have come from proper 
custody and to have been uniformly treated as genuine.(7) The witness 
should generally have before him in Court the writings compared. It has, how¬ 
ever, been held in America that where the loss of the original writing has been 
clearly proved, the opinion of an expert is receivable as to the genuineness of the 
signature to the lost instrument, he having examined the signature prior to its 
loss and compared his recollection of such signature with the admitted genuine 
signature of the same person on papers already in the case.(8) The original 
and not the copy is what the Court must act upon. Copies of any kind, whether 
photographic or otherwise, are merely secondary evidence and cannot be used 
as equivalent to primary evidence. But when the use of photographic copies 
is not objectionable, as being an attempt improperly to use secondary evidence 
as equivalent to primary evidence, magnified photographic copies of the writing 
in dispute and of admitted genuine writings of the same person have been 
received in evidence, competent preliminary proof having been given that the 
copies were accurate in all respects except as to size and colouring. (9) The 
party whose writing is in dispute may also be required to write, for purpose 
of comparison, in the Judge’s presence, and such writing will then itself be 
admissible.(IQ) Though this provision is useful, yet the comparison will often 
be less satisfactory, as a person may feign or alter the ordinary character of his 
handwriting with the very view of defeating a comparison.(ll) It is, moreover 


(1) Barindra Kumar Ghose v. R . (1909), 
37, C., 91. 

(2) S. 47, ante, the witness need not be 
a professional expert or a person whose 
skill in the Comparison of handwritings 
has been gained in the way of his profes¬ 
sion or business, such a question is one 
of weight only. R. v. Silvcrlock (1894), 
2 Q. B., 766. As to the opinions of 
native Judges on native writing, see 
Rajcndra Nath v. Jogendra Nath, 7 B. L. 
R., 216, 233 (1871). 

(3) S. 45, ante. 

(4) See Cohbctt v. Kilminster, 4 Fost. 
& Fin., 490 ; and observations as to com¬ 
parison by a jury in R. v. Harvev, 11 Cox, 
546, 548. 

(5) Taylor, Ev., 1870. 

(6) Surcsh Chandra Sanyal v. R. 
(1912), 39 C., 606 and v. Debendra Nath 
Sen v. Abdul Samcd Seraji (1909), 10 C. 
L. J., 150; Doe v. Vickers, 4 Ad. & E., 
782; Doc v. Stone, 3 C. B., 176. 

(7) Taylor. Ev.. § 1873—1874. 

(8) Rogers’s Expert Testimony, § 139. 

(9) lb., § 140. In Haynes v. McDermott, 
82 N. Y., 41, the New York Court said: 
** We may recognise that the photographic 
process is ruled by general laws that are 


uniform in their operation and that almost 
without exception a likeness is brought 
forth of the object set before the camera. 
Still somewhat for exact likeness will 
depend upon the adjustment of the 
machinery, upon the atmospheric condi¬ 
tions and the skill of the manipulator, etc." 
Other circumstances were mentioned in a 
preceding case (Taylor Will case, 10 Abr. 
Pr. N. S. 300) such as the correctness 
of the lens, the state of the weather, the 
skill of the operator, the colour of the 
impression, the purity of the chemicals, 
accuracy of forming the angle at which 
the original was inclined to the sensitive 
plate, the possible fr.aud of the operator, 
etc. 

(10) Sec second clause of section and 
Cobbett v. Kilminster, supra; Doe d. 
Danne v. Wilson, 10 Moo. P. C. R., 502, 
530; Rogers, op. cit., § 142. In America 
it has been held that a party cannot be 
compelled in cross-examination to write his 
name; ib., and the section says " the Court 
may direct." 

(11) Norton, F.v., 256; see observations 
of the Privy Council in Jastvant Singh v. 
Shed Narain, 16 A.. 157, 161 (1893); s. C., 
21 I- A., 5, 8. 
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to be observed with regard to documents not written in Court that many men 
are capable of writing in several different hands ; and consequently, where the 
object they have in view is to relieve themselves from liability nothing can be 
easier than to produce to the Court genuine documents which have been -written 
for the express purpose of proving that no similitude exists between them and 
the writing in dispute. (1) A comparison of writings, therefore, for these and 
other reasons is a mode of ascertaining the truth which ought to be used with 
very great caution(2), especially if no skilled witness has been called to make 
the comparison.(3) So with regard to seals it has been judicially observed 
that “at the best, the test of comparison between the impression of one Native 
seal and another is but a fallible one and must always be received with extreme 
caution/ 1 2 * * 5 (4) Writings which it is sought to use against accused persons for 
purposes of comparison should be clearly proved before being so used.(5) Com¬ 
parison of writings is one of those tests which, ordinarily, Appellate Courts are 
quite as competent to apply as Courts of first instance. (6) ‘ In all cases of com¬ 

parison of handwriting, the witnesses, the jury, and the Court may respectively 
exercise their judgment on the resemblance or difference of the writings pro¬ 
duced.’ In doing so, they will sometimes derive much aid from the evidence 
of experts with respect to the general character of the handwriting,—the forms 
of the letters, aiid the relative number of diversified forms of each letter,—the 
use of capitals, abbreviations, stops and paragraphs,—the mode of effecting 
erasures or of inserting interlineations or corrections,—the adoption of peculiar 
expressions,—the orthography of the words,—the grammatical construction of 
tjie sentences,—and the style of the composition,—and also on the act of one 
or more of the documents being written in a feigned hand.”(7) It has been 
held under the English Act that all the documents sought to be compared must 
be in Court.(8) As to finger-impressions, see s. 45, ante. 


(1) Taylor, Ev. } § 1872; the method of 
proof dealt with by this section, commonly 
called " by comparison of hands,” has met 
with strong opposition both in England 
and America from its doubtful value and 
supposed dangers. Best Ev., p. 239. 

(2) Srcennitty Phoodec v. Gobind Chun- 

der, 22 W. R., 272 (1874), per Markby 
and Romesh Chunder Mitter, JJ., see 
Nobin Krishna v. Rassick Lall, 10 C., 

1047, 1051 (1884) [evidence by comparison 
held not to be sufficient] ; Kurali Prasad 
v. Anantaram Hajra, 8 B. L. R., 490, 502 

(1871); 16 W. R., P. C., 16 [finding of 
forgery on comparison of handwriting only 
disapproved]. 


(3) R. v. Silverlock (1894), 2 Q. B., 
766; R. v. Harvey, 101 Cox, 546. 

(4) R. v. Amanoollah Mollah, 6 W. R., 
Cr., 5 (1866), per Kemp and Seton-Karr, 

JJ. 

(5) R. v. Kartick Chunder, 5 R. C. & 
C. R., Crim. Rul., 5862 (1868); R. v. 
Amanoollah Mollah, 6 W. R., Cr., 5 
(1866). 

(6) R. v. Amanoollah, supra, 6; and 
see Srecmutty Phoodec v. Gobind Chunder, 
22 W. R., 272 (1874). 

(7) Taylor, Ev., § 1871. 

(8) Arbon v. Fussell, 3 F. & Fr., 152; 
v. ante. 




PUBLIC DOCUMENTS. 

Documents are of two kinds, public and private. Section 74 accordingly 
supplies a definition of the term “ public document,” and section 75 declares 
all documents other than those , particularly specified to be private documents. 
The following sections (74—78) deal with (a) the nature of the former class of 
documents, and with (l) the proof which is to be given of them. Section 74 
defines their nature ; and sections (76—78) deal with the exceptional mode of 
proof applicable in their case ; the proof of private documents, as defined bj 
Section 75, being subject to the general provisions of the Act relating to the 
proof of documentary evidence contained in sections (61 73). 

An inquirv as to public documents may be directed (a) to the means of 
obtaining an inspection or copy of them ; (6) to the method of proving t em , 
(c) to their admissibility and effect.(1) 

With respect to (a) the means of obtaining an inspection or copy of a pub¬ 
lic document, the matter is one which is not dealt with by this Act. Section 
76 provides for the giving of certified copies of public documents which the pub¬ 
lic have a right to inspect; but there is no general provision as to the right of 
inspection in the ease of public documents in any enactment m force in British 
India. Every person, however, has a right to inspect public documents, sin 
iect to certain exceptions, provided he shows that he is individually interested 
in them. When the right to inspect and to take a copy is expressly conferred 
bv Statute, the limit of the right depends on the true construction of the sta¬ 
tute When the right to inspect and take a copy is not expressly conferred, the 
extent of such right depends on the interest which the applicant has in what 
he wants to copv and in what is reasonably necessary for the protection of such 
interest. The common law right is limited by this principle.^) It may be 
inferred that the Legislature intended to recognise, the right generally that is 
the right to inspect public documents, for all persons who can show that they 
have an interest for the protection of which it is necessary that liberty to inspect 
such documents should be given. In such cases m the absence of a Statutory 
there is a Common Law right.(3) There are some special provisions applicable 
to particular cases. Though these special provisions do not generally contain 
any particular remedy to which resort may be had if inspection copies be 
refused; yet an order in the nature of a mandamxis directing the public officer 
concerned to do his duty in the matter may be obtained, from theHigh Court 
under the provisions of Chapter VIII of the Specific Relief Act.(4) 

(6) The method of proving public documents is, as already observed, the 
subject of sections 76—78, post(5), and (c) the admissibility and effect of 


(1) Taylor. Ev., § 1479. 

(2) R. v. Aruniugam, 20 M., 189, 191, 
192 (1897), per Subramania Ayyar and 
Davies. JJ. Collins, C. J., held that the 
accused was a person interested in the 
documents in question, and that if they 
were public documents he would be 
entitled to inspect and have copies of them: 
at p. 194, Shephard. J., was of the same 
opinion as the referring Judges as to the 
right of inspection, but held that two of 
tlv documents in question were not public 

l 


documents: at ?>. 196. 

(3) Chaiidi Charan v. Boistub Char an, 
31 C.. 284, 293 (1903): R. v. Arumngam, 
20 M, 189. 196 (1897). 

(4) Act I of 1877; Field. Ev., 6th Ed., 
240. 242; as to the means of obtaining an 
inspection or copy in England, see Taylor, 
Ev.. § 1479—1522; and see Greenlcaf, Ev., 
p. 471. 

(5) See post and as to the English law, 
Taylor, Ev., §§ 1523—1659, 1747 A., et 
seq. 
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$ 0 Lon- judicial public documents is dealt with by sections 35—38, and of judicial 
public documents by sections 40—44, antej 1) The question of the admissi¬ 
bility and proof of a public document involves four points of consideration 
(a) The contents must relate to a fact in issue or a fact relevant under the 
earlier sections of the Act. (b) If the contents are a statement of such facts 
and are not acts forming such facts, the statement must be relevant under 
sections 35—38, chiefly section 35. (c) The contents of the original document 

must be proved subject to, and with the benefit of, section 65, clause (e), and 
Sections 76—78(4). The accuracy of the preparation of the original may be 
proved or presumed as provided by sections 80—87, and the correctness of 
certified copies may be presumed under section 79. In this connection section 
57 relating to judicial notice should also be considered.(2) 

Firstly, as to the nature of public writings. They have been defined to 
consist of “ the acts of public functionaries, in the Executive , Legislative and 
Judicial Departments of Government, including under this general head the 
transactions which official persons are required to enter in books or registers 
in the course of their public duties and which occur within the circle of their 
own personal knowledge and observation. To the same head may be referred 
the consideration- of documentary evidence of the acts of State, the Laws, and 
Judgments of Courts of Foreign Governments. Public documents are suscep¬ 
tible of another division, they being either (a) judicial or (6) non-judicial.” (3) 
Under the latter head come acts of State, such as proclamations and other acts 
and orders of the Executive of the like character, Legislative Acts, Journals 
of the Legislature, Official Registers or books kept by persons in public office, in 
which they are required to vrrite down particular transactions occurring in the 
course of their public duties ; such as parish registers ; the books which contain 
the official proceedings of corporations and matters respecting their property, 
if the entries are of a public nature ; the books of the post-office and custom 
house and registers of other public offices ; prison-registers ; registers of births, 
deaths and marriages ; registers of patents, designs, trade-marks, copy-rights ; 
and other like documents, an enumeration of the whole of which would be 
practically impossible.(4) Under the former head come all judicial writings, 
whether domestic or foreign. (5) Section 74 is in substantial accordance with 
the abovementioned definition, but also includes therein public records kept in 
British India of private documents. In the case of Sturla v. Freccia(6), it was 
said that “ a ‘ public document ’ means a document that is made for the pur¬ 
pose of the public making use of it, especially where there is a judicial or quasi - 
judicial duty to enquire. Its very object must be that the public, all persons 
concerned in it, may have access to it.” That case dealt with the admissibility 
of statements in public documents. It will, however, be observed that under 
section 74 of the Act the question whether a document is or is not a public 
document, within the meaning of that section, is distinct from the question 
whether or not the public have a right to inspect it. It is only of public docu¬ 
ments which the public have a right to inspect that certified copies may be 
given in evidence, but it may well be that a document may be “ public ” 
within the meaning of this Act, and also one which is not open to the inspection 
of the public and of which, therefore, no proof by certified copy may be 
given. 


(1) See pp. 390—419, ante, and as to 
the English law, Taylor, Ev., §§ 1660— 
1747 A., ct scq.; and see Greenleaf, Ev., 
§ 522, et scq . 

(2) The Evidence Act by Kishofi Lai 
Sarkar, 2nd Ed., p. 174. 

(3) Greenleaf, Ev., § 470. 

(4) lb., §§ 479—484; Taylor, Ev., § 


1600-n.; Powell, Ev., 9th Ed., 260, 261 ; 
Phipson, Ev., 5th Ed., 384—388; Roscoe. 
N. P. Ev., 125. 

(5) See Powell, Ev., 9th Ed., 253—260; 
Phipson, Ev., 5th Ed., 388—39.3. 

(6) L. R., 5 App. Cas., 639, 642, 643, 
fier LoM Blackburn. 
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zccondly, with record to the proof of public documents. As has been 
cmcttdy observed(l), the contents of documents must be proved either by the 
production of the document, which is called primary evidence, or by copies or 
oral accounts of the contents, which are called secondary evidence. Primary 
evidence is required as a rule, but this is subject to seven exceptions(2) in which 
secondary evidence may be given. The most important of these are (a) cases 
in which the document is in the possession of the adverse party(3) ; and (b) 
cases in which certified copies of public documents(4) are admissible in place of 
the documents themselves. (5) The grounds upon which the last mentioned 
exception rests are grounds of public convenience. Public documents are, 
“ comparatively speaking,” little liable to corruption, alteration, or misrepre¬ 
sentation—the whole community being interested in their preservation and 
in most instances entitled to inspect them ; while private writings, on the con¬ 
trary, are the objects of interest but to few, whose property they are, and the 
inspection of them can only be obtained if at all by application to a Court of 
Justice. The number of persons interested in public documents also renders 
them much more frequently required for evidentiary purposes ; and if the pro¬ 
duction of the originals were insisted on, not only would great inconvenience 
result from the same documents being wanted in different places at the same 
time, but the continual change of place would expose them to be lost, and the 
handling from frequent use would soon insure their destruction. For these 
and other reasons, the law deems it better to allow their contents to be proved 
by derivative evidence, and to run the chance, whatever that may be, of error 
arising from inaccurate transcription, either intentional or casual. But true to 
its great principle of exacting the best evidence that the nature of the matter 
affords, the law requires this derivative evidence to be of a very trustworthy 
kind, and has defined with much precision, the forms of it which may be resorted 
to in proof of the different sorts of public writings. (6) Thus, it must, at least 
in general, be in a written form, i.e., in the shape of a copy(7) ; and as already 
mentioned, must not be a copy of a copy. In very few, if in any, instances, 
is oral evidence(8) receivable to prove the contents of a record or public book 
which is in existence.”(9) With regard to the proof of documents of a public 
character in England, and the legislation relating thereto, see the. notes to sec¬ 
tion 82, post. Proof of public documents under this Act may be given either by 
means of certified copies under the provisions of sections 76 and 77, or in the case 
of certain public documents particularly mentioned in section 78, in the parti¬ 
cular modes referred to and allowed by that section. When such proof has 
been offered, certain presumptions arise in respect of the documents which 
form the subject of the third division of this Chapter of the Act.(10) 


(1) See Introd., Ch. V. 

(2) S. 65, ante. 

(3) lb., cl. (a). 

(4) lb.. cl. (e). 

(5) Stepli. Introd., 170. It will be 
noticed, therefore, that the so-called “ best 
evidence rule” has in strictness no applica¬ 
tion to the case of public writings, a 
properly authenticated copy being a recog¬ 
nized equivalent for the original itself. 
Best, Ev., Amer. Notes, 432; Green leaf, 
Ev., 482. 

(6) By several modern Acts of Parlia¬ 
ment special modes of proof are provided 
for many kinds of records and public 
documents: see 31 and 32 Vic, c. 37; 14 
and 15 Vic., c. 99; 8 and 9 Vic., c. 113; 
42, Vic., c. 11; 45 Vic., c. 50: a large 
number of similar enactments are to be 


found in the recent statute-books; see 
Taylor, Ev., §§ 1073—1290. 

(7) In England the principal sorts of 
copies used for the proof of documents 
are (1) Exemplifications under the great 
seal. (2) Exemplifications under the seal 
of the Court where the record is. 

(3) Office copies, i.c.,, copies made by art 
officer appointed by law for the purpose. 

(4) Examined copies as to which, see s. 82, 
post. (5) Copies signed and certified as 
true by the officer to whose custody the 
original is entrusted. This Act refers to 
certified copies (s. 76) and certain other 
copies particularly specified (s. 78). 

(8) See Best, Ev., Amer. Notes, p. 433, 

(9) Best, Ev., § 485, and see §§ 218, 
219, ib., Starkie, Ev., 315. 

(10) Sec Introduction to ms. 79—90, post , 
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74. The following documents are public documents 
(L) documents forming the acts or records of the acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and executive 

whether of British India, or of any ether part of 
Her Majesty’s dominions, or of a foreign country; 
(2) public records kept in British India of private docu¬ 
ments. 


documents. 75. All other documents are private. 

s. 3 (“Document”) ss. 76-78 (Presumptions as to documents.) 

ss. 79-90 (Proof of public documents.) 


Public and 

private 

documents. 


COMMENTARY. 

See Introduction, code. It lias been held that in construing section 74 it 
mav fairly be supposed that the word “acts ” in the phrase “ documents form¬ 
ing the acts or records of the acts is used in one and the same sense ; that the 
act of which the record made is a public document must be similar in kind to 
the act which takes shape and form in a public document; that the kind of 
act which section 74 has in view is indicated by section 78 in which section the 
acts are all final completed acts as distinguished from acts of a preparatory or 
tentative character. Thus, the enquiries which a public officer may make, 
whether under the Criminal Procedure Code or otherwise, may or may not result 
in action. There may be no publicity about them. There is a substantial dis¬ 
tinction between such measures and the specific act in which they result, and 
it is to the latter only that section 74 was intended to refer.(l) ’ Consult the 
definition given in the second section of the Civil Procedure Code of a “ public 
officer ”(2), and see the following sections for references to documents which are 
of a public nature,—sections 35 38, 57, 78,(3) as well as the following decisions 
which have nearly all been given Under this Act. A certificate of sale granted 
under the Civil Procedure Code (Act VIII of 1859) and before section 107 of Act 
XII of 1879 was enacted is a document of title but is not a public document.(4) 
The Loan Register of the Public Debt Office in the Bank of Bengal is a public 
document and under section 7G any person having an interest therein is entitled 
to inspect the same and obtain certified copies thereof. (5) A certified copy 
of an order of a Probate Court granting letters of administration with the Will 


fl) R. v. Arumugam, 20 M., 189, 197 
(1897), per Shephard. J. So also Benson, 
J.. at p. 204, said : “ It may, I think, 

well he doubted whether the word 4 acts * 
in s. 74 is used in its ordinary and popular 
sen^c and not rather in the restricted and 
technical sense in which it is used in s. 
78but see also remarks of S. Aiyar, J., 
at p. 20 $ and note on this case, post 

(2) A policeman is a public officer; R . 
v. Arumugam, 20 M.. 189, 194 n897) • 
as to the Secretary of a Municipal Board'. 
sec reference to hull Bench. 19 ^ 291 

2y5 (1897). The Gorait of a village is a 
public servant; R. v. Suddu, 1 j j 
24.1 (1903); the following a re public 


officers—The Official Trustee: Shaheb- 
zadee Shahunshah v. Ferguson, 7 C., 499 
(1881): Official Assignee; Joorub Haji 
v. Kemp, 26 B., 809 (1902). The Admi¬ 
nistrator-General since the passing of the 
Act of 1902; Bholaram Choudhry v . 
Administrator-General, 8 C. W. N., 913 

(1904), and under Act V of 1908, every 
member of the Indian Civil Service. 

(3) Now represented by O. I, r. 12; O. 
III. r, 3; O. VII. r , 10, and O. V, r, IS, 
of present Code (Act V of 1908), 

(4) l asanjt v. Haribhai, 2 Born. L. R-. 
533 (1900), pc r Candy, J. 

(.•') (.hand: Charan v. Boistab Chardin, 
31 C.; 284 (1903); 8 C. W. N. f 125. 
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_ is a public document under this section and admissible under section 
A jamabandi prepared by a Deputy Collector while engaged in the settle¬ 
ment of land under Regulation VII of 1822 has been held to be a public 
document within the meaning of this section on the ground that the act of the 
Collector in making a settlement or even an inquiry under the provisions of that 
Regulation is that of a public officer, whether it be judicial or executive (it 
probably partaking of both characters), and that the record of such acts is a 
public document. (2) But his decision has been since said to be open to 
some degree of doubt.(3) In any case, however, it is evident that the 
question whether a document is admissible in evidence as a public 
document, and the question whether that which is in it is binding upon 
tenants without reference to. the question of consent or notice, are entirely 
separate matters. (4) An anumatipatra, or instrument giving permission 
to adopt, is clearly not a public document(5) ; nor is a teis Jchana register 
(so called from the number of columns in the statement or register), prepared by 
a patwari under rules framed by the Board of Revenue under the 16th section of 
Reg. XII of 1817, nor is the patwari preparing the same a public servant.^) 
It has been held that the record of a confession of an accused person recorded 
by the Magistrate of Bhind in Gwalior is probably a public document.(7) Where 
a suit was compromised and a petition presented in the usual way, and the 
Court made an order confirming the agreement which with the.order, as well 
as the power of attorney, were all entered upon record, it was held that these 
papers became as much a part of the record in the suit as if the case had been 
tried and judgment given between the parties in the ordinary way, and that 
that record was a public document and might be proved by an office-copy.(S) 
In the case cited below(9), which was a suit arising out of an alleged trespass, 
certified copies of the judgment of the Munsiff in a previous suit between the 
parties as well as the decree, were admitted in evidence as public documents ; 
certified copies of the plaint and written statements were also tendered in evi¬ 
dence, on the ground of their being public documents, and objected to. The 
plaint was admitted, but the written statement was rejected. The correctness, 
however, of this decision, so far as it held the plaint to be admissible has been 
for a long time doubted(lO) and has not been followed on the Original Side of 
the Calcutta High Court. The decision is, it is submitted, erroneous ; there 
being no principle upon which the case of a plaint can be distinguished from 
that of a written statement. Both are the acts or record of the acts of private 
parties and not of a public tribunal or its officers. 

That class of documents which consists of plaints, written statements, 
affidavits and petitions filed in Court, cannot be said to form such acts or re¬ 
cords of acts as are mentioned in the section, and are, therefore, not public 
documents. But depositions of witnesses taken by an officer of the Court are 
public documents(ll) and so of course are judgments, decrees and other orders 


(1) Habiram Das v. Hem Nath Sartna, 
19 C. W. N., 1068 (1915). 

(2) Taru Patur v. Abinash Chandcr, 4 
C., 79 (1878). 

(3) Akshaya Kumar v. Shama Charan, 
16 C., 586, 590 (1889); Ram Chunder v. 
Banseedhur Naik, 9 C., 741, 743 (1883). 

(4) Akshaya Kumar v. Shama Charan, 
supra, at p. 590. 

(5) Krishna Kishori v. Kishori T.al , 14 
C„ 486, 491 (1887); s. c., L. R.. 14 I. A., 
71 ; nor of course are kobalas, conveyances 
and the like; Hureehur Mosoomdar v. 
Chum Mahjec, 22 W. R., 355 (1874); 
Hurish Chunder v. Prosunno Coomar, 22 
W. R., 303 (1874). 


(6) Baij Nath V. SukJiu MaJiton, 18 C., 

534 (1891); Samar Dosadh v. Juggul 

Kishore, 23 C., 366 (1895), in the judg¬ 
ment in which case s. 35, ante, is fully 
considered. 

(7) R . v. Sunder Singh, 12 A., 595 

(1890). 

(8) Bh-again A Icgu v. Gooroo Pershad, 
25 W. R., 68 (1876). 

(9) Shazada Mahomed v. Daniel 
U'cdgerberrv, 10 B. E,. R. f App. 31 (1873). 

(10) Field, Kv., 6th F.d., 243. 244 see 
as to the admissibility of quasi records; 
Taylor. Ev., § 1534. 

(11) Haranuttd Roy v. Ram t>opal, 4 
C. W. N., 429 (1899) [Foreign Judicial 

35 
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of the Court itself. In a suit for ejectment the defendant pleaded a compromise. 
As evidence of it he tendered a certified copy of a petition which bore an order 
of the Court on it. This document was rejected by the lower Court as not 
proved, but it was held by the High Court that the document did not require to 
be proved and was admissible in evidence under section 77 of this Act. (1) 
A quinquennial register is a document of a public nature.(2) Letters which 
have passed between district authorities are public documents forming a record 
of the acts of public officers.(3) But the question whether a letter or report 
from one official to another is an entry in a public record within the meaning of 
section 35 will depend on the circumstances of each case.(4) An abstract or copy 
of a Government measurement chitta which has been produced from the Collec- 
torate, blit as to which there is nothing to show that it is the record of measure¬ 
ments made by a public officer, is not admissible as a public document(o) ; 
nor, it would seem, is a cliitta prepared by a public officer with a view to resump¬ 
tion proceedings being taken a public document, for it is made by Government 
as an ordinary landlord for a private purpose.(6) A Master’s certificate granted 
by the Board of Trade is not a public document.(7) As to ayak'ut accounts 
prepared for administrative purposes by village officers, see case below.(8) 
Entries in a register made under (B. C.) Act VII of 1876 by the Collector are 
entries made in an official register kept by a public servant under the provisions 
of a Statute, and certified copies of such entries are admissible in evidence for 
what they are worth.(9) It has been held by the Madras High Court that 
reports made bv a police-officer in compliance with sections 157 and 168 
of the Criminal Procedure Code are not public documents, and that conse¬ 
quently an accused person is not entitled before trial to have copies of such 
reports.(10) There is, however, a difference of opinion in that Court whether 
the same rule applies to reports made in compliance with section 173 of the 
Criminal Procedure Code(ll), or whether reports under that section are public 
documents of which an accused person is entitled under section 76 to have 
copies before trial.(12) The fifth Clause of section 78 brings the records of the 
proceedings of a municipal body in British India within the second clause of 
the first sub-section of section 74 as the record of the acts of an official body. 
The records of the proceedings of a Municipal Board is a public document, and 
the officer who is authorized by the ordinary course of his official duties to give 



Records]. A witness’s deposition is part 
of the records of the acts of an official 
tribunal within the meaning of s. 74, 
Reg. App. No. 110 of 1900; 10 June 1902, 
Cal. H. C. 

(1) Mongol Sen v. Hira Singti, 1 All. L. 
J., Part I, p. 301 (1904) ; 1 All. L. J., 
396 (J904). [Certified copy of application 
for compromise with an order of the Court 
on it is admissible in evidence under s. 
77 and need not be proved]. 

(2) Sreemutty Oodoy v. Bishonath Dutt , 
7 W. R., 14 (1867). See Kashcc Chunder 
v. Noor Chunder, S. D. A., 1849 no 113 
116. 

(3) Pirlhee Singh v. Court of Wards, 
23 W. R., 272 (1875). 

(4) Mallikarjuna Dugget v. Secretary of 
State, 35 M., 21 (1912). 

(5) Nitiyanund Roy v. Abdur Raheom, 
7 C., 76 (1881). 

(6) Ram Chunder v. Bnnshecdhur Naik. 
V C.. 741, 743 (1883); see Dwarka Nath 
v. Tarita Moyi, 14 C., 120 (1886). 

(7) In the matter of a Collision between 
The Ava and The Brenhilda, 5 C., 568 


(1879). 

(8) Sivasubratnanya v. Secretary of 
State , 9 M., 285, 294 (1884). 

(9) Shosi Bhoosun v. Girish Chunder, 
20 C., 940 (1893). 

(10) R. v. Arumugam, 20 M., 189 

(1897), F. B. Subramania Aiyar, J., 
dissentients. Whatever may be said upon 
the matter from the point of view of con¬ 
venience and public policy, which do not 
strictly touch the pure question of con¬ 
struction. there is, it is submitted, great 
force in the argument of Subramania Aiyar, 
J. (at p. 203), that even if such a docu¬ 
ment be not a record of at least some of 
the investigating officer’s acts, it is itself 
a document forming tn act of his, he licing 
enjoined to act in a particular way. that 
is. to submit such a report. 

(11) R. v. Arumugam, 20 M.. 189 

(1897). F. B.; Subramania Aiyar, J., 
dissentiente, per Collins, C. J., and Benson, 

J. 

(12) lb., per Shephard, J., and Subra- 
mania Aiyar, J. 
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: public documents is for these purposes a public officer. (1) In support 
laim instituted in a Court in British India for a share in her deceased 
father’s estate, plaintiff tendered in evidence a document which purported to 
be a certified copy of the will executed by her late father at Colombo where he 
was said to have been at the date of the execution of the alleged will. The 
document w'as filed as an exhibit in the suit, but the Subordinate Judge held 
that it was not admissible in evidence. It bore an endorsement purporting 
to be signed by the Assistant Registrar-General for Ceylon to the effect that 
It was a true copy of a last will and testament made from the Protocol of record 
filed in his office. No evidence was tendered before the Subordinate Judge 
that the copy had been made from and compared with the original. On the 
question of the admissibility in evidence of the said document; held that it was 
inadmissible, that it was not a public document within the meaning of clauses 
1 (iii) or 2 of this section, and that in the absence of evidence that it had been 
made from and compared with the original, the provisions of that Act relating 
to secondary evidence of public documents were inapplicable.(2) Census 
Registers are not public documents.(3) 


Public records kept in British India of private documents are also under 
the second Clause public documents within the meaning of the section. Thus, 
certain register-books are directed to be kept in all registration-officesJ v 4) 
Under this clause entries of the copies of private documents in Books Nos. 1, 3 
and 4 of the Registration-office being public records kept of private documents, 
are public documents, and as such may be proved by certified copies ; that is 
certified copies may be offered in proof of those entries , but neither those entries, 
nor certified copies of these entries, are admissible in proof of tho contents of 
the original documents so recorded unless secondary evidence is allowable under 
the provisions of this Act.(5) Section 91, second exception , provides that Wills 
admitted to probate in British India may be proved by the probate. Public 
documents are provable in the exceptional modes provided lor in sections 76—78. 

All documents other than those specially mentioned in section 74 are 
private documents(6) and are provable under the general provisions of tho 
Act relating to the proof of documents. 



76. Every public officer having the custody of a public 
document, which any person has a right to inspect(7), shall give 
that person on demand a copy of it on payment of the legal 
fees therefor, together with a certificate written at the foot of 
such copy that it is a true copy of such document or part thereof, 
as the case may be, and such certificate shall be dated and sub¬ 
scribed by such officer with his name and his official title, and 
shall be sealed, whenever such officer is authorized by law to 
make use of a seal, and such copies so certified shall be called 
certified copies. 


Certified 
copies of 
public 
documents. 


\ 


Explanation . — Any officer who, by tin; ordinary course of 
official duty, is authorised to deliver such copies, shall be deemed 


(1) Reference to Full Bench under s. 
46 of Act I of 1879, 19 A., 293, 295 
(1897). 

(2) Ponnammal v. Sundaram Pillai, 23 
M., 499 (1900). 

(3) R. v. Bhavanrae Vithalrao , 6 Bom. 
t. R., 535 (1904). 

(4) See Act XVI 1 2 3 4 of 1908, ss. 51, 57. 


(5) v. ante , s. 65, cl. (/). 

(6) S. 75. 

(7) v. ante, Introd. to ss. 74—78, see 

with reference to this and following sec¬ 
tion, Ali Khan v. Indar Prasliad, 23 C., 
950 (1896) where certified copies of 

income-tax returns were held to be 
inadmissible. 
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of 


to have the custody of such documents within the meaning 
this section. (1) 

Proof of 77. Such certified copies mav be produced in proof; of the 

by C produc- contents of the public documents or parts of the public c ocu- 

oertifled ments of which they purport to be copies. (2) 
copies. 


proof of 78. The following public documents may be proved as 

other official t „ 6 r 

documents, follows :— . 

(1) Acts, orders or notifications of the Executive Govern¬ 
ment of British India in any of its departments, or of any Local 
Government, or any department of any Local Government— 

* bv the records of the departments certified by the heads 
of those departments respectively, 

or by any document purporting to be printed by order 
of any such Government; 

(2) The proceedings of the legislatures,— 

bv the journals of those bodies respectively, or by pub¬ 
lished Acts or abstracts, or by copies, purporting to 
be printed by order of Government; 

(3) Proclamations, orders or regulations issued by Her 
Majesty or by the Privy Council, or by any department of Her 
Majesty’s Government,— 

by copies or extracts contained in the London Gazette 
or purporting to be printed by the Queen’s Printer.(3) 

(4) The Acts of the Executive or the proceedings of the 
legislature of a foreign country,— 

by journals published by their authority, or commonly 
received in that country as such, or by a copy certified 
under the seal of the country or sovereign, or by a 
recognition thereof in some public Act of the Gov¬ 
ernor-General of India in Council; 


(5) The proceedings of a municipal body in British India— 

by a copy of such proceedings, certified by the legal 
keeper thereof, or by printed book purporting to be 
published by the authority of such body(4) ; 


(!) It is doubtful whether this section 
is applicable to copies given before the 
passing of the Act: Jakir Ali v. Raj Chun- 
der, 10 C. L. R., 476. 

(2) As to the practice anterior to the 
Act see Norapunty Luichmccdavamah v. 
Vengama A laidoo, 9 M. I, A., 66, 90 
0861). 

(3) See The Documentary Evidence 
Act, 1868; 31 & 32 Vic., c . 37, which is 


in force in every British Colony or Posses¬ 
sion subject to any law that may be from 
time to time made by the Legislature of 
any such Colony and Possession. 

(4) See Reference under s. 46, Act I or 
1879. 19 A., 293, 295 (1897), in which it 
was held that the record of the proceedings 
of a Municipal Board is a public document* 
and the officer who is authorised by tti£ 
ordinary course of his official duties to 
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^(6) Public documents of any other class in a foreign country,— 
by the original or by a copy certified by the legal keeper 
thereof, with a certificate under the seal of a Notary 
Public, or of a British Consul or diplomatic agent, 
that the copy is duly certified by the officer having 
the legal custody of the original, and upon proof of 
the character of the documents according to the law 
of the foreign country. 




Principle.—As one of the exceptions to the rule requiring primary evi- Certified 
dence to be given rests on grounds of physical impossibility or inconvenience(l), C0 P!f 8 
so the objection to the production of public documents rests on the ground documents 
of moral inconvenience. They are, comparatively speaking, little liable to 
^corruption, alteration or misrepresentation—the whole community being 
interested in their preservation, and, in most instances, entitled to inspect 
them. The number of persons interested in public documents also renders them 
much more frequently required for evidentiary purposes ; and if the production 
of the originals were insisted on, not only would great inconvenience result 
from the same documents being wanted in different places at the same time, 
but the continual change of place would expose them to be lost, and the handling 
from frequent use would soon insure their destruction.(2) For these and 
other reasons their contents are allowed to be proved by derivative evidence 
at the risk, whatever that may be, of errors arising from inaccurate trans¬ 
cription either intentional or casual.(3) 


8. 3 (“ Document.”) 

s. 74 (“Public document”) 

88. 03, Cl. (1), & 65, Cl. (e) (Secondary 
evidence by certified copies.) 


s. 3 (“Proof”) 

8 . 79 (Presumptions as to certified copies.) 
ss. 80-90 (Presumptions as to other docu • 
ments.) 


Taylor, Ev., Ch. IV, Part V (Matters evidenced by Public Documents); Pliipson, 
Ev., 6th Ed., 507 ; Wills, Ev., 2nd Ed., 422-465'; Best, Ev., 424-430; Roscoe, N. P. Ev., 
fiO—130. 


COMMENTARY. 

The Explanation to section 76 declares who is to be considered the legal 
custodian under this section, which limits the right to obtain a copy of a public 
document from such custodian to such documents as the applicant has a right 
to inspect. This limitation saves and excludes all such documents as the 
Government has a right to refuse to show on the ground of State Policy, 
privileged communication, and the like.(4) Whether or not, therefore, a person 
will be entitled to a copy of a public document will depend upon the question 
whether or not he has a right to inspect it. In England the right to inspect 
public documents varies with respect to their nature. There is a Common Law 
right to inspect some. As to others the right rests upon particular Acts.(5) 


give copies of public documents, is for 
these purposes a public officer. 

(1) As where characters are traced on 
a rock or engraved on a tombstone or the 
like; sec s. 65, cl. (d). 

(2) See Lady Dartmouth v. Roberts, 16 

Bast, 341. “ A proceeding in a Court of 

Justice is provable by an examined copy. 
^I'his rule has arisen from the convenience 

the thing, that the originals may not 
be required to be removed from place to 


place,” per Bayley, J.; and see Doc v. 
Ross, 7 M. W., 106, per Lord Abinger. 

(3) Best, Ev., § 485 and as fo proof 
of general result of examination of public 
documents, see Suttdar Kuar v. Chandcsh - 
u'ar Prasad Narain Singh (1907), 34 C., 
293. 

(4') Norton, Ev., 257. 

(5) Taylor, Ev., §§ 1480—1522; v. 
ante, Introd. to ss. 74—78, as to the right 
of inspection. 
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This Act is silent as to the right of inspection, and there is no general pro 
on the subject in any other enactment in force in British India, though ere 
are certain special provisions applicable to particular circums ances on \. 
Thus, Registers prepared under the provisions of Chapter 0 le llc 1 
Land Revenue Act, are declared to be public documents and the property of 
Government, and are declared to be open to public inspection.( ) a person 
is personally interested in a public document it would seem that in the absence 
of a right conferred by Statute, he has a common law right to inspect it. It 
may be inferred that the Legislature intended to recognise the right to inspect 
public documents generally for all persons who can show that they have an 
interest for the protection of which it is necessary that liberty to inspect 
such documents should be given. When the right to inspect and take a copy is 
' expresslv conferred by Statute, the limit of the right depends on the true 
construction of the Statute. When the right to inspect and take a copy is not 
expressly conferred, the extent of such right depends on the interest which the 
applicant has in what he wants to copy and on what is reasonably necessary 
for the protection of such interest. If therefore a person has a right to inspect, 
it becomes necessary to see what is the extent of his right to inspection. 
Every offioer appointed by law to keep records ought to deem himself for the 
production of documents‘a trustee.(2j An act may both give a right of 
inspection and provide a penalty and remedy in case of its refusal. Thus by 
Act VI of 1882, section 55 (Indian Companies Act), if inspection or copy of 
the Register of members is refused, the Company incur by such refusal 
a specific penalty and in addition to that penalty any Judge of a High Court 
mav by order compel an immediate inspection of the Register. Where such 
Acts give a right of inspection but do not enact any particular remedy to 
which resort may be had if inspection or copies be refused, an application 
may be made, in Presidency Towns, to the High Court under the Provisions 
of Chapter VIII of the Specific Relief Act. If there exists no such special 
provision, and the disclosure of the contents of any of the general records of 
the realm, or of any other documents of a public nature, would, in the 
opinion of the Court or of the Chief Executive Magistrate, or of the head of the 
department under whose control they may be kept, be injurious to the public 
interests an inspection would certainly not be granted.(3) 


(1) Act XVII of 1876, s. 67: so also 
the books of account of the Administrator- 
General are open to public inspection: Act 
III of 191.3, s. 44 (for present Act see 
Act V of 1902 and as to the right to ins¬ 
pection and to certified copies in the case 
qf other public Registers, see ante notes 
to s. 35. Act XVI of 1908 as amended 
by Acts V and XV of 1917 (Registration), 
ss. 18. 51, 55, 57; Act XX of 1874, s. 3: 
5 & 6 Vic., c. 45. s. 11 ; 25 & 26 Vic., c. 68. 
s. 5 (Copyright) ; 46 & 47 Vic., c. 57, ss. 
23, 55. 87—89: Act V of 1888. ss. 13, 14. 
61 (Futents, Designs and Trade-marks) 
(now see ss. 20, 71 of Act II of 1911 as 
amended by Acts XXVIII and XXIX of 
1920) ; Act XXV of 1867, s. 18 (Printing 
Presses); Acts V of 1865; XV of 1872. 
s 79 (Christian Marriage) ; XV of 1865 
as amended by Act XXXVIII of 1920 
(Parsi Marriage); III of 3872. s. I 4 
(Marriage); Act VI of 1886, ss. 7—9, 35 
(Registration, Births, Deaths and Mar¬ 
riages) as amended by Act XXXVII 


1920: Act I (B. C.) of 1876 (Mahomedan 
Marriage) : Act, XXI of 1860, s. 19 
(Societies) ; Act VI of 1882, ss. 55, 60, 
255, 220, 68 (Companies), now see Act 
VII of 1913, as amended by Acts X and 
XI of 1914 and Act XIJI of 1920; ss. 
36. 40. 288. 248. 112. 123, 124: 57 & 58 
Vic., c. 60. ss. 64. 239, 695 (2) (Merchant 
Shipping); Act VII of 1882. s. 4 (Powers- 
of-Attorney) : Calcutta High Court Rules 
of 1866 R., 54 (Winding-up of Company); 
(now sec Calcutta High Court Rules of 
1914. Ch. XXXI. r. 10, p. 307 ; as to the 
records of Courts, v. post . 

( 2 ) Chandi Charan v. Boistab Char an, 
C 284. 293 (1903) : Bank of Bombay 
v. Sulcman Somji, P. C. (1908), 32 Bom., 

46 (3) Taylor. Ev.. § 1483; Field, Ev., 6th 
Erl.. 240, 241. In the case first mentioned 
in the preceding note an application was 
made to Court in the suit calling upon the 
Bank of Bengal, to comply with an order 
of Court. 
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Civil Procedure Code provides that certified copies of judgments(l) 
Screes of all Original and Appellate Courts shall be furnished to the parties 
at their expense on application to the Court.(2) There is no express provision 
of the Legislature entitling parties or others to copies of any other portions 
of the records of the Civil Courts but as a matter of practice, copies are usually 
given to any of the parties who may apply for them.(3) The Calcutta High 
Court has, however, made the following rules on the subject:— (a) A plaintiff 
or a defendant, who has appeared to the suit, is entitled at any stage of the suit 
to obtain copies of the records of the suit, including exhibits, which have been 
put in and finally accepted by the Court as evidence. A party who has been 
ordered to file a written statement is not entitled to inspect or take a copy of a 
written statement filed by another party until he has filed his own ; (6) A 
stranger to the suit may after decree obtain, as of course, copies of the plaint, 
written statements, affidavits and petitions filed in the suit, and may, for suffi¬ 
cient reason shown to the satisfaction of the Court, obtain copies of any such 
document before decree ; (c) A stranger to the suit may also obtain, as of course, 
copies of judgments, decrees or orders at any time after they have been passed or 
Blade ; (d) A stranger to the suit has no right to obtain copies of exhibits put 
in evidence except with the consent of the person by whom they were produced.(4) 

In criminal cases, an accused person, committed under the Code of Criminal 
Procedure to the High Court or the Court of Session, is entitled to a copy of 
the charge, free of all expense ; and, if he apply within a reasonable time, to 
copies of the deposition ; these latter copies to be made at his expense unless 
the Magistrate see fit to give them free of cost.(5) He is entitled free of cost to 
a copy of the evidence of any witness examined by a Magistrate (other than a 
Presidency Magistrate) after commitment.(6) Under the provisions of the 
undermentioned section(7), 44 on the application of the accused a copy of the 
judgment, or when he so desires, a translation in his own language, if practicable, 
or, in the language of the Court, shall be given to him without delay.” 

Such copy shall, in any case other than a summons-case, be given free of 
cost. In trials by jury in a Court of Session a copy of the heads of the charge to 
the jury shall, on the application of the accused, be given to him without delay 
and free of cost. And 44 if any person affected by a judgment or order passed 
by a Criminal Court desires to have a copy of the Judge’s charge to the jury or 
of any order or deposition or other part of the record, he shall, on applying for 
such copy, be furnished therewith ; provided that he pay for the same, unless 
the Court for some special reason, thinks fit to furnish it free of cost.’’(8) A 
previous conviction or acquittal may be proved in addition to any other mode 
provided by any law for the time being in force (a) by an extract certified under 
the hand of the officer having the custody of the records of the Court in which 
s uch conviction or acquittal was had, to be a copy of the sentence or order; or 
(&) in case of a conviction, either by a certificate signed by the officer in charge 
°f the jail in which the punishment or any part thereof was inflicted, or by 
production of the warrant of commitment under which the punishment was 
suffered—together with, in each of such cases, evidence as to the identity of 
^he accused person with the person so convicted or acquitted.(9) 


<SL 


O') In matters before the Calcutta Small 
Cause Court, for “ judgment,” read 

Proceedings.” Notification of the 18 th 
1889. 

O. XX. r. 20. p. 889; O. XLI, r. 
2nd Ed., p. 1321 ; as to certified copies 
p decrees and orders in execution of 
r,v y Council decrees and orders v. ib., 
U * XLV, r. IS, 2nd Ed., p. 1343. 

(3 > Field, Ev., 6th Ed., 242. 

O 1 General Rules and Circular Orders. 


Part, IV, Ch. XV, rr. 1—4 (18<H). 

(5) Cr. Pr. Code, ss. 210. 548. 

(6) lb., s. 219. 

(7) lb ., s. 371. 

(8) Ib., s. 548. 

(9) Cr. Pr. Code, s. 511; [See also as 

to certified copies of convictions, Reg. Ill 
of 1872] : as to offences committed by 
European British subjects in Indian Allied 
States, v. ib., s. 189. 
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Private documents must generally be proved by the production of the 
originals coupled with evidence of their handwriting, signature, or execution 
as the case may be.(l) An exception to this rule exists under the Act in the 
case of Wills admitted to probate in British India which may be proved by the 
probate.(2) The contents of public documents may be proved either by the 
production of certified copies(3) under section 77, or if they be documents of 
the kind mentioned in section 78, by the various modes described in that 
section. The contents of private documents such as kobalas , conveyances, 
leases and the like, though filed in a Court or public office for purposes of 
evidence in a suit, are not provable in another suit by means of certified 
copies. (4) 

The word e may ’ in section 77 is used only as denoting another mode 
of proof (optional to"the party) than the ordinary one, namely, the production of 
the original. For when the original is a public document within the meaning 
of section 74, a certified copy of the document, but no other kind of secondary 
evidence, is admissible.(5) So, accordingly, the Privy Council rejected a docu¬ 
ment upon the record of a previous judicial proceeding which purported to be 
an authenticated copy of the original document, but was not certified to be a 
true copy as required by section 76, and was not shown to have been examined 
by any witness with the original.(6) This last provision, however, must be 
read subject to the provisions of sections 78 and 82, post , and the last para¬ 
graph of the second section ante. Thus by virtue of the provisions contained 
in section 82, post , a foreign and colonial document may be proved by an 
authenticated copy within the meaning of 14 and 15 Vic., c. 99, s. 7 ; such 
authenticated copies being declared by the Statute to be admissible in evidence 
without proof of seal, signature or judicial character of the person making such 
signature. Secondary evidence, therefore, other than a certified copy,Is ad¬ 
missible both in the cases expressly mentioned by this Act and in those where 
an unrepealed or other Act has especially enacted that such other evidence shall 
be admissible.(7) Section 79 raises a presumption of genuineness in the case 
of certified copies. Proof of a special character may be offered as to the official 
documents which are the subjects of individual mention in section 78. In con¬ 
nection with the third clause of that section may be read the provisions of the 
Documentary Evidence Act, 1868,(8) as amended by the Documentary Evidence 
Act, 1882,(9) which, subject to any law that may be from time to time made 
by the Legislature of any British Colony or Possession (including therein India) 
is declared to be in force in every such Colony and Possession.(10) As to the 
fifth Clause v ante , p. 548, n. 4. Fourth and sixth Clauses deal with foreign 


(1) Sec s. 59. 61—73, supra. 

(2) S. 91, Exception 2, post. 

(3) It is doubtful whether ss. 76 and 
79 apply to copies given before the pass¬ 
ing of the Act. Jakir Alt v. Raj Chundcr , 
10 C. L. R., 476. 

(4) Hurechur Mojoomdar v. Churn 
Majhec , 22 W. R., 355 (1874) ; as to the 
decision in Shasada Mahomed v. Wcdgc- 
berry, 10 B. L. R., App. 31, ante; notes 
to ss. 74, 75. As to proof of order of 
Government sanctioning prosecution, see 
Muhammad O xriullah v . Beni Madhab 
Chowdhury, 36 C. L. J., 180 (1922). 

(5) S. 65, ante; the provisions of which 
appear to have been overlooked in Norton, 
Ev., 258. 

(6) Krishna Kishoi-i v. Kishori Lai, 14 
C., 486, 4901 (1887) ; s. c. L. R„ 14 I. A., 

71 . 


(7) So in cases governed by the Mer¬ 
chant Shipping Act, 1894 (57 & 58 Vic., 
c. 90; s. 695), examined copies are admis¬ 
sible equally with certified copies. The 
difference between a certified and an 
examined copy, is that the former is made 
by an official whose duty it is to furnish 
such copies to parties who have an interest 
in the subject-matter, and a right to 
apply ipr them, on payment or otherwise; 
the latter are those which any private 
individual makes from the original with 
which, having himself compared it by 
examination, he is enabled to swear that 
it is a true copy, Norton, Ev., 258. 

(8) 31 & 32 Vic., c. 37. 

(9) 45 Vic., c. 9. 

(10) See Taylor, Ev., § 1527; Field, Ev.. 
6th Ed.. 245—247. 
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documents.(1) The words tc of any other class,” in the sixth Clause 
mean “ other than the documents mentioned in the fourth Clause. 5 ’ Where a 
foreign judgment is relied on, the production of any document purporting to be a 
certified copy of such foreign judgment is presumptive evidence that the Court 
which made it had competent jurisdiction, unless the contrary appear on the 
record; but such presumption may be displaced by proving the want of juns- 
diction.(2) As to the presumption declared by the Act with regard to certified 
copies of foreign judicial records,’see section 86, post: and for the presumption 
as to documents admissible in England without proof of seal or signature, see 
section 82, post . See also Note to sections 74, 75, ante. 


(1) As to the proof of foreign judicial 429 (1899). . 

record v.• s. 86, * post , and s. 65, ante; (2) Woodroffe & Ali s, Civ.yPr. Code, 

Haranund Roy v. Ram Gopal, 4 C. W. N,. s. 14, 2nd Ed., p. 101. 


t 
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PRESUMPTION AS TO DOCUMENTS. 


When a document, whether private or public, has been offered in evi¬ 
dence, certain presumptions may arise in respect of it which are enumerated 
in the following sections (79—90). Those presumptions, however, are not 
conclusive. An inference is drawn from certain facts in supersession of any 
other mode of proof. That inference may be one which the Court is bound to 
accept as proved until it is disproved ; in this case it is said that the Court 
“ shall presume” ; or the inference may be one as to which the Court is at 
liberty either to accept it as proved until it is disproved, or to call for proof of 
it in the first instance; in this case it is said that the Court “ may presumed 
All that the law* does for this last class of inferences is to allow the Court to 
dispense with evidence should it think fit to do so. The two latter classes of 
inferences play an important part in the proof of documents. Sections 79—85, 
and section 89 provide for cases in which the Court shall presume certain facts 
about documents ; sections 86—-88, 90, provide for cases in which the Court 
may presume certain things about them. In the one case the Court, is bound 
to consider the presumption as proved until the contrary is shown ; in the 
other, the Court may, if it pleases, regard the presumption as proved until the 
contrary is shown, or may call for independent proof in the first instance.(1) 
Many classes of documents, which are defined in the Act, are presumed to be 
what they purport to be, but this presumption is liable to be rebutted. Two 
sets of presumptions will sometimes apply to the same document. For in¬ 
stance, what purports to be a certified copy of a record of evidence is produced. 
It must by section 79 be presumed to be an accurate copy of the record of evi¬ 
dence. By section 80 the facts stated in the record itself as to the circumstances 
under which it was taken, e.g that it was read over to the witness in a language 
which he understood, must be presumed to be true.(2) All the following 
sections, down to section 90 inclusive, are illustrations of, and founded upon, the 
principle, omnia prcesumnntur rite esse acta.(3) The presumption which is 
directed to be raised by the last-mentioned section is of great importance in 
obviating the effects of the lapse of time as to the proof of documents. As years 
go on, the witnesses who can personally speak to the attestation or execution 
of a document, or to the handwriting of those who executed or attested it, gra- 
duajly die out. If strict proof of execution or handwriting were necessary, it 
would, after a generation, become impossible to prove any document. On the 
other hand, there is some reason to suppose that documents, of which people take 
care for a long series of years, are authentic. The law acts upon this probabi¬ 
lity and provides the presumption that in the case of documents proved or pur¬ 
porting to be thirty years old, and produced from proper custody, that is the 
placo in which, the care of the person with whom, it would naturally be, the 
Court may presume that the signature and every other part of such a document 
i s m t he handwriting of j a bj whom it purport to be written, «od that it. 

was duly executed and attested by the persons by whom it purports to be execu¬ 
ted ami attested.(4) This section concludes the express provision contained in 
the Act as to presumptions in the case of documents, but other presumptions 


notes to s. 4. 


(1) Cunningham, Ev„ 45, 46: see ante, 


( U Norton, Ev., , 260. 

(4) Cunningham. Ev. r 48, 49. 


(2) Steph. Introd., 170, 175. 
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_ course, be raised under the provisions of section 114, as is indeed 
indicated by Illustration (i) to that section, according to which the Court may 
presume that when a document creating an obligation is in the hands of the 
obligor, the obligation has been discharged, though, in considering whether such 
a maxim does or does not apply to the particular case before it, the Court will 
also have regard to such facts as the following, viz., that though the bond is in 
the possession of the obligor, the circumstances of the case are such that he 
may have stolen it.(l) There-are many other presumptions as to documents, 
known to English law, for which, no express provision is made in the Act, and 
which, therefore can be raised only under the general provision contained in 
section 114, post{ 2), under which section the more important of those presump¬ 
tions will be found considered. 




79o The Court shall presume every document purporting 
to be a certificate, certified copy or other document, which is genuineness 
by law declared to be admissible as -evidence of any particular copies tifled 
fact, and which purports to be duly certified by any officer in 
British India, or by any officer in any native State in alliance 
with Her Majesty, who is duly authorized thereto by the Gover¬ 
nor-General in Council, to be genuine : 


Provided that such document is substantially in the form 
and purports to be executed in the manner directed by law in 
that behalf. 


The Court shall also presume that any officer by whom any 
such document purports to be signed or certified, held, when he 
signed it, the official character which he claims in such paper.(3) 


Principle. —Omnia preesumuntur rite esse acta —a maxim of peculiar force 
when applied to official acts and documents. The last clause of the section 
is also based upon the above quoted maxim. It is very old law that where 
a person acts in an official capacity, it shall be presumed that he was duly 
appointed, and it has been applied to a great variety of officers and illustrated 
by many cases. For it cannot be supposed that any man would venture to 
intrude himself into the public station which he was not authorized to fill. See 
Introduction, ante, and note, post. 

s. 3 ( k ‘ Court.'') ea. 68, Ol. (1), 05, Cls. (t), ( j) 76, 77 (Ccrti - 

s. 4 (‘‘ Shall presume") fied copies.) 

s. 3 (“ Documejit”) 8. 3 ("Evidence.") 


Norton, Ev., 200, 201 ; Field, Ev., 0th Ed., 248; Taylor, Kv., § 171. N 


COMMENTARY. 

As is indicated by its terms, this section applies only to certificates^), Ge s ° u j° e 
certified copies, or-other documents certified by officers in British India , or by certified 
duly authorized officers in allied Native States. Section 82, post, provides for copies, 
similar presumptions in the case of documents of a like character certified by 


(1) S. 114, ill. (i), post 

(2) Cunningham. Ev.. 222. 

(3) It is doubtful whether this section 
is applicable* to copies given before the 
passing of the Act; Jakir Ahi v. Raj 


ChtMdcr. 10 C. L. R.. 476. 

(4) K.g., a certificate given hv a register¬ 
ing officer under s. 60, Act III of 1877; 
and see Cr. Pr. Code, ss. 467, 473, 511. 
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officers other than those specially designated in this section. The presumption 
that the document itself is genuine of course includes the presumption that 
the signature and the seal(l), where a seal is used, are genuine.(2) The pie- 
sumption to be raised by the section is, however, made subject to the proviso 
that the document is substantially in the form, and purports to be executed 
in the manner, directed by law in that behalf. 

This section, as indeed all the following sections down to section 90 in¬ 
clusive, is an illustration of, and is founded upon, the principle omnia rite esse 
acta . But though the Courts are directed to draw a presumption in favour 
of official certificates, it is not a conclusive but a rebuttable presumption. It 
is but a prima facie presumption, and if the certificate or certified copy be not 
correct, such incorrectness may be shown.(3) The presumption raised by the 
last clause also is a presumption which shall only stand donee probatur in con- 
trarium —until the contrary be proved.(4) And when a public officer is required 
by law to be appointed in writing, and it is shown that any particular person 
has acted as such officer, the writing by which he is appointed need not be 
proved.(5) So also as to documents admissible in England without proof of 
seal or signature, the Court shall presume that the person signing it held, at the 
time when he signed it, the judicial or official character which he claims.(6) 


Presump¬ 
tion as to 
documents 
produced as 
record of 
evidence. 


80. Whenever any document is produced before any Court, 
purporting to be a record or memorandum of the evidence, or of 
any part of the evidence, given by a witness in a judicial proceed¬ 
ing or before any officer authorised by law to take such evidence, 
or to be a statement or confession by any prisoner or accused 
person, taken in accordance with law, and purporting to be signed 
by any Judge or Magistrate, or by any such officer as aforesaid, 
the Court shall presume— 


that the document is genuine ; that any statements as to 
the circumstances under which it was taken, purporting to be 
made by the person signing it, are true, and that such evidence, 
statement or confession was duly taken. 


Principle.—This section also gives legal sanction to the maxim “ Omnia 
preesumuntnr rite esse acta” with regard to documents taken in the course of 
a judicial proceeding.(7) When a dej.>osition or confession is taken by a public 
officer, there is a degree of publicity and solemnity which affords a sufficient 
guarantee for the presumption that everything was formally, correctly, and 
honestly done.(8) See Introduction, ante, and Notes, post. 

s. 3 (** Document”) ss. 24-30 ( Confessions .) 

a. 3 (“Court”) a. 33 (Relevancy of depositions.) 

g. 3 t“ Evidence.”) s. 4 (“ Shall presume”) 


COMMENTARY. 

Scope of the The p reSU mptions to be raised under this section(9) which deals with the 
subject of depositions of witnesses and confessions of prisoners and accused 


(1) Sec s. 76, ante. 

(2) Field, Ev., Gth Ed., 248. 

(3) Norton, Ev., 260: see s. 4, ante. 

(4) Taylor, Ev., § 171; Norton, Ev., 
260. 261. 

(5) S. 91, Exccp. (1), post. 

(6) S. 82, post. 


(7) R . v. Viran, 9 M., 224, 227 (1886). 

(8) Norton, Ev., 261, 262. 

(9) See the following cases as to the 
law prior to the Act; R. v. Fatik Bis:vas f 
1 B. L. R., A. Cr., 13 (1868): R. v. Jata 
Poly. 11 W. R., Cr., 36 (1809); R. v. 
Misscr Sheikh , 14 W. R., Cr. f 9 (1870). 
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_, are considerably wider than those under section 79. They embrace 

not only the genuineness of the document, but that it was duly taken and given 
under the circumstances recorded therein. This section, occurring as it does in 
that part of the Act which deals not with relevancy but with proof, does not 
render admissible any particular kind of evidence, but only dispenses with the 
necessity for formal 'proof in the case of certain documents taken in accordance 
with law, raising with regard to documents taken in the course of a judicial 
proceeding, the presumption that all acts done in respect thereof have been 
rightly and legally done.(l) The law allows certain presumptions as to certain 
documents, and on the strength of these presumptions dispenses with the 
necessity of proving by direct evidence what it -would otherwise be necessary to 
prove. (2) As already observed(3), two sets of presumptions may apply to the 
same document. For instance, what purports to be a certified copy of a record 
of evidence is produced. It must by section 79 be presumed to be an accurate 
copy of the record of evidence. By the present section the facts stated in the 
record itself as to the circumstances under which it was taken, e.g., that it was 
read over to the witness in a language which he understood, must be presumed 
to be true. As to the relevancy of depositions, sec section 33, ante , and notes 
thereto. 


<8L 


The first portion of the section only refers to documents produced as a 44 Record of 
record of evidence. It is only a document which purports to be a record or evidence.'’ 
memorandum of the evidence^), or any part of the evidence given by a witness 
in a judicial proceeding or before any officer authorized by law to take such 
evidence , with regard to which the presumptions prescribed by this section are 
to be made. Statements, therefore, made by persons to police-officers during 
the course of a police-inquiry do not come within the purview of this section. 

Chapter XIY of the Criminal Procedure Code deals with the powers of investi¬ 
gation of the police. A police-officer making an investigation under tins Chap¬ 
ter may examine witnesses and reduce their statements into writing.(5) But 
no statements, other than a dying declaration, made by any person to a police- 
officer in the course of an investigation under this Chapter shall be used as 
evidence against the accused.(6) Such statements, therefore, are not, and 
cannot have the effect of, depositions, do not prove themselves, and cannot be 
treated as evidence.(7) The heading of a deposition descriptive only of the 
witness forms no part of the bvidei\ce given bv him on solemn affirmation.(8) 

Section 356, sub-section 1 of the Criminal Procedure Code is mandatory, so if a 
Magistrate neither takes down the evidence nor has it taken down in his presence 
but merely makes and signs a memorandum of it, such memorandum is not a 
record of evidence within the meaning of this section.(9) A provision requiring, 

With a view to ensure accuracy, a deposition to be read over to a witness is in 
its nature directing. If it were not complied with in a particular case the 
deposition while it may lose the benefit of this section may be proved in some 
other way.(10) 

The document, if it purports to be a statement or confession by any prisoner «. Q 0n f C9 . 
or accused person must have been taken in accordance with law. As to the si6n.” 


(DR. v. Viram, 9 M., 224, 227 (1886). 

(2) R. v. Shivya, 1 B., 2J9> 222 (1876); 
sec , for example, Bndrcc Loll v. Blioosce 
Khan, 25 W. R.. 134 (1876). 

(3) Ante. Introduction to ss. 79—90; 
Steph. Introd., 170, 171. 

(4) Sec S. 3, ante. 

(5) Cr. Pr. Code, s. 161. 

(6) lh. } s. 162. 

(7) Roghnni Singh v. R., 9 C., 455, 
458 (1882), s. c., 11 C. L. R., 569; R. v. 


Sitaram Vichal, 11 B., 657 (1887). They 
may, however, be used for the purpose of 
refreshing memory, see s. 159, post. 

(8) Magbulan v. Alumad Hosain, 26 A., 
108 (1903). 

(9) Sadananda Mandal v. Krishna 
Mandat, 42 C., 381 (1915). 

(10) Eiahi Buksli Kasi v. Emperor, 45 
C., 825; s. c., 22 C. W. N., 646; 19 Cr. 
L. J., 498; see Unam Din v. Niainut Vila, 
1 Lahore, 361. 
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provisions of the Criminal Procedure Code relating to the recording of confes¬ 
sions, v. ante , s. 24, and the cases cited in the notes to that section. 

44 Judicial The section only raises a presumption in the case of documents taken in 

groceed- the course of a judicial proceeding. Therefore statements by way of a confes¬ 
sion recorded by a Magistrate in his character of an Executive officer, there 
being no law authorizing the taking of such statements, are not receivable under 
this section(l) v. post. As to statements made to the police, v. ante. 

Taken in The statements as to which this section says that certain presumptions 

wit^taw 06 are to be drawn are statements or confessions taken in accordance with law. 

This section does not render admissible any particular kind of evidence but 
only dispenses with the necessity for formal proof in the case of certain docu¬ 
ments taken in accordance with law. If a document has not been taken in 
accordance with law, section 80 does not operate to render it admissible. The 
section merely gives legal sanction to the maxim “ Omnia prccsumuntur rite 
esse acta” with regard to documents taken in the course of a judicial proceed¬ 
ing.^) So in the case last cited it was contended that when the confessions 
there in question were taken by the Deputy Magistrate, he was acting not under 
the Criminal Procedure Code but under the provisions of the Mapilla Act (XX of 
1859); it was, however, held that there was nothing in that Act authorizing 
the examination of a suspected person or the taking from him of any statement 
or confession and that though such a course might not be improper but even 
advisable, this section did not, therefore, apply. The Deputy Magistrate 
might have been acting in an Executive capacity under the orders of the Dis¬ 
trict Magistrate, but the statement if recorded by him as an Executive officer 
were not receivable under this section.(3) See also ante , Note to s. 24 and post. 
As to the manner in which evidence should be taken and recorded in Civil and 
Criminal Proceedings, see Civil Procedure Code, 0. XVIII.(4) ; Criminal Proce¬ 
dure Code sections 353—365. As to confessions, see sections 24 —30, ante : 
and the Criminal Procedure Code, sections 164, 364, 533. 

Presump- With respect to these presumptions, firstly, if the provisions of the first 

lions. clause of the section are fulfilled, the Court must in all cases presume that the 

document is genuine : viz., that it is, as it purports to be, a record of evidence 
given or of a confession made, and that the signature appended is that of the 
Judge, Magistrate, or other officer by whom it purports to be signed. This 
presumption is, however, independent of the others. Thus, it may well be 
that the document is genuine in the sense above-mentioned, and yet it may not 
have been duly taken under the general provision of the law regulating the 
recording of depositions and confessions. If there be no obligation to do an 
act, and it is not stated upon the document that such act has been done, there 
may be a presumption of genuineness and due taking, but there will be none as 
to that act having been done. Thus, before the deposition of a medical witness 
taken by a committing Magistrate, can, under section 509 of the (’ode of 
Criminal Procedure, be given in evidence at the trial before the Court of Ses¬ 
sion, it must either appear from the Magistrate’s record, or be proved by the 
evidence of witnesses to have been taken and attested by the Magistrate in the 
presence of the accused. The Court ought not, if it do not so appear, or if it be 
not so proved, presume either under section 80 or section 114, ill. (e) of this Act, 
that the deposition was so taken and attested.(5) There is no provision in the 
Code which makes the attestation of the deposition by the Magistrate in the 
presence of the accused obligatory. Unless it is made obligatory the concluding 




(1) R. v. Viram, 9 M., 224 2^7 ^28 

(1886). ’ ’ 

(2) Id. 

(2) lb. 

(4) Woodroffe & Amir Ali, pp . 842_ 


849. 

(5) Kachcili Harx v. R. t 18 C.. 129 

D890); R. v. Riding, 9 A., 720 (1887); 
R. v. Pohp Snigh, 10 A., 174. 177. 178 
(1887). 
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of this section as to its having been “ duly taken ” cannot apply. The 
tfument may be genuine and yet not attested in the presence of the accused ; 
and if there be no obligation to so attest the deposition, the statement might 
have been duly taken though not so attested.(l) Though this section will not 
be of assistance in a case under section 509 of the Criminal Procedure Code where 
there are no “ statements as to the circumstances under which the deposition 
was taken purporting to be made by the person signing it,” yet if a Magistrate 
records a statement at the foot of the deposition to the effect that the deposition 
was taken in the presence of the accused and was attested by him, the Magistrate 
in the presence of the accused, and signs such statement, the Court would be 
bound to presume that such statement was true and to admit the deposition 
under section 509 of the Criminal Procedure Code.(2) If there be no such 
statement, it must be proved in such a case aliunde that the requirements of 
the Code have been fulfilled. 

Secondly ;—The Court must presume that any statements as to the circum¬ 
stances under which the document icas taken 'purporting to he made by the person 
signing it are true. The memorandum endorsed upon or appended to the 
record of evidence on confession is to be taken as evidence of the facts stated 
in the memorandum itself (3) Thus, if the evidence has been recorded in a 
different language from that in which the witness spoke, the Court will presume 
that the records contain the equivalent of the words spoken by him, if from 
the memorandum attached to the deposition it appears to have been read over 
to the witness in his own language and to have been acknowledged by him to be 
correct.(4) There may be a presumption that the statements as to the circum¬ 
stances under which the document was taken are true and none as to the docu¬ 
ment having been duly taken, for the circumstances, if assumed to be true, 
may not disclose a due taking.(5) Such statements if made are to be taken 
as true whether or not there is any obligation either to do the acts recorded 
or to make a record of them.(6) 


Thirdly. — The document must be presumed to have been duly taken. In 
certain cases the document will not be presumed to have been duly taken ' ’ 
unless it purports to give all the facts as to which such presumption is to be 
raised.(7) In the case last cited it was said that the law allows certain pre¬ 
sumptions as to certain documents and on the strength of those presumptions 
dispenses with the necessity of proving by direct evidence what it would other¬ 
wise be necessary to prove. One of these presumptions relates to confessions. 
This section says that, such confession is to be presumed to be duly taken. But 
as a necessary basis for this jiresumption the document must purport to show 
all the facts of which it would otherwise be necessary for the Court to be satis¬ 
fied by direct evidence before the confession could be used against the accused. 
Those facts are, firstly , that the confession was accurately taken down or repeat¬ 
ed ; secondly , that the confession was taken in the immediate presence of a 


(1) R. v. Pohp Singh, supra, 187. 

(2) Kachali Hari v. R., supra, 133. 

(3) R. v. Gonowri, 22 W. R.. 2.(1874) ; 
R. v. Nussuruddin, 21 W. R.. Cr., 5 
(1873); Kachali Hari v. R., 18 C.. 129 
(1890). 

(4) R. v. Gotiowri, 22 W. R., 2 (1874) ; 
R. v. Mungal Dass, 23 W. R., 28 (1875). 
In the former case the deposition of the 
prisoner had been taken in English. The 
only evidence offered for the purpose of 
satisfying the Court that this deposition 
represented a true translation of the 
words which the accused person actually 
spoke in Hindustani was an endorsement 


or memorandum to be found at the foot 
of the deposition signed by the Magistrate 
in these words : “ The above was read to 

the witness in Hindustani, which he under¬ 
stood, and by him acknowledged to be 
correct.” It was held that the memoran¬ 
dum was evidence of the facts stated in 
the memorandum itself which facts them¬ 
selves afforded some evidence that the 
translation was correct. 

(5) R . v. Nussuntdditi , 21 W. R., Cr., 
5 (1874). 

(6) Kachali Hari v. R .. 18 C.. 129 

( 1880 ). 

(7; /?. v. Shirya, 1 B., 2\Q, 222 (1876). 
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Magistrate ; thirdly , that no inducement had been held out to the accused. 
If these three facts, viz., the accuracy of the record, the presence of a Magis¬ 
trate, and the voluntary nature of the confession, would otherwise have to be 
proved by direct evidence, they must all be stated on the face of the document 
before the Court can draw a presumption of their having occurred; and these 
are the very three facts which are stated in the memorandum and certificate 
mentioned in section 164 and 364 of the Criminal Procedure Code. If, therefore, 
such a memorandum and certificate in the terms required by the Code be not 
attached to the confession, no presumption will be raised, and it will not be 
admissible in evidence. (1) 


In other cases, however, the presumption of due taking may be raised 
independently of the question whether facts are expressly stated on the record 
which may form the basis of the presumption.(2) 

The distinction between these cases is that no presumption that a docu¬ 
ment is dulv taken can arise when, on the face of the document, it appears that 
it has not "been duly taken.(3) Therefore (a) if the law expressly requires a 
statement of the circumstances under which a document was taken to be 
recorded and appended to that document(4), there will be, in the absence of such 
statement or of a perfect statement, no presumption of due taking.(5) In 
such a case it appears on the face of the document that it has not been duly taken 
and that an express statutory provision has not been carried out. (&) Where 
the law casts no obligation upon the Magistrate or Judge to record the circum¬ 
stances under which a statement was made and taken, it will be presumed that 
the statement was “ duly taken,” that is, that all the conditions required by 
law have been fulfilled, notwithstanding that the document does not purport 
to give the facts as to which such presumption is to be raised: for when the 
law creates an obligation to take a statement in a particular manner it will be 
presumed upon the maxim omnia rite acta that it has been duly taken, 
(c) Unless an act with regard to the taking of a statement is made obligatory, the 
concluding words of the section as to the statement having been “ duly taken ” 
cannot apply to raise a presumption of the act having been done ; for, if the 


(1) lb., 222. 

(2) Cf. Budree Loll v. Bhoosscc Khan, 
25 W. R., 134 (1876) ; R. v. Samiappa A 
15 M., 63 (1891); R. v. Pohp Singh , 10 
A., 174 (1887); R. v. Viram, 9 M., 224 
(1886). The case, however, of R. v. Nus- 
suruddin, 21 W. R., Cr., 5 (1874), does 
not appear to be in conformity with the 
text or the words of the section, but the 
grounds of the decision in this case are 
not at all clear. A statement of a witness 
in the shape of a former deposition can 
only be used as evidence against an accused 
person if it was duly taken in his presence 
before the Committing Magistrate (Cr. Pr. 
Code, s. 288). In this case, a document 
purporting to be the deposition of a wit¬ 
ness made before a Magistrate appeared 
on the record, but there was no evidence 
to prove that the document exhibited evi¬ 
dence of this witness duly taken by the 
Committing Magistrate in the presence of 
any of the persons who were tried in the 
Sessions Court and against whom it was 
used. The Court observed that a certi¬ 
ficate was, no doubt, appended to it, initiall¬ 
ed by some person, and on the supposition 
that this person was a Magistrate that 


certificate would under this section afford 
primd facie evidence of the circumstances 
mentioned in it relative to the taking cf 
the statement. But this certificate was 
merely in these words—“ Read to deponent 
and admitted correct,” and did not give 
any of the facts necessary to render a 
deposition admissible under s. 288 of the 
Criminal Procedure Code. It was held, 
therefore, that the presumption of due 
taking could not be raised under this sec¬ 
tion. But s. 353 of the Code requires all 
evidence (except when otherwise provided) 
to be taken in the presence of the accused 
And though there was no evidence in the 
case to show that the deposition had been 
so taken, this section should, it would 
seem* have dispensed with the necessity of 
such proof. The statement in the Magis¬ 
trate's certificate was a complete state¬ 
ment required by law' for the purpose of 
affecting the witness himself and had 
nothing to do with any possible future 
use of the deposition against the prisoner. 

(3) See R. v. Viram, supra, 240. 

(4) As in cases under ss. 164, 364 of 
the Criminal Procedure Code. 

(5) R . v. Shivya, 1 B., 222 (1876). 
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not obligatory, it may well be that the statement may have been duly 
nken and yet that that particular act has not been done.(l) 

One of the presumptions arising under this section is that the witness did 
actually say what is recorded. The section provides inter alia that the Court 
shall presume that the evidence was duly taken, and it cannot be considered to 
have been duly taken if it does not contain what the witness actually 
stated. (2) 



The presumptions raised by this section are applicable in the case of con¬ 
fessions recorded by Magistrates of Native States.(3) All the presumptions 
are rebuttable(4) ; thus a person who questions the accuracy of the record will 
be at liberty to give evidence to show that the statements made and language 
used have not been accurately recorded. Witnesses confronted by their former 
depositions often swear that they were never explained to them before signature 
or that what they said has not been correctly taken down.(5) Where a witness 
when examined before the Sessions Court and asked about his deposition taken 
before the Committing Magistrate denied that it was the deposition made by him, 
it was said that the presumption allowed by this section could not be made.(6) 

It is conceived, however, that in such cases the presumption may still be operative 
notwithstanding the statement of the witness; for though such a statement is 
given on oath, and affords some evidence against the presumption, still the Court 
may consider the fact to which the presumption relates not “ disproved,” and 
that the deposition was in fact duly taken.(7) 

Evidence must be given of the identity of the person making the deposition, Idantity 
for there is, of course, no presumption as to such raised by the section. A depo- ma -y n g L 
sition given by a person is not admissible in evidence against him in a subse- statement, 
quent proceeding without its first being proved that he was the person who was 
examined and gave the deposition. Thus, a pardon was tendered to an accused 
and his evidence was recorded by the Magistrate. Subsequently, the pardon 
was revoked, and he was put on his trial before the Sessions Judge along with 
the other accused. At the trial the deposition given by him before the Magis¬ 
trate was put in and used in evidence against hiin(8) without any proof being 
given that he was the person who was examined as a w itness before the Magis¬ 
trate. It was held that the deposition was inadmissible without proof being 
given as to the identity of the accused with the person who was examined as 
a witness before the Magistrate.(9) 

81. The Court shall presume the genuineness of every 25n 8 M? P to 
document purporting to be the London Gazette or the Gazette Gazettes, 
of India, or the Government Gazette of any local Government, 
or of any colony, dependency or possession of the British Crown, 
or to be a newspaper or journal, or to be a copy of a private other doou- 
Act of Parliament printed by the Queen’s Printer, and of every ments - 


(1) R. v. Pohp Singh, 10 A., 174, 177, 
178 (1887), v. ante. 

(2) R. v. Samiappa, 15 M., 63, 65 

(1891). The case of R. v. Fatik Biswas, 
1 B. L. R.. A. Cr., 13 (1868), is now of 
no authority, the decision having been 
given before this Act and based upon the 
ground of the non-existence of any general 
provision of the law such as is enacted by 
the present section. 

(3) R. v. Sunder Singh, 12 A., 595 
(1890). 

(4) See s. 4, definition of “ shall pre- 
sum e. ,? 


(5) Norton, Ev., 262. 

(6) R. v. Nussuruddin, 21 W. R., Cr., 
5 (1873). The ground of this ruling and 
the exact nature of the denial made by 
the witness do not appear in the report; 
possibly there may have been a question 
as to the identity of the deponent, in which 
case, of course, no presumption would 
arise until that was proved: v. post. 

(7) See s. 3, ante, definition of ,c dis 
proved " 

(8) See Cr. Pr. Code, s. 339. 

(9) R. v. Durga Sonar. 11 C., 580 

(1885 >. 
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562 DOCUMENTS ADMISSIBLE IN ENGLAND. 

document purporting to be a document directed by any law 
to be kept by any person, if such document is kept substan¬ 
tially in the form required by law and is produced from proper 
custody. 

Principle.— Omnia prcesumuntur rite esse acta : the documents mentioned 
are official documents or in the nature of such. See Introduction ante. 

s. 3 (“Court.”) s. 57, Cl. (2) (Judicial notice of Acts.) 

s. 4 (“Shall presume .”) s. 35 (Entries in public records.) 

s. 3 (“Document.”) s. 90 (Definition of “ proper custody .*’) 

s. 37 (Relevancy of statements in Gazettes.) 

COMMENTARY. 

The presumption effects a primd facie inference of genuineness which may 
be rebutted.(1) In the case cited it has been held that where tliere is proof 
that a certain person is the publisher of a certain newspaper, this section raises 
a presumption that a newspaper bearing that particular name is the newspaper 
in question and that every copy of it was issued by him.(2) See as to the 
relevancy of statements made in notifications appearing in the Gazette, section 
37, ante , and as to notifications in the Gazettes of the appointment of public 
officers, section 57, seventh clause, ante.( 3) All public Acts are the subject 
of judicial notice; as are also all local and personal Acts directed by Parliament 
to be judicially, noticed.(4) The last part of the section refers to and includes 
the documents mentioned in section 35, ante , and most of which are declared 
to be public documents by section 74. As to the meaning of “ proper custody ” 
reference should be made to the Explanation to section 90, post , which is declared 
by that section to apply also to this. According to that Explanation , documents 
are said to be in proper custody if they are in the place in which, and under 
the care of the person with whom, they would naturally be ; but no custody 
is improper, if it is proved to have had a legitimate origin, or if the circumstances 
of the case are such as to render such an origin probable. 

82. ^¥hen any document is produced before any Court, 
purporting to be a document which, by the law in force for the 
time being in England or Ireland, would be admissible in proof 
of any particular in any Court of Justice in England or Ireland, 
without proof of the seal or stamp or signature authenticating 
it, or of the judicial or official character claimed by the person by 
whom it purports to be signed, the Court shall presume that such 
seal, stamp or signature is genuine, and that the person signing 
it held, at the time when lie signed it, the judicial or official 
character which he claims, 

and the document shall be admissible for the same purpose 
for which it would be admissible in England or Ireland.(5) 



(1) S. 4, ante, “shall presume.” 

( 2 ) Jeremiah v. Vas, 36 M.. 457 (1912) 
But Benson, C. J., doubted whether this 
section is not confined to public documents. 

(3) See p. 472, ante; as to proclamations, 
crders, and regulations contained in the 
London Gazette, see a. 78 > cl. 3 . an( j aS 


to the King’s Print, 45 Vic., c. 9, 85 2, 
4. 

( 4 ) S. 57, cl. 2 , and see ante, notes 
on that clause. 

(5) See 14 & 15 Vic., Cap. 99, ss. 9— 
11 , and post , notes to this section. 
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s - 3 (“ Document .”) s. 3 (“ Court”) s. 4 (“ presume”). 

8 & 9 Vic., Cap. 113, s. 1 ; 14 & 15 Vic., Cap. 99, ss. 9—11, 14; Sfceph. Dig., Arts, 
70 » SO; Wills, Ev., 2nd Ed., 407—412; Taylor, Ev., 10th Ed., pp. 1147—1158; Phipson, 
Ev., 5th, Ed. 507 ; Pvoscoe, N. P. Ev., 9 G— 102 . 



COMMENTARY. 

This section which reproduces the provisions of the 9th and 10th sections Documents 

14 & 15 Vic., Cap 99, a Statute making certain documents admissible admissible 
throughout the Queen’s Dominions(l) lays down a rule both of presumption 0 ° Ireland 
and admissibility with regard to the documents therein mentioned. The Court without 
must presume (a) that the seal or stamp or signature is genuine; and (b) that proof of 
the person signing the document held at the time when he signed it, the judicial gfi^hture 1 2 ^ 
or official character which lie claims. But over and beyond such presumptions or official 
"which are the proper subject-matter of this portion of the Act,the section further character, 
enacts that the document shall be admissible in India for the same purpose 
for which it would be admissible in England or Ireland. As the documents 
which are the subject-matter of the section are documents admissible in England 
without proof of seal(2), stamp or signature, it is necessary shortly to consider 
the provisions of the abovementioned Statute and the English law anterior 
thereto in respect of the proof of documents of a public character. 

At Common Law when a document was of such character that its preserva¬ 
tion and settled custody was of concern to the public at large, or to a consider¬ 
able section of the public, the production of the original was generally either 
excused or disapproved of by the Court, and the document was admitted to 
proof by means of a copy. The ordinary mode of proof of such document 
was by means of an examined copy, that is, a copy taken on behalf of the party, 
generally by some clerk or other private person who produced it in the witness- 
box and proved that he had examined it with the original and that it was cor¬ 
rect. It was, however, a matter of doubt what evidence, if any, it was necessary 
bi such case to give of the original, but it seems that, whereas judicial notice , 

would be taken of the existence, authenticity and custody of those of wide 
public importance, such as the journals of the Houses of Parliament, some 
evidence would be necessary on these points with regard to documents of less 
notoriety, such as the Roll of a Manor Court. In cases of the latter description 
the witness who proved the examined copy or some other person would ordina¬ 
rily give some evidence to verify the original document. In order to put the 
admissibility of copies of public documents on a clearer and more settled footing 
Lord Brougham’s Act, 14 and 15 Vic., Cap. 99, by section 14, enacted that:— 

Whenever any book or other document is of such a public nature as to bo admissible, 
in evidence on its mere production from the proper custody, and no Statute exists which 
renders its contents provable by means of a copy, any cony thereof or extract therefrom 
shall bo admissible in evidence in any.Court of Justice or before any person now or hereafter 
having by law 01 by consent of parties authority to hear, receive and examine evidence, 
provided it be proved to be an examined copy or extract, or provided it purports to be 
signed and certified as a true copy or extract by the officer to whose custody the original 
is entrusted, and which officer is hereby required to furnish such certified copy or extract 
to anv person applying at a reasonable time for the same, upon payment of a reasonable 
Bum for the same, not exceeding four pence for every folio of ninety words. 

It will be observed that this section does not define what is intended by the 
words “ of such a public nature as to be admissible in evidence, on its mere 


(1) Steph. Dig., Art. 80. Courts take judicial notice sec ante, s. 37, 

( 2 ) As to the seals of which English cl 6 , and notes on that clause. 
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production from the proper custody ; ” and it is doubtful whether this descrip¬ 
tion would be held to comprise the Rolls of Manor Courts or any others which 
ordinarily require some verification as abovementioned.(l) This section of 
Lord Brougham’s Act refers only to such documents as arc not 'provable by means 
of copies under any other statutable provision. But there are many registers and 
documents, certified copies of which are receivable in evidence by virtue of 
some special enactment having special reference to them.(2) Before this gene¬ 
ral Act several Statutes had enacted provisions with regard to the proof of par¬ 
ticular public documents by means of certified and other copies, and various 
documents were made by them receivable in evidence of certain particulars, 
provided they were authenticated in the manner prescribed by such Statutes, 
but in consequence of the omission of any provisions dispensing with the proof 
of the genuineness of such copies, the beneficial effect of the enactments was 
j 2 mch diminished. In order to remove this inconvenience, the Statute 8 and 
9 Vic., Cap. 113, by section 1, enacted that(3) : 


Whenever by any Act now in force or hereafter to be in force any certificate, officio L 
or public document, or document or proceedings of any corporation for joint stock or other 
company, or any certified copy of any document, bye-law, entry in any register or other 
book or of any other proceeding, shall be receivable in evidence of any particular in any 
Court of Justice, or before any legal tribunal, or either House of Parliament, or any com¬ 
mittee of either house or in any judicial proceeding, the same shall respectively be admitted 
in evidence, provided they respectively purport to be sealed or impressed with a skimp, 
or sealed and signed, or signed alone, as required, or impressed, or impressed with a stamp 
and signed, as directed by the respective Acts made, or to be hereafter made, without any 
proof of the seal or stamp, where a seal or stamp is necessary, or of the signature or of the 
official character of the person appearing to have signed the same, and without any further 
proof thereof in every case in which the original record could have been received in 
evidence. 


The general result of these two Statutes therefore seems to be this, that 
save where some special statutory provision exists as to the mode of proof of a 
public document, the proof of an examined copy, or the mere production in Court 
of a copy purporting to be certified by a person purporting to have the due 
custody of the original, will be sufficient primd facie proof of a public document 
except in the cases where verification of the original was necessary by the Com¬ 
mon Law before an examined copy could be given in evidence.(4) Where 
therefore either under the provisions of some special enactment, a certificate, 
certified copy or other document, or under the general provisions of 14 and 
15 Vic., Cap. 99, section 14, a certified copy is admissible in ^proof of any parti¬ 
cular, provided they are respectively authenticated in the manner prescribed, 
they will be so admissible, if they purport to be so authenticated, .without proof 
of the seal, stamp, signature and official character of the person appearing to 
have signed the same. Where, in short, a particular is provable by an authenti¬ 
cated document, the Act dispenses with proof of authentication. 

Besides the section referred to, 'Lord Brougham’s Act of 1851 (14 and 15 
Vic., Cap. 99) contains several clauses which greatly facilitate the proof of 


(X) AVilis, Ev., 2nd Ed., 409—412. 

( 2 ) '.Taylor, Ev., § 1601-n. where some 
of the principal of these registers are 
enumerated. 

(3) This Act^ which is known as “ The 
Documentary Evidence Act, 1845,” does 
not extend to Scotland; see Taylor, Ev., 
5 1601-n. The effect of this Statute has 
been thus concisely stated:—It is‘provided 
by many Statutes that various certified 
copies and other documents are receivable 
in evidence of certain particulars, provided 
they are authenticated in the manner 
provided by Such Statutes. Whenever by 


virtue of any such .provision any such certi¬ 
fied copy or other document as aforesaid 
is receivable, it is admissible if it purports 
to be authenticated in the manner prescrib¬ 
ed by • law without proof of any stamp, 
seal or signature required for its authenti¬ 
cation or of the official character of the 
person who appears to have signed it. 
Steph. Dig., Art. 79. 

( 4 ) Wills, Ev., 2nd Ed., 410, 411; in 
the Appendix A to which is given a tabular 
list of some of the public documents in 
most frequent use and their mode of proof. 
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documents in Ireland, of Irish documents in England and of English 
rish documents in the colonies. Thus it enacts(l) that:— 


Every document, which, by any law now in force or hereafter to be in force, is, or 
shall be, admissible in evidence of any particular in any Court of Justice in England or 
Wales, without proof of the seal, or stamp, or signature, authenticating the same, or of 
the judicial or official character of the person appearing to have signed the same, shall be 
admitted in evidence to the same extent, and for the same purposes, in any Court of Justice 
in Ireland, or before any person having in Ireland, by law or by consent of parties, authority 
to hear, receive and examine evidence, without proof of the seal or stamp, or signature, 
authenticating the same, or of the judicial or official character of the person appearing to 
have signed the same. 


It also enacts(2) that:— 

Every document, which, by any law now in force or hereafter to be in force, is or shall 
be, admissible in evidence of any particular in any Court of Justice in Ireland, without 
proof of the seal, or stamp, or signature, authenticating the same, or of the judicial or 
official character of the person appearing to have signed the same, shall be admitted in 
evidence to the same extent and for the same purpose in any Court of Justice in England 
or Wales, or before any person having in England and Wales by law or by consent of parties 
authority to hear, receive and examine evidence, without proof of the seal, or stamp, or 
signature, authenticating the same, or of the judicial or official character of the person 
appearing to have signed the same. 


It further enacts(3) that:— 

Every document, which, by any law now in force or hereafter to be in force, is, or 
shall bo, admissible in evidence of any particular in any Court of Justice in England or 
Wales or Ireland, without proof of the seal, or stamp, or signature, authenticating the 
same, or of the judicial or official character of the person appearing to have signed the 
same, shall be admitted in evidence to the same extent and for the same purposes in any 
Court of Justice of any of the British colonies, or before any person having in any of such 
colonies by law or consent of parties, authority to hear, receive and examine evidence 
without proof of the seal or stamp, or signature, authenticating the same, or of the judicial 
or official character of the person appearing to have signed the same. 


As already observed, the present section produces the provisions of the 9th 
and 10th sections of the Statute. The 11th section, already cited, which 
contains similar provisions rendering admissible to the same extent and for the 
same purpose in the British colonies (including thereby in India)(4) without 
proof of seal, etc., such documents as are so admissible in England, Ireland 
or Wales, as also so much of the 19th section as relates to British India, are 
repealed by the second section and the Schedule of this Act, as also by the 
Statute Law Revision Act of 1875, and in lieu thereof the provisions of the 
present section are substituted. 

Even if practicable, it would unduly lengthen the Note to this section, which 
is itself not of frequent applicability, "to enumerate the particular documents 
which are in England admissible without proof of authentication. It will be 
necessary, as the occasion arises, to refer either to the English text-books on 
evidence(5) which mention a large number of these documents, or if the docu¬ 
ment in question be not there found, to the Statutes dealing with the subject 
or, if none, to the general Statutes 14 & 15 Vic., Cap. 99, section 14, above- 
mentioned. The following are some of the documents which in England can 
be proved by certified copies and which are of like occurrence in Indian Courts : 

-Birth, Marriage or Death Registers (6 & 7 Will. IV., Cap. 86, as amended by 

37 & 38 Vie., Cap. 88, §§ 32, 38, 35) and other similar Registers mentioned 


0) s. 9. 

(2) Ss. 9, 10. 

(3) S. 11. repeated by this Act; see s. 
2 and schedule, and post. 

(4) S. 19. 

(5) See Phipson. Ev.. 5th Ed., 507; 
Wills, Ev., 2nd. Ed.. 407—412; Steph. 
Dig., Arts. 73—84. For a list of the 
various Statutes referred to by 8 & 9 Vic., 


Cap. 113, making certified copies of docu¬ 
ments of a public nature evidence; see 
Taylor, Ev., foot-note to § 1601 and pp. 
1 153—1158; Roscoe, N. P., Ev., 96—102. 
For a list of some of the pripcipal public 
documents which may be proved under 
s. 14 of 14 & 15 Vic., Cap. 99; sec Taylor, 
Ev., §§ 1599 A., 1600; Roscoe, N. P. 
Ev., 101, 120. 
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m Taylor, Ev., pp. 1056, 1057; *&., 10th Ed., pp. 1150—1151; ce.^u 
documents relating to Companies (8 & 9 Vic, Cap. 16, § 60; 25 & 26 
Vic., Cap. 89, §§ 61,. 174, rr. 4, 5, 8; 40 & 41 Vic., Cap. 26, § 6); 
Copyright Registers (5 & 6 Vic., Cq,p. 45, 8 11 ; 7 &'*8 Vic., Cap. 12, 
§ 8 ; 25 & 26 \ic., Cap. 68, §§ 4, 5) ; Orders in Lunacy ,(£>3 Vic/? Cap. 5, §§144, 
152; Lunacy Orders, 1883, Order CIX) ; Newspapers Proprietors’ Register 
(44 & 45 Vic., Cap. 60, § 15) ; Patent Office- Registers' (46 & 47 Vic., Cap. $7, 
§§ 89, 100) ; Registers and other Documents' under the Merchant Shipping 
Act, 1894 (57 & 58 Vic., Cap. 60; see Taylor, Ev., 10th Ed., pp. 1157—1158). 
Official books and registers may be proved either by‘production of the originals 
or copies. In practice they are now always proved by means of examiners or 
certified copies unless the circumstances render it necessary that the Court 
should examine the original entry.(1) Other documents are provable by 
examined or certified copies under the general provisions of 14 & 15 Vic., Cap. 
99, section 14 (v. ante),(2) or by certified copies under the provisions of particular 
Statutes. 


In the case of a document tendered in evidence under this section, the 
question for determination will be whether, assuming that the fact to be proved 
thereby is a relevant fact, the document is or is not one which is admissible in 
England in proof of that fact without proof of its authentication. If it is so, 
then the document is admissible in India to prove that fact; and if so admis¬ 
sible, the Court must raise the presumptions relating to its authenticity which 
are declared by this section. Again, the question whether the evidence is admis¬ 
sible in England must be determined by reference to the particular Statute 
governing the case, or if there be none to the general provisions of 14 & 15 
Vic., Cap. 99, section 14, abovementioned. If under either Statute proof by 
means of an authenticated document is admissible, then under 8 <fc 9 Vic", 
Cap. 113, no proof of the authentication is necessary, and the document is one 
which in England is the subject of the provisions of sections 9, 10, and 11 of 
14 & 15 Vic., Cap. 99, and in India the present section.(3) 

Thus the Chief Magistrate of the City of Glasgow being a person lawfully 
authorised to administer oaths, a declaration as to the execution of a power-of- 
attomey taken before him and authenticated by his certificate and the common 
seal of the City of Glasgow, and by a Notarial certificate, was held to be suffi¬ 
cient proof °f the execution of the power.(4) Both declarations in this case 
were made under section 16 of the Statutory Declarations Act, 1835.(5) It was 
held that since a declaration as to the execution of a power taken under this 
Act or the I rebate and Letters of Administration Amendment Act, 1858(6), at 
any place to which the Act extends, before a person “ lawfully authorised to 
administer oaths would be admissible in England or Ireland as evidence of 
fie execution of the power,^ it should for that purpose, if both conditions be 
fulfilled, be also admissible in this country under the provisions of the present 
section. (7) 


(1) Taylor, Ev., '§ J595 ; hnd see notes 
to those paragraphs* as to the'principal 
instances in ‘which it is necessary to produce 
the original document itself. Quecre 
whether this is so in regard to suclVdocu- 
ments in ■ India. ' ' 

(2) 5W Taylor, iW., § 1600 

(3) lb., § 1601. 


(4) In the goods of Hen&crson de¬ 
ceased, 22 C... 491 (1895). ’ * 

(5) 5 & 6 Will. IV, Cap. 62 

(6) .21 & 22 Vic., Cap.’ 95. 

(7) It is not clear why i„ this it 
should have been considered necessary, in 


the matter of. the seals appended to the 
certificates, to have recourse to the provi¬ 
sions of s. 57, 61. (6) (judicial notice of 
seals), since if the document in question 
was one which was admissible in England 
without proof of seal or signature (and 
only in such cr.se was the evidence offered 
within the scope of this section), the 
Court was bound to presutne the genuine¬ 
ness of the seal and signature under the 
provisions of the present section, wholly 
independent of the question whether the 
seal Vras one which came within the pur¬ 
view of s. 67, cl. (6L 
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the following cases(l) decided on the Original Side of the High Court 
‘alcutta, similar evidence was held to be admissible. A power-of-attomey 
executed in England in the presence of the Mayor of Lyme Kegis and the Mayor 
of Godaiming, each of whom made a declaration under the Statutory Declara¬ 
tions Act, 1835, before a Commissioner to administer oaths in the Supreme 
Court of Judicature in England was accepted as proved.(2) A power-of-attorney 
executed in England in the presence of a solicitor and a clerk in his service, 
the former of whom made a declaration before the Mayor of the Borough of 
Guildford, who was also a Justice of the Peace, and who authenticated the 
declaration by his certificate and official seal, was accepted as proved.(3) A 
power-of-attorney executed in Scotland in the presence of a writer to the signet 
and a law clerk, and certified by a declaration of the writer to the signet, and 
which declaration was authenticated by a certificate of the Lord Provost of 
Edinburgh under the seal of the Corporation of the City of Edinburgh, was 
rejected as not having been executed before, and authenticated by, any of the 
persons mentioned in section 85 of this Act.(4) The present section does not 
appear to have been considered. It is submitted, however, with reference to the 
observations in that case to section 85, 'post, that this latter section is an enabling 
section, its object being to add to the facilities of proof and not to exclude any 
other mode of proof than that allowed by that section. It has been since so held, 
it being pointed out that in arriving at this decision, Norris, J., seems to have 
assumed, contrary to the fact, that the provision contained in section 85 is of 
an exhaustive character, and that no other mode of proving the execution of a 
power is admissible. So on an application for letters of administration with 
the will annexed, made by the attorney of the executors therein named, it ap¬ 
peared that the applicant’s power-of-attorney was not executed in the presence 
of a Notary Public ; but with regard to the execution by each of the executors, 
one of the attesting witnesses had made a declaration before a Notary Public 
to the effect that he witnessed the execution of the power-of-attorney by one 
of the executors, and that the signature of the other attesting witness was the 
proper signature of the person bearing that name, and such declaration was 
signed, sealed and certified by a notary public ; it was held that the power-of- 
attorney was sufficiently proved. (5) In another case an application for Letters 
of Administration was made under a power-of-attorney executed in England 
in the presence of unofficial witnesses, one of whom made a declaration as to the 
execution of the power before the “ Lord Provost and Chief Magistrate of 
Aberdeen.” The declaration was authenticated by the certificate of the Lord 
Provost under his signature and seal of office, and the Lord Provost’s certificate 
w r as authenticated by the certificate of a Notary Public under his hand and 
official seal. The declaration was accepted.(6) An application for Letters of 
Administration w^as made under a power-of-attorney executed m England in 
the presence of unofficial witnesses, one of whom under the Statutory Declara¬ 
tions Act, 1835, made a declaration as to the execution of the power before a 
Notarv Public who authenticated the declaration by a certificate under Ins 
signature and official seal. The declaration w^as accepted.(7) An original will 
executed in England was sent to Calcutta with a power-of-attomey authorizing 
the person named therein to apply to this Court for Letters of Administration 
with a copy of the will annexed. The power executed in England Ivioie 


(1) The authors are indebted for the 
notes of these cases to Mr. Bclchambers, 
the late Registrar of the High Court? 
Original Side. 

(2) In the goods of John Eliot, de¬ 
ceased, December 15th, 1886. per Treve¬ 
lyan, J. 

(3) In the goods of William Abbott, 

deceased. November 19th, 1687. per 


Trevelyan, J. 

(4) In the goods ot Primrose , deceased, 
16 C., 776, July 13th, 1889, per Norris, 
J., see s. 85. post. 

(51 In re Sladm, 21 M„ 4‘?2 (1398b 

(61 In the goods of Henderson, de¬ 
ceased. April 6th, 1892. per Hill, J. 

(7) In the goods of Henry Packer, de¬ 
ceased, June 20th, 1892 per Hill, J. 
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two solicitors. One of the attesting witnesses, who was also an atte 
witness to the will, made a declaration as to the execution of the power under 
the Statutory Declarations Act, 1835, before a Notary Public who authenticated 
the declaration by a certificate under his signature and official seal. The on y 
evidence of the execution of the will was a declaration made under the Statu ory 
Declarations Act, 1835, before a Commissioner to administer oaths in e 
Supreme Court of Judicature in England. The will and the power were o -1 
(as they would have been in England or Ireland) deemed to have been su cien y 
proved.(l) An application for Letters of Administration wi 1 2 3 . a 0 

the will annexed was made under a power-of-attorney execu e in ng anc 

before two persons described as solicitor’s clerks. One of t lcse persons ma e 
a declaration as to the execution of the power under the Ac ajo\e-men loned 
before the Lord Mayor of London. The declaration authenticated by a 
certificate of the Lord Mavor under his signature and sea o office was 
accepted.(2) An application*'for Letters of Administration with a copy of the 
will annexed was made under a power-of-attorney execu e in England before a 
solicitor who made a declaration as to the execution o e power under the 
Statutory Declarations Act, 1835, before the Lord Mayor of .London; This 
declaration' authenticated by a certificate of the Lord Mayor, under his 
signature and seal of office was accepted.(3) An app ication for Letters of 
Administration with the will annexed was made under a power of-attorney 
* executed in England. In order to furnish proof of the execution of the power, 
one of the attesting witnesses made a declaration under the above-mentioned 
Acts of the facts before a notary public who authenticated the declaration by a 
certificate under his signature and the official seal. It was held that as a 
certificate of a Notary Public in the Queen s Dominions authenticating a 
declaration made before him as to the execution of the power would be 
admissible in England or Ireland in proof of the execution of the power, such 
a declaration was also admissible for the same purpose under the present 
section.(4) In the case cited it has been held that a Register of Births and 
Deaths kept under Madras Act III of 1899 is a public document and a certified 
copy of an entry in it is admissible under this section and section 35(5) 

It is to be noted that the provisions of this section are, as are also those' of 
section 85 , post, cumulative (v. ante). Thus in addition to the mode of proof 
here admitted other methods are, in particular cases, provided for by section 
78 ante . 


Presuimp- 83. The Court shall presume that maps or plans purporting 

maps^or 0 to be made by the authority of Government were so made, and 

E la authority accura te 5 but maps or plans made for the purposes of any 

o\ Govern- cause must be proved to be accurate, 
ment. 

Principle. — The presumption in this, as in other sections, is based on the 
maxim omnia rite esse acta ; for it will be presumed that Government in the 
preparation of maps and plans for public purposes will appoint competent 
officers to execute the work entrusted to them, and that such officers will do 
their duty. Survey maps are official documents prepared by competent persons 
and with such publicity and notice to persons interested as to be admissible 
and valuable evidence as to the state of things at the time that they were 
prepared. They are not, however, conclusive and may be shown to be wrong, 


(1) In the goods of H. W. Agar, 
deceased, Aug. 31st, 1892, per Hill, J. 

(2) In the goods of William Cornell, 
deceased, Sept. 16th, 1892, per Pigot, J. 

(3) In the goods of Henry Francis, 
deceased, May 2nd, 1893, per Sale, J. 


(4) In the goods of Anna Ifindc, de¬ 
ceased, January 11th. 1895, per Ameer Ali, 

J. 

(5) Krishnamachariar v. Krishna nacha- 
riar, 38 M., 166 (1915). 
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the absence of evidence to the contrary, they are judicially receivable 
as correct when made.(l)But maps and plans made for the purposes of any 
cause are not the subject of such a presumption being made post litem motam. 


See Note, post. 

a. 3 (“Court”) plan* * mad* under the authoiiiy of 

s. 4 (“ Shall presume.”) Government) 

8. 36 (Relevancy of statements in maps or 

Field, Ev., 6th Ed., 166—171, 252 ; Norton, Ev\, 200, 201. 


COMMENTARY. 


The map must purport to have been made by the authority of Govern¬ 
ment, that is, by the Government, as such, for public purposes. This section 
does not deal with the admissibility of a private map which will depend on 
whether it is otherwise relevant.(2) Therefore a map prepared by an officer 
of Government, while in charge of a Khas-mehal , Government being at the time 
in possession of the mehcil merely as a private proprietor , is not a map purporting 
to have been made under the authority of Government within the meaning 
of this section, the accuracy of which is to be presumed, but such a map may 
be evidence under the 13th section of this Act.(3) The maps and plans men¬ 
tioned in the section are maps and plans made by the Government for public 
purposes , as for instance a Government survey-map(4) ; and a map or plan 
made by the Government for private purposes or where the Government is 
acting otherwise than in a public capacity, is not the subject of this section.(5) 
In the case which is undermentioned a map was tendered in evidence purport¬ 
ing to be a map of the silted bed of the river Sanklio. It was held that, as 
the map upon the face of it was neither a thaJc map nor a survey-map, such 
as is made by, or under the authority of, Government for public purposes, 
and as it appeared to have been made by Government for a particular purpose, 
which was not a public purpose, namely, the settlement of the silted bed of 
a certain river, the provisions of section 36 and of the present section were not 
applicable to this map.(6) But though in the case of a map not coming within 
this section no presumption of accuracy can be made ; the mode in which the 
case has been dealt with and the absence of objection may lead to the inference 
that anv objection to want of proof of its accuracy has’been waived.(7) 

The word “ accurate ” in this section means accuracy of the drawing and 
correctness of the measurement. It may be assumed that the map was correctly 
drawn according to the scale on which it is said to have been prepared, but 
that is all.(8) Thus the accuracy of a thaJcbust Ameen's map, which may be 


(1) Mating Thin v. Ma Zi Zan, 44 I. C., 
247. 

(2) Sib Charan Dev v. NiRtantha 
Mahto, 17 C. L. J., 642 (1913). 

(3) Juttmajoy Mullick v. Divarka Nath, 
5 C.. 287 (1879); s. c., 4 C. L. R.. 574; 
Ram Chandcr v. Bunseedhur Naik, 9 C., 
7 41. 743 (1883); Kanto Prasad v. Jagat 
Chandra, 23 C., 335, 338 (1895); Dino- 
nioni Chowdhrani v. Brojo Mohini, 29 C., 
3 91, 199 (1901), in which the map was 
held to be sufficiently proved, but see 

*arucknath Mookcrjcc v. Mahcndronath 
Chose, 13 W. R., 56 (1870). 

(4) Joycssur Singh v. Bycunt Nath . 5 

822 (1880); Omrita tall v. Kalce 

P crshad, 25 W. R.. 179 (1876); tfiamut- 
°°llah Khadim v. Himmu Ali, 22 W. R., 


519, 520 (1874); survey-maps and survey- 
proceedings being public documents are 
provahle by certified copies (sec ss. 74— 
77 ) ; sometimes, however, these copies, and 
occasionally the maps made by public 
officers, arc prepared with little skill. See 
observations in Field, Ev., 4th Ed., p. 221. 
note; and in Protab Chunder v. Ranee 
Surnomoycc, 19 VV. R., 361—364 (1873). 

^5) Ram Chunder v. Bunseedhur Naik, 
9 C., 743, supra. 

( 6 ) Kanto Prasad v. Jogat Cfyandra, 23 
C., 335, 338 (1895). 

(7) Madhabi Sundari v. Gagancndra 
Nath , 9 C. W. N., 111. 113 (1904). 

( 8 ) Omrito Lall v. Kalec Per shad, 25 
W. R., 179 (1876). 
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assumed under this section, does not refer to the laying down of 
according to the rights of the parties. If it were so, a Deputy Collector would 
usurping the functions of the Civil Court. To be binding on the parties to a sui 
such a map must be supported by evidence that it was drawn in their presence or 
in that of their agents.(1) Nor can a thakbust map be regarded as raising a 
presumption of correctness as to the amount of debutter land in one o e vi - 
lages shown in the map, as the Ameen who made it had no authon } 0 eter- 

mine what lands were debutter but only to lay down, and to map, boundaries.(2) 
The presumption in regard to the accuracy of a map is m no way affected by 
the fact that such map has been superseded by a later survey-map made under 
the same authority, and by an order of the Board of Revenue. It does not dis¬ 
prove the presumption to show that the general survey has been set aside 
because it is quite consistent with that order that the actual bearing of the land 
in suit should be correct.(3) Where a Civil Ameen mikes a loca inquiry as to 
the situation of certain disputed lands with reference to the Collectorate map 
put in by the plaintiffs, and not objected to by the defendants who are present 
and recognise the boundary as that whereon the inquiry is to be based, the 
map must be taken to be one which the parties recognise as correct and trust¬ 
worthy irrespective of the question whether it was prepared with the authority 
of Government. (4) 

Maps or plans made for the purposes of any cause must be proved to be 
accurate. They must be proved by the persons who made them. They are 
'post litem motam and lack the necessary trustworthiness. Where maps are 
made for the purposes of a suit, there is, even apart from fraud, which may 
exist, a tendency to colour, exaggerate, and favour which can only be counter¬ 
acted by swearing the maker to the truth of his plan.(5) The rights of property 
as between two parties cannot be affected by a map drawn for a totally different 
purpose, and a purpose totally irrelevant to the subject of the dispute between 
them. (6) 

84. The Court shall presume the genuineness of every book 
purporting to be printed or published under the authority of 
the Government of any country, and to contain any of the laws 
of that country, 

and of every book purporting to contain reports of decisions 
of the Courts of such country. 

Principle— See Introduction, ante, and notes to section 38, ante. 
s 3 (“ Court. ") 38 {Relevancy of statements as to any law 

a. 4 (“ Shall presume.") contained in law-books. 


<§L 


boundaries 


COMMENTARY. 


When the Court has to form an opinion as to a law of any country, any 
' statement of such law contained in a book purporting to be printed or published 
under the authority of the Government of such country and to contain anV 
such law, and any report of a ruling of the Courts of such country contained 
in a hook purporting to be a report of such rulings, is relevant.(7) Hus section 


(1) n. 

(2) Jaroo Kuman v. Lalonmoni, 18 C.. 
22 (1890) ; s. c., 17 I. A., 145. 

(3) Joggcssur Singh v. By cunt Nath, 5 
C., 822 ( 1880) ; s- c > 6 C. h. R., 519. 

(4) Gunaa Narain v. Radhika Mohun. 
21 W. R, 115 (1873). 


(5) Norton. Ev., 200, 201. 

(6) John Kerr v. Nuszur Mahomed, 2 
\y\ R. (P. C.), 29 (1864). 

(7) S. 28, ante; see ante, notes to that 
section and Act XVIII of 1875 (Indian 
Law Reports). 
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which corresponds with the 12th section of the preceding Act, lays down a rule 
of presumption in relation to such books, which is, however, rebuttable, and 
dispenses with proof of the genuineness of the books of any country containing 
laws and rulings. Section 57, first and second clauses, ante, requires Courts to 
take judicial notice of the existence of all laws and Statutes in British India and 
in the United Kingdom. Section 74, ante, declares statutory records to be 
public documents, and section 78, ante, enacts a method of proof in the case of 
Acts and Statutes. 




85. The Court shall presume that every document pur- Presump- 
porting to be a power-of-attorney, and to have been executed po^ers-of- 
before, and authenticated by, a Notary Public, or anv Court, attorney. 
Judge, Magistrate, British Consul or Vice-Consul, or representa¬ 
tive of Her Majesty, or of the Government of India, was so 
executed and authenticated^!) 


Principle. See Introduction, ante. The fact of execution before and 
au en i cation by, persons of the position and office of those in the section 
mentioned affords a guarantee and primd fade proof of such execution and 
authentication respectively. 

S. 3 (“Court.") s. 4 (“Shall presume.") s. 57 Cls. (6), (7), (Judicial notice.) 

, c11 / ct ,Y I 2 3 /t 188 ?^ OWers - of - attorne y ) i Act XVI of 190S as amended by Act IV of 
1914 and Acte V and XV of 1917, ss. 32, 33 (Registration); 52 & 53 Vic., Cap. 10, s. G. 

COMMENTARY. 

A power-of-attorney is a writing given and made by one person authoriz- „ , 
mg another, who, in such case, is called the attorney of the person (or donee of attorney 01 ' 
the power) appointing him to do any lawful act in the stead of that person as ’ 

to receive rents, debts, to make appearance and application in Court(2) before 
an officer of registration® and the like.(4) It may be cither general or special 
to do all acts or to do some particular act. The nature of this instrument is to 
give the attorney the full power and authority of the maker to accomplish the 
acts intended to be performed, and its scope may be interpreted bv implication 
of the nature of the business with which the attorney is entrusted (5) Pro¬ 
vision is made for these instruments by Act VII of 1882 (Powcrs-of-attorney) 
which, among other things, enacts that where an instrument creating a power- 
of-attorney has been duly deposited in a High Court or the Court of the Recorder 


(1) See s. 69 of the earlier Act, which 
contained a restriction which is not in 
the present section, viz., that the power 
should have been executed at a place dis¬ 
tant more than 100 miles from the place 
of production, in order that its execution 
and authenticity could be presumed. 

(2) See O. Ill, r. 2, p. 631, Woodroffe 
& Ameer AH, Civ. Pr. Code. 2nd Ed. 

(3) See as to powers-of-attorney exe¬ 
cuted in favour of persons authorized 
hereby to present documents for registra¬ 
tion, Act XVI of 1908, ss. 32, 33. Rv 
the terms of the latter section any power- 
of-attorney mentioned therein may be 
proved by the production of it without 
further proof, when it purports pn the face 
of it to have been executed before, and 


authenticated by, the person or Court 
therein before mentioned. Except for ' 
registration purposes there is no presump¬ 
tion as to the genuineness or otherwise 
of a registered iwwcr-of-attornev. Field 
Ev., 6th Ed.. 252; and mere registration 
is not itfeell sufficient evidence of its exe¬ 
cution ; Salimalul Fatima v. Koylashdati 
17 C., 903 (1890), dissenting from the 
report in Kris to Nath v. Brozcn 14 r 
176, 180 (1886). 

(4) Wharton, Law Lexicon, sub voce. 
Sec also Belchambers’ Practice of the Civil 
Courts, p. 405. 

(5) Bank of Bengal v. Rananathan 

Ckctty. P. C., 43 C.. 527 (1915), cf, 

Bryant Pouis and Bryan v. Banquc du 
Pcuplc, A. C., 170 (1893). 
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PO WERS-OF- ATTORNEY. 

joon, a certified copy of such instrument shall, without further proof, 
be sufficient evidence of the contents of the instrument and of the deposit hereof 
in the High Court. This section enacts a presumption of due execution and 
authentication in favour of powers-of-attorney executed before, and authenticated 
by, the persons therein mentioned. The Court may be required to take judicial 
notice of the seals, signatures and office of the persons so authenticating the 
power.(1) A Notary Public has by the law of nations credit everywhere.(2) 
There is in India no general law relating to Notaries Public.(3) It has been said 
that, according to English law, the seal of a foreign or Colonial Notary Public will 
not generally be judicially noticed, although such a person is an officer recognised 
by the whole commercial world.(4) The sixth clause of section 57 of this Act, does 
not, however, draw any such distinction. In order to comply with the provisions 
of this section, the power-of-attorney must be executed before, and authenticated 
by, one of the persons mentioned therein.(5) So on an application for letters of 
administration to the estate of a deceased who was domiciled in Scotland, and 
to whose estate one P had been appointed executor dative qua Father , the 
application being made by one K under a power-of-attorney granted by P, such 
power not having been executed and authenticated in the manner prescribed 
by this section, it was held that the application must be refused.(6) Though 
the power-of-attorney was not admissible under this section it seems to have 
been assumed that the provision herein contained is of an exhaustive character 
and that no other mode of proving the execution of a power is admissible. 
That assumption is not warranted by the language of the section nor can it have 
been intended to exclude other legal modes of proving the execution.(7) When 
a document, purporting to be a power-of-attorney and to have been executed 
before and authenticated by a Notary Public, is produced before the Court, an 
affidavit of identification as to the person purporting to make the power being 




(1) See s. 57, els. (6) and (7), ante. 

(2) Hutcheson v. Mannington, 6 Ves., 
823. 

(3) But under Act XXVI of 1881, as 
amended by Act V of 1914 and by Act 
VITI of 1919 (Negotiable Instruments, s. 
138), the Governor-General is empowered 
to appoint any person to be a Notary 
Public under this Act and to make rules 
for such Notaries Public. See also ss. 
399, 100—102, ib.; under the first of these 
sections a “ Notary Public ” is defined to 
also include any person appointed by the 
Governor-General in Council to perform 
the functions of a Notary Public under 
this Act. As to Notarial acts by persons 
abroad and judicial notice of the seal and 
signature of such person, see 52 & 53 Vic., 
Cap. 10, s. 6; Taylor, Ev., §§ 1567, 1568. 

(4) Taylor, Ev., § 6 and cases there 
cited which are not uniform. But see 
Armstrong v. Stork ham, 24 L. J., Ch., 176. 
in which a power-of-attorney executed 
in British Honduras and in the presence 
of a Notary Public was proved in England 
under the Chancery Procedure Act, by the 
production of the Notary’s certificate 
under his hand and official seal. See also 
Hayward v. Stephens, 36 L. J., Ch., 135. 
A distinction has, however, been drawn 
between foreign Notaries Public in 
countries not under the King’s Dominions 
and Notaries Public within the King’s 
Dominions In the former case proof is 


required in verification of the signature 
of the Notary Public; Lord Kinnaird v. 
Lady Saltoun, 1 Maddock, 227; Garvey v. 
Hibberd, 1 J. & W., 180; 5 D. M. & G., 
910; In re Earl’s Trusts, 4 K. & J., 300; 
In re Davis’ Trusts, L. R., 8 Eq., 98; 
Cook v. Wilby, L. R., 25 Ch. D., 769. In 
the other case no proof is required. See 
also Nye v. MacDofiald, L. R., 3 P C 
331. 

(5) In the goods of A. J. Primrose, de¬ 
ceased, 16 C., 776, 779, the judgment in 
that case says “ executed before or be 
authenticated by”; the section, however, 
says ” executed before and authenticated 
by.” 

(6) Ib.; referring to Anonymous case 
in Fulton, 72 (1837) ; in the goods of 
Macgozcan, Morton, 370 (1841); see, how¬ 
ever, observations on this case in notes to 
s. 82, ante, the notes of cases referred to 
under s. 82, and In re Sladcn, 21 M., 492 
(1898), in which case the power-of-attorney 
was not executed in the presence of any 
of the persons designated in this section. 
There is a clear distinction between the 
two modes of proof. There declarations 
of execution having taken place were made 
before Notaries Public; in the case of the 
present section the power must be executed 
before and authenticated by the Notary 
Public to be admissible. 

(7) In re Sladcn, 21 M., 492, 494 

(1898), v, ante, s. 82. 
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the i^erson named therein is unnecessary.(1) A power-of-attorney executed 
in England before a Justice of the Peace and authenticated by his signature 
alone without his official seal was, in the undermentioned case, accepted.(2) 
The presumption raised by the section is rebuttable.(3) 


86. The Court may presume that any document purporting Prcsump- 
to be a certified copy of any judicial record of any country not certified 10 
forming part of Her Majesty’s dominions is genuine and accurate, foref«fn° f 
if the document purports to be certified in any manner which judicial 
is certified by any representative of Her Majesty or of the Govern- records ' 
ment of India [in or for](4) such country, to be the manner 
commonly in use in that country for the certification of copies 
of judicial records. 

[An officer who, with respect to any territory or place not 
forming part of Her Majesty’s dominions, is a Political Agent 
therefor, as defined in section 3, clause (40) of the General Clauses 
Act, 1897(5), shall for the purposes of this section, be deemed 
to be a representative of the Government of India in and for the 
country comprising that territory or place.J(6) 

Principle. See Introduction, ante. In addition to the presumption of 
accuracy, which exists in the case of the certified copy itself, there is an addi¬ 
tional guarantee afforded by the authenticating certificate. 


8. 3 (“ Court”) 

s. 4 (“ May presume”) 


s. 78, Cl. (G) (Proof of foreign public docu¬ 
ment.) 


COMMENTARY. 

This section says that if a copy of a foreign judicial record purports to Foreign 
be certified in a given way, the Court may presume it to be genuine and accurate. i udicial 
But it has recently been pointed out by the Privy Council that though this be so! reoords ' 
the section does not exclude other proof. So to prove that a particular suit was 
brought in a certain foreign Court between R and C, one B was examined who 
deposed that in his presence the evidence of C was taken by the Judge and 
the suit was adjudicated and the order passed. He also put in a documentwhich 


(1) In the goods of Mylne , 9 C. W. N., 
986 (1905). 

(2) In the goods of Briddon, Nov. 19th, 
1889, per Wilson, J. In another case (In 
the goods of Homfray, June 27th, 1891, 
per Wilson, J.), a power-of-attprncy exe¬ 
cuted in England in the presence of un¬ 
official witnesses, and accompanied by an 
original letter from the person who 
executed the power, which letter was 
proved by the affidavit of the applicant, 
was accepted. But this was apparently 
under the provisions of s. 82, ante. 

(3) See s. 4, ante, " shall presume.” 

(4) These words in s. 86 were substi¬ 
tuted for the original words by Act III 
of 1891, s. 8. 

(5) The words in brackets were sub¬ 
stituted^ s. 4, Act V of 1899, for the 
words '■ of the Foreign Jurisdiction and 
Extradition Act, 1879, and section 190 of 


the Code of Criminal Procedure, 1882." 
According to the General Clauses Act, 
1897, the term * Political Agent ’ includes 

(а) the principal officer representing the 
Government in any territory or place 
beyond the limits of British India, and ( b ) 
any officer of the. Government of India 
or of any Local Government appointed by 
the Government of India or the Local 
Government to exercise all or any of the 
powers of a Political Agent for any pi - 
not forming part of British India under 
the law for the time being in force relating 
to foreign jurisdiction and extradition.’' 
As to the position of Political Agents, see 
Sir William Harcourt’s argument in 
Damodar (iordhan v. Deoram Kanji, 1 B., 
443 (1876). 

(б) This para., other than the words 
added by s. 4, Act V of 1899, was added, 
to s. 86 by Act III of 1891, s. 8. 
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he swore was a copy of C’s deposition and was in the handwriting of one of the 
officers of the foreign Court. In the same manner he proved the deposition of R 
in that suit. The High Court rejected this evidence on the ground that it did 
not comply with the provisions of the present section. But it was held that 
this section does not exclude other proof than that provided by it. That the 
statement of B, that R sued C, and that C gave evidence in his presence was 
primary evidence of those matters. That the depositions of C and R were public 
* documents under section 74, and the proof of those records by B was secondary 
evidence, and as such admissible under sections 65 and 66.(1) Foreign 
judicial records are provable in this country under the provisions of section 78, 
6th clause, ante. The present section enacts a presumption in the case of 
certified copies of such records when authenticated in the manner mentioned 
therein. Having regard to the definition of “ may presume ”(2), the Court may 
either regard the genuineness and accuracy of such copies as proved, unless 
and until it is disproved, or it may call for proof of it. In a recent case in 
which a copy of a document which had been proved in a German Court was 
admitted, it was held that there might be cases in which a copy would not suffice 
and the original must be produced.(3) This section is an instance of documents 
to which section 65, clause (/)', refers.(4) And now section 14 of the Civil Proce¬ 
dure Code enacts that “ the Court shall presume upon the production of any 
document purporting to be a certified copy of a foreign judgment, that such 
judgment was pronounced by a Court of competent jurisdiction, unless the 
contrary appears on the record, but such presumption may be displaced by 
proving want of jurisdiction.(5) 

The substitution in the first clause of this section of the words ‘ in * and 
4 for ’ in place of “ resident in,” as also the addition of the second clause(6), were 
occasioned by the ruling in the case under-mentioned(7), in which it was held 
that there was no representative of Her Majesty or of the Government of India 
residing in the State of Kuch Behar, and that consequently certified copies of 
judicial records of that State could not be received in evidence in the Courts 
of British India under the provisions of this section as then framed. In the 
case cited below(8) a copy was admitted of a judgment of the Court of a French 
Colony, at w^hich neither Her Majesty nor the Indian Government had a repre¬ 
sentative, on the testimony of a witness who was acquainted with the hand¬ 
writing of the Registrar of such Court, and who swore that such Registrar was 
the keeper of the Court’s records and had duly signed and sealed the document. 

tion 1 2 3 4 S as U io 87. The Court may presume that any book to which it 
books, maps may refer for information on matters of public or general in- 
; nd chart8 ‘ terest, and that any published map or charts, the statements of 
which are relevant facts, and which is produced for its inspec¬ 
tion, was written and published by the person, and at the time 
and place, by whom or at which it purports to have been written 
or published. 

Principle. —See Introduction and Notes to sections 36, 57, ante. 

8. 3 (“ Court.”) s. 38 (Relevancy of statement inmcips, charts 

s. 4 (“May presume”) and plans.) 


(1) Haranund Roy v. Chctlangia Ram t 
4 C. W. N., 429 (1899) ; s. c., 27 C., 639; 
see s. 65, ante. 

(2) S. 4, ante. 

(3) In the matter of Rudolf Stallman 
(1911), 39 C., 164. 

(4) Hurish Chundcr v. Prosurtno 

Coomar „ 22 W. R., 303 (1874). 


(5) Civil Procedure Code, s. 14, 2nd 
Ed., p. 101. 

(6) By s. 8, of Act III of 1891. 

(7) Ganee Mahomed v. Tarini Charan, 
14 C., 546 (1847). 

(8) bfonmohiney Dossee v. Greesh - 
chunder Bose, 8 Mad. L. J., 14 (1873). 
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(“ Relevant”) 
s. 3 (“ Fact”) 
s- 57 (Documents of reference.) 


TELEGRAMS. 



s. 83 ( Maps or plans made by the author-ty 
of Government.) 

s. 90 (^[aps or plans 30 years old.) 


COMMENTARY. 

In all the cases when the Court is called upon to take judicial notice of a Books; 
fact, and also in all matters of public history, science or art, the Court may Maps; 
resort for its aid to appropriate books or documents of reference.(1) The Charts. 
Court under this section may presume(2) that such books were written and 
published by the person, and at the time and place by whom, or at which, 
they purport to have been written or published. Further, statements of 
facts in issue, or relevant facts, made in published maps or charts generally 
offered for public sale, or in maps or plans, made under the authority of Govern¬ 
ment, as to matters usually represented or stated in such maps, charts, or 
plans, are themselves relevant facts.(3) Under this section the Court may 
presume (4) that any published map or chart was written and published by the 
person and at the time and place by whom, or at which, it purports to have 
been written or published. The section raises no presumption of accuracy , 
but this might, if the case were a proper one, be presumed under the general 
provisions contained in section 114, post. In the case, however, of maps and 
plans purporting to be made by the authority of Government, the Court must 
presume that they were so made and that they are accurate ; but maps or plans 
made for the purposes of any canse,. that is, maps specially prepared for that pur¬ 
pose and with a view of their use in evidence must be proved to be accurate.(5) 

In the case of any map 30 years old the Court may presume that the signature 
and every other part of it which purports to be in the handwriting of any parti¬ 
cular person is in that person’s handwriting.(6) 


88. The Court may presume that a message, forwarded presiimp- 
from it telegraph office to the person to whom such message pur- ^ on as J 0 
ports to be addressed, corresponds with a message delivered for mesfages.' 0 
transmission at the office from which the message" purports to be 
sent; but the Court shall not make any presumption as to the 
person by whom such message was delivered for transmission. (7) 

Principle. — See Introduction and Notes, post. 

s. 3 (“ Court”) s. 15 ( Course of Business.) 

s. 4 (“ May presume”) k. 114 Illtjst. (/) ( General presumptions.) 

Roscoe, N. P. Ev., 43 ; Wharton, Ev., §§ 7G, 1323, 1329 ; Wood’s Practioe, Ev., 2. 

A Treatise on communication by Telegraph by Morris Gray (Boston), 188o, Chapters 
X—XII. 

COMMENTARY. 

If a telegraphic message is forwarded., that is, delivered by the office to the 
person to whom such message purports to be addressed, the Court may make TeleKraph 
the presumption mentioned. The section itself therefore does not, in the first messagos * 


(1) See s. 57, penultimate clause, and 
ante, notes on that clause. 

(2) See s. 4, ante. 

(3) S. 36, ante; sec notes on that sec¬ 
tion, ante.- 

(4) Sec s. 4, ante. 

(5) S. 83, ante. 


(6) S. 90; sec s. 3, ante, illust .. A map 
or plan is a “document." 

(7) Nor in this respect does the Act 
contain any special provision as to Gov~ 
ernment Telegrams, Varadarajulu Naidu v. 
King Emperor, 42 M., 885 ; s. c., 20 Cr. 
L. J.. 455. 
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Presump¬ 
tion as to 
due execu¬ 
tion &c., 
of docu¬ 
ments not 
produced. 


place, raise any presumption of delivery, but assumes, on tHe contrary, that such 
delivery has taken place. But, in the case of the post office, there is a presump¬ 
tion that a letter properly directed and posted will be delivered in due course(l) ; 
and this presumption will be extended to postal telegrams, now that the inland 
telegraphs form part of the Government postal system.(2) Proof that the 
message was sent over the wires, addressed to a particular person at a particular 
place, he being shown to be at the time resident at such a place, may present a 
primd facie case of the reception of such telegram by the sender.(3) Such a 
presumption may be raised under section 114, post [see Illustration (/)], and 
where there is a question whether a particular act was done, the existence of 
any course of business, according to which it would naturally have been done, 
is a relevant fact and may be proved.(4) But the sending of a telegram 
addressed to a person at a given place and the receipt of an answer purporting to 
be from him in due course are not admissible to prove that he was in the place 
at the time in question.(5) Though, if it were shown that he was in the place 
at the time in question, the receipt of an answer would be evidence of the deli¬ 
very of the message.(6) The presumptions raised by this section are of a two¬ 
fold character; firstly , a presumption of conduct that the due course of business 
has been followed ( omnia rite esse acta), viz., that the officials of the telegraph 
office have forwarded a message which is in the same terms as that which they 
have received for transmission; secondly , a presumption based upon an 
experience of a physical law, viz., that the message as sent by wire from the office 
of transmission corresponds with that which has been received at the office of 
despatch. The Court shall not, however, make any presumption as to the per¬ 
son by whom such message was delivered for transmission.(7) Presumably 
this refers to the entries on telegrams indicating the persons by whom they are 
sent. It is obvious that there is no guarantee that the person named in the 
telegram as the sender thereof was in fact the actual sender. As to the proof 
of the contents of telegrams, see section 91, post. 

89. The Court shall presume that every document called 
for and not produced after notice to produce, was attested, 
stamped and executed in the manner required by law. 

Principle .—See Notes, post. 


s. 3 (“ Court”) 

8. 4 (“ Shull presume”) 

ss. 65, Cl. (a), 66, (Notice to produce.) 


ss. 68 — 72 ( Attestation .) 

8. 164 (Using documents, production 
which was refused on notice.) 


Steph. Dig., Art. 86; Norton, Ev., 265; Taylor, Ev., §§ 1171, 1847, 148 


of 


COMMENTARY. 


Presump¬ 
tion as to 
due execu¬ 
tion &c., 
of docu¬ 
ments not 
produced. 


There is here not only a presumption in favour of innocence, whence it 
may be assumed that everything has been done which the law required, but a 
presumption which is, or is in the nature of, that which is raised contra spolia - 
torem from the non-production of the document.(8) As against the party 
refusing or neglecting to produce it on notice, there is a presumption that it has 


(1) See British and American Telegraph 
Co. v. Colson, L. R., 6 Ex., 122; per 
Bramwell B., Stocken v. Collin, 7 M. & 
W., 515 ; Roscoe, N. P. Ev., 43; Wharton, 
Ev., 8 1323. 

(2) Roscoe, N. P., Ev., 43. 

(3) Wharton, Ev., § 76 and see ib., §§ 
1323, 1329. 

(4) S. 16, see notds to that section. 


(5) Wharton, Ev., § 76. The rule with 
regard to replies by telegram appears to 
stand on a different footing from that 
relating to letters, sec Wood’s Practice, 
Ev., 2, note (3). 

(6) See ib,, § 1328. 

(7) S. 88. See , as to mode of proof of 
telegrams, Burr. Jones, Ev. f § 209. 

(8) Norton, Ev., 265. 
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properly stamped(l), attested(2), and executed. Evidence to the con¬ 
trary that the document was not properly stamped, attested or executed may 
be given. So it was held that if secondary evidence be tendered to prove the 
contents of an instrument either lost or detained by the opposite party after 
notice to produce(3), it will be presumed that the original was duly stamped, 
unless some evidence to the contrary, as for example that it was unstamped, 
when last seen(4), can be given.(5) But this power of giving rebutting evidence 
is subject to the rule enacted by section 164, post, namely, that, when a party 
refuses to produce a document which he has had notice to produce, he cannot 
afterwards use the document as evidence without the consent of the other party 
or the order of the Court. Thus A sues B on an agreement, and gives B notice 
to produce it. At the trial, A calls for the document, and B refuses to produce 
it. A gives secondary evidence of its contents. B seeks to produce the docu¬ 
ment itself to contradict the secondary evidence given by A, or in order to show 
that the agreement ts not stamped. He cannot do so.(6) As already observed 
English Courts presume that a lost document was duly stamped unless and 
until evidence to the contrary is given.(7) Under this Act also in the case of 
documents not coming within the terms of this section, either by reason of 
notice not being necessary, or the document having been lost or the like, the 
Court has power in a proper case to make a similar presumption under the 
provisions of section 114, post.{ 8) 


90 o Where any document, purporting(9) or proved to Presump- 
be thirty years old, is produced from any custody which the documents 
Court in the particular case considers proper, the Court may ttlirt Y 
presume that the signature and every other part of such docu- " eaib 0 
ment, which purports to be in the handwriting of any particular 
person, is in that person’s handwriting, and, in the case of a 
document executed or attested, that it was duly executed and 
attested by the persons by whom it purports to be executed and 
attested. 

Explanation .—Documents are said to be in proper custody 
if they are in the place in which and under the care of the person 
with whom, they would naturally be; but no custody is impro¬ 
per if it is proved to have a legitimate origin(lO), or if the circum- 
tances of the particular case are such as to render such an origin 
probable. This explanation applies also to section 81. 


Illustrations. 


(a) A has been in possession of landed property for a long timo. He produces from 
his custody deeds relating to the land, showing his titles to it. The custody is proper* 


(1) Hart v. Hart, 1 Hare. 1 : Taylor, 
Ev., § 117. 

(2) Taylor, Ev.. § 1847: in this case 
a party who is driven to give secondary 
evidence of the contents of the document 
need not call an attesting witness. 

(3) See ss. 65, cl. (a), 66 ante. 

(4) Marine Investment Co. v. Haviside, 
L. R., 5 H. L., 624. 

(5) Taylor, Ev., § 148, and cases there 
cited; Steph. Dig., Art. 86. 

(6) S. 164. post, Illust. 

(7) Taylor. Ev., § 148. 

(8) In Markby, Ev., 67, 68, the opinion 


is expressed that the section is restricted 
to cases where a notice to produce is deli¬ 
vered to the adverse party, and that it 
does not extend to cases where a summons 
to produce is delivered to a stranger to 
the suit. See Ahmed Raza v. Abid Husain, 
P. C., 38 A., 494 (1916) (document lost 
in the Mutiny). 

(9) That is “ stating itself to be " ib., 
68. See Charittar Rai v. Kailash Behari 
3 Pat. L. J.. 306; s. c.. 44 I. C., 422. 

(10) See Sharfudin v. Goviiul. 27 B., 
452. 462 (1902) ; s. c.. sub. voc. Tajudin 
v. Govind, 5 Bom. L. R., 144. 
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( b) A produces deeds relating to landed property of which’ he is the mortgagee, 
mortgagor is in possession. The custody is proper. 

(c) A y a connection of By produces deeds relating to lands in B's possession which 
were deposited with him by B for safe custody. The custody is proper. / 


Principle. —The ground of the rule is the great difficulty, indeed in many 
cases the impossibility, of proving the handwriting, execution and attestation 
of documents in the ordinary way after the lapse of many years, as also the 
presumption that the attesting witnesses, if any, are dead.(l) * Proof of custody 
is required as a condition of admissibility to afford the Court reasonable 
assurance of the genuineness of the document as being what it purports 
to be.(2) 


See also Note, post. 

s. 3 (“ Document”) ss. 67, 45, 73 ( Proof of signature and 

s. 3 (“Proved.') handwriting.) 

s. 3 ( ct Court”) ss. 68—72 (Attestation of documents.) 

s. 4 (“ May 'presume.'') 

Steph. Dig., Art. 88; Taylor, Ev., §§ 87, 88, 658—667 ; Stark, Ev., 291—293, 521— 
524; Roscoe, N. P. Ev., 102, 103 ; Phipson, Ev., 5th Ed., 496—498 ; Powell, Ev., 
9th Ed., 282—288 ; Wills’ Ev., 2nd Ed., 383—386. 


COMMENTARY. 


I his section in no way touches the question of the relevancy of a 
document, but deals only with the amount of credit which is to be attached to 
certain documents whose age and custody raise a presumption of genuineness. 
It does away ordinarily with the necessity of proving those documents.(3) 
For documents thirty years old are said to prove themselves, that is, no 
witnesses need, unless the Court so requires, be called to prove their execution 
or attestation.(1) This presumption is not affected by proof that the witnesses 
are living, and, it seems, even actually in Court; nor in the case of wills, by 
showing that the testator died within the thirty years.(5) The presumption 
applies in the case of any document, deeds, wills, letters, entries, receipts and 
the like.(6) It arises in the case of copies as well as originals.(7) The 
presumption enacted by this section is often treated as a part of the subject 
of ancient possession as to which, see notes to the seventh clause of section 
32, ante. But the presumption is applicable whether the document be 
tendered in support of ancient possession or of any other fact. With regard 
to the exception to the hearsay rule in favour of ancient doeuments(8) when 


(1) Wynne v. Tyrwhitt, 4 B. & Ad., 
376; Taylor, Ev.. §§ 88, 1874; Andrews 
v. Motley, 32 L. J., C. P., 128, 131 ; Doe 
v. Wolley, 8 B. & C., 22. 

(2) Doe v. Phillips, 8 Q. B., 158; 

Bidder v. Bridges, 34 W. R. (Eng.), 514. 

(3) Varvar Nicholas v. Asphar, Suit 
775 of 1894 (Calcutta High Court), per 
Ameer Ali, J. 

(4) Norton, Ev., 266, see Mahomed 

Fedye v. Ose-ooddcen, 10 W. R., 340 

(1868). [When a document is 30 years 
old it is not necessary to produce the sub¬ 
scribing witnesses to it; Taylor, Ev , § 
1845. See , however, as to firmans of the 
Kings of Delhi or sunnuds. purwan- 
nahs or other grants of any viziers or of 
any potentates or persons formerly exercis¬ 
ing authority in territory now under the 
Lieutenanl-Governcxr of Bengal; Reg. II 


of 1819, s. 28. As to the Scheduled Dis¬ 
tricts, see Reg. Ill of 1872; Reg. Ill of 
1886. s. 2, Gazette of India, Part I, 5th 
March 1881, p. 74, and 22nd October 1881, 
pp. 507—51 1; Calcutta Gazette, Part I A., 
9th March 1881, p. 74; 2nd November 
1881, pp. 192, 194, 195. 

(5) Taylor, Ev., § 87. 

(6) lb., § 88, see s. 3, ante, “ definition 
of document.” As to Wills see Babu 
Badri Prasad Singh v. Annapurna Kuer 
6 O. L. J., 311 y s. c., 52 I. C., 837. 

(7) Subramanya v. Suthayya 46 M 92 
(F. B.) 

(8) Though ancient documents are 
usually spoken of as hearsay evidence of 
ancient possession, yet they seem rather 
to be parts of the res gestw, and therefore 
admissible as original evidence. 
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^!^nd&tfed in support of ancient possession it has been said : “ These are often 
the only attainable evidence of ancient possession, and, therefore, the law yield¬ 
ing to necessity allows them to be used on behalf of persons claiming under them, 
and against persons in no way privy to them, provided that they are not mere 
narratives of past events, but purport to have formed a part of the act of owner¬ 
ship, exercise of right, or other transaction to which they relate. This species 
of proof demands careful scrutiny, for first, its effect is to benefit those from whose 
custody they have been produced, and who are connected in interest with the 
original parties to the documents, and next the documents are not proved, 
bub are only presumed to have constituted part of the res gestae. Forgery and 
fraud are, however, matters, comparatively speaking, of rare occurrence, and a 
fabricated deed generally betrays, from some anachronism or other inconsistency, 
internal evidence of its real character. The danger of admitting these documents 
is, consequently, less than might be supposed. It is more expedient to run some 
risk of occasional deception than to permit injustice to be done by strict exclusion 
of what, in many cases, would turn out to be highly material evidence.”(l) But 
this rule of presumption which, it has been said, should even in England be care¬ 
fully exercised, must be applied with exceeding caution in this country where 
forgery and fraud cannot be said to be of rare occurrence, and where, therefore, 
this reason for the rule has not the same weight in this couutry as it is supposed 
to have in England. Here, therefore, less credit should be given to ancient 
documents which are unsupported by any evidence that might free them from 
the suspicion of being fabricated, since even in England this evidence when 
unsupported is of very little weight.(2) Should the genuineness of the 
document be for any reason doubtful, it is perfectly open to the Court or Jury 
to reject it, however ancient it may be. Even if proper custody be also shown, 
the Court has still power to reject the document if it is of opinion that it is a 
fabrication.(3) The section only says that the Court may raise the presump¬ 
tions mentioned in it, not that it must do so, and experience shows x that tl may 
presume in such instances ought generally to be construed in the more rigorqus 
of the senses allowed by the fourth section of this Act.(I) And in the under¬ 
mentioned case it was held that when a document which is over thirty years old 
has been tendered under this section, it is for the Court to determine (which is a 
matter for judicial discretion) whether it will make the presumption mentioned 
in this section, or call upon the party to offer proof of the document, stating its 
reason in the latter event, and in the former whether the presumption has been 
rebutted or not.(5) In the Madras Presidency, the practice is that the Court 
marks a document as an exhibit if primd facie evidence of custody and age 
is produced, and at a later stage of the proceedings gives the hostile party an 
opportunity of producing evidence to rebut the presumption under this section.(6) 


( 1 ) Taylor, Ev., § 658; Best, Ev., § 499. 

(2) Trailockva Nath v. Shurno Chun- 

goni, 11 C.. 539, 541, 542 (1885), per 

Garth, C. J.: Mussamut Ph&ol v. Gour 
Sunni, 18 W. R-, 485, 493 (1872), per 

Couch. C. J. [Accordingly it was not 
allowed to prevail in this case, in which 
there was other evidence inconsistent with 
the title the documents professed to create. 
Field, Ev., 412; ib., 6 th Ed., 256 ; Boikunt 
Nath v. Lukhun Majhi, 9 C. L. R., 425 
429; per Field J.: Shaik Husain v. Govar- 
clhandas Purmayiandas, 20 B., 1 , 5 (1895) ; 
[“ We are fully aware of the danger of 
treating old documents as established mere¬ 
ly because they are 30 years old and come 
from the proper custody,” per Farran, C. 
J.] See Jasa l.al v. Ganga 'Devi, 48 P. 


R. V. J., 81, p. 289 (1915). Shripuja v. 
Khanhaypalal, 15 N. E. R., 192: s. c. 5S 
I. C\, 947. 

(3) Gooroo Pershad v. Bykunto Chun - 
der, t> W. R., 82 (1886); Uggrakant 
Chowdhry v. Huro Ch under, 6 C 209 
(1880). 

(4) Timangavda v. Rangangavda 11 B. 
94, 98 (1878): cf. s. 4, ante. The Court 
has a discretion in this matter with which 
the Appellate Court will be slow to inter¬ 
fere: Mahomed Usman v. Rahim Baksh 57 
P. W, R.; s. c., 41 I. C., 559. 

(5) Srinath Patra v. Kuloda Prosad 
Barterjee, 2 C. L. J., 592. 

( 6 ) Ramuvien v. Veerappudyana, 37 
M., 455 (1914). 
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Where a document more than 30 years old purporting to come from proper 
custody, is required by the Court before which it is produced to be proved, 
and is left unproved : and there are circumstances, both external and internal 
which throw great doubts upon the genuineness of the document, the Court 
can, in the exercise of the discretion vested in it under s. 90, decline to admit 
it in evidence without formal proof, and their Lordships of the Privy Council 
will be always slow to overrule the discretion exercised by a Judge under 
s. 90.(1) A Judge should not reject a document without giving the party pro¬ 
ducing it an opportunity of supporting the presumption. (2) The rule of law 
which"requires the party tendering in evidence an altered instrument to explain 
its appearance does not apply to letters and ancient documents coming from the 
right custody merely because they are in a mutilated or imperfect state.(3) 
In a suit for redemption of a mortgage the plaintiffs tendered in evidence a 
certified copy of the mortgage bond which was executed in 1876. The plaintiffs 
had not given notice to the defendants calling on them to produce the original 
deed : Held that the presumption allowed by this section applies to the 
certified copy of the mortgage deed and the original deed being presumably 
in the possession of the defendants, the plaintiffs were entitled to give secondary 
evidence of the contents without notice to the defendants in as much as they 
must have known that they would be required to produce it in the suit for 
redemption. (4) 


The presumptions raised 'by the section are confined to handwriting, exe¬ 
cution and attestation(5) ; so where a document more than thirty years old 
purports to be signed by an agent on behalf of a principal, no presumption 
arises as to the agent’s authority, which must be proved.(6) Where an old 
deed purported to be an appointment under a special power and to be executed 
by the attorney of the donee of the power, the Court presumed only the execu¬ 
tion of the deed, but not in the absence of the power or evidence thereof 
the authority of the solicitor to execute it.(7) The presumption arising under 
this section can be applied to a deed executed by an illiterate person whose 
signature has been made by some other person on his behalf.(8) This section 
merely allows a party to ask the Court to presume that a document which is 
more than thirty years old and purports to have been prepared or signed by 
a particular person was in fact prepared or signed by such person. But when 
a party producing such a document cannot show and the document itself does 
not purport to show who prepared or signed it, the mere fact of the document 
being more than thirty years old does not make it admissible without proof 
under this section. (9) 


Secondary The use by the Legislature of the words when any document is 'produced ,y 
evidence/ does not limit the operation of the section to cases in which the document is 
actually produced in Court, and, consequently, secondary evidence of an ancient 
document is admissible without proof of execution of the original when the 


( 1 ) Mussamut Shafig-un-nissa v. Shaban 
Ali, 6 Bom. L. R., 750 (1904), s. c., 26 
A., 581 : 9 C. W. N., 105. 

(2) Jmrit Chamar v. Sibdhari Pandey, 
17 C. W. N., 108 (1911). 

(3) Taylor, Ev., § 1838. A 9 to the 
effect of the alteration of a document in 
a material particular, see Manual Sen v. 
Shanker Shahai, 25 A., 580 (1903) 

(4) Dzcarka Singh v. Ramanand 
Vpadhya, 41 A., 592: s. c., 17 All. L. J., 
711 : 51 I. C., 295. See s. 66, P rov . (2). 

(5) See Khagcshwar Bhaitacharya v. 


Someshwar Dhattacharya, 33 C. L. J., 382’ 
(1921). 

(6) U bilack Rai v. Dal Hal Rai, 3 C., 
557 (1878); Thakoor Pcrshad v. Mussam - 
mut Bushmutly, 24 W. R., 428 (1875); 
Uggrakant Chowdhry v. Huro Chunder, 
6 C.. 209 (1880). 

(7) Re Airey, l Ch., 164 (1897). 

(8) Sher Ahmad v. Ibrahim, 52 I. C., 
314. 

(9) Charittar Rai v. Kailash Behari, & 
Pat. L. J., 306; s. c., 44 I. C., 422, 
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document is shown to have been lost and to have been heard of last in proper 
custody.(l) 

The Madras High Court observed with reference to a document of which 
secondary evidence had been permitted to be given(2), but in respect of which 
there was no evidence of execution :—“ It is not necessary to consider whether 
we should be prepared to follow the decision in Khetter Chunder Mookerjee v. 

Khetter Paul Sreeteerutno(3), if it had been shown, as it was in that case, that 
the original document coulcl not be produced by reason of its having been lost. 

In the present case there is nothing to show that the original document, which 
admittedly is in existence and in the custody of the Zamorin, could not have 
been produced if proper steps to procure its production had been taken,” and 
it, therefore, refused to raise the presumption mentioned in this section, though 
the original document of which a copy was admitted purported to be more than 
thirty years old. It is to be noted with respect to this case that though the 
grounds of admissibility are not stated, secondary evidence was permitted to 
be given, and that though the original document in the Calcutta case was in 
fact lost, there is nothing in that decision which limits the applicability of this 
section to one only of the cases in which secondary evidence is allowed, viz., 
loss of the original. No presumption can be made in favour of any document 
unless such document itself is produced before the Court invited to make the 
presumption. The production of a copy is insufficient.(4) Where, however, the 
production of the original document is impossible the Court is entitled to 
presume regarding the same on the production of a certified copy.(5) In 
the case cited(6) a darmakarari lease was granted in 1830. The original 
of this document was not in existence and a copy which was taken in 1881 
was produced in Court as it has been so produced on several previous occasions. 

There was no proof of execution of the original : Held, that the presumption 
was applicable to the copy produced. It is open to a party when producing 
an old document to rely on the presumption under this section and also on 
its proof, and a Court may presume a deed to be genuine even though it is not 
satisfied with the evidence tendered to prove its execution.(7) 

The period of thirty years is to be reckoned, not from the date on which the « Thirty 
document is filed in Court, but from the date on which, it having been tendered years old.” 
in evidence, its genuineness or otherwise becomes the subject of prdofL(8) It 
is not until the case comes on for hearing and the party producing the document 
is called upon to prove it, that the Court, after being satisfied that it comes 
from proper custody, can be asked to make the presumptions allowed by'this 
section. (9) 


Ancient documents are admissible under this section without proof of any Corrobora- 
acts, transactions or state of affairs necessarily, properly, or naturally referrible tion. 
to them. Inconsiderable (if any), weight, however, will be attached to docu¬ 
ments, which, though ancient, are not corroborated by evidence of ancient or 
modern enjoyment or by other equivalent or explanatory proof.(10) 


(1) Khetter Chunder v.‘ Khetter Paul, 
5 C., 886 (1880), followed in Ishri Prasad 
v. Lalli Jas, 22 A., 294 (1900). 

(2) Appathura Pathar v. Gopala Panik- 
kar , 25 M., 674 (1901). 

(3) 5 C\, 886 (1880). 

(4) Shripuja v. Kanhaypalal , 15 N. L. 
R., 192; s. c., 53 I. C., 947. 

(5) Raj Bahadur Lai v. Bindeshri, 50 
L. J., 219; s. c., 46 I. C., 344. 

(6) Banwari Lai v. Dzvarkanath Misser, 
29 C. L. J., 577; s. c., 52 I. C., 825. 

(7) Dzvarka v. Makka, 49 I. C., 419. 

(8) Minn Sir kar v. Rhfdoy Nath, 5 


C. L. R.. 135 (1879). 

(9) Field, E\\, 6th Ed., 259. 

(10) Taylor, Ev., §§ 665, 666 ;n Field, 

E\\, 6th Ed., 2£7 ; Markby, Ev., 68, 69; 
Boikunt Nath v. Lukhun Majhi 9 C L* 
R., 425, 429 (1881); Anund Chunder v! 
Mookta Kcshcc, 21 W. R., 130 (1874); 

Grant v. Byjnath Tcwarce, 21 W. R., 279 
(1874); Srcekunt Bhuttacharjec v. R a j 
Norain, 10 \V. R., 1 (1868): Bishoshur 
Bhuttacharjec v. Lamb , 21 W. R., 22 
(1873); Timangavda v. Rangangavda, 11 
B-. 94, 98, 102 (1877); Hari Chintaman 
v. Moro Lakshman, 11 B., 89 (1886). 




misTfy 



The value of ancient documents as evidence when admitted must depend 
in each case upon the corroboration derivable from external circumstances. In 
order to form an estimate of their value, the following considerations have 
usually been regarded as important: have they been produced on those previous 
occasions on which they would have been naturally produced, if in existence 
at the time(l) ; have any acts been done under them ; has therfe been ancient 
or modem corresponding enjoyment.(2) Thus where the intention of the founder 
of an endowment of an idol could only be gathered from an ancient and ambi¬ 
guous document, evidence of the purpose for which the proceeds of the land 
had been used was admitted to explain and corroborate it(3). and the Court 
may call in aid evidence of acts under it as a clue to its intention.(4) 

It is not sufficient that a document on the face of it purports to be more 
than thirty years old. In order to prove its authenticity a party must adduce 
evidence of the custody of the document, and ought (in order to give weight 
to it) to adduce such evidence of possession or other evidence of a like corro¬ 
borative nature as he is able. (5) The degree of credit to be given to an ancient 
document depends chiefly on the proof of transactions or state of affairs neces¬ 
sarily, or at least properly, or naturally referable to it.(G) In the undermen¬ 
tioned case, the Court observed that documents relating to land produced by 
a person out of possession, without proof of any act done in connection with them 
with the object of reducing the possession actually enjoyed by another to a 
limited or temporary interest, may be admissible as being produced from proper 
custody, but would generally have almost no weight in this country as a ground 
of inference.(7) 

Custody. This condition of admissibility must generally be proved by some other 

evidence. Where a party offers documents of such an age as to be incapable 
of being proved by direct evidence he is bound to prove their custody.(S) 
Though it is for the discretion of the Court to decide what is “ proper custody,’" 
this discretion is limited by the Explanation given of the section which itself 
follows the rule of English law laid down in the case of the Bishop of Meath v. 
Marquis of Winchester,( 9) The observations of Tindal, C. J., in that case 
have been adopted as applicable to cases coming within this section.(10) In 
that case Tindal, C. J., in speaking of documents found in a place in which, and 
under the care of persons with whom, such papers might naturally and reason¬ 
ably be expected to be fouiid, says, “ and this is precisely the custody which 
gives authenticity to documents found within it, for it is not necessary that 
they should he found in the best and most proper place of deposit. (11) If docu¬ 
ments continued in such custody, there never would be any question as to their 
authenticity, but it is when documents are found in other than their proper 
place of deposit, that the investigation commences whether it was reasonable 
and natural, under the circumstances in the particular case, to expect that they 
should have been in the place where they are actual^ foimd ; for it is obvious 
that, while there can be only one place of deposit strictly and absolutely proper, 


(1) Some evidence may be required to 
be given of the early existence and pub¬ 
licity of the document; Allucka v. Kashee 
Chunder, 1 W. R., 131 (1864). 

(2) Boikunt Nath v. Lukhun Majhi, 
supra. 

(3) P. C. (1909), Abhiram Goswami v. 
Shyama Charon Nandi, 36 C., 1103. 

(4) Kulada Prosad Dcgltoria v. Kalida 
Das Naik, 42 C., 536 (1915), citing Eng¬ 
lish cases. 

(5) Grant v. Baijnalh Tewarec, 21 W. 
R., 27 (1874) ; Srcchant Bhuttacharjcc v. 
Rai Narain. 10 W. R-. 1 (1868). 


(6) Hart Chintaman v. Moro Lakshman, 

11 B.. 89 (1886). 

(7) Timangavda v. Rangangavda, 11 B., 
94. 98. 99 (1877), per West, J. 

(8) Gour Paroy v. Wooma Soondurce , 

12 W. R., 472 (1869). 

(9) 3 Bing. N. C., 183, 200; 10 Bligh, 
462. 

(10) Trailohia Nath v. Shunto Chun- 
goni, 11 C., 539, 542 (1885). 

(11) P'ollowed in Sharfudin v. Govind, 
27 B.. 452, 462 (1902) ; s. c., sub voc. 
Tajttdin v. Govind, 5 Bom. L. R., 144. 
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—ere may be various and many that are reasonable and probable, though differ¬ 
ing in degree, some being more so, some less, and in those cases the proposition 
to be determined is, whether the actual custody is so reasonably and probably 
to be accounted for, that it impresses the mind with the conviction that 
the instrument found in such custody must be genuine. That such is 
the character and description of the custody, which is held sufficiently 
genuine to render a document admissible, appears from all cases.” Many 
decisions have been given both in England(l) and in India(2) as to the 
conditions which constitute proper custody, but each case must depend 
upon its own particular circumstances, it being impossible to lay down any 
rule which shall apply to all.(3) Thus in a suit to eject a tenant who had 
been in possession of a small homestead for forty years, the tenant produced 
a pottali purporting to be sixty years old granted to her father who had 
held possession under it, for twenty years until his death. It appeared 
that her father had left an infant grandson who was his sole heir, but who 
had never either before or after attaining his majority made any claim to 
the property. The Court held that her custody of the pottah was a natural 
and proper one within the meaning of this section.(4) When property had 
been in the possession of the plaintiff’s father, and documents relating to 
the property were found among the papers of a deceased gomastah , who 
had been in the father’s employ and had managed the property for the 
plaintiff during his majority, this was held to be a proper custody.(5) And 
although a person appointed manager of the property of an insane person by 
the Court ought to restore a document in his possession as such manager, to the 
proprietor when lie is removed from the management, his failure to do so does 
not make the custody of the document improper within the meaning of this 
section.(6) The mere fact that an ancient document is produced from the 
records of a Court does not raise any presumption that it was filed for a proper 
purpose, and that, consequently, the Court’s custody was a proper custody, 
ihe document must be shown to have been so filed in order to the adjudication 
of some question of which that Court had cognizance and which had actually 
come under its cognizance.(7) In the undermentioned case, the Privy Council 
observed as follows \ W ith reference to the argument as to the evidence in 
support of the bond, and particularly with respect to the custody of the bond, 
it is in their Lordships’ opinion sufficient to state that the bond was produced 
in the usual manner by the persons who clained title under the provisions of it 
and who therefore were entitled to the possession of it ; so that the bond must 
be held to have come from the proper custody.”(8) 

No custody is improper if it is proved to have had a legitimate origin, or 
it the circumstances of the particular case are such as to render such an origin 
probable. This provision is applicable to those cases in which the custody is 


(1) See Taylor, Ev.. §§ 660—664: 

Phipson. Ev., 5th Ed., 497—499. 

(2) v. post. 

(3) Norton, Ev., 267. For meaning of 

‘ custody.’ under Indian Penal Code, sec¬ 
tion 27. see Emperor v. Fateh Chand 
Agarivalla, F. B., 44 C., 477 (1917) 

(possession on behalf of another). 

(4) Trailokia Nath v. Shurno Chun- 
goni, 11 C., 539 (1885). 

(5) Hari Chiniaman v. Moro Lakshman, 
11 B„ 89 (1886). 

(6) Shyama Charan Nundy v. Abhiram 
Goswami. 3 C. L. J.. 306 ; io C. W. N., 
738; 33 C., 511. 

(7) Guddadhur Paul v. Bhyrub Chun- 
der, 5 C..^ 518 (1880). 


(8) Dcvaji Gaya v. Godabhai Godbhai , 
2 B. L. R., P. C\, 85, 86 (1869) ; s. c., 11 
W. R.. P. C.. 35; see also as to proper 
custody, Thakoor Pcrshad v. Bashmutty 
Koocr, 24 W. R., 428 (1875). Bkmvrie 
Singh v. Koylash Chuudcr, 21 W. R., 45 
(1874); Mussumnt Furcedoonissa \ Ram 
Onogra, 21 W. R., 19 (1873); Chundcr 
Kant v. Brojo Nath, 13 W. R., 109 (1870) ; 
Gour Paroy v. VVooma Soondarce, 12 W. 
R.. 472 (1869); Gurudas Day v. Sambhu 
Nath. 3 B. L. R., 258 (1869); Srcckanth 
Bhuttacharjce v. Raj Narain, 10 \V. R. y 
1 (1868) ; Mahomed Aisaddi v. Shaffi 

Mull a, 8 B. L. R., 26. 29 (1871) Vital 
Mahudeb v. Mahummad Ffusctt. 6 Bom. H 
C. R.. 90 (1869). 
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not, perhaps, that where it might be most reasonably expected, but is yet 
sufficiently reasonable to constitute such custody not improper. Thus in the 
two first illustrations to the section the documents are produced from their 
natural place of custody ; in the third illustration the documents ordinarily 
would be with the owner B : but under the circumstances /Vs custody is 
proper.(l) 


In the undermentioned case(2) Batty, J., was of opinion that the section 
read with the explanation seemed to insist only on a satisfactory account of the 
origin of the custody and not in the history of its continuance : and that pos¬ 
sibly the origin of the custody was alone regarded as material because it is 
intelligible that ancient documents may be overlooked and left undisturbed, 
notwithstanding a transfer of old, or creation of new interests. 


(1) Norton, Ev., 267. 462 (1902), s. c., sub voc. Tajudin v. 

(2) Sharfudin v. Govind, 27 B., 452, Govind, 5 Bom. L. R., 144. 
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CHAPTER VI. 
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Of the Exclusion of Documentary Evidence. 

In so far as the present Chapter deals not only with cases in which oral 
evidence is excluded by documentary evidence, but also with those m which 
oral evidence is admissible, notwithstanding the existence of a document, its 
subject-matter may properly, and in conformity with the English text-book, 
be described as the “ admissibility of extrinsic evidence to affect documents ; 
^ a branch of the law of evidence which is perhaps of all the most difficult of 
application. The construction of a document is a question of law to be deter- 
I mined by grammar or logic, the primary organs of interpretation, aided, when 
* necessary, by evidence to make the words which are used fit the external 
things to which the words are appropriate (s. 92 Proviso 6) and by evidence of 
the character mentioned in sections 95 to 98. When the meaning of a document 
has been truly ascertained that document itself is evidence of the intention 
of the writer. Intention is a psychological fact and can be proved under 
section 14 when the existence of intention is in issue or relevant, provided that 
the collateral fact is not too remote. (1) 

It is necessary, in the first place, to bear in mind in this connection that 
(as has been already provided by the Act) the contents of all documents, wh&t r 
» over be their nature, whether dispositive or non-dispositive (v. post), must be 
y \ proved by the production of the document itself, except in those cases in which 
^secondary evidence is admissible (sections 61 — 65). If, however, the question 
is not primarily as to the contents of a document, but as to the existence of 
matters of fact of which documents form the record and proof, other consider- 
lations come into play, which are the peculiar subject-matter of this portion of 
'the Act. The question then arises whether the fact of such record excludes 
other evidence of the matters which are so recorded, and whether these matters 
can, and if so, in what manner, be affected by such other evidence. To fully 
comprehend this distinction it is necessary to distinguish between dispositive 

1 for in the language of Bentham, “ pre-determined ”) documents, or documents 
which are uttered dispositively , i.e., for the purpose of disposing of rights ; and 
non-dispositive (or, in the language of Bentham, 44 casual ”) documents, ^ or 
those which are uttered non-dispositively . i.e., not for the purpose of disposing 
of rights. A casual or non-dispositive document ( e.g a letter or memorandum 
thrown off hurriedly in the ease and carelessness of familiar intercourse, without 
intending to institute a contract, and which is offered, not to prove a contract 
but to establish a non-contractual incident) is peculiarly dependent upon ex¬ 
traneous circumstances ; is often inexplicable unless such circumstances are put 
in evidence ; and employs language, which, so far from being made up of phrases 
selected foT their conventional business and legal limitations, is marked by the 
writer’s idiosyncrasies, and sometimes comprises words peculiar to himself. 
But whether such documents are informally or formally constituted, they agree 
in this, that a he parties to the case in which they are offered, 

they were not prepared for the purpose of disposing of the rights of the party 
from whom they emanate. Dispositive documents, such as contracts, grants 
of property and the like, on the other hand, are deliberately prepared, and are 
l H&uaOyLcouched in words which are selected for the purpose, because they have 
U settl ed legal or business meaning. Such documents are meant to bind the 


Admissi¬ 
bility of ex¬ 
trinsic evi¬ 
dence to 
affect docu¬ 
ments. 


(1) In re Amrita Bazar Fatrika Press, Ltd . 4/ C, 190; s. c.. 30 C. L. J-, 2S9. 
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party uttering them in both his statements of fact and his engagements of 
further action ; and they are usually accepted by the other contracting party 
(or, in case of wills, by parties interested), not in any occult sense, requiring 
explanation or correction, but according to the legal and business meaning of 
the terms.(l) 

The Chapter commences by enacting that no evidence in proof of the, temps 
of disposit ive documents and of matters required by law to be reduced to the 
yr form of a document (whether these ~ -Seers be dispositions or not) shalPbe 

y> given, except the document itself, or secondary evidence thereof when admissible. 

The very object for which writing is used'is to perpetuate the memory of what, 
is written down, and so to furnish permanent proof of it. In order to give effect 
to this, the document itself must be produced. Assuming that the document 

I has been produced as required, the next section, with certain provisos, e xclud es 
oral evidence for the purpose of contradicting, varying, adding to, or subtract¬ 
ing from its terms. To give full effect to the object with which writing is used, 
not only is it necessary that the document itself should be put before the Judge 
for his inspection, but also in cases where the document purports to be a final 
settlement of a previous negotiation, as in the case of a written contract, it is 
\ essential that the document shall be treated as final and not be varied by wo£fl 
I of mouth. If tlie first of these rules were not observed, the benefit of writing 
would be lost. There is no use in writing a thing down unless the writing is read. 
If the second rule were not observed, people would never know when a question 
was settled, as they would be able to play fast-and-loose with their writings.(2) 

I But though extrinsic evidence is thus inadmissible (a) to supersede (section 91), 
lor (b) to control , that is to contradict , vary , add to or subtract from the terms^>f 
1 the document (section 92), it may yet (c) be admissible in aid of and to explain , 
Vthe document (section 92, sixth proviso, sections 93—100). 

It is proposed to shortly observe upon these tliree rules, which form the 
subject-matter of this Chapter of the Act. The general distinction between 
| the sections just quoted is that sections 91, 92, define the cases in which docu¬ 
ments are exclusive evidence of transactions which they embody, while sections 
98—-100 deal with the interpretation of documents by oral evidence. The two 
> subjects are so closely connected together that they are not usually treated as 
Vdistinct; but they are so in fact. Thus A and B make a contract of marine 
insurance on goods and reduce it to writing. They verbally agree that the 
goods are not to be shipped in a particular ship, though the contract makes no 
such reservation. They leave unnoticed a condition usually understood in the 
business of insurance, and they make use of a technical expression, the meaning 
of which is not commonly known. The law does not permit oral evidence to 
be given of the exception as to the particular ship (section 92). It does permit 
oral evidence to be given to annex the condition (section 92, fifth proviso) ; and 
thus far it decides that for one purpose the document shall, and that for another, 
it shall not be regarded as exclusive evidence of the terms of the actual agree¬ 
ment between the parties. It also allows the technical term to be explained 
(section 98), and in so doing it interprets the meaning of the document itself, 
v The two operations are obviously different, and their proper performance 
depends upon different principles. The first depends upon the principle that the 
object of reducing transactions to a written form is to take-security against bfpd 
faith or bad memory, for which reason a writing is presumed, as a general rule, to 
.embody the final and considered determination of the parties to it. The second 


(1) Wharton. Kv., § 920; this distinc¬ 
tion is recognized by Sir J. Stephen in 

substance, Jhougli not in terms in s. 91 
of this Act, and in Art. 90 of his Digest 
of Evidence. The classification is not, 
however, entirely exclusive with reference 


to the subject-matter of s. 91. for matters 
which the law requires to be reduced to 
writing may (c.g., mortgages) or may not 
(c.g.. depositions of witnesses), constitute 
dispositions of rights 

(2) Steph. Introd., 171. 172. 
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depends on a consideration of the imperfections of language and of the inade¬ 
quate manner in which people adjust their words to the facts to which they 
apply. The rules contained in this Chapter of the Act are not perhaps difficult 
to state, to understand, or to remember; but they are by no means easy to^ 
I a pp ly, inasmuch as from the nature of the case an enormous number of transac- 
1 tions fall close on one side or the other of most of them. Hence, the exposition of 
these rules and the abridgment of all the illustrations of them which have 
occurred in practice occupy a very large space in the different text-wTiters(l) ; 
and hence also the difficulty, not infrequently experienced, of reconciling 
apparently conflicting cases, the facts of which, upon which the decision rested, 
are seldom, if ever, fully reported. 

\\ hen a transaction has been reduced into writing, either by requirements of 
! la\\^ or agreement of the parties, the writing becomes the exclusive me moria l 
thereof, and no extrinsic evidence is admissible to independently prove the 


\transaction (section 91). Oral proof cannot be substituted for the written 
evidence. Some of the grounds of the rule have already been considered. 
Others are that in the case of dispositive documents the written instrument 
\is, in some measure, the ultimate fact to be proved, and it has been tacitly treated 
b\ the parties themselves as the only repository and the appropriate evidence of, 
vhm agreement. The instrument is not collateral, but is of the very essence of 
. e transaction : and consequently in all proceedings, civil or criminal, in which 
ie issue depends in any degree upon the terms of the instrument, the party 
v lose vi nesses show that the disposition was reduced to writing must either 
produce the instrument or give secondary evidence th e reof.(2) So also in the 
case of instruments wind, the law required to be in writing, the law having 
r ; required that the evidence of the transaction should be in writing, no other proof 
i be substituted for that, so long as the writing exists and is in the power irf 
\ the party. Accordingly parol evidence is inadmissible to prove judicial dofcu-i 
ments, or private formal documents, such as wills and other dispositions of pro-j 
perty which the law requires should be reduced to the form of a document. To 


Extrinsic 
evidence is 
inadmis¬ 
sible to 
control the 
document. 


admit inferior evidence when the law requires superior would be to repeal the 
law. (3) 


Extrinsic evidence is not only inadmissible to supersede the document 
but also to control, that is to contradict, vary, add to, or subtract from, the terras 
of the document, though the contents of such document may be proved either 
by primary or secondary evidence according to the rules stated in the preceding 
sections of the Act. This Common Law rule may be traced back to a remote 
antiquity. It is founded on the inconvenience that might result, if mattersjn 
writing, made by advice and on consideration, and intended finally to embody 
the entire agreement between the parties, were liable to be controlled by what 
Lord Coke calls 41 the uncertain testimony of slippery memory.” When parties 
have deliberately put their mutual engagements into writing in language whftffi 
imports a legal obligation, it is only reasonable to presume that they have - 
introduced into the written instrument every material 1 term and circumstance. 
Consequently, extrinsic, or as it is often loosely called “parol,” evidence, is 
equally inadmissible in this connection whether it consists of casual convert- 
tions, declarations of intention, oral testimony, documents (provided thev are 
of inferior solemnity to the writing in question) or facts and events not in the 
nature of declarations, and whether such conversations were previous or subse¬ 
quent to, or contemporaneous with, the date of the principal document. Such 
\ evidence, while deserving far less credit than the writing itself, Would inevitably 
It end in many instances to substitute a new and different contract for that really 
Vgreed upon, and would thus, without any corresponding benefit, work infinite 


Extrinsic 
evidence is 
inadmis¬ 
sible to 
supersede 
the docu¬ 
ment. 




(1) StepR. Digest, pp. 184, 185. (2) Taylor, Ev., § 401. 

(3) lb § 399. 
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mischief and wrong.(l) The rule equally applies in the case of dispositions 
reduced to writing by the agreement of parties and of those which have been 
[so reduced in obedience to the requirements of the law in that respect. Th$ 
rule, however, only applies as between the parties to any such instruments 
or their representatives in interest. Persons who are not parties to a document 
°r their representatives in interest may give evidence of any facts tending tp 
show a contemporaneous agreement varying the terms of the document (section 
99). The rule is subject further to certain provisos which will be found dealt 
with in the notes to section 92, <post. 


evidence* is Xt tas been alread y observed that extrinsic evidence is inadmissible either 
admissible supersede or to control the document, that is, the document itself only must 
in aid and be produced in proof of the transaction which it embodies, and when so produced 
of P the 10n \ erms ma y contradicted, added to, or varied by, other evidence. But 

document. production it becomes necessary to construe the document. Putting a 

construction upon a document means ascertaining the meaning of the signs or 
words made upon it and their relation to facts.(2) Construction may be effected 
from an inspection and consideration of the terms of the document itself, or 
from such an inspection and consideration coupled with a consideration of 
\ certain classes of extrinsic evidence admissible in aid , explanation , and inter - 
{ pretation of documents. (3) 

The construction of a document before the Court is a question of law to be 
determined by Grammar and Logic, the primary organs of interpretation, aided 
where necessary by the subsidiary one of usage (section 98), where admissible 
to throw light upon the meaning of the words used.(4) To construe a document 
oral evidence of its author as to his intention is not admissible, though accom¬ 
panying circumstances (section 92, prov. 6) may be shown and considered. (5) 
The effect of a document depends on the intention of the parties as gathered 
from the terrfts-'of the instrument and from the surrounding circumstances.(6) 
In construing mercantile instruments, it is particularly the duty of a Court of 
Justice to regard the intention rather than the form, and to give effect to the 
i whole instrument. The intention must be collected from the instrument, but 
j resort may be had to mercantile usage (section 98) in certain cases as a key to 
its exposition. (7) In a case in the House of Lords it was said bv Lord 
Loreburn, L. C, “ there is no cannon of construction by which the rigour of inter¬ 
pretation in some commercial documents must be proportioned to the importance 
of the stipulation to be construed. There is only one standard of construction 
(except where the words have acquired a special conventional meaning), namely, 
what do the words mean on a fair reading of the whole document,”(8) As for 


G) Taylor. Ev., §§ 1132, 1148; Phip- 
son, Ev., 5th Ed., 544. 


Das v. Lcggc. supra. See Mathura Prosad 
v. Rukmini Koer , 17 C. L. J., 87 (1913) 
( ekramama) ; Nrityamoni Dassi v. Lakhan 
Chandra Sen, 43 C.. 660 (1916) (deed of 
covenant); Bank of Bengal v. Ramanatha 
Chctty, P. C., 43 C., 527 (1915) (power 
of attorney) : Vissanji Sons & Co. v. 
Shapurji Burjorji, P. C. 36 B., 387 (1912) : 
Doorga Prosad v. Gosta Behari Nandi, 17 
C. L. J., 53 (1913). 


(2) Steph. Dig., Art. 91. 


(3) See Raboo Rambuddun v. Ranee 
Kunzvar, W. R., 1864. Act X, 22. 42 (though 
Undoubtedly a document may be explained 
by oral evidence, the latter cannot be ad¬ 
mitted to vary the terms of a writ'en 
instrument, which terms arc in themselves 
clear and .undoubted). 


47 C„ 190. 


(4) Mahalachmi Ammal v. Palani Clietti, 
6 Mad. H. C. R., 245, 246, 247 (1871)1 
In re Amrita Bazar Patrika Press, Ltd., 


(7) Brad don v. Abbott, Taylor’s* Re¬ 
port. 342, 356 (1848) ; Supreme Court, 
Plea Side, per Sir L. Peel, C. J. 


(5) Bcti Mahurani v. Collector of Eta- 
u-ah, 17 A., 198, 209. P. C. (1894); 
Balkishcn Das v. Lcggc, 4 C. W. N 
(1899) ; s. c., 22 A., 149. 


(8) Nelson Line v. Nelson & Sons, H. 
Lv (1907); Com. cases, pp. 13 , 1 04; & 

sec also Sheik Mahamad Pnviuih** ■>, 





(6) Succaram Morarji v Kalidas 
Kalianji. 18 B., 631 (1894^; Balkishen 
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jSmients executed in the Mofussil, it was held in another later case(l) that 
these came within the statement of the Privy Council, in Hanumanpersaud 
Panday s Case(2), that deeds and contracts of the people of India ought to be 
liberally construed. * 

In the citations now made, two important classes of extrinsic evidence are 
alluded to, viz., proof of suxj'ounding circumstances and of usage. Firstly , the 
document must be applied to the facts. In order that the Court may be placed 
as nearly as possible in the position of the author of the instrument, evidence is 
admissible of all surrounding circumstances(3), which will enable it to identify 
the persons or the tiling to which the writing refers, or to ascertain the nature and 
qualities of the subject-matter of the instrument (section 92, prov 6). Secondly , 
evidence may be given when necessary, of the meaning of the words and signs 
made upon a document; for without such a knowledge it would be impos¬ 
sible to understaiid and construe a document(4) (section 98). But evidence 
may not be given to show that common words, the meaning of which is plain 
and which do not appear from the context to have been used in a peculiar sense, 
were in fact so used.(5) Under this heading will come the testimony both of 
experts and non-experts as to the meaning, but not as to the construction of 
the language and evidence of usage to explain the terms of the document.(6) 
In the undermentioned case, it was held that in construing a Hindu deed of 
compromise the situation of the parties and their rights at the time the deed 
jias Mccii e must be considered.(7) Usage is admissible not only to explain 
unex ’P resseAxnciden ^ to a document, provided they are not expressly 
excluded by, nor inconsistent with, the terms thereof (section 92, prov. (5).(8) 

The abovementioned class of extrinsic evidence will have to be resorted 
to n the case of documents apart from the question of ambiguity properly so- 
called. Another set of rules comes into play where there is an ambiguity in the 
document. But as these latter rules depend upon the existence of some ambl- 
guity, it is clear that when the words of a document are free from ambiguitv and 
external circumstances do not create any doubt or difficulty as to the proper 
application of the words, extrinsic evidence for the purpose of explaining the 
document according to the supposed intention of the parties is inadmissible. (9) 
(section 94, post). There is in fact in such cases nothing to explain. The docu¬ 
ment must be construed according to the plain common meaning of its terms, and 
words may not be imported into it from any conjectural view of its intention 
which would have the effect of materially changing those terms. The language 
used must be given effect to.(10) In a case where a vendor had purported 
to convey all his right, title, and interest, but contended that he only meant 


(O Janardan v. Anant (1908), 32 B.. 
386. 

(2) Hanumanpcrshad Fan day v. Mt. 
Babocc \1 unraj Kootncercc (1856), 6 Moo. 
I. A., 411; Nidham Singh v. Shaw Singh, 
48 P. R., C. J., 40, p. 155 (1913). 

(3) See cases cited in the notes to s. 
92, prov. (6), Succaram Morarji v. Kali- 
das Kalianji, 18 B., 631 (1894); Janki v. 
B hair on, 19 A., 133 (1896) ; Rani Mcwa 
v. Hulas Kaicar, 13 B. L. R-. 312 (1874); 
and she notes to s. 92, Proviso (6) post; 
Balkishen Das v. Legge, 22 A.. 149, 156 
(1899) ; Jafar Husen v. Ranjit Singh, 21 

4 (1898) ; Phipson, Ev.. 5th Ed., 598—r 

601. 

(4) See s. 98, post. 

(5) Steph. Dig., Art. 91, cl. (2). So 
e\ idence may not be given to show that 


the word “ boats M in a policy of insur¬ 
ance means “ boats not slung on the out¬ 
side of the ship oil the quarter.” Blackct 
v. Royal Exchange Co., 2 C. & J„ 244. 

(6) Phipson, Ev., 5th Ed., p. 580; s 
98, post. 

(7) Sambasitva Ayyar v. Visham Ayyar 
(1907), 30 Mad., 356, & see Dinonath 
Mukerji v. Copal Churn Mukcrji, 8 C. L. 
R.. 57. & Canpat Rao v. Raw Chqndar, 11 
All., 2<>o; & Sreemntty Rabutty Dossee v. 
Sibchunder Mullick, 6 Moo’. I. A., 1. 

(8) See notes to s. 92, prov. (5), post. 

(9) See s. 94, post; Shore v. Wilson, 
5 Scott, N. R., 598, 1037. 

(10) 3/ ussumat Bhugbutii v. Choudhry 
Bholanath, 21 I. A.. 256 (1875) ; Shore v. 
Wilson, supra. 
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— convey as beneficial owner, (being then unddr the belief that he was bene- 
ficially entitled) and not as an executor, it was held by the Privy Council that 
the plain legal interpretation of a document could not be affected by speculation 
as towhtwb particular rights were present in the mind of a‘patty, and that, in 
the circumstances, he had conveyed as executor. (1) There may, however, be an 
ambiguity which, again may be either patent or latent. In the case of a patent 
ambiguity, no extrinsic evidence in explanation of the instrument will be 
admissible (section 93, pust).(2) If, on the other hand, there be a latent 
ambiguity, extrinsic evidence vail be admissible (sections 95—97, post). (3) 
\\hen extrinsic evidence is thus admissible in explanation of latent ambiguities 
all forms of evidence including declarations of intention by the author of the 
instrument(4), will be receivable. 


»So the conduct and acts of, and course of dealing between, the parties will 
be admissible in aid of the interpretation of documents, the meaning of which is 
doubtful.(5) It was held by the Privy Council that though a power-of-attorney 
did not expressly authorize certain transactions, tl]e authority was implied by 
the nature of the business with which the attorney was entrusted.(6) And 
in another it was held by the Privy Council that all the facts and circumstances 
taken in conjunction with the statements in a document showed that it was 
not part of a bond fide family arrangement.(7) In the case of Purmanandas 
Jeetoaiulas(8) the admissibility of this form of evidence was observed 
upon as follows :—“ The authorities in favour of interpreting the lease by 
the acts of the parties are summed up in Broom’s Legal Maxims (3rd 
edition, 608), under the title ‘ Contemporanea expositio est optima et fortissima 
hi lege' The rule is that ambiguous words may be properly construed by the 
aid of the acts of the parties. See Doc d. Pearson v. Ries{ 9), per Tindal, C. J., 
and Chapman v. Bluck( 10), per Park, J. The widest effect given to the acts of 
parties as assisting the interpretation of written instruments is in the case of 
ancient grants and charters, specially in determining what passed thereunder, 


(1) Bijraj Nopani v. Para Sundary 
Dasce, P. C., 42 C.. 56 (1915); see Para 
Sundary Dasce v. Bijraj Nopani 37 C.. 
362. 

(2) See s. 93. post. 

(3) See ss. 95^97, post. 

(4) See ib., post. 

(5) In re Purmanandas J cewandas, 7 B., 
109, 116 (1882) ; Mohan I.all v. Urno- 
poorna Dossed, 9 W. R., 566, 569 (1868) 
[evidence as to the mode in which the 
parties had dealt with the property in 
dispute] . Baboo Rambuddun v. Ranee 
Kunowar, W. R., 1864, Act X, 22, 24 
[evidence of subsequent dealings between 
the parties] ; Baboo Dhunput v. Sheikh 
Jowahar, 8 W. R.. 152, 153 (1867), see 
s. 8. ante p. 145, and cases cited in note 
5 on that page, and in Phipson, Ev., 5th 
hd., 580—581 but see also Ford v. Yates, 
2 M. & Gr., 549; Lockett v. Niclin, Kxch.. 
30; Jafar Hu sen v. Ran jit Singh, 21 A.. 
4 (1898) Tin construing a mortgage-deed 
the terms of which are of a doubtful 
character, the intention of the parties as 
dcducible from their conduct at the time 
of execution and other contemporaneous 
documents executed between them is to be 
looked atj. In a case before the Privy 
Council in which the document was 
unambiguous the committee held that the 


legal effect of an unambiguous document 
such as that in suit could not be controlled 
or altered by evidence of the subsequent 
conduct of the parties. Balkrishen Das v. 
Ram Narain, 30 C., 738 (1903), and Vis- 
sanji Sons v. Shapurji Burjorji Bharoocha, 
P. C. (1912), 36 B., 387, and for construc¬ 
tion of a doubtful grant in favour of the 
grantee see Higgins v. Nobin Chander, 11 
C. W. N., 809. 

(6) Bank of Bengal v. Ramanathan 
Chetty. p. c. 43 C. 527 (1915), see Bryant 
Bonis and Bryant v. Banquc dn Peupla 
A. C., 170 (1893). 

(7) Nrityamoni Dossec v. Lakhan 
Chandra Sen, P. C. 43 C., 660 (1916). 

(8) 7 B„ 109, 116 (1882). 

(9) 8 Bing., 178, 181. [“Upon the 

general and leading principle in such 
cases, we are to look to the words of the 
instrument and to the acts of the parties 
to ascertain What tlieir intention was: if 
the words of the instrument be ambiguous 
we may call in ’aid the acts done under it 
as a clue to the intention of the parties.’ ] 

O0) 4 Bing. r N. C., 187, 195. [“ The 

intention of the parties must be collected 
from the language of ihe instrument and 
may be elucidated by the conduct they 
have pursued: Morgan v. fiiss<ll, 1 T. R. 
735 ; Baxter v. Brown, 2 W. BI ., 973.’’] 
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a matter naturally hard to discover from the instrument itself after the lapse 
of many years. The case of IVaterpark v. Fennd( 1) seems to be the one which 
goes furthest in this direction, in which case the word 1 2 3 4 5 6 7 8 village * was held to 
include ‘ a mountain.’ On the other hand, the rule is plain that, the acts oi 
parties cannot be allowed to affect the construction of written instrumen s 
if that construction be in itself unambiguous; the cases of Moore v. l<oley(2) 
and Iggulden v. May(3) already cited on the first point reserved aTe also autho¬ 
rities on this point.” (4) Thus where an ancient document is not ambiguous 
its interpretation cannot be affected by evidence that the parties have for a 
long time acted as if they understood it otherwise.(5) In a case in the Privy 
Coimcil it was said that contemporanca expositio as a guide to the inter¬ 
pretation of a document is often dangerous and that great care must be taken 
in its application.(6) 


The English practice on this point is now much modified. The modern rule 
allows circumstantial evidence of intent in all cases of ambiguity, patent or 
latent, provided the former be not inherently incurable ; but confines direct 
declarations of intent strictly to equivocations.(7) 

The Indian Succession Act in Part XI contains similar provisions to some 
of those in this Chapter, which it is declared (section 100) is not to be taken to 
affect any of the provisions of the former xVct relating to the construction of 
Wills(S), and section G8 of that Act has now been incorporated in the Hindu 
Wills Act. 



The Indian 
Succession 
Act. 


91. When the terms of a contract, or of a grant(9) or of Evidence of 
any other disposition of property, have been reduced to the form oontraote. 
of a document, and in all cases in which any matter is required grants and 
by law to be reduced to the form of a document, no evidence(lO) positions of 
shall be given in proof of terms of such contract, grant or ^duce!? to 
other disposition of property, or of such matter,(11) except ihe 


(1) 7 H. E. Cal. 684. 

(2) 6 Ves., 232. 

(3) 9 Ves., 325, and 7 Fast., 237. 

(4) In re Purmanandas Jeewandas, 7 

B., 109, 116 (1882). So in Balkishcn Das 
v. Ram Narain, 7 C. W. N, 578 (1903), 
the Privy Council held that it would not 
be right to hold that the legal construction 
or legal effect of an unambiguous docu¬ 
ment, like the ekrantama in that case, 
could be controlled or altered by evidence 
of the subsequent conduct of the parties, 
and that the case of Baboo Doorga v. 
Mussamat Kundun, 1 I. A., 55 (1873), 

was no authority for such a proposition. 

(5) Kulada Prosad Deghorca v. Kali 
Das Naik, 42 C., 536 (1915). 

(6) Raghojirao Saheb v. Lakshmanrao 
Saheb , P. C. 36 B.. 639; 17 C. L. J., 17 
(1913). 

(7) See Phipson, 5th Ed.. 580. 581 - 
Thayer, p. 424; Hawkins, 2 Jur. Soc. Pap., 
298; Colpoys v. Colpoys, Jacob, 451; & 
Theobald on Wills, 7th edition (1908), 
p. 123, and Jarman on Wills, 6th edition, 
p. 516. 

(8) See ss. 93—104, post „ and for 
4 operation of Hindu Transfers and Bequests 

Act. Madras Act I of 1914 sec Muthu - 
sivamy Ayyar v. Kalygni Animal, 40 M., 


818 (1917). 

(9) In Somasundara Mtidaly v. Durai- 
sami Mudaliar, 27 M.. 30 (19Q3), the ques¬ 
tion was referred to whether the word 
“ grant ” in this section meant a grant of 
property only or whether it refers to other 
grants also, in which latter case it was 
doubted whether the authority to adopt 
set up in that case could be proved. For 
meaning of 14 grant" in India where relating 
to property see Shashi Bhusan Misra v. 
Jyoti Prasad Siugh, P. C. 44 C,, 585 
(1917) (.it has not the special and techni¬ 
cal meaning assigned to it in English Law). 
See Hart Narayan Singh Deo v. Srirani 
Chakravarti, P. C. 37 C., 723 (1910); 37 
I. A., 136: Durga Prasad v. Braja Nath 
Bhosc, P. C. 39 C., 696 (1912); 39 I. A., 
133, and for construction of grant see 
Secretary of State v. Srinivasa Charia t 40 
M., 268 (1917). 

(10) Evidence may, however, be taken 
where a Criminal Court finds that a con¬ 
fession or other statement of an accused 
person has not been recorded in manner 
prescribed —See Act V of 1898, s. 533, and 
post. 

(11) Where an unregistered lease is 
rejected evidence may be given as to the 
relationship of landlord h tenant: Nago 
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^document itself, or secondary evidence®) of its contents in cases 
in which secondary evidence is admissible under the provisions 
herein-before contained. 


Exception 1 . —When a public officer is required by law to 
be appointed in writing, and when it is shown that any particular 
person has acted as such officer, the writing by which he is 
appointed need not be proved. 

Exception 2.—Wills [admitted to probate in British India] (2) 
may be proved by the probate. 

Explanation 1 . —This section applies equally to cases in 
which the contracts, grants or dispositions of property referred to 
are contained in one document, and to cases in which they are 
contained in more documents than one.(3) 

Explanation 2.—Where there are more originals than one 
one original only need be proved.(4) 

Explanation 3.—The statement, in any document whatever, 
of a fact other than the facts referred to in this section, shall not 
preclude the admission of oral evidence as to the same fact.(5) 


Illustrations. 

(a) If a contract be contained in several letters, all the letters in which it is cbntained 
must be proved. 

( b) If a contract is contained in a bill-of-exchange, the bill-of-exchange must be 
proved. (6) 

(c) If a bill-of-exchange is drawn in a set of three, one only need be proved. 

(d) A contracts, in writing with B, for the delivery of indigo upon certain terms. The 
contract mentions the fact that B had paid A the price of other indigo contracted for verbally 
on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. 

The evidence is admissible. 

(e) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. The evidence is admissible. 

Principle. —It is a cardinal rule of evidence, not one of technicality but of 
substance, which it is dangerous to depart from, that where written documents 
exist they shall be produced as being the best evidence of their own contents.(7) 
In the cases mentioned in this section the writing itself (or secondary evidence' 4 of 
its contents) is not only the best but is the only admissible evidence of the matter 


v. Tukaram, 49 I. C., 843. Again a docu¬ 
ment may not be admissible to prove a 
transfer but may be used to show nature of 
possession taken: Varada Pillai v. Jeera 
Ratnctmmal, 24 C. W. N., 346. 

(1) E.g., see Entisham All v. Jamna 
Prasad, 24 Bom. L. R.. 675 (1922). 

(2) These words in brackets in s. 91. 
Exception (2). were substituted for the 
original words by Act XVIII of 1872, s. 
7. 


(4) See Jllust. (c). 

(5) See Iilusts. (d) & (e). 

(6) This illustration does not prevent a 
plaintiff from resorting to bis original con¬ 
sideration in cases of unstamped docu¬ 
ments in a suit on the consideration where 
there is an independent admission of the 
loan. Krishnaji v. Rajmal. 24 B., 360, 364 
(1899). 

(/' Dmofttoyi Dcbi v. Roy Luclimiput, 
7 I. A.. 8. 15 (1879). 


(3) See Iilusts. (a) & (b). 
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it contains. “ It is likewise a general and most inflexible rule that where- 
, ever written instruments are appointed, either by the requirements of the law, 
Q.r by the cojnpact of parties, to be the repositories and memorials of truth, any 
other evidence is excluded from being used either as a substitute for such instru¬ 
ments, or to contradict or alter ’them. This is a matter both of principle and 
policy ; of principle, because such instruments are in their nature and origin 
entitled to a much higher degree of credit than parol evidence of policy, because 
it would be attended with .great mischief, -if those instruments upon, which 
men’s rigldsVjepended were liable to be impeached by loose collateral evidence. 
Where^the terms of an agreement are redticed to WTiting, the document itself, 
being constituted, by the parties as the expositor of their intentions , is the only in¬ 
strument of evidence in respect of that agreement which the law .will recognise, 
so long as it exists for 1 the purpose of evidence.”(l) The very object for which 
writing is used is to perpetuate the memory of what is written down and so to 
furnish permanent proof of it. Unless the rule required the production of the 
document, the benefit arising from a written record of past transactions would 
be lost. (2) See Introduction, ante and Notes , post . 

a. 3 (“ Document.”) 

8. 3 (“ Evidence.”) 

s. 63 (“ Secondary evidence.”) 


8. 92 (Exclusion of evidence of oral agree¬ 
ment.) 

88. 92 — 100 (Admissibility of extrinsic evi- 
denceto affect documents.) 

88. 65, 66 (Cases in which secondary evidence s. 144 (Objection to oral evidence as to 


is admissible.) 


matters in writing.) 


N. V. 


’^EV , & Art ’ 9 °’ P1> ' 184 ’ 185 ; Tay,or ’ Ev " §§ 398—427 : Best, Ev., § 223 ; Roscoe, 


COMMENTARY. 

The cases under the rule requiring the contents of a document to be proved Extrinsic 
bv the document itself, if its production be possible, may be arranged in three evidence 
classes(3) : the first class containing all writings, other'than those contained inadmissible 
in the second and third classes, material to the issue, the existence or contents sede the' 
oi which are disputed.(4) This class is provided for by section 64, ante which document, 
enacts that documents must be proved by primary evidence, except in the cases 
thereinafter mentioned.(5) The second and third classes are provided for by 
the present section. The second class contains those instruments which the 
parties themselves have put in writing ; and the third, those instruments which 
the law requires to be in writing. As to the cases in which secondary evidence 
may be given, see sections 65, 66, ante. 

. ^ il’ is stated that oral testimony cannot be substituted for any writing 

included in either of the three classes abovementioned, a tacit exception 
must, in England, perhaps be made in favour of the parol udmissiofis of a party 
and of his acts amounting to admissions, both of which species of evidence are 
always received as primary proof against himself, and those claiming under 
him, although they relate to the contents of a deed or other instrument which 
are directly in issue in the cause.(6) On this point the Indian Evidence Act 
introduces a stricter rule, oral admissions of the contents of documents not being 
admissible as primary but only as secondary evidence.(7) Written admissions 


(1) Starkie, Ev., pp. 648, 655, cited in 
Kasheenath Chat terjee v. Chundy Ch'S.rn, 
5 W. R., 68, 60 (1866). 

(2) Step. Introd., 171. 172; Step. 

D, f;\ PP * 184 ’ 185 5 Best, Ev., § 223. 

(3) Taylor. Ev., § 398. 

W, LE 


(4) Taylor, Ev., § 398. 

(5) v. ante, notes to s. 64; and Taylor, 
Ev„ § 409. 

(6) Taylor, Ev., §§ 410, 411. 

(7) S. 22, ante. 
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of the existence, condition or contents of a document, are admissible under 
el. (b), section 65, ante , without notice, proof of loss or the like; but they are 
only secondary and not primary evidence.(l) A witness may, however, give 
oral evidence of statements made by other persons about the contents of docu¬ 
ments if such statements are in themselves relevant facts. (2) As to the taking 
of objection to the giving of evidence excluded by this section, see section 144, 
post. 


reduced to P^ ace> ora ^ P r00 ^ cannot be substituted for the written evidence 

the form of any contract, grant or other disposition of property, which the parties have 
a document put in writing. Here the written instrument may be regarded, in some measure, 
agreement as ultimate fact to be proved, especially in the case of negotiable securities ; 
of parties. and in all cases of written contracts, the writing is tacitly considered by the par¬ 
ties themselves as the only repository and the appropriate evidence of their 
agreement.(3) In every country certain negotiations almost invariably take 
place before a contract is reduced to writing; and it is usual that the terms of 
the contract should, with more or less accuracy, be agreed on verbally before 
the written instrument embodying them is prepared. But when a contract 
has once been put in writing and signed by the parties, the written instrument 
contains, and is, the only evidence of the contract, and the parties cannot give 
it the go-by, and fall back upon the original verbal agreement.(4) The written 
contract is not collateral, but is of the very essence of the transaction(5), and 
consequently in all proceedings, civil or criminal, in which the issue depends in 
any degree upon the terms of a contract, the party whose witnesses show that 
it was reduced to writing must either produce the instrument, or give some good 
reason for not doing so. Thus, for example, if, in an action to recover land 
against a tenant holding over, or in an action for the use and occupation of real 
estate, it should appear either on the direct or cross-examination of the plaintiff’s 
witnesses, that a written contract of tenancy has been signed, the plaintiff must 
either produce it, or account for its absence.(6) So, if a landlord were to bring 
an action against a tenant for rent and non-repair, and it should appear that 
the parties had agreed by parol that the tenant should hold the premises on 
the terms contained in a former lease between the landlord and the stranger, a 


(1) S. 65, cl. ( b ). 

(2) S. 144, post. 

(3) Taylor, Ev., § 401, cited in Bcnarasi 
Das v. Bhikhari Das , 3 A., 17, 721, 722 
(1881). 

(4 ) Jivandas Keshavji v. Framji Nana- 
bhai, 7 Bom. H. C. R, O. C. G., 45, 68 
(1870) ; Pothi Reddi v. Velayudasivan, 10 
M., 94, 97, 95 (1886). 

(5) See R. v. Castle Morton, 3 B. & A., 
590 per Abbott, C. J. The principles on 
which a document is deemed part of the 
essence of any transaction, and consequent¬ 
ly, the best or primary proof of it, are 
thus explained by Domat:—“ The force 
of written proof consists in this: men 
agree to preserve by writing the remem¬ 
brance of past events, of which they wish 
to create a memorial, either with a view 
of laying down a rule for their own 
guidance, or in order to have, in the 
instrument, a lasting proof of the truth 
of what is written. Thus contracts are 
written, in order to preserve the memorial 
of what the contracting parties have pres¬ 
cribed for each other to do, and tO take 


for themselves a fixed and immutable law 
as to what has been agreed on. So testa¬ 
ments are written, in order to preserve the 
remembrance of what the party, who has a 
right to dispose of his property, has ordain¬ 
ed concerning it, and thereby to lay down 
a rule for the guidance of his heir and 
legatees. Oti the same principle are re¬ 
duced into writing all sentences, judgments, 
edicts, ordinances and other matters, which 
either confer title, or have the force of 
law. The writing preserver unchanged 
the matters entrusted to it, and expresses 
the intention of the parties by their own 
testimony. The truth of written acts is 
established by the acts themselves, that is, 
by the inspec'ion of the originals.”— See 
Domat’s Civ. Law, L. 3, Tit 6, § 2. 

' '* > C' '\or. I\v., § 401; Brewer v. 

Palmer t 2 Esp., 213, per L,ord Eldon; 
Penn v. Griffith, 6 fcing., 533; 4 M. & P., 
299 S. C.: Henry v. A f. of Westmeath, 
ir. Cir. R., 809, per Richard, B.; Thunder 
v. JEarren, 8 Ir. Law R., 181 ; Rudge v. 
McCarthy, 4 id., 161. 
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imshWit would be directed unless this lease could be produced.(l) . "Wliere it 
was alleged. that ap tfral agreement to pay was made when a, pro-note -was 
executed, it was held tliat the latter could alorie' supply' evidence of the agree¬ 
ment, and since it was inadmissible through default in stamping no proof could 
be tendered.(2) ' • \ 

The same strictness in requiring the production of the written instrument 
has prevailed where the question at issue was simply what amount of rent Vas 
reserved by the landlord(3), or who was the actual party to whom a demise had 
been made(4), or under whom the tenant came into possession(5) ; and in an 
action for the price of labour performed, wheTe it appeared that the work was 
commenced under an agreement in writing but the plaintiff’s claim was for extra 
work, it has been several times held that, in the absence of positive proof that 
the work in question was entirely separate from that included in that agree¬ 
ment, and was in fact done under a distinct order, the plaintiff was bound to 
produce the original document, since it might furnish evidence not only that the 
items sought to be recovered were not included therein, but also of the rate of 
remuneration upon which the parties had agreed.(6) On like principles where an 
auctioneer delivered to a bidder, to whom lands were let by auction, a written 
paper signed by himself containing the terms of the lease, the landlord was held 
bound, in an action for use and occupation, to produce this paper duly stamped 
as a memorandum of an agreement . (7) A deed of partition was executed among 
three brothers C, N & B, on the 19th March 1867, but was not registered. It 
Tecited that, some years previously to its date, a division of the familv property 
vi ic exception of three houses, had been effected, and it purported to divide 
these houses among the brothers. In a suit brought by C's widow for the re- 
covery of the house which fell to C’s share, it was held that, although the deed 
did not exclude secondary evidence of the partition of the family property 7 >re- 
i ious y i\K ec, yet it affected to dispose of the three houses by way of parti- 
iou made on the day of its execution and, therefore, secondarv evidence of its 
contents was madimssible by the terms of the present section. (8) Oral evidence 
of the fact of partition is admissible even when the deed embodying the terms 
of the partition is inadmissible in default of registration.(9) 

The fact, that in cases of this kind, the writing is in the possession of the 
adverse party, does not change its character ; it is still the primary evidence of 
the contract; and its absence must be accounted for by notice to the other party 
to produce it, or in some other legal mode,- before secondary evidence of its 
contents can be received. (10) 


H) Id.; Turner v. Power, 7 B. & C., 
625; M. & M., 131, S. C. 

(2) Ganga Ram v. Amir Chnnd, 66 P. 
R. (1901); and see Asimat Singh v. 
KaJzvant Sitigh, 71 P. R. (1906). 

(3) lb., § 402; R. v. Merthyr Tidvil, 1 
B. & Ad., 29 ; Augustine v. Challis, 1 Ex. 
R.. 280 where Alderson. B., observed: 
"You may prove by parol the relation of 
landlord and tenant, but without the lease 
you cannot tell whether any rent was due.” 
See as to this, Nago v. Tukaram, 49 I. C., 
843. 


(4) lb., R. v. Rawden, 8 B. & C., 708; 
3 M. & R., 426, S. C. 

. 1b.; Doe v. Harvey , 8 Bing., 239; 

1 M. & Sc., 374, S. C. 

>r ay * 0r ’ ^ V *’ § 401; Vincent v. Cole, 
* o ^oi 25 « per Lord Tentcrden; 3 C, 
& 481, S. C., Burton v. Cornish, 1 


Dowl. & L. t 585; 12 M. & \V., 426, S. C.; 
Jones v. Howell, 4 Dowl, 176; Holbard v. 
Stephens, 5 Jur., 71, Bail, C.. per Williams, 
J.; Parton v. Cole, 6 Jur., 370, Bail, C., 
per Patteson, J.; see Reid v. Batte, ji. & 
M., 413, and Edie v. Kingsford, 14 Com. 
B., 759. 

(7) lb., Rpmsbottom v. XIorley, 2 M. & 
Sel, 445. See Ramsbottom v. Tunbridge, 
ib., 434. See also Hawkins v. lVarrc, 3 
B. & C., 697, where Abbott, C. J., draws 
the distinction between papers signed by 
the parties or their agent, and those which 
are unsigned. 

(8) Kachubaibin Gulabchand v. Krishna - 
baikom Babaji , 2 B., 635 (1877). 

(9) Chhotal Adiiram v. Bai Mahakorq, 
41 B., 466 (1917). 

(10) Taylor, Ev., § 404. 
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It has been held , however, both in England(l) and in this country(2), that 
if a plaintiff can establish a primd facie case without betraying the existence of 
a written contract relating to the subject-matter of the action, he cannot be pre¬ 
cluded from recovering by the defendant subsequently giving evidence that the 
agreement was reduced into writing ; but the defendant, if he means to rely on a 
written contract, must produce it as part of his evidence, and in the event of its 
turning out to be unstamped or insufficiently stamped, he must pay the duty and 
penalty.(3) In practice what usually happens is that so soon as the plaintiff 
begins to give parol evidence of an agreement which the defendant knows to 
be in writing, objection is taken -by the defendant, and the plaintiff is forced 
by the Judge to produce the agreement under penalty of having the parol evi¬ 
dence excluded. (4) When the plaintiff’s case has been closed, the defendant is 
not to get rid of it by suggesting the existence of a writing which he is unable 
legally to produce, and on the subject of which he might have cross-examined 
the plaintiff’s witnesses. In the case last cited, the facts were as follows :— 
The plaintiffs alleged that in 1866 the defendant’s father had let land to their 
predecessor in title in perpetuity on fazendari tenure for building purposes, 
subject to a certain rent. They complained that the defendant sought to eject 
them, and they prayed for a declaration that they were entitled to the land in 
perpetuity subject only to payment of the yearly rent. In the event of its being 
held that they were not perpetual tenants, they prayed that the defendant might 
be ordered to pay them Us. 7,000, the value of the buildings on the land. The 
plaintiffs made out a jprimdfacie case without showing, or its being shown, that 
there was any agreement of lease. Before the case had concluded, however, 
a document was produced which was said to be a counterpart of the agreement 
of letting made in 1866. It was not registered, and was, therefore, inadmissible 
in evidence. It was not tendered, but it was shown to the defendant in cross- 
examination, and he denied that it was a genuine document. In this case it 
was held that, as the document was not referred to in the plaint, written state¬ 
ment or issues, and was not before the Court, the evidence should be looked 
at to ascertain the terms of the tenancy by which the plaintiffs and their pre¬ 
decessors in title held the property. (5) It has been held by a Full Bench of 
the Madras High Court that an agreement to execute a sub-lease and have it 
registered at a future date affects immovable property as a lease within the 
meaning of section 3 of the Indian Registration Act (III of 1877) and cannot 
if unregistered be received in evidence of the transaction. (6) 


Moreover, where the written communication or agreement between the 
parties is collateral to the question in issue, it need not be produced. Thus, if 
during an employment under a written contract, a verbal order is given for 
separate work, the workman can perhaps recover from his employer the price of 
this work, without producing the original agreement, provided he can show 
distinctly that the items for which he seeks remuneration were not included 
therein ; as, for instance, if it clearly appears, that whilst certain work was in 
progress iu the inside of a house under a written agreement, a verbal order was 


(1) Taylor, Ev., § 404; Reed v. Deere, 
7 B. & C., 261, Stevens v. Pinney, 8 
Taunt., 327; Fielder v. Ray, 6 Bing., 332; 
R- v. The Inhabitants of Padstmu, 4 B. 
& Ad., 208; Marston v. Dean, 7 C. & P., 
13; Magnay v. Knight, 1 Mau. & Gr., 944, 
followed in the case cited in next note. 

(2) Yeshwadabai v. Ramchandra Tuka- 
ram , 18 B., 66, 74 (1893). 

(3) And this even though a notice to 
produce the document has been served on 


the plantiff. Taylor, Ev., § 404, and cases 
there cited. 

(4) Taylor, Ev., § 404. 

(5) Yeshxvadabai v. Ramchandra Tuba- 
ram, 18 B., 66, 74 (1893). 

(6) Narycnan Cheity v. Muthiah Servai, 
F. B.. 35 M., 63 (1912), distinguishing 
Raja Vcnbatagiri v. Nary ana Reddi, 17 
M., 456 (1894), and overruling, Konduri 
Srinivasa Choryulu v. Gothumukkala Ven- 
kataraj, 17 M. L. J., 218. 
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l to execute some alterations or improvements on the outside.(1) So also the 
fact of the existence of a particular relationship may be shown by parol evidence, 
though the terms which govern such relationship appear to be in writing. The 
section only excludes other evidence .of the terms of the document.' Thus, if 
the fact of the occupation of land is alone in issue, without respect to the terms, 
of the tenancy, this fact may be proved by any competent parol evidence, such 
as payment of rent, or the testimony of a witness who has seen the tenant 
occupy, notwithstanding it appears that the occupancy was under an agreement 
in writing. (2) And where a tenant holds lands under written Tides, but the 
length of his term is agreed on orally, the landlord need not produce these rides 
in an action of trespass under a plea denying his possession, because such plea 
only renders it necessary for the plaintiff to prove the extent of the tenant’s 
term, which, having been agreed to by parol, does not depend upon the written 
rule.(3). Where money is lent and a promissory note is given therefor, held 
per curiam that the creditor can sue for the money due as on the original contract 
of loan if the promissory note can not be proved. Per Pratt, J., If the promis¬ 
sory note is given at the time the loans were taken the presumption would 
ordinarily be that there was no cause of action independently of the note. 
This, however, is matter of evidence and if in any particular case there is a cause 
of action on the loan independently of the promissory note the plaintiff can 
sue on the original contract. (4) The fact of partnership may be proved by parol 
evidence of the acts of the parties without producing the deed(5), and the fact 
of partition though the partition-deed is inadmissible for want of registration. (6) 
And the fact that a party has agreed to sell goods on commission mav be 
established by oral testimony, though the terms respecting the payment of the 
commission have been reduced into writing.(7) And in the undermentioned 
case it was held that there is nothing in this section to depart from the rule 
o Lnglish Law that in an action on a written contract oral evidence is admis¬ 
sible to show that the party liable on the contract contracted for himself and 
as the agent ot his partners and that such partners are liable to be sued on the 
contract though no allusion is made to them in it.(8) In a case in the Calcutta 
High Court where apart from a Jcabuliat , which was inadmissible because 
unregistered, there was evidence that the defendant who was acknowledged to 
be in possession of certain land, had been paying a specified rent. It was held 
that such evidence justified a finding that the relationship of landlord and 
tenant existed (apart from how it originated), and that the rent was as speci¬ 
fied^). And in another case in the same High Court, it was held that where 
the terms of a contract for payment of interest were reduced to writing and 
such writing was excluded from evidence by section 10B of the Court of Wards 


(1) Taylor, Ev., § 405; Reid v. Batie, 
M. & M., 413, per Lord Tenterden; com¬ 
mented on by Patteson, J., in Parton v. 
Co:e, 6 Jur., 370, Bail, C. See Vincent v. 
Cole, M. & M., 257, and cases cited in 
Taylor, Ev., § 402, n. (i). 

(2) Kedar Nath v. Shurfoonnissa Bibec, 
24 W. R., 425 (1875) : R. v. Holy Trinity, 
Hull, 7 B. & C., 611 ; 1 M. & R., 444; s. c., 
Doe v. Harvey, 8 Bing., 239, 242; 1 M. 
& Sc., 274; s. c., Spiers v. William, 4 
Crrmch, 398; Dennet v. Cracker, 8 Greenl., 
239, 244. Sec, however, the observations 
of Best, C. J., on the case of R. v. Holy 
Trinity, in Strother v. Barr., 5 Bing., 158, 
159: see also Tuynam v. Knowles, 13 Com. 
B., 222; Taylor, Ev., § 405 ; Varada Pillai 
v. Jeevaratnammal, 24 C. W. N., 346. 

(3) Taylor, Ev., § 405; Hey v. Moor- 


house, 66 Bing. N. C., 652; s. c., 8 Scott, 
156. 

(4) Maung Kyi v. Ma Ma Gale, 54 I. 
C.. 84 F. B.; s. c., 12 Bur. L. T., 137. 

(5) Alderson v. Clay, 1 Stark. R., 405, 
per Lord Ellenborough. 

(6) Chhotal Aditram v. Bai Mahakore , 
41 B., 466 (1917). 

(7) IVhitcfield v. Bland, 16 M. & W., 
282. See Explanation (3), post. 

(.8) Venkatusubbiah Che tty v. Govinda - 
rajulu Naidu (1908), 31 M., 45. Ref. to 
in Ebrahimbhoy v. Mamooji, 45 B., 1242 
(1921), s. c., 23 Bom. L. R., 767. 

(9) Amir Ali v. Aykup Ali, 19 C. L. J., 
428 (1913), Jenkins, C J., and Mukheriec, 
J.. following Banku Bchary Christian v. 
Raj Chandra Pal, 14 C. W. N., 141 (19Q£). 
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f oral evidence was inadmissible to prove the terms of the contract but was 
admissible to show that the contract had been reduced to writing.(1) 

Parol evidence will be admissible when the writing only amounted either 
to mere unaccepted proposals or to minutes capable of conveying no definite 
information to the Court, and could not by any sensible rule of interpretation, 
be construed as memoranda , which the parties themselves intended to operate as 
fit evidence of their several agreements. (2) Section 91 refers to cases where the 
contract has, by the intention of the parties, been reduced to writing. (3) 

So where at the time of letting some premises to the defendant, the plain¬ 
tiff had read the terms, from pencil minutes, and the defendant had acquiesced 
in these terms, but had not signed the minutes(4) and where, upon a like occasion 
a memorandum of agreement was drawn up by the landlord’s bailiff, the terms 
of which were read over, and assented to, by the tenant, who agreed to bring 
surety and sign the agreement on a future day, but omitted to do so(5); and 
where in order to avoid mistakes the terms upon which a house was let, were 
at the time of letting reduced to writing by the lessor’s agent, and signed by 
the wife of the lessee, in order to bind him ; but the. lessee himself was not pre¬ 
sent, and did not appear to have constituted the wife as his agent, or to have 
recognized her act further than by entering upon and occupying the premises(6) 
and where lands were let by auction, and a written paper was delivered to the 
bidder by the auctioneer concerning the terms of the letting, but this paper was 
never signed either by the auctioneer or by the parties(7) ; and where, on the 
occasion of hiring a servant the master and servant went to the chief constable’s 
clerk, who, in their presence and by their direction, took down in writing the 
terms of the hiring but neither party signed the paper, nor did it appear to have 
been read to them(8) ; and where the document in question was not a promis¬ 
sory note or bond or acknowledgment of debt but appeared to be nothing more 
than a mere memorandum or note drawn up between the parties as to a trans¬ 
action which had just been settled between them(9) ; in all these instances the 
Court held that parol evidence was admissible upon the grounds abovementioned. 
And it has been held that since the consideration for a contract is different from 
the terms of such contract, in proof of which alone this section says that no 
evidence can be given, this section does not prevent extraneous evidence as to 
consideration, and that a landlord may prove the improvements in considera¬ 
tion of which an enhanced rent was agreed on.(10) 

On the same principle it has frequently been held that, where the action 
is not directly upon the agreement or non-performance of its terms, but is in 
tort for its conversion or detention or negligent loss, the plaintiff may give parol 
evidence descriptive of its identity, without giving notice to the defendant to 


(1) Ram Bahadur v. Dusuri Ram, 17 
C. L. J. f 399 (1913). 

(2) Taylor, Ev., § 406. 

(3) Balbhadar Prosad v. Maharajah of 

Balia, 9 A., 351, 356 (1887) ; Jatnna Doss 
v. Srinath Roy, 17 C., 177. See cases 

cited in note to s. 92, post. 

(4) Taylor, Ev., § 406 ; Trcwhiit v. Lam¬ 
bert; 10 A. & E., 407; s. c., 3 P. D., 676; 
Sec Drant v. Brown, 3 B. & C., 665; s. c., 
5 D. & R., 582, and Bethell v. Blencoscc, 
3 M. & Gr., 119, where the Court he’d 
that written proposals made pending a 
negotiation for a tenancy might be ad¬ 
mitted without a stamp ns proving one step 
in the evidence of the contract. 

(5) lb.; Doc v. Carln right, 3 B. & C.. 
326; sec Hazakins v. IVarre, 3 B. & C., 
690; s. c., 5 D. & R.. 512. 


(6) lb.; R. c. St. Martin, Leicester t 2 
A. & E., 210; s. c., 4 N. & M.J 202. 

(7) Taylor. Ev., § 406; Ramsbottom v. 
Tunbridge, M. & Sel., 434. See Rams¬ 
bottom v. Morlcy, 2 M. & Sel., 445, cited 
Taylor, Ev., 402. 

(8) R. v. Wramble, 2 A. & E., 514. 
See for other instances, Ingram v. Lea, 2 
Camp.. 521 ; Dalison v. Stark, 4 Esp., 
163 ; Wilson v. Bowie, 1 C. & P., 8. 

(9) Udib Upadhia v. Bhawandm, 1 All. 
L. J., 483 (1904). 

(10) Prubaif Chandra Gangupadhya v. 
Chirag Ali (.1906), 33 C., 607 (& Probat 
Chandra v. Chirag. AH, 11 C. W. N., 62), 
distinguished in Idityam Iyer v. Ram 
Krishna Iyer , 38 M.. 514 (1915) (evidence 
to vary consideration in sale deed inadmis¬ 
sible). 
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produce the document itself(1) ; and even though the defendant be willing to 
produce it without nbtice, the plaintiff is not bound to put it in, but may leave 
his adversary to do so, if he think fit, as part of his case.(2) For, as has been 
observed for the purpose of identification, no distinction can be drawn between 
written instruments and other articles, between trover for a promissory note 
and trover for a wagon and horses.(3) 

The same rule prevails in criminal cases; and, therefore, if a person be 
indicted for stealing a bill or other written instrument, its identity may be 
proved by parol evidence, though notice to produce it has been served on the 
prisoner or his agent.(4) If, however, the indictment be for forgery, and the 
forged instrument be in the hands of the prisoner, the prosecutor must serve 
him or his solicitor with a notice to produce it, before he can offer secondary 
evidence of its contents.(5) 

The next class of cases in which oral evidence cannot be substituted for the requfred by 
writing are those in which there exists any instrument which the law requires to j avv ( 0 be 
he in writing. The law having required that the evidence of the transaction reduced to 
should be in writing, no other "proof can be substituted for that so long as the 
writing, which is the best evidence, exists.(6) The words in this section “ in 
all cases in which any matter is required by law to he reduced to the form of a docu¬ 
ment ” indicate this class, some of the chief instances of which in India 
are(7) :—In judicial proceedings the judgments and decrees in civil cases(8) ; 
judgments and final orders in criminal Courts(9) ; the depositions of witnesses 
in civil cases(lO) ; and in criminal trials, depositions,(ll) confessions(12) and 
examinations of accused persons. (13) The case of an informal deposition has not 
been specially provided for.(14) The Code of Criminal Procedure, however, 
has expressly provided for the taking of oral evidence of statements made by 
accused persons when the writing is informal. It provides that, if any Court 
before which a confession or other statement of an accused person recorded, 
or purporting to be recorded under section 164 or section 364 of the Criminal 
Procedure Code, is tendered in evidence or has been received in evidence, 
finds that any of the provisions of either of such sections have not been 
complied with by the Magistrate recording the statement, it shall take evidence 
that such person duly made the statement recorded; and notwithstanding 
anything contained in section 91 of the Evidence Act, such statement 
shall be admitted, if the error has not injured the accused as to his defence 
on the merits.(15) These provisions apply to Courts of Appeal, Reference and 
Revision. Section 533 of the Criminal Procedure Code modifies, therefore, 
as regards confessions, section 91 of this Act. It does not, however, apply 
when no attempt at all has been made to conform to the provisions of sections 


( 1 ) Scott v. Jones, 4 Taunt., 865; Jtow 
v. Hall, 4 East., 274; Bucher v. Jarrat, 
3 B. & P., 143; Red v. Gamble, 10 A. & 
Ev., 597 ; Ross v. Bruce . 1 Day, 100 ; The 
People v. Holbrook, 13 Johns 90; M’Lcan 
v. Hertzog, 6 Serg. & R., 154. These cases 
overrule Crcnvn v. Abrahams, 1 Esp., 50. 

(2) Whitehead v. Scott, 1 M. & Rob., 2, 
per Lord Tenterden. 

( 3 ) Jolly v. Taylor. 1 Camp., 143, per 
Sir J. Mansfield. 

( 4 ) R. v. Aickles, 1 Lea, 294, 297 n. a 
300, n. a. 

(5) R. v. Haworth, 4 C. & P., 254; per. 
Parke, J., R. v. Fitgsimons, I. R., 4 C. L. 
1 . See Taylor, Ev.. § 408. 

(6) Taylor, Ev., § 399. 

(7) See Field, Ev., 6 th Ed., 262, 263. 

( 8 ) Civ. P r . Code ( 2 nd Ed.), O. XX. 


rr . 4 — 6 , pp. 85-1—855; O. XLI, r. 31, 
p. 1311. 

(9) Cr. Pr. Code. ss. 367, 424. 411, 
See Vasin v. R., 5 C. \V. N., 670 (1901), 
post: s. c., 28 C., 689. 

(10) Woodroffe & Amir Ali’s Civ. Pr. 
Code O. XVIII, rr. 5—14. 2nd Ed., 
pp. 844—847. 

( 11 ) Cr. Pr. Code, ss. 354—362. 

( 12 ) lb., s. 364. See I.cgal Rcmetn- 
braucer v. Lap! Mohon Singh Rox, 49 C., 
167 (1922). 

(13) lb„ s. 364. 

(14 ) Field, Ev., 6 th Ed., 263 ; see Tavlor 
Ev., § 400. 

i 15) Act V of 1898, ,Cr. Pr. Code, s. 533. 
See first paragraph of notes to ss. 24. 33, 
ante; cf., R. v . Reed, \ M. & M., 403; R, 
v. Christopher, 2 C. & K.. 994. 
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and 364 of the Code(l), and though it was doubtful whether, under the Code 
of 1882 , it contemplated or provided for cases in which there had been not 
merely an omission to comply with the law, but an infraction of it, yet under 
the present section, as amended by the Code of 1898, it seems that omission 
to comply with any of the provisions of section 164 or section 364 would be 
remediable.(2) If a document framed under section 164 of the Criminal Proce¬ 
dure Code is inadmissible owing to a non-compliance with the provisions of the 
law, the Court must proceed under section 533, if the defects are curable by the 
provisions of that section. If they are not so cured the document recording the 
confession is inadmissible, and no other proof of the confession can be 
given.(3) When a confession is inadmissible under the provisions of the 
Criminal Procedure Code, oral evidence to prove that such a confession was 
made or what the terms of that confession were, is also inadmissible by virtue of 
the terms of this section.(4) No similar provision is contained in the Codes of 
Criminal or Civil Procedure for the rectification of informally recorded depositions 
of witnesses. It is clear that when depositions are required by law to be recorded 
in writing no evidence may be given of the statements of the "witnesses other 
than their recorded depositions or secondary evidence of the contents of deposi¬ 
tions where secondary evidence is admissible. It is further submitted that, 
if depositions are informally recorded they are not admissible in evidence if 
excluded by the terms of this section. But it has been held in the Madras 
High Court that if a deposition irregularly taken has been admitted by the 
witness to be correct and signed by him, it may be used against him, though he 
will not be estopped from proving that the record was in fact incorrect.(5) A 
failure to comply with the provisions of sections 182, 183 of Act X of 1877 

(Civil Procedure)(6), in a judicial proceeding has been held to be an 

informality which rendered the deposition of an accused inadmissible in evidence 
on a charge of giving false evidence based on such deposition and under the 
present section no other evidence of such deposition was admissible.(7) But 
where the law either does not require the statements of witnesses to be reduced 
to writing(8), or merely requires the substance of the evidence of witnesses(9), 
or of witnesses and parties called as witnesses to be recorded ; in the first of 
these cases oral evidence of such statements would be clearly admissible, as 
also upon principle in the second case, of such statements as had not been 
recorded, such evidence not being in either case excluded by the terms of the 
present section.(10) Section 161 of the Code of Criminal Procedure does not 
make it obligatory upon a police-officer to reduce to writing any statements 

made, to him during an investigation. Neither that section nor section 91 

of this Act renders oral evidence'of such statements inadmissible.(11) It has 
been held in a recent case in the Madras High Court that while under section 


(1) R . v. Viram, 9 M., 224 (1886); 
R. v. Raghu, 23 B., 221, 228 (1898). 

(2) Jai Narayan v. R., 17 C., 862, 871 

(1890), doubted in Lalchand v. R., 18 C., 
549 (1891) ; dissented from in R. v. Vis- 
ram Babajx, 21 B., 495 (1896); R. v. 

Ragou, 23 B., 221, 225 (1898), in which 
it was said there was no ground for a 
nice distinction between omissions to com¬ 
ply with the law and infractions of it. 

(3) Jai Narayan v. R 17 C., 868. 

(4) R. v. Rai Ratan , 10 Bom, II. C. 
R-» 166 (1873) ; R. v. Shivya, 1 B., 219 
(1876); R . v. Viram , 9 M., 224 (1886). 

(5) Bogra v. R. (1910), 34 M., 141. 

(6) Now Order XVIII, rr. 5 and 6. 

(7) R. v. Mayadcb Gossami, 6 C. f 762 
(1881); and see R. v. Mungul Das, 23 W. 


R.. Cr., 28 (1875) ; and Hart Churn Singh 
v. R . (1900). 4 C. W. N., 249, but the 
failure of the Civil Court, in a case of 
perjury, to make a memorandum of the 
evidence of the accused when examined 
before it does not vitiate the depositions, 
if the evidence itself was duly recorded 
in the language in which it was delivered 
in such Court. In the matter of Beharee 
Loll, 9 W. R., Cr., 68 (1868). 

(8) Cr. Pr. Code, s. 263, 

(9) lb ., ss. 264, 355. 

(10) See ante, first para, of notes to s. 
33 and see cases cited in Taylor, Ev., § 
416. 

R- '■ Utomchand Kapurchand, 11 
Bom. H. C. R., 120 (1874). 
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tho Criminal Procedure Code the written record of a statement made 
to a police-officer in the course of an investigation is inadmissible, the section 
does not exclude oral evidence of such statement, whether the statement had 
been taken down in writing or not.(l) It has also been held that a petition of 
complaint or examination of a complainant on oath, admissible as dying declara¬ 
tions under section 32 (clause 1), are not matters required to be reduced to the 
form of a document under this section so as to exclude oral evidence of their 
terms.(2) And the question of the admissibility of search-lists has been discussed 
in several recent cases ; and it has been held that search-lists, being merely 
declarations not on oath, recording facts which must be proved in Court, are 
not affected by this section. (3) Also it has been held that even if the narrative 
of an extrinsic fact must by law be reduced to writing, it may still be proved 
by oral evidence.(4) Previous conviction should, having regard to the provi¬ 
sions of section 91 of the Evidence Act and section 511 of the Code of Criminal 
Procedure be proved by copies of judgments or extracts from judgments or 
by any other documentary evidence of the fact of such previous convictions.(5) 
Where there is a document it may be inadmissible for want of registration 
notwithstanding that its execution lias been admitted.(6) 

Acknowledgments extending the period of limitation must be made in 
writing signed by the party against whom the property or right is claimed or 
by some person through whom he derives title or liability.(7) When the 
writing containing the acknowledgment is undated, oral evidence may be given 
of the time when it was signed ; but oral evidence of its contents will not be 
received.(8) Although the Limitation Act so provides, still this last provision wa 3 
not meant to exclude secondary evidence of the contents of the acknowledgment 
under section 65 of this Act, when a proper case for the reception of such 
evidence is made out.(9) It has been held by the Privy Council that an 
acknowledgment of liability only extends the period of limitation and does 
not confer title and is not a 1 2 3 4 5 6 7 * tiling done 9 within the meaning of section 6 
°f the General Clauses Consolidation Act with reference to section 2 of the 
Limitation Act of 1877.(10) In this case it was also held that the Limitation 
Act applicable to an acknowledgment is the act in force when the suit is 
instituted. The Allahabad High Court has held that section 31 of the present 
Limitation Act (IX of 1908) is not to be construed as reviving rights already 
barred under the Limitation Act of 1871 and refers only to Act XV of 1877.(11) 
An acknowledgment may be to another person, not a creditor, under section 


(1) Muthukumaroszcami Pillai v. King- 

Emperor, 35 M., 397 (1912), reversing R. 
v. Nilkanta, 35 M., 247 (1912). See 

Fanindra Nath Banerjcc v. R., 36 C., 281 
(1908) ; Emperor v. Hantnaraddi, 39 B., 58 
(1915). 

(2) Gouridas Namasudra v. R., A. C. 
(1909), 36 C., 665. 

(3) Solai Naik v. R., F. B. (1910), 34 

M., 349, Public Prosecutor v. Sarabu 

Channava (1909); 33 M., 413; Elamathan 
v. R. (1910), 33 M., 416. 

(4) Solai Naik v. R. (supra). 

(5) Vasin v. R., 5 C. W. N., 670 
(1901) ; s. c., 28 C, 689. 

(6) Bissessvar Lai v. Must. Bhuri, 1 
Lahore, 436. 

(7) On the subject of such acknowledg¬ 

ment. see Santishwar Mahanta v. Lakhi- 

kanta Mahanta (1908), 35 C., 813 (when 
a debtor can write, an endorsement merely 
signed by him is not enough) ; Domi Lai 
Sahu v. Roshan Dubey, 13 C. W. N., 107 


(effect of part-payment appearing in hand¬ 
writing of mortgagor) ; DUaram Das v. 
Ganga Devi (1907), 29 A., 773 (such 

part-payment must appear in debtor’s 
handwriting). Jugal Kishore v. Fahhr - 
ud-din (1907), 29 A., 90 (the person 

making an acknowledgment need not have 
an interest at that time) and Gobind Dass 
v. Surju Das (1908), 30 A.. 268 (such 
acknowledgment must contain an express 
promise to pay). Soni Ram v. Kanhaiya 
Lal t 35 A.. 227 (1913). 

(8) Act IX of 1908. s. 19 (Limitation). 

(9) Shambu Nath v. Ram Chandra. 12 
C.. 267 (1885); Wajibun v. Kadir Buksh, 
13 (.292 (1886) ; Chathu v. Firaraxan, 
15 M., 491 (1892): contra Ziulnissa Sahcb 
v. Moii Ratcndev, 12 B., 268 (1887). 

(10) Soni Ram v. Kanhaiya Lai, P C 

35 A., 227 (1913); 17 C. L. .1., 488.' *' 

(11) Jai Singh Pfasad v. Surja Singh, 
35 A., 167 (1913); Vasudeva Mudaliar v. 
Srinivasa Pillai, P. C., 30 M., 426 (1907). 
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19 of the present Limitation Act, as for instance in a deposition in Court(l), 
and c interest 5 in section 20 of that Act means the whole or part of the interest 
due.(2) 


Agreements made without consideration^) ; contracts for reference to 
arbitration(4), mortgages when the principal money secured is Its. 100 or up¬ 
wards^) ; leases of immovable property from year to year or for any term 
exceeding one year or reserving a yearly rent, must be in writing.(6) The 
Statute of Frauds (29 Car. II, C. 3) was introduced into India under the Charter 
of 1726, but was formerly only in force in the Presidency Towns, though it 
applied perhaps also to British-born subjects in the Mofussil(7) ; and it seems 
that within those towns it applied to European British subjects only.(8) But 
sections 1—14, 17 of that Statute necessitating writing in certain cases have now 
been repealed by the Indian Contract Act. Gifts of immovable property(9) ; 
wills(lO) ; and trusts of immovable and (except in cases where the ownership of 
the property is transferred to the trustee) of movable property, must also be 
in writing. (11) 

Exception First Exception is in accordance with the English rule on this point. Due 

appointment may fairly be presumed from acting in an official capacity, it 
being very unlikely that any one would intrude himself into a public situation, 
which he was not authorized to fill; or that if he wished, he would be allowed to 
do so. See p. 555, ante. 

Exception Wills admitted to probate in British India may be proved by the probate. 

Upon proof of the will a copy thereof under the seal of the Court is issued and 
the original will is retained. This copy, which is called the probate, is secondary 
evidence, but is made admissible by the terms of this section. The words in 
italics were substituted for “ under the Indian Succession Act ” by the amend¬ 
ing Act XVIII of 1872. It was held prior to this Act and subsequent to the 
passing of Act XXI of 1870 (Hindu Wills), that the effect of the Hindu Wills 
Act, which makes (among others) sections 180 and 212 of the Succession Act 
(X of 1865) applicable to Hindus, is to make the probate of the will of a Hindu 
evidence of the contents of the will against all persons interested thereunder.(12) 
The decision last cited turned upon the interpretation of the Acts abovemen- 
tioned, and was contrary to the rule previously followed, according to which 
probate of the will of a Hindu was evidence only so far as a decree of the Court 
granting it would be, namely, between the parties and those privy to the suit 
in which the decree is made.(13) In the case of probates granted otherwise 
than under the above Acts, this rule would have continued to prevail, but for 
t he alteration made by the amending Act, which is indicated bv the brackets.(14) 
V ills not admitted to probate in British India, such as English and Irish wills 
admitted to probate in England or Ireland, may be proved by the probate 
under the provisions of section 82, ante , or by any other m^ans available in 
England and Ireland and in this country by the terms of that s 3 Ctio:i. Probate 




(1) Megh Raj v. Mathura Das, 35 A., 
437 (1913). 

(2) Abdul Ahad v. Madhab Bibi, 35 A., 
378 (1913). 

(3) Act TX of 1872 (Contract), s. 25. 

(4) lb., s. 28, Exception (2). 

(5) Act IV of 1882 (Transfer of 
Property), s. 59. 

(6) lb., s. 107 ; Sarat Chandra Dutt v. 

Jadab Chandra Goswami, 44 C., 214 

(1917). 

(7) A in ft in Pillai v. Western, 1 Mad 
H. C. R., 27 (1862). 

(8) Borrodailc v. Chainsook Buxyram, 
1 Ind. Jur.. O. S., 71 (1862). 


(9) Act IV of 1882, s. 123. 

(10) Act X of 1865 (Indian Succession), 
s. 50, extended to Hindus, &c., by Act 
XXI of 1870. An exception exists in the 
case of privileged wills ; see s. 53, ib. As 
to charitable bequests v. ib., s. 105. 

(11) Act II of 1882 (Trusts), s. 5. 

(12) Prajanath Dey v. Anandamayi 
Dasi, 8 B. L. R. ( 208, 214, 215, 219. 220 
(1871). 

(13) Sharo Bibcc v. Baldeo Das, 1 B 
I.. R-. t). C.. 24 (1867) ; and see Srimati 
Ja:kah v. Shxbnath Chatterjee, 2 B L 
R.. O. C. J., i (1866). 

(14) Field, Ev., 6th Ed., 265. 
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or letters may, amongst other modes, be proved in England by production 
of the document itself when the seal will be judicially noticed, or by a certified 
or examined copy of the Act, Book or Register.(l) The original will can under 
no circumstances be admitted in England to prove title to personal estate(2) ; 
though ciliter when required merely to prove a declaration by the testator or 
to construe the will. Probate is not only conclusive proof against all persons 
of the contents of the will, but also of its validity and of the legal character 
conferred upon the executor.(3) 

Further in the undermentioned case it has been held that the general rule 
in this section is subject to the exceptions laid down in sections 95 and 96, 
post.(4:) 1 * * 4 5 6 7 8 9 

See Illustrations (a) and (b). A contract or grant or other disposition of Explan- 
propertv may as well be executed by several as by one document, as in the ation (i). 
familiar instance of a contract the terms of which are to be gathered from a 
series of letters passing between the parties.(5) This section necessitates the 
production and proof of all the originals, except when secondary evidence is 
admissible, in which case secondary evidence of all the originals must be given. 

A broker is often spoken of as a middleman or negotiator between two Broker’s 
parties. He frequently acts as the agent of each. The engagement of a broker books, 
is like that of a proxy, a factor or agent, but with this difference that the broker bought and 
being employed by persons who have opposite interests to manage, he is as it b ° ' n ° LS * 
were agent for both the one and the other to negotiate the commerce or affair 
in which lie concerns himself. Thus his agreement is twofold, and consists 
in icing iaitlitul to all the parties in the execution of what everv one of them 
entrusts lum with. But primarily he is deemed merely the agent of the party 
\\ v lorn ie is originally employed. Thus to make the other side liable to pay 
him brokerage, it must be shown that he has been employed by such party to 

\vu 01 !! m ’ 01 * ia * ^ le con t rac k such party has agreed to pay the brokerage.(6) 

When the contract is not in writing it is to be inferred from the ooune of 
dea ing between the parties. (7) A broker, when he closes a negotiation as the 
common agent of both parties, usually enters it in his business-book and gives 
to each party a copy of the entry or a note or memorandum of the transaction. 

The note which he gives to the seller is called the sold nota , and that which he 
gives to the buyer is called the bought note.(8) 

It has generally been held that bought and sold notes, though not neces¬ 
sarily constituting the contract, do, as a general rule, constitute it.(9) But as 


(1) See Taylor, Ev., §§ 1588, 1590; 

Roscoe, N. P. Ev., 117, 118; Phipson, Ev., 
5th Ed., 528, 529, 411—412, 14 15 

Vic., C. 99, s. 14; by 20 & 21 
Vic., 77, all probates, letters of administra¬ 
tion, orders, and other instruments and 
exemplifications and copies thereof res¬ 
pectively, purporting to be sealed with 
any seal of the Court of Probate, 
shall, in all parts of the United 
Kingdom, be received in evidence without 
further proof thereof. 

(2) Pinney v. Finney, 8 B. & C.. 335 ; 
Finney v. Hunt, 6 Ch. D., 243. 

S. 41, ante, Which* 7 

H. L. C., 120, 124; Concha v. Concha. L. 
R., 11 App. Cas., 541 : De Mora v. Concha, 
h* 29 Ch. D.. 268; see Taylor, Ev., 
§§ 1759—1761 ; Phipson. Ev., 5tli Ed., 
411 —413; Roscoe, N. P. Ev., 201, 202; 
Coote’s Probate, 10th Ed., 352—356; 
Williams on Executors, 369, 556—577; 


1902—1903. As to Probate of Wills lost 
or destroyed, see Act X of 1865, ss. 208, 

209 ; the remarks on these sections in 

Field, Ev., 421; ib., 6th Ed., 265; and 
Js/iur Chundcr v. Dayamoy Dcbca, 8 C., 
864 (1882); s. c., 11 C. L. R., 135. 

(4) Karappa Goundan v. Thoppala 
Goundou (1907), 30 M., 397 ; and Santaya 
v. Sabitri, 4 Bom. L. R., 871. 

(5) See Allen v. Bennett, Z Taunt., 169 ; 
and cases cited in Taylor, Ev.. § 1026. 

(6) Municipal Corporation of Bombay v. 
Cuvcrjce Hirji, 20 B., 124, 129, 130 
(1895). 

(7) Sushil Chandra Das v. Gauri 
Shankar, 39 A., 81 (1917). 

(8) Sec Benjamin on Sales. § 276; 
where the varieties of these notes are 
described; Wharton. Ev., § 75. 

(9) See an article in which the subject 
is discussed in 8 C. W. N., ccxxx, ccxxxviii. 
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pbmted out by Erie, J., in Sievewright v. Archibald. (1) t£ The form of the 
instrument is strong to show that they were not intended to constitute a 
contract in writing, but to give information^ 2) from the agent to the principal 
of that which has been done on his behalf. The buyer is informed of his 
purchase, the seller of his sale, and experience shows that they are varied as 
mercantile convenience may dictate. Both may be sent, or one or neither. 
They may both be signed by the broker, or one by him and the other by the 
party. The names of both contractors may be mentioned, or one may be 
named and the other described. They may be sent at the time of the contract 
or after, or one at an interval after the other. No person acquainted with 
legal consequences would intend to make a written contract depend on separate 
instruments, sent at separate times or in various forms, neither party having 
seen both instruments. Such a process is contrary to the nature of contracting, 
of which the essence is interchange of consent at a certain time.” 

According to the law of England, by which, under the provisions of the 
Statute of Frauds, a memorandum is required in certain cases of sale of goods, 
bought and sold notes have been held to constitute a sufficient memorandum 
under the Statute, but the English decisions point out the distinction between 
makin" a contract and a memorandum showing that a contract has been made. (3) 
While there, as in this country, evidence is not ordinarily admissible to vary a 
contract reduced to writing in the case of a memorandum, on the other hand, 
evidence is admissible to show that the document does not duly record the con¬ 
tract, or that no contract was in fact concluded.(4) Though (as pointed out in 
the Article to which reference has been made), it would always be open to a party 
to revoke an existing memorandum, if he sought to set up a new contract, he 
could successfully do so only on the basis of a new memorandum, for under the 
Statute such new contract could not be proved by parol evidence. Therefore 
a plaintiff who repudiated the bought and sold notes ran the chance of losing 
all rights under the contract, unless he had other documentary evidence of the 
description which would satisfy the Statute. Therefore in cases where material 
discrepancies have been discovered in the bought and sold notes, the plain¬ 
tiff’s action has been dismissed for want of statutory evidence, the memorandum 
being, owing to the discrepancies, reduced to a nullity. In this country, how¬ 
ever, the Statute of Frauds does not apply, and a contract for sale of goods 
can be proved by parol.(5) There may be a complete binding contract if the 
parties intend it, although bought and sold notes are to be exchanged or a more 
formal contract is to be drawn up.(6) 

When, however, bought and sold notes have been exchanged, it has been a 
question, upon which differing opinions have been expressed, whether they 
constitute the contract in writing, and to what extent, if at all, oral evidence is 
admissible of the terms of the contract. In the case last mentioned the notes 
differed in their terms, and parol evidence of the contract actually entered into 
was allowed to be given. It has also been held that bought and sold notes 
unobjected to may be evidence of the contract, but they do not necessarily 
constitute the whole contract.(7) Subsequent decisions(8), however, treated 
the bought and sold notes which were tendered in evidence in those cases as 
constituting the contract between the parties and so precluding oral evidence 
The rule, after consideration of the Privy Council decision of Cowie v. Remfry(9 ), 



(1) 20 L. J., Q. B., 529. 

(2) See Clarton v. Shaw, 9 B. L. R., 
245 (1872). 

(3) Jumna Dass v. Srinath Roy, 17 C., 
177. 

(4) Hussey v. Homo Payne, 4 A. C., 
320; and see Jervis v. Bcrrxdge, 8 Ch., 
360. 

(5) Durya Prosad v. Bhajan Lai, S C. 


W. N., 489 (1904). 

(6) Clarion v. Shaw, 9 B. L. R., 245, 
252 (1872). 

(7) Jumna Dass v. Srinath Roy, 17 C., 
177 (1889). 

(8> Ja.lu Rai v. Bhuhotaron Nundy, 17 
C.. 173; Ralli v. Kasamali Faszal, 14 B., 
102 (1890). 

(9) 3 Moo. I. A., 448 (1846). 
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imy>6en stated by the Calcutta High Court to be that when parties who are 
merchants enter into a contract which is evidenced by bought and sold notes, 
the presumption is that they intend to be bound by the contract as expressed 
in the bought and sold notes, and by that only. This, however, is a presump¬ 
tion which may be rebutted by clear evidence.(l) The Privy Council, however, 
in disposing of the appeal in the last mentioned case, held that bought and 
sold notes do not constitute a contract of sale, but are mere evidence which 
may be looked to for the purpose of ascertaining whether there was a contract 
and what the terms of the contract were. The rights of the parties do not 
depend either for constitution, or for evidence, on the bought and sold notes. 
The High Court upon the original trial had found that through fraud the notes 
du* not express fully and correctly the arrangement actually made. In this 
unding of fact the Privy Council agreed. On the assumption, therefore, that 
the notes constituted the contract, it would have been open to them to have held 
that oral evidence was admissible under s. 92, by reason of the fraud which 
had been proved. The Judicial Committee, however, in conformity with the 
opinion expressed that the notes do not constitute, but are evidence merely of, 
the contract, held that the case was not touched by section 92 of this Act. (2) 
Oral evidence being admissible as to the terms of the contract and the notes 
being regarded merely as a piece of evidence like any other, the only question 
is as to their value. This must depend upon the circumstances of each case. 
In some instances the notes may be of little value. In other cases, particularly 
where they have been accepted and signed by the parties, they may be of great 


If the notes agree, are delivered and accepted without objection, such 
acceptance without objection is evidence of mutual assent to the terms of the 
notes, but the acceptance is to be inferred from the acceptance of the notes 
without objection, not from the signature to the writing, which would be proof 
if they constituted the contract in writing. (3) 

In the undermentioned case(4) in which it was held that the contract was 
not concluded until bought and sold notes had been signed, and that these notes 
were the only evidence of the contract, the buyer added some terms in Chinese 
as to quality, which the seller either did not understand or notice, and the Privy 
Council held that the terms in Chinese were not to be disregarded. If the seller 
did not notice the addition made by the buyer, it only showed that the buyer 
and seller were not ad idem as to the quality, and the contract failed. If the 
seller did notice or understand the addition and offered a different quality, 
the contract was voidable. 


A contract intended to have been entered into between the plaintiff and 
the defendant, was entered, by a mistake on the part of the broker, in the sold 
note, as having been made between a third person and the defendant. In a 
suit brought by the plaintiff, on the contract, oral evidence was given to show 
that the contract was really made between the plaintiff and the defendant. 
Ihe Judge of the Small Cause Court found that the mistake did not mislead 
the defendant, and gave judgment in favour of the plaintiff, contingent on the 


(1) Durga Prosad v. Bhafan Loll 8 C 
W. N., 492, 493, per Sale, J. 

(2) Durga Prosad v. Bhajan Lall , 8 C. 
W. N., 499 (1904). The earlier Privj 
Council decision Cowie v. Rem fry , 3 Moo 
I. A., 448 (1846), the correctness of whict 
was questioned in Heyivorth v. Knight 
33 L. J. C. P., 298 (1864) ; ignored ir 
Clarion v. Share, 9 B. L. R., 245 (1872) 
Ah 7ham v. Moothia Chctty , 4 C. W. N. 
453 (in which the facts were somewha 


similar to those in Cowie v. Rem fry), and 
in the latest Privy Council decision, though 
expressly referred to by the High Court, 
may be said to be no longer law. See 
Article referred to in 8 C. W. N., ccxxxi, 
cexxxii. 

(3) Sicveuright v. Archibald, per Erie, 
L. J., 20 Q. B., 529. 

(4) Ah Tliain v. Moothia Chetty, 4 C., 
W. N., 453 (1899). 
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opinion of the High Court as to whether the mistake in the sold note was a bar 
to the plaintiff’s suit for damages on the contract. It' was held that there was a 
contract between the parties, for breach of which the plaintiff could sue for 
damages. (1) 

In the case of telegrams, ordinarily the original message is the primary 
evidence,; and only on proof excusing its production can its contents be shown 
aliunde : but on proof of its destruction or non-producibility (as where it is out 
of the j urisdiction) it can be proved by copy or parol. This is upon the grounds 
that the message as written , is the original, while that received is merely a copy 
and therefore without any of the essential elements of primary evidence.* But it 
is evident that the rule cannot have a general application, as there are instances 
in which the message received must be deemed the original, and the rule relative 
thereto may be stated as follows : the original message, whatever it may be 
must be produced, and in all cases where the company can be considered the 
agent of the sender, the message as received, in all questions between the sender 
and the person receiving it, is treated as the original. A telegram when duly 
proved, can, with an acceptance by letter, or even an oral acceptance, constitute 
a contract, and so may a telegraphic answer, duly proved, to a written proposal 
In such case the contract rests on the telegram as received by the sender and his’ 
answer as delivered to the company. It is scarcely necessary to add that when 
the original message is produced against a party it must be duly proved The 
message must be shown to have been sent by the party from whom it pur- 
ports to come, either by proof that it was in his handwriting, or that it was 
sent by his direction or authority.(2) 

See Illustration (c), and the first and second Explanations to section 62 
ante Instances of the case dealt with by this Explanation are bids-of-exchange 
of winch three are usually executed called the first, second, and third of ex- 
changc, and bills-of-lading which are usually in duplicate, and often in triplicate 
When a document is executed in several parts, each part is primary evidence 
of the document. J 

W hen the writing does not fall within either of the three classes already 
described, no reason exists why it should exclude oral evidence.^) “ When the 
contents of any document are in question, either as a fact in issue or a subalter- 
na , e principal fact, the document is the proper evidence of its own contents 
and all derivative proof is rejected, until its absence is accounted for. But when 
a written instrument or document of any description is not the fact in issue and 
is merely used as evidence to prove soma fact, independent proof aliunde is 
receivable. Thus, although a receipt has been given for the payment of money 
proof of the fact of payment may be made by any person who witnessed it.(4) 
bo although when the contents of a mamage-register are in issue, verbal evidence 
of these contents is not receivable, yet the /act of the marriage(5) may be proved 


(1) Mahomed Bhoy v. Chuttcrput Singh 
20 C.. 854, 857 0903). 

(2) Wharton, Ev., § 76; Wood’s Prae- 
tiec tv.. pj». 2, 3 ; Gray on Communication 
by I elegraph, see ib. t Index. 

(3) Ta>Jor, Ev., § 415. 

(4) See s. 91, lllus. (e) ; Lambert v. 
Cohen, 4 Esp., 213. Jacob v. Lindsay. 1 
East. 460; Taylor Ev., § 415; Benarsi Das 
v. Bhikari Das, 3 A., 717, 721 (1882). [It 
is a fact stated in a document, but it is 
not evidence of the terms of written con¬ 
tract] ; Kcdar Nath v. Shurfoonissa Bibce 
<.4 W. R., 425 (1875) Jivandas Kcshavji 
v. Framji Nanabhai, 7 Bom. H. C. R., 45, 


63 (1870) ; Dalip Singh v. Durga Prasad, 
1 A., 442 (1877) ; Waman Ramthandra v. 
Dhondiba Krishnaji, 4 B. } 126, 137 (1879) ; 
Soorjoo Coomar v. Bhugwan Chunder, 24 
V. . R., 328 (1875) ; Vcnkayyar v. Vencata 
Subbayar, 3 M., 53, 56 (1881); the receipt 
itself is nothing more than a collateral or 
subsequent memorial of that fact affording 
n convenient and satisfactory mode of 
proof. 

(5> Sc also in the case of birth death 
burial; Taylor. Ev., § 416, and cases there 
c'ted ; and see Jivandas Kcshavji v Framji 
Nanabhai, 7 Bom. H. C. R. ( 63 (1870 ) 
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^dependent evidence of a person who was present at it.”(l) For though 
a contract has been reduced into writing by the parties the writing is the 
best evidence of it, and must be produced ; yet it is not in every case necessary 
when the matter to be proved has been committed to writing, that the writing 
should be produced. If, for instance, the narrative of an extrinsic fact, such as a 
payment, has been committed to writing, as in a receipt, it may yet be proved 
by parol evidence. So a verbal demand of goods is admissible in trover, though 
a demand in writing was made at the same time. And, as already observed, the 
fact of birth, baptism, marriage, death or burial may be proved by parol testi- 
mony, though a narrative or memorandum of these events may have been 
entered in registers which the law requires to be kept; for the existence or 
contents of these registers form no part of the fact to be proved, and the entry 
is no more than a collateral subsequent memorial of the fact, which may furnish 
a satisfactory and convenient mode of proof, but cannot exclude other evidence, 
though its non-production may afford grounds for scrutinising such evidence 
with more than ordinary care.(2) So also the fact of partnership may be proved 
by parol evidence of the acts of the parties without producing the deed(3), and 
the fact of partition, though the partition-deed embodying the terms is inad¬ 
missible because unregistered. (4) So in accordance with these principles and 
their application in English cases, the third Explanation to this section enacts 
that 2 he statement , in any document whatever , of a fact other than the facts 
refei red to in this section , shall not preclude the admission of oral evidence as to the 
same fact. In connection with this Explanation should be read Illustrations (d) 
an ( e ). In the first of these cases, the incidental mention of what w r as done on 
ano ler occasion had no reference to the terms of the contract embodied in 
wri ing. n the second case, the writing was merely a memorandum of the fact 
m, V 1 2 3 * * IW^ent, and oral evidence of the payment w r as therefore admissible.(5) 
le ac s referred to in this section are the terms (a) of a contract , (b) of a grant , (c) 
ol a disposition of properly . If therefore a document relates exclusively to some¬ 
thing other than any of these facts, as for instance, if it be a simple receipt,or 
it, though it be a written contract, grant, or disposition, it relai. 
other independent fact, as for instance, the payment of the consideration- 
money, the fact of payment may be proved orally as well as by the writing. It 
is a fact independent of the contract.(6) Written receipts for payments are 
important, but by no means necessary as proof ; nor are they of the nature 
of primary evidence, the loss of which must be shown in order to let in second- 
• vO | h us a receipt for sums paid in part-liquidation of a bond hypothecating 
i 7 +i 10Va • P ro pcrty must have been registered under the provisions of the 
.. Se ^ on f VIII of 1871 to render it admissible as evidence under 

jf c lon j 7 ;V le sa ^ ^ct. ^ was > however, held in the case undermentioned 
iu under Illustration (e) of this section, such payments might nevertheless 
P^ ov ed by parol evidence, which was not excluded owing to the inadmis- 
si unity ot the documentary evidence.(S) When the contents of a poltah (lease) 


(1) Best, Ev., 2nd Ed., p. 282, cited in 
Balbhadur Prasad v. Maharajah of Betia 
9 A., 351, 356, 357 (1887). 

(2) Jivandas Kcshavji v. Framji Nana- 
bhai, 7 Bom. H. C. R., 45, 62, 63 (1870) 
citing Taylor, Ev., §§415, 416, as to nature 
of evidence required in India in proof of 
I?* 6 .?* birth; see Shah Ara Begavt v. 
Nanhi Began, P. C. (1906), 29 A., 29; 
34 I. A., l. 

(3) Alder son v . Clay , 1 Star. R., 405; 

V cnkatasubb:ah Chatty v. Govindarajalu 

Naidu (1908), 31 M., 35. Ref. to in 
Ebrahxmbhoy v. Mamooji. 45 B., 1242 

(1921) ; s. c., 23 Bom. L. R., 767. 


(4) Chhotal A ditram v. Bai Mahakdre , 
41 B.. 466 (1917) \scc Taylor on Evidence, 
10th Edition, p. 405. 

(5) Field, Ev., 6th Ed., 26S. 

(6) Norton. Ev., 269. 

(7) Rameswar Kocr v. Bharat Pershad, 
4 C. W. N., 18 (1899). 

(8) Dalip Singh v. Durga Prasad, 1 A., 

442 (1877) ; and see TVaman Ramchandra 
v. Dhondiba Krishnaji, 4 B., 126, 137 

(1879) ; Soorjoo Coobtar v. Bhugtvan 
Chunder , 24 W. R., 328 (1875) ; Fenkayyor 
v. Venkatasabbayyar, 3 M., 53, 56 (1881) ; 
Appama Nayumulu v. Ramanna, 23 M«, 92 
(1899); as to the proof of receipt, see 
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are in any way in question, it is necessary to prove them by the production 
of the document; where this is not the case, but the fact of occupation and 
possession of land bfc.iD issue'without respect to the terms of the tenancy, this 
fact may be proved by paroL evidence, and notwithstanding such occupation 
has been under a pottah , such pottah need not be produced.(l) The document 
called a Sodi Razinama (whereby a party relinquishes his right of occupancy of 
land in his possession to his landlord, and requests the latter to register the land 
in the name of another party to whom it has been sold), is not a document of the 
kind mentioned in section 91 of the Evidence Act, and therefore does not ex¬ 
clude the Courts from basing their findings upon other evidence, should any 
such exist.(2) When a kabuliyat was executed but not registered and never 
came into operation, it was held that oral evidence to prove the rent agreed 
by the parties was admissible.(3) Where a plaintiff sued on a renewed set of 
hundis and they were found to be inadmissible as insufficiently stamped, it 
was held that he could fall back on the previous set and give secondary evidence 
of their contents after proving that they had been returned to the defendant. (4) 

92. When the terms of any such contract, grant, or other 
disposition of property, or any matter required by law to be 
reduced to the form of a document, have been proved according 
to the last section, no evidence of any oral agreement or statement 
shall be admitted, as between the parties to any such instrument 
or their representatives in interest, for the purpose of contradict¬ 
ing, varying, adding to,, or subtracting from, its terms(5) : 

Proviso 1.—Any fact may be proved which would invalidate 
any document, or which would entitle any person to any decree 
or order relating thereto ; such as fraud, intimidation, illegality 
want of due execution, want of capacity in any contracting 
party, want or failure of consideration, or mistake in fact or 
law. (6) 

Surja Kant v. Baneswar Shaha, 24 C., 251 361 ; Hoare v. Graham, 3 Camp., 57 ; 

(1896) ; as to tenant’s receipt as evidence Morlcy v. Harford, 10 B. & C., 729. 

of value, see Girish Chundcr v. Soshi 
Sikharcshwar, 4 C. W. N., 631 (1900). 

(1) Kedar Nath v. Shurfoonissa Bibce, 

24 W. R., 425 (1875). 

(2) Vcnkatcsa v. Scngoda, 2 M., 117 
(1879). 

(3) Ameer AH v. Yakub AH Khan, 41 
C., 347 (1914). 

(4) Jagan Prasad v. lndar Mai, 36 A., 

259 (1914). 

(5) See Illustrations (a), (b), (c ). As 
to strangers to the instrument, see s. 99, 
post. In England the rule also only ap¬ 
plies to cases in which some civil right or 
liability is dependent upon the terms of a 
document in question. Steph. Dig., Art. 92. 

The act makes no allusion to this. As 
to contradiction, see Lano v. Neale, 2 
Starkie, 105 ; Abbott v. Hendricks, 1 M. & 

G.. 794: Higgins v. Senior, 8 M. & W., 

854; foil, in Ebrahimbhoy v. Mamooji, 45 
B.. 1242 (1921); s. c., 23 Bom. h. R., 

767. 

As to variation, see Mease v. Mease, 

Cowper, 47; Rawson v. Walker, 1 Starkie, 


As to addition, see Miller v. Travers, 
8 Bing., 254 ; Preston v. Merccau, 2 Wm. 
Bl.. 1249; Maybank v. Brooks , 1 Brown 
Ch. Ca., 84; Meres v. Aneelle, 3 Wills, 
275 ; Khetridas Agurwallah v. Shib 
Narayan , 9 C. W. N., 178, 187 (1904) ; 
Krishnamarazu v. Manaju, 28 M., 495 
(1905). 

As to subtraction, see Koines v. Knightly, 
Skinner, 54; Western v. Ernes, 1 Taunt., 
115; Norton, Ev., 273, 274: Goodeve, Ev., 
362, 364; no absolute classification of the 
cases under these headings is, however, 
possible, as the evidence tendered frequent¬ 
ly has the effect of offending in several 
or all of these points. 

(6) See Illustrations (<f), (e). Illus¬ 
tration (i) has been cited under this 
proviso (Field, Ev., 434; ib., 6th F.d., 
279) but it is not clear to what, if any, 
portion of the section it refers. The 
receipt is not a dispositive document at all 
[see s. 91, Ill. (c)3 and it is only to such 
that the section applies. 




mist#,. 


’ G <W 



Proviso 2.—The existence of any separate oral agreement 
as to any matter on which a document is silent, and which is not 
inconsistent with its terms, may be proved. In considering 
whether or not this proviso applies, the Court shall have regard 
to the degree of formality of the document. (1) 

Proviso 3.—The existence of any separate oral agreement 
constituting a condition precedent to the attaching of any obli¬ 
gation under any such contract, grant or disposition of property, 
may be proved.(2) 

Proviso 4.—The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or 
disposition of property, may be proved, except in cases in which 
such contract, grant or disposition of property, is by law required 
to be in writing, or has been registered(3) according to the law 
in force for the time being as to the registration of documents. 

Proviso 5.—Any usage or custom by which incidents not 
expressly mentioned in any contract are usually annexed to 
contracts of that description, may be proved: 

Provided that the annexing of such incident would not be 
repugnant to, or inconsistent with, the express terms of the 
contract. 

Proviso 6. Any fact may be proved which shows in what 
manner the language of a document is related to existing facts. 


Illustrations. 

(a) A policy of insurance is effected on goods “ in ships from Calcutta to London.” 
llie goods are shipped in a particular ship which is lost. The fact that the particular ship 
Way orally excepted from the policy cannot he proved. (4) 

^ A a S rees absolutely in writing to pay B Rs. 1,000 on the first March, 1873. The 
aC u ^ at sara© time, an oral agreement was made that the monev should not be 
paid till the thirty-first March cannot be proved.(o) 

(c) An estate called the Rampur tea estate ” is sold by a deed which contains a map* 
o t le pn perty sold. I he f act that laud not included in the map had always been regarded 
as part of the estate and was meant to pass by the deed cannot he prored.(5) 

(' d ) A entera 1,110 a written contract with B to work certain mines, the property of 
B * upon certain terms. A was induced to do so by a misrepresentation of B's as to their 
value. Thi3 fact may be proved.(6) 

(e) A institutes a suit against B for the specific performance of a contract, and also 
prays that the contract may be reformed as to one of its provisions, as that provision was 

Jy Sce Illustrations ( f), ( g), (/»)• 

1 „ J^ ac ‘ ^lustration (/) which should 
run A & b make contract in writing and 
oruBy agree that it sha ll take effect, etc.;" 

*• a , 0 ** 0 I '*' 

(3) So w ere a deed has been executed 
and registered it can only be amended by 
a subsequent registered transfer: Entisham 
Ali v. Jamna Prasad, 24 Bom. L. R., 675 

W, LE 


(1922). 

(4) Illustrates the section. Sec Ram - 

jiban Serozvgy v. Oghur Nath, 2 C. W. N., 
188 (1897); Vishnu Ranichandra v. 

Gancsh Sathe, 23 Bom. 1. R., 488 (1921). 

(5) Illustrates the section. See Ram - 
jiban Serozvgy v. Oghur Nath, 2 C. W. N.» 
188 (1897). 

(6) See Prov. (1). 
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inserted in it by a mistake. A may prove that such a mistake was made as would by law 
entitle him to have the contract reformed.(l) 

(/) A orders goods of B by a letter in which nothing is said as to the time of payment, 
and accepts the goods on delivery. B sues A for the price. A may show that the goods 
were supplied on credit for a term still unexpired.(2) 

(g) A sells B a horse and verbally warrants him sound. A gives B a paper in these 
words : 1 2 3 4 5 Bought of A a horse for Rs. 500.’ B may prove the verbal warranty.(2) 

(h) A hires lodgings of B and gives B a card on which is written— 44 Rooms Rs. 200 
a month.” A may prove a verbal agreement that these terms were to include partial 
board. 


\/ 


A hires lodgings of B for a year and a regularly stamped agreement drawn up by an 
attorney is made between them. It is silent on the subject of board. A may not prove 
that board was included in the term verbally.(2) 

( i) A applies to B for a debt due to A by sending a receipt for the money. B keeps 
the receipt and does not send the money. In a suit for the amount A may prove this.(3) 

(j) A and B make a contract in writing to take effect upon the happening of a certain 
contingency. The writing is left with B who sues A upon it. A may show the circumstances 
under which it was delivered. (4) 

Principle.-— W hen parties have deliberately put their mutual engagements 
into writing, it is only reasonable to presume that they have introduced into the 
written instrument every material term and circumstance. Consequently other 
and extrinsic evidence will be rejected, because such evidence, while deserving 
far less credit than the writing itself, would invariably tend in many instances 
to substitute a new and different contract for the one really agreed upon. (5) 
oce Note upon the principle of last section, as also the introduction, ante , and 
-Notes, post. Unless the rule enacted by this section were observed, people 
would never know when a question was settled, as they would be able to play 
fast and loose with their writings. Therefore if a document purports to be a 
* r 11 ^ se hklernent of a previous negotiation, as in the case of a written contract, 
it must be treated as final and not varied by word of mouth.(6) And where 
the law expressly requires that a matter should be reduced to the form of a 
document the admission of extrinsic evidence would plainly render such 
requirement nugatory. So also where the law requires registration and stamp 
' and for lack of them a document is not admissible in evidence, oral evidence 
•is inadmissible. (7) 

13 (Facts relevant to prove custom.) 

3 (“ Evidence .”) 

99 (B72o may give evidence in variance 
of a document.) 

100 ( Saving of provisions of Succession 
Act.) 

Stepb. Dig., Art. 90 ; Taylor, Ev., §§ 1132—1158 ; Starkie, Ev., 065—678 ; Wharton, 
•» §§ 9 ^ 0 — 1(171 j Best, Ev., §§ 226—228; Wood’s Practice, Ev., § 14—52; Greenleaf, 
Ev.., Gh. XV ; Rosooe, N. P. Ev., 10 —27. 


s. 3 ( Document.”) 
a. 91 ( Evidence inadmissible to supersede 
document.) 
s. 3 ( u Fact”) 
a, 3 (“ Court.”) 


(1) Illustrates Proviso (1). 

(2) Illustrates Proviso (2). 

(3) See p. 608, note (6), ante. 

(4) Illustrates Proviso (3) see p. 607, 

note (8), ante. Ramjiban Serowgy v. 
Ofjiur Nath, 2 C. W. N., 188 (1897) ; 

Vishnu Ramchandra v. Gancsh Sathc 23 
Bom. L. R., 488 (1921). 

(5) Taylor, Ev., §8 1132, 1158; Green- 


leaf, Ev.,§ 275; Best, Ev., § 226; Bar.apa 

v. Sundardas Jagjivandas, 1 B., 333, 338 
(1876). [The apparent object of the sec¬ 
tion is the discouragement of perjury] ; 
Starkie, Ev., 655. 

(6) Stepb. Introd., 172. 

(7) Jai Ram Das v. Raj Narain, 20 
All. L. J., 777. 
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The law with regard to the admissibility of oral evidence to vary the terms 
of a written document is not governed by the English law of evidence but by 
this Act, and therefore oral evidence to be admissible must come under one or 
other of the provisions of this section.(1) 

Extrinsic evidence is inadmissible to control the document, that is, to 
contradict, vary, add to, or subtract from its terms. Illustrations (a), (b) and 
(c) exemplify this proposition. It has been observed that this section which 
formulates the rule is not quite free from ambiguity. The words ‘ no evidence 
of any oral agreement or statement shall be admitted as betioeen the parties to'any 
such instrument , <£*c.,’ correspond with and have clear reference to the words 
contract, grant or other disposition of property ’ in the beginning of the section; 
but their application to * any matter required by law to be reduced to the form of 
a document 5 is not so evident. (2) It does not seem, however, that there is 
really any such ambiguity as is suggested in the above quoted passage. The 
words “ contract , grant or other disposition of the property 55 in this section refer 
to the similar words in section 91, viz., “ when the terms of a contract or of a 
grant or of any other disposition of property have been reduced to the form of 
a document; ” that is, cases where such reduction is the act of the parties. The 
words “ or any matter required by law to be reduced to the form of a document ” 
* n this section refer to the similar words in section 91. But a matter so required 
to be reduced may be either a contract, grant or other disposition of property, 
°f] Iaa y be a fact, such as the evidence of a witness, the disposition recording 
l J_?h is neither a contract, grant or other disposition of property. The present 
section, in this respect unlike the last, deals only with those matters which the 
a ^ v re< l u ires to be reduced to the form of a document, and which are contracts, 
grants or other dispositions of property. This is indicated by the words “ as 
between the parties to any such instrument or their representatives in interest, 
which are only applicable in the case of documents which are of a dispositive 
character. The subject-matters of this section, therefore, are contracts, grants 
and other dispositions of property, whether embodied in documents by consent 
of parties or by requirements of law, and therefore the words “ no evidence of 
Ocf y oral agreement or statement shall be admitted as between the parties to any such 
ins rument ’’ have reference both to the words “ contract, grant or other disposition 
oj proper^ * in the beginning of the section and to the words “ any matter 
sertof f + 4 Wy < ^ c *’ 55 which follow them. The section deals with a different 
principl^f * TOin t ^ lose contained in section 91, and proceeds upon a different 
LjS^V/ w/ln«i?xv llat J secti ? n ' The reas °ns which preclude extrinsic evidence in 
varuina the do™ docum ^ nt arc not the same as those which prohibit evidence 
whe * P roduced -. .Thus if the matter required by law 
of font ♦ °r T? 1 2 * 11 !? Je a disposition, oral evidence is admissible for the 
k £ Wv wntm fi-( 3 ) The presumption raised by section 80, 
frhHrw pvPI ncfl ebuttable one. Those reasons which preclude a person from 
giving evidence to \ ary a contract into which he has himself entered do not 
operate o prolubit evidence in variance of a document made by others as a 
record of his evidence. 

Not only is the section limited in its operation to dispositive documents 
d™ +° P ar ^ les thereto or their representatives in interest. Oral evi- 

is excli °i C ? ntradict > var ?’ add to ’ or subtract, from the terms of the writings 
in interestfu^ir^ hetw . een ! he T arties to the instrument or their representatives 
v )• The section is confined to proceedings between fhe parties to 


C \V Vowm rm’ Btshun Chandra, 8 (4) Mcgha Ram v. Makhan Lai (1912), 

(2) piilH Fv ‘r?, 47 p - R » No. 67, p. 258; Tara Chand v. 

(2) Field, Ev., 6th Ed., 271. Baldeo (1890), 317 P. R.; Parma Xand 

K) v. A ire pat Ram (1889), 20 P. R.; Gan* 
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.— deed or their representatives in interest, and has no application to claims 
by or against third persons. Other persons may give evidence of any facts 
tending to show a contemporaneous agreement varying the terms "of the 
document (section 99, post). A doubt has been expressed(l) whether the word 
varying must not be understood as restricted to “ varying,” in contradistinction 
to contradicting, adding to or subtracting from,” the terms of the document. 
There is, however, no reason to suppose that any such distinction, which is 
certainly unknown to English law, was intended. The word “ varying ” was 
without doubt employed as embracing (as in fact it does) both contradictions, 
additions and subtractions.(2) 

Any person other than a party to a document or his representative may, 
notwithstanding the existence of any document prove any fact which he is 
otherwise entitled to prove(3) and any party to any document or any represent¬ 
ative in interest of any such party may prove any such fact for any purpose 
other than that of varying or altering any right or liability depending upon 
the terms of the document.(4) The section prohibits variance of the terms of 
the document. The rule is, therefore, not infringed by the introduction of 
parol evidence contradicting or explaining the instrument in some of its recitals 
of facts. So it may be shown that lands described in a deed as being in one 
parish were in fact situated in another. So also evidence is admissible to 
contradict the recital of the date of a deed. (5) 

It is to be observed that the rule does not restrict the Court to the perusal 
of a single instrument or paper; for while the controversy is between the 
original parties or their representatives, all contemporaneous writings, relating 
to the same subject-matter are admissible in evidence.(6) Nor does this section 
affect the proof of an independent agreement collateral to some other agreement 
reduced into uniting. So in the undermentioned case(7) an agreement to pay 
i oOO a month to a lessor in consideration of receiving from him a permanent 
lease or portions of his zemindari, which agreement was come to before, but 


V. Bhau, 42 B., 512; s. c., 20 Bom. E. R., 
684; Bishunath Singh v. Baldeo Singh, 21 
O. C., 165; s. c., 47 I. C., 194. 

(1) Field, Ev., 6th Ed„ 271. 

(2) Cunningham, Ev., 280. The view 
here taken has been approved in 
Pathammal v. Kalai Ravuthar, 27 M., 329, 

Op03), in which it was held that 
oral evidence was admissible, the question 
not arising as between the parties to an 
instrument or i heir privies so as to bring 
it within the purview of s. 92. In Hara 
Kumar Saha v. Ratn Chandra Pal 47 I C 
943 there was held to be a'variation 
[subsequent oral undertaking to waive 
right]. 

tyB^eshri Dayal v. Pancho , A. W. 
N. (1906), 28 A.. 473. Persons who are 
not parties to a document may adduce oral 
evidence to show that the rights of parties 

° -i a , rC at variancc with the rights 
ostensibly created and declared by the 
instrument , Krishnaswami Aiyar v. Man gala 
Tkammal, 53 I. C., 243. 

(4) Steph. Dig., Art. 92; as to the 
restriction of the rule in England to civil 
c.ises, y tK A*. v. Adamson, 2 Moody, 286. 
O) Green leaf, Ev., § 285, and cases 

4r C WM : Ul Chand v - 

E*' ( VV N " 485 0900) : s. C . 22 A., 370; 
Achutaramarafu v. Subharaju, 25 M., 7 , 


11, 14 (1901); R. v. Scammondcn, 3 T. 
R., 474; Doe v. Ford, 3 A. & E., 649; 
Gale v. Williamson, 8 M. & W., 407; R. v [ 
Wickham, 2 A. & E., 517; Hall v. Gase- 
nove, 4 East., 477; and see Greenleaf, Ev., 
§ 305. In the application of the rule it 
is necessary to bear in mind rather the 
principle in which it originated than its 
formal character; and this principle is 
simply to make the instruments, the record 
of the transaction, conclusive of its obliga¬ 
tions. Accordingly the rule does not 
exclude contradictory evidence of mere 
formal matter, such as dates, recitals and 
so forth, not being of the essence of the 
transaction; since while it is presumable 
that they have not been stated with formal 
precision, their correction would not trench 
on the obligatory portion of the instrument. 
Goodeve, Ev. Evidence of matters not 
forming a term of obligation is not 
excluded, ib, 

(6) Greenleaf, Ev., § 283; and cases 
there cited ; Leeds v. Lancashire, 2 Campb., 
205: Hartley v. Wilkinson t 4 Campb., 127; 
Stone v. Metcalfe, 1 Stark, R., 53; Dover- 
hank v. Motteiro, 4 Taunt., 846, per Gibbs, 
J.; Hunt v. Livermore, 5 Pick. 395. 

(7) Subramanian Chcttiar v. Aruna- 
chalan Chettiar, 25 M., 603 (1902) ; s . c ., 
4 Bom. L. R., 839. 
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reduced to writing after, the execution of the lease, was held to be not affected 
by this section, nor to require registration, where it was not inconsistent with the 
lease ; its provisions forming no part of the holding under the lease, the payment 
bargained for was no charge on the property, and it was not rent or recoverable 
us rent, but a mere personal obligation collateral to the lease. 


To the general rule are annexed certain provisos. This rule is, however, 
not infringed by the admission of evidence in the cases dealt with by the pro¬ 
visos. These cases do not form exceptions to the general rule enacted by the 
section, but are merely instances to which attention is drawn as not coming 
within the purview of the rule at all. 



This section was framed in accordance with the current of English deci¬ 
sions upon the question of how far parol evidence can be admitted to affect a 
written contract, and care must be taken in placing a construction upon it, 
not to create a precedent that would open a door to indiscriminate parol proof 
of transactions where documents have recorded what has passed between the 
parties.(l) Where, however, an agreement is admitted by both plaintiff and 
defendant, and it is therefore not necessary to prove it, the section has no 

application.( 2 ) 

Therefore evidence may be given — firstly i to show that there was really ^lie ru ] e 
never any disposition at all ; and secondly , to show that the document produced applies only 
is not the whole disposition. The rule operates only when there has been in fact ^gp^^on 
a disposition, the whole of which was meant by the intention of the parties in \^ s 
to be embodied in the form of a document. entirety 

Firstly. — Though evidence to vary the terms of an agreement in writing is re d U ced to 
not admissible, yet evidence to show that there is not an agreement at all is the form of 
admissible. Notwithstanding a paper writing which purports to be a contract a document, 
may be produced, it is still competent to the Court to find upon sufficient evi¬ 
dence that tins writing is not really the contract . And the risk of groundless defence 
does not affect the rule itself, though it suggests caution in acting exp it.(3) 

In the case last cited, which was one for money lent with interest, there was an 
agreement touching the transaction of loan, although the rate of interest was 
still unsettled and under discussion. Before any final agreement and while 
the transaction was still incomplete, a promissory note was given/ not as a 
anting which expressed or was meant to express the final contract, but rathegr 
as a voucher, or a temporary and provisional security for the money pending 
the discussion respecting the rate of interest. It was held that if the note wivs 
thus given and received, it should not be regarded as the contract between the 
parties, or as a written contract excluding other evidence of the true contract. 

. _ Court cited the observations of Erie, J., in Pym v. Campl>cll(‘i), who 
said . the point made is that this is a written agreement, absolute on the face 
of it and that evidence was admitted to show it was conditional; and if that 
had been so, it would have been wrong. But I am of opinion that the evidence 
shewed that in fact there was never any agreement at all. The production of 
a paper purporting to be an agreement by a party, with his signature attached, 
affords a strong presumption that it is his written agreement; and, if in fact 
he did sign the paper animo contrahendi , the terms contained in it are conclusive 
and cannot be varied by parol evidence : but in the present case the defence 
begins one step earlier : the parties met and expressly stated to each other that 


602 v - Bank °f Bcnga, ‘ 2 J 

00- U880), p cr Straight, J. 

,4 p S ^ y ‘A h a f'i UHdcr v - Dhunput Sint 

2J&Z, STVvr "f* 

58. ante. ’ 43 ’ ted ,n notcs *° 

(3) Cudialur R uthna v . Kvnnatl 


AruiKuga, 7 Mad. II. C. R. f 189 (1872), 
following Pym v. Cantpbell, 6 K. & B M 
350; Harris v. Rickett, 28 L. J Exch, 
197. 

(4) 6 E. & B... 370; followed in Gudda- 
lur Ruthna v. Kunnattur Aruwuga, 7 Mad. 

H. C. R.. 189, 196. 197 (1872). 
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ough for convenience they would then sign the memorandum of the terms, 
yet they were not to sign it as an agreement until A was consulted : I grant the* 
risk that such a defence may be set up without ground ; and I agree that a jury 
should, therefore, always look on such a defence with suspicion ; but, if it be 
proved that in fact the paper was signed with the express intention that it should 
not be an agreement, the other party cannot fix it as an agreement upon those 
so signing. The distinction in point of law is that evidence to vary the terms 
of an agreement in writing is not admissible, but evidence to show that there is not 
an agreement at all is admissible .” And Lord Campbell said: “ I agree No 
addition to, or variation from, the terms of a written contract can be°made by 
parol . but m this case the defence was that there never was any agreement 
entered into. Evidence to that effect was admissible ; and the evidence given 
in this case was overwhelming. It was proved in the most satisfactory manner 
that before the paper was signed it was explained to the plaintiff that the 
defendants did not intend the paper to be an agreement till A had been con¬ 
sulted, and found to approve of the invention ; and that the paper was signed 
before he was seen only because it was not convenient for the defendants to 
remain. The plaintiff assented to this, and received the writing on those terms. 
That being proved, there was no agreement. ,> In the undermentioned case 
the Privy Council held that the document which the plaintiff relied on as the 
contract between the parties contemplated only the making of a contract in 
tile future when all the terms were left to be arranged.(l) 

Secondly.— The rule laid down in section 92 applies only when, upon the 
face of it, the written instrument appears to contain the whole contract. It is 
not necessary that the whole agreement should be in writing, and if, upon the 
face of that part of it, which is in writing, it appears that there are other con¬ 
ditions, oral or otherwise, which go to make up the entire contract , there is no 
reason why these conditions, if made orally, should not be orally proved.(2) 
bo where the plaintiffs sued for specific performance of an agreement in writ¬ 
ing, vhich set forth, inter alia, that the defendants had agreed to sell it under 
certain conditions as agreed upon,” and the defendants alleged that the 
written agreement did not contain the whole of the agreement between the 
parties, and offered parol evidence in support of their contention ; it was held 
that such evidence was admissible to show what was meant by the clause 
certain conditions as agreed upon/ 5 (3) 

Section 92 applies only to cases where the whole of the terms of the 
contract have been intended to be reduced into writing. This is shown by the 
words adding to which appear in this section. Were it not for those words 
it might have been said that this section only excluded evidence, contradicting 
varying, adding to or subtracting from such of the terms of a contract as had 
been reduced into writing.(4) In the case cited it was held that this section 
was a bar to the setting up of an oral agreement substituting a new executory 
contract in place of an original decree.(5) 

A ^ritten agreement cannot be added to, because when a writing takes 
place all other matters which were open before, are considered as settled by 
the written agreement being entered into and executed. It is otherwise when 
parties agree that a written document shall be executed, not embodying all the 
eims by which they are to bo bound, and when by express arrangement the 
written document does not embody all the terms, but only a part, parol evidence 
is admissible to show what was the entire agreement between the parties.(6) 


(1) Maung Shwe v. Man tig Tun, 9 C. 
W. N., 147 (1904), s. c., 32 C., 96. 

(2) Cutts v. Brown, 6 C., 328, 337 
(1880) ; Greenleaf, Ev., § 384a 

(3) Jb. 

(4) Jumna Das v. Srinaih Roy, 17 C., 


178. 

(5) Bachman Das v. Babu Ramnath, 44 
A., 258 (1922), s. c., 20 All. L. J., 65 
per Walsh, J. 

(6) Bholanath Khettri v. Kaliprasad 
Agurwalla, 8 B. L. R., 89, 92 (1871). 
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In Harris v7 RicJcett{ 1), Pollock, C. B., says : <c We are of opinion that the 
rule should be discharged, on the ground that the writing does not contain and 
was not intended to contain the entire obligation of the bankrupt. They have 
not found, nor does it appear to us, that the writing was intended to contain 
the whole agreement, and we are, therefore, of opinion that the rule relied upon 
by the plaintiffs only applies where the parties to an agreement reduce it to 
writing and agree or intend to agree that that writing shall he their agreement 
And Bramwell, B., says : “ The principle of the rule is that it must be assumed 
that the parties agreed that the written agreement should be the evidence of. 
the contract. The difficulty is that in this case there was evidence that the 
parties did not agree that the written agreement should be the evidence of the 

contract.” 

The rule that verbal evidence is not admissible to vary or alter the terms 
of a written contract is not applicable when the parties did not intend that the 
writing should contain the whole agreement between them ; and this may appear 
either by direct evidence or by the informality of the document. The rule is grounded 
upon this—that the parties to the instrument must be presumed to have 
committed to writing all which they deemed necessary to give full expression 
to their meaning. Where that appears not to have been their intention the 
rule is not applicable. (2) So where a defendant gave a verbal warranty of a 
horse, which the plaintiff thereupon bought and paid for, and the defendant then 
gave him the following memorandum :—“ Bought of G. P., a horse for the sum 
of £7-2-6— G. P.” it was held that parol evidence might be given of the warranty, 
tbe Court considering that the paper was meant merely as a memorandum 
°f the transaction or an informal receipt for the money and not as 'con¬ 
taining the terms of the contract itself.(3) Therefore, as in such cases oral 
evidence of the contract will not be excluded by section 91, ante( 4), neither will 
^e terms of the present section constitute a bar to its admission. Oral evi¬ 
dence may be given to show that a document does not, and was not, intended 1 * * 
to contain the whole of the contract between the parties. But if that evidence 
when given shows that the document or documents do contain the whole con¬ 
tract, evidence to contradict, vary, add to, or subtract from its terms 'will be 
excluded, and the intention of the parties will be gathered from a construction 
of the document or documents only.(5) In the abovementioned cases oral 
--fence may be given. But there is also a third case which is distinguish¬ 
able (6) from the last, viz., that dealt with by the second Proviso where there is a 
principal contract in writing and a separate collateral oral agreement as to a 
matter on which the document is silent and which is not inconsistent with its 
{T? 8 ’ cas e evidence of such agreement may be given under the terms 

° hi 6 7 * lomso m <mtioned. The fact that a lease or agreement has been signed 
will not preclude parol evidence of a collateral warranty that the drains are 
in perfect condition in a case where the lease or agreement was silent on the 
question of drainage.(7) 


(1) 28 L. J., Exch., 167, follow 
Guddalur Ruthua v. Kunnatut Arumuga, 
7 Mad. H. C. R., 189, 198, 199 (1872). 

(2) Beharee Lall v. Kamince Soondarcc 
14 W. R., 319 (1870). 

. (3) Allen v. Pink, 4 M. & W., 140, 
cited i n Beharee Lall v. Kaminee Soon- 
n4 V * R ’ 319 ( 1870 >; Taylor, 

£ 4 * > bec an *e, s. 91, second para, of 
notes to section. 

92? n89n , rV' *•**"*«». 17 C., 919, 
Han-is v. Rickctt, 4 II. & N, 
, ollowed in Kasheenath Chattcrfcc v. 
C hundy Churn, 5 W. R., 68, 73 (1866); 


nnd Guddalur Ruthna v. Kunnattur Aru¬ 

muga, 7 Mad.' H. C. R., 189, 198, 199 

(1852), supra. [Where it is shown that 

a written agreement does not contain, and 

was not intended to contain, the whole 
agreement between the parties, the rule that 
parol evidence is not admissible to add to 
a written agreement has no application.] 

(6) See Cutts v. Brown, 6 C. at p. 338, 
where evidence -was admitted, though the 
case was held by Garth, C. J., not to come 
within the terms of Proviso (2). 

(7) Dc Lassale v. Guildford (1901), 2 K. 

B . 215; Lloyd v. Sturgeon Balls Pulp Co. 
(1901), 85 L. T., and see Motcbhoy Mull* 
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Oral evidence is also admissible to show the moment of time at which a 
document becomes a contract, and to show, not that which was agreed to, but 
what was the condition of the paper when the parties agreed that it should 
be an agreement between them.(l) Where there is an oral agreement to grant 
a lease this section does not stand in the way of proof that there has been an 
agreement by implication or inferrible from the circumstances as to the 
time of commencement of the lease. The Statute of Frauds has no application 
to this country.(2) There is nothing in this section to exclude evidence of an 
oral agreement 'which contradicts, varies, adds to or subtracts from, not the 
terms of the contract but some recitals on the contract itself. (3) 

The section says no evidence of any oral agreement or statement shall be 
admitted.” There has been very considerable discussion on the question 
whether its terms, therefore, do or do not exclude evidence of conduct where 
such conduct is relevant. It does not, it has been held, necessarily follow 
from this section that subsequent conduct and surrounding circumstances 
may not be given in evidence for the purpose of showing in certain circum¬ 
stances the real nature of the transaction. Thus when a woman had through 
her attorneys conveyed a property to her daughter apparently as and by way of 
a sale, it was held by the Privy Council that, though the daughter took under 
the document and alleged that it was a sale and that she had paid the purchase- 
price, the transaction was in reality not a sale but a gift.(4) So, too, there have 
been a large number of decisions in India in which the admissibility of such 
evidence has come in question with reference to the question whether evidence 
can be given to show that what purports to be an out-and-out conveyance was 
in reality a mortgage only. But it is not only in cases of mortgage that the 
Courts have drawn a distinction between parol evidence of a transaction and 
evidence of conduct indicating such a transaction, and while compelled by 
law to reject the one has not felt itself precluded from admitting, and acting 
upon, the other, tkough(5), as already observed, the illustration of this dis¬ 
tinction is chiefly to be found in cases relating to mortgages.(G) In however, the 
case cited where the Privy Council construing a letter, held that it amounted 
to a substantial undertaking that a loan should be procured and part of it 
repaid to the plaintiff, it was said that everyone is now agreed that what took 
place after the execution of the document can have no bearing on its 
construction. (7) 

1 he matter was at an early date, the subject of consideration of a Full 
Bench in the case of Kasheenath Chatterjee v. Chundy Churn.{ 8) In that case 
Peacock, C. J. (in whose opinion the majority of the Full Bench concurred), 
said : I am of opinion that verbal evidence is not admissible to vary or alter 

the terms of a written contract in cases in which there is no fraud or mistake, 
and in which the parties intend to express in writing what their words imp6rt. 
If a man writes that he sells absolutely, intending the writing which he executes 



Essabhoy v. Mulji Haridas, P. C., 39 B., 
399 (1915). Discussed in Badal Ram v. 
Jhulai. 19 A. L. J., 816 (1921). 

(1) Stewart v. Eddowcs, L. R., 9 C. F., 

311. 

(2) Kailash Chandra Bhowmick v. Be joy 
Kanta Lahiri, 23 C. W. N., 190; s. c. 50 
I. C., 177. 

(3) Mukhi Singh v. Kishun Singh, 51 
I. C., 320. 

(4) Ismail Mussajcc v. Mafia Boo, 10 
C. W. N., 570; and v. Hanif-un-Nissa v. 
Eais-un-Nissa, P. C. (1911): 33 A., 340. 
post. See Bishunath Singh v. Baldco 
Singh, 21 O. C. f 165; s. c., 47 I. C., 194. 


(5) Kashi Nath v. Hnrrihur Mookerjce, 

9 C., 898, 900; Baksu Lakshtnan v. 

Govinda Kanji, 4 B., 594, 601, per Melvill, 
J. (1880) ; and see Chango v. Kalaratn, 4 
Bom. II. C. R.,. 120 (1866). 

(6) See The Lazu of Mortgage in India 
by Rash Behary Ghose, 3rd Ed., p. 221 ; 
Shyama Char an v. Herns Mollah , 26 C., 
160 (1898), which was the case of a 
lease. 

(7) Vissanji Sons & Co. v. Shapurji 
Burjorji Bharoocha, P. C., 36 B., 387 
0 ^ 12 ). 

(8) 5 W. R., 68 (1866). 
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A - and convey the meaning that, he intends to sell absolutely, he cannot 
by mere verbal evidence show that at the time of the agreement both parties 
intended that their contract shduld not be' such as their written words express, 
but that which they express by their words to be an absolute sale should be 
a mortgage. It is'said that there is no Statute of Frauds, and therefore, parties 
may entdr into verbal contracts for the sale of lands in the Mofussil without 

writing.But admitting that the law allows sales of land or other eon- 

tracts relating to land to be made verbally, it does not follow that if the parties 
choose to reduce their contract into writing, they can bring forward mere-verbal * 
evidence to contradict the writing, and to show that they intended something 
different from that which the writing expresses and was intended to express. 

.If mere verbal evidence is admissible in this case to contradict a written 

contract, it would apply to every other case, and -a man who writes ‘ one thou¬ 
sand 5 intending to write 4 one thousand ’ might prove that by a verbal agreement 
the words ‘ one thousand ’ were not intended to mean ‘ one thousand,’ but only 
one hundred.’ Nothing could be more dangerous than the admission of such 
evidence. Further, if it be held that such evidence is admissible, the whole 

effect of the new Registration Act would be frustrated.The plaintiff in the 

present case alleged that he took possession in 1266, and that in 1270, the 
defendant forcibly dispossessed him. The defendant says that the plaintiff 
never took possession and that he was never forcibly ousted. If possession did 
not-accompany or follow the absolute bill-of-sale, it would be a strong fact to 
Rhow r that the transaction was a mortgage and not a sale ; and it, therefore, 
becomes material to try whether the plaintiff was ever in possession and forcibly 
dispossessed as alleged by him, and whether, having reference to the amount 
°f the alleged purchase-money, and to the value of the interest alleged to be sold 
a nd the acts and conduct of the parties, they intended to act upon the deed as an 
absolute sale or to treat the transaction as a mortgage only : for I am of opinion 
nat parol evidence is admissible to explain the acts of the parties , as for example 
to .show why the plaintiff did not take possession in pursuance of the bill-of-sale, 

1 ^ 0U1 id that the defendant retained possession and that the plaintiff never 

bad possession as alleged by him, and was never forcibly dispossessed.” (1) And 
Campbell, J., said that “ When these actings of the parties are at variance with 
ie written instrument, and especially when possession ok the property has not 
icen transferred nor full value paid, then parol evidence to explain these facts 
may be admitted. 1 would hold that, although parol evidence may not be 
ar lmtted purely and simply to contradict the terms of a formal and public 
7 * 1 rl en . ln strument duly acted on, it may, as between the original parties 
emselves be admitted in support of: substantial acts and facts which negative 
or t e rac from the effect of the instrument.”(2) The case was accordingly 
remanded to the first Court to try the issue whether, having regard to the acts 
ana conduct of the parties , and having reference to the amount of the alleged 
purchase-money and the real value of the interest alleged to be sold, the parties 
intended the deed to operate as an absolute sale and treated the transaction 
as an absolute sale or as d mortgage only. 

Tliis decision does not appear to have been always entirely acquiesced in 
nor did some of the subsequent cases follow the principles which had been laid 
down by it.(3) In one case it appears to have been considered that this decision 


Kashcc Nath v. Chundy Churn, 5 

, R - 68 (1866). 

(2) lb. 

(3) Madhub Chundcr v. Gungadhur 

1 W. R.. 470 (1869); s. c., 3 B. 

, . ("I confess that I have some 

difficulty in comprehending the distinction 
between the admissibility of evidence of a 
verbal contract to vary a written instru¬ 


ment, and the admissibility of evidence 
showing the acts of the parties, which, 
after all are only indications of such un¬ 
expressed unwritten agreement between the 
parties.”) Per Jackson. J., commented 
upon in Baksu Lakshman v. Govinda 
Kanii, 4 B., 594, 600 (1880) : Rat t DooIaJ 
v. Radka Nath, 23 W. R., 167 (1875) ; 

Diamooddcc Paik v. Kaon Taridar, 5 C., 
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overridden by section 92 of this Act.(l) It has, however, been subsequently 
held that the law on this point under the Act and in England is the same, the 
rule contained in this section being that of the Common Law modified by 
equitable considerations^) ; and that the present section made no change in the 
law as laid down in Kasheenath Chatterjee v. Chandy Churn (3) the principles 
of which case have been approved and followed, and applied in numerous 
subsequent cases. (4) 

A Lull Bench of the Calcutta High Court has also held that oral evidence 
of the acts and conduct of the parties, such as oral evidence that possession 
remained with the vendor notwithstanding the execution of a deed of out-and- 
out sale, is admissible to prove that the deed was intended to operate only as a 
mortgage. (5) The principle of this decision was applied to a lease in a subsequent 
case in which it was held that evidence of conduct, as for instance return of the 
lease, was admissible to prove that such return was due to an intention to make 
the lease inoperative.(6) It is, however, a question whether these decisions 
are not affected by the decision of the Privy Council in Balkishen v. Legge\7) 

It has been held by the Calcutta High Court that the Privy Council decision 
in Balkishen v. Legge( 8), holding oral evidence of intention to be inadmissible, 
does not in any way affect the rule laid down in the last mentioned Full Bench 
case, but rather supports it, there being a distinction between mere oral evidence 
of intention and evidence as to the acts and conduct of the parties.(9) This 
Court ha-s, however, recently held that where the terms of a contract are un¬ 
ambiguous no evidence can be given of the conduct of the parties in contraven¬ 
tion of such terms.(10) 


300 (1879); s. c., 4 C. L. R., 419; Ram 
Dyal v. Heera Lall, 3 C. L. R., 386 (1878) ; 
[following Danapa v. Sundardas Jagjivan- 
das , 1 B., 333 (1876)] dissented from, in 
Hem Chunder v. Kally Churn , 9 C., 528 
(1883). 

(1) Diamooddee Paik v. Kaim Taridar, 
5 C. f 300, 302 (1872). See as to this case 
Klictridas Agarzualla v. Shib Narayan, 9 
C. W. N., 178, at p. 183 (1904). The 
question was later raised again in Datoo 
v. Ramchandra Totaram, 7 B. L. R., 669 
(1905). 

(2) Baksu Lakshman v. Govinda Kanji, 
4 B., 594, 606, 607 (1880). 

(3) See Hon Chunder v. Kally Churn, 
9 C., 528 (1883), s. 92 of the Evidence 
Act lays down in terms the same rule 
as Sir Barnes Peacock then stated to be 
law, following the case in last note and 
dissenting from Diamooddee Paik v. Kaim 
Taridar , supra; and followed in Kashi 
Nath v. Hurnhur Mookerjce, 9 C., 898 
(1883). 

(4) Phcloo Monce v. Grcesh Chunder, 

8 W. R., 515 0887); Sheikh Parabdi v. 
Sheikh Mohammed, 1 B. L. R., A. C., 
87 (1868) ; Nundo Lall v. Prosunno 
Moyee, 19 W. R.. 333 (1873) ; Hasha 

Khand v. Jesha Prcmaji, 4 B., 609n. 

(1878) ; s. c.. 7 B., 73 ; Baksu Lakshman 
v. Govinda Kanji, 4 B., 594 (1880) ; Hem 
Chunder v. Kaliy Churn, 9 C M 528 (1883) ; 
s. c., 12 C. L. R., 287 ; Kashi Nath v. 
Hurrihur Mookerjce, 9 C., 898 (1883); 
Beitary Lall v. Tcj Narayan, 10 C., 764 
(1884) ; V enkatratnam v. Rcddiah, 13 M., 


494 (1890) ; Rakkcn v. Alagappudayan, 
16 M., 80 (1892) ; Kader v. Nepean, 21* 
C. P. C., 882 (1894) ; s. c., 21 I. A., 96. 
[See also Holmes v. Mathews, 9 Moo. P. 
C., 413 (1855) ; Miitty v. Annundo, 5 Moo. 
I* A., 72 (1849)]. See Barton v. Bank 
of Neiu South Wales, L. R., 15 App. Cas., 
379 ; Balkishen Das v. Legge, 19 A., 434 
(1897). 

(5) Preonath Shaha v. Madhu Suddan, 

25 C., 603 (1898) ; foil, in Khankar v. AH, 
28 C., 256 (1900) ; Mahomed v. Nasur, 28 
C.. 289 (1901) ; Ram Samp v. Allah Rakha, 
107 P. L. R. (1905) ; ref. to Narctidra v. 
Bhola, 27 C. W. N., 336 (1920). 

(6) Shyama Char an v. Her as Moolah, 

26 C., 160 (1898) ; but see Mayandi 

Cheti v. Oliver, 2 M., 261 (1898). 

(7) 22 A., 149 (1899), dist., Narcndra v. 
Bhola, 27 C. W. N., 336 (1920). 

(8) 27 I. A., 58 (1899), s. c., 22 A., 
149. 

(9) Khankur Abdur v. Ali Hafez, 28 
C., 256 (1900), (evidence admissible of 
repayment of money, return of deed, and 
acts of possession by vendors) ; s. c., 5 
C. W. N., 351 ; Mahomed Ali v. Nazur 
Ali. 28 C., 289 (1901) ; evidence admis¬ 
sible of promise by vendee to restore the 
property on repayment in two or three 
years; s. c., 5 C. W. N., 326; Second 
Appeal, Calcutta High Court, 696 of 
1899. 

(10) Secretary of State v. Kumar 
Narendranath Mitter, 32 C. L. J., 402; 
Bhupcndra Chandra Singha v. Harihar 
Chakravarli, 24 C. W. N., 874; Kironshashi 
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^A different view from that expressed in the cases in the last note but one 
has been expressed by the Bombay High Court (1) where it was said in answer 
to a contention that the circumstances required the Court to,draw an inference 
that the document was not what it appeared to be :— <c We can only understand 
that as meaning that the document was accompanied by a contemporaneous 
oral agreement or statement of intention, which must be inferred from these 
several circumstances.” This, it was held, was opposed to the Privy Council 
decision in cases in which a party was not entitled to rely on any of the provisos 
to the section. And in another case in the same Court when the plaintiff 
desired to set aside a deed of sale by proving that a misrepresentation, agreement 
or promise^ was made to him at the time of execution that the deed would 
not be enforced as a deed of sale, it was held that such evidence would be 
inadmissible, since its effect would not be to prove fraud, but to prove the 
existence of a different contract without proof of fraud to invalidate it. (2) 

The High Court of Madras has also taken a different view of the decision? 
holding that evidence of the acts and conduct of the parties is excluded thereby, 
on the ground that evidence of conduct could be relevant only by reason of the 
fact that the conduct leads to the inference that there was a contemporaneous 
oral agreement or statement between the parties that a deed was to operate in 
different manner than it purports to operate ; and that no exception is made in 
any of the provisos to this section or elsewhere in the Act in favour of evidence 
which consists of the acts and conduct of the parties from which an inference 
might be drawn that there was an oral agreement to vary the terms of the 
contract or grant. (3) 

The principle upon which evidence of conduct has been admitted is explain¬ 
ed by Melvill, J., in his judgment in the case of Bahru Laksliman v. Gobinda 
Kanji( 4), m which he held that: “ A party whether plaintiff or defendant, 
who sets up a contemporaneous oral agreement as showing that an apparent 
sale was really a mortgage, should not be permitted to start( 5) his case by 
offering direct parol evidence of such oral agreement, but if it appears clearly 
and unmistakeably from the conduct of the parties that the transaction has 
been treated by them as a mortgage, the Court will give effect to it as a mort¬ 
gage, and not as a sale, and therefore, if it be necessary to ascertain what were 



Debt v. Ananda Chandra, 32 C. L. J., 
15; Raja Nirod Chandra v. Harihar 
Chakravarty, 32 C. L. J., 19. 

(1) Dattoo v. Ramchandra Totaram, 
7 Bom. L. R., 669 (1905). 

(2) Dagdu Valad Sahu v. Natiu Valod 
Sahu, 35 B., 93 ; and v. Samana Basappa 
v. Gadigaya Komaya (1910), 35 B., 231. 

(3) . Achutaramaraju v. Subbataju, 25 
M., 7 (1901). 

(4) 4 B., 795 (1880), referring to this 

case, Garth, C. J., said: “ In the latter 

case there will be found an excellent judg¬ 
ment of Mr. Justice Melvill, in which he 
very clearly explains this principle of 
Equity; and the mode and the circum¬ 
stances under which it may be applied/' 
Hem Chundcr v. Kally Churn, 9 C., at 
p. 533 (1888) ; and see Behary hall v. 
Tcj Narayan, 10 C., 764 (1884), at pp. 767, 
768: If we may say so, we entirely 

concur in these decisions (Baksu Laksh- 
man v. Govinda Kanji, supra; Hem 
Chundcr Soar v. Kally Chum, supra), 
indeed the luminous and able judgment of 


Melvill, J., in the Bombay case cannot but 
commend itself to the mind of every lawyer/' 
per Tottenham and Norris, JJ.: Baksu 
Lakshman v. Gobinda Kanji, has been 
followed in Hem Chundcr v. Kally Chum, 
supra; Behary hall v. Tcj Narayan, supra; 
Kashi Nath v. Hurrihur Mookcrjcc , 9 C., 
898 (18S3) ; Vcnkataratnam v. Rcddiah, 13 
M., 494 (1890). For more recent deci¬ 
sions in the Bombay High Cburt on this 
point (sales or mortgages by conditional 
sale), see Tukaram v. Ramchand, F. B., 26 
B., 252 (1901) ; Madhavrao Kcshavrao v. 
Sahcbrao, 39 B., 119 (1914); Kasturchand 
hakhinaji v. Jakhia Padia Patel, 40 B., 
74 (1916) ; following Meruti v. Balaji, 2 
Bom. L. R., 1058 (1900) ; Narayan Ram - 
krishna v. Vighncshu'ar, 40 B., 378 

(1916); Rakken v. Alagappudayan, 16 M., 
80 (1892). 

(5) This rule prohibiting parol evidence 
in the first instance was applied in Behary 
Lall x. Tcj Narain , 10 C. f 764, 768 (1884) ; 
but dissented from in Rakken v. Alagap¬ 
pudayan. 16 M. 80, 83 (1892), v. post. 
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“§L 


terms of the mortgage, the Court will for that purpose allow parol evidence 
to he given of the original oral agreement. ”(1) 


“ Although parol evidence will not be admitted to prove directly that 
simultaneously with the execution of a bill-of-sale there was an oral agreement 
by way of defeasance, yet the Court will look to the subsequent conduct of the 
parties, and, if it clearly appears from such conduct that the apparent vendee 
treated the transaction as one of mortgage, the Court will give effect to it as a 
mortgage and nothing more. It is a mistake to reject evidence of the conduct 
of parties to a written contract on the ground that it is only an indication of an 
unexpressed unwritten contract between them. Conduct is, no doubt, evidence 
of the agreement out of which it arose ; but it may be very much more. In 
manv cases it may amount to an estoppel. In such a case it is clear that 
evidence of conduct would be strictly admissible under section 115 of this Act. 
And even when conduct falls short of a legal estoppel, there is nothing in the 
Evidence Act which prevents it from being proved, or, when proved, from 
being taken into consideration. Courts of Equity in England will always 
allow a party (whether plaintiff or defendant) to show that an assignment 
of an estate, which is, on the face of it, an absolute conveyance, was intended 
to be nothing more than a security for debt, and they will not only look to 
the conduct of the parties, but will admit mere parol evidence to show or 
explain the real intention and purpose of the parties at the time. The exercise 
of this remedial jurisdiction is justified on two grounds, viz., part-performance 
and fraud.” 


“ The Courts in India are not precluded by the Indian Evidence Act from 
exercising a similar jurisdiction. The rule of estoppel, as laid down in section 
115, covers the whole ground covered by the theory of part-performance. That 
section does not say, that in order to constitute an estoppel, the acts which a 
person has been induced to do, must have been acts prejudicial to his own 
interest. Its terms are sufficiently wide to meet the case of a grantor who 
has simply been allowed to remain in possession on the understanding and 
belief that the transaction was one of mortgage, and thus every instance of 
what the English Courts call ‘ part-performance ’ would be brought within the 
Indian rule of estoppel. But the ground upon which this jurisdiction of the 
Courts in India may most safely be rested is the obligation which lies upon 
them to prevent fraud.(2) The Courts will not allow a rule or even a Statute 
which was passed to suppress fraud, to be the most effectual encouragement 
to it, and, accordingly, in England the Courts, for the purpose of preventing 
fraud, have in some cases set aside the Common Law rules of evidence and the 
Statute of Frauds. The Courts in India have the same justification in dealing 
similarly with the obstacle interposed by the Indian Evidence Act. In thus 
modifying the rules laid down by sections 91 and 92 of that Act, the Courts 
will not be acting in opposition to the intention of the Legislature, which, by 
enacting the provisions of section 26, clause (c) of the Specific Belief Act 
(I of 1877), has shown an intention to relax the rules of the Indian Evidence 
Act, so as to bring them into conformity with the practice of the English 
Courts of Chancery.” 


(1) As was observed by Wigram, V. 
C., in Dale v. Hamilton (5 Hare, 381), 
and also by Jessel, M. R., in Utiglcy v. 
Ungley (L. R., 5 Ch. D. 1887), the con¬ 
duct of the parties shows that some con¬ 
tract reconcilable with such conduct 
must have taken place between the litigant 
parties; and the Court is consequently 
compelled to admit evidence of the terms 


of the contract in order that justice may 
be done between the parties (v. post.) 

(2) See Bholanath Khctri v. Kaliprasad 
Agurzuallah, 8 B. L. R., 89 (1871) ; Hem 
Chunder v. Kaily Churn, 9 C., 528, 533 
(1883) ; Kashi Nath v. Harrihtir Mookcr- 
jec. 9 C., 898 (1883) : Rakkcn v. Alagap- 
pudayan, 16 M., 80, 81, 83 (1892). See 
Field, Ev., 429; ib.. 6th Ed., 273. 
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_elvill, J„ further intimated that in his opinion the First Proviso 

to this section was large enough to let in evidence of such subsequent 
conduct as in the view of the Court of Equity would amount to fraud, 
and would entitle a grantor to a decree restraining the grantee from 
proceeding upon his document. If the admission of this evidence can be 
justified on the grounds that it is within the purview of the First Proviso of 
the section, there can clearly be no ground for the contention that it m 
any sense contravenes its terms. As already observed, this was the opinion 
of Melvill, J., in the case cited who said(l) : “ Or they may think, and this 
is a view which is certainly capable of being supported by argument, that the 
case may be made to fall within the First Proviso to section 92, which admits 
parol evidence of fraud to invalidate a document. It is true that it was 
held in Banapa v. Sundardas(%) that the fraud mentioned in the section must 
be fraud contemporaneous with, and not subsequent to, the making of the 
document, and the Court refused to entertain the argument, which is suggested 
by Mr. Dart in his work on Vendors and Purchasers (p. 954, 4th bid.), that the 
refusal to fulfil a pronuse may be taken to show that the promise was originally 
fraudulent. But, admitting that such an argument can hardly be maintained, 
I must still say that the words of the first proviso to section 92 are very wide, 
and declare that any act of fraud may be proved which would entitle any 
person to any decree relating to a document, and it is not quite clear to me 
that these words are not large enough to let in evidence of such subsequent 
conduct as, in the view of a Court of Equity, would amount to fraud, and 
would entitle a grantor to a decree restraining the grantee from proceeding 
upon this document.”(3) 

Similarly in the later case of Rakkcn v. Alagappttdayan( 4) Muttusami 
Ayyar, J., said: “ I desire, however, to rest my decision on the ground 
stated by Lord Justice Turner in Lincoln v. Wright.(5) His Lordship said in 
that case £ ‘ without reference to the question of part-performance on which I 
do not think it necessary to give any opinion, 1 think the parol evidence is 
admissible and is decisive upon the case. The principle of this Court is that the 
Statute of Frauds was not made to cover fraud. If the real agreement in this 
case was that as between the plaintiff and IF, the transaction should be a 
mortgage, it is in the eye of this Court a fraud to insist on the conveyance as 
being absolute, and parol evidence must be admissible to prove the fraud. 
Assuming the agreement proved, the principle of the old cases as to mortgages 
seems to me to be directly applicable. Here is an absolute conveyance when 
it was agreed that there should be a mortgage, and the conveyance is insisted 
on in fraud of the agreement. The question then, as I view it, is whether there 
was such an agreement as this bill alleges, and, upon the evidence I am per¬ 
fectly satisfied that there was. Besides, the agreement for the mortgage uas 
only part of the entire transaction, and the appellant cannot, as 1 conceive 
adopt one part of the transaction and repudiate the other. Thus the ratio 
decidendi was that the conveyance formed only part of the real agreement, 
and that the oral agreement which gave a claim to. equitable relief formed 
another part of the same transaction. Again, the ground for departing from 
the ordinary rule of evidence, was subsequent unconscionable conduct m taking 
advantage of that rule, and thereby endeavouring to mislead the ( curt- into 
the belief that what was only an apparent sale but a real mortgage was a 
real sale, and not a mortgage. The fraud referred to by the Lord Justice 


(1) At p. 608. 

(2) 1 B., 333 (1876). See also Cults 
v. Brown, 6 C., 328, 338 (1880). The 
Law of Mortgage in India by Rash 
Behary Ghose, 3rd Ed., p. 221. 

(3) For subsequent conduct see Vcsanji 


Sons & Co. v. Shapurji Buriorji Bhoroo - 
cha, P. C. 36 B., 387 (1912). 

(4) 16 M., 80, 82, 83 (1892). 

(5) 4 DeG. & J., 16; also referred to 
in Balkishcn Das v. Legge, 19 A., 443 
(1897). 
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was not fraud practised at the time when the document was executed, but 
the advancement of a claim in fraud of the true intention or the real agreement 
of the parties. It seems to me that section 92 of the Evidence Act, as observed 
in Venkatratnam v. Reddiah( 1) does not render evidence of the oral agreement 
inadmissible, for, if the real agreement were proved, it would invalidate the 
document as a deed of absolute sale within the meaninq of the first Proviso 
to section 92 of the Evidence Act , and constitute a ground for a Court of Equity 
and good conscience giving effect to it only as a mortgage.” It has, however, 
been also held that the fraud referred to in this Proviso must be contem¬ 
poraneous and not subsequent fraud, in which case if the proposition be correct, 
this Proviso so far as it makes provision for relief against fraud, would scarcely 
be applicable(2) (v. post). The same learned Judge, however, upon the question 
whether or not a party should or should not be allowed to start his case with 
proof of a contemporaneous oral agreement expressed his dissent from the 
rule laid down in that respect in Baksu Lakshman v. Qovinda Kanji, saying(.v 
4; Nor do I see my way to adopting the rule that a party should not first sta 
his case with proof of a contemporaneous oral agreement, and then confirm 
it by evidence of subsequent acts and conduct of the parties, but that he should 
prove the latter first and then proceed to prove the former. The subsequent 
acts and conduct are only indications of the contemporaneous oral agreement, 
and it is such agreement that is the real ground of Equitable relief. Such rule 
involves in it the anomaly that, while indirect evidence of the true agreement 
is admissible, notwithstanding section 92, direct evidence of the same is not 
admissible. I do not, however, desire to be understood as saying that it would 
be safe to rely on the uncorroborated oral evidence of the contemporaneous 
oral agreement at variance with the terms of a document, but I think the absence 
of corroborative evidence in the shape of subsequent possession and conduct 
and other circumstances, is an objection that ought to go to the credit due to 
the parol evidence and not to its admissibility. In the case before us, there was 
such corroborative evidence, though the weight due to it was a matter for the 
Judge to determine.” 




But in the absence of fraud or of conduct indicating fraud, parol evidence 
will be excluded. Thus where a document contains covenants for the perform¬ 
ance of several things, and then one large sum is stated to be payable in the event 
of a breach, such sum must be considered a penalty ; but when it is agreed that 
if a party do or refrain from doing any particular thing, a certain sum shall be 
paid by him, then the sum stated may be treated as liquidated damages. A 
bond for Rs. 20,000, which, provided for payment of interest at the rate of 
lie. 1-4 per cent, per month, contained the following clause i 44 We hereby pro¬ 
mise and give in writing that we shall pay year by year a sum of Rs. 3,000 on 
account of the interest. And in the case of our failing to pay year by } ; ear the 
said sum of Rs. 3,000, the same shall be considered as principal and thereon 
interest shall run also at the rate of Re. 1-4 per cent, per month. In a suit on such 
bond the defendant sought to adduce evidence to show that after the execution 
of the bond the plaintiff stated that the clause was intended to operate 
as a penal clause, and that the conditions therein would not be enforced : 
but it was held that the clause was not penal, but in the nature of an agreement 
to pay liquidated damages, and that the plaintifi was entitled to a decree for 
the amount due on the bond with interest as agreed upon, and approving and 
distinguishing the cases of Baksu Lakshman v. Govinda Kanji( 4), and Chunder 
•3oor v. Kaly Churn Das( 5), that the evidence tendered was not admissible.(6) 


(1) 13 M, 495. 

(2) Banapa v. Sundardas Jagjivandas, 
1 B., 333 (1876); Cutis v. Brown, 6 C., 
328, 338 (1880), and see The Law of 
Mortgage tn India, l»y Rash Behary Ghose. 
3rd Ed., p. 221. 


(3) 16 M., at p. 83. 

(4.) 4 B., 594. 

(5) 9 C., 528. 

(6) Bihary Lai v. Tej Narain, 10 C„ 
764 (1884). 
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the undermentioned case it was held that a registered instrument of 
mortgage takes effect against any oral agreement relating to the hypothecated 
property and no parol agreement which purports to modify the terms of the 
contract of mortgage can be proved. (1) 

As this rule turns on the fraud which is involved in the conduct of the 
person who is really a mortgagee, and who sets himself up as an absolute 
purchaser, the rule of admitting evidence for the purpose of defeating this fraud 
would not apply to an innocent purchaser, without notice of the existence of 
the mortgage, who merely bought from a person who was in possession of 
title-deeds and was the ostensible owner of the property.(2) 

In the decision of the Privy Council, already referred to(3), the Judicial 
Committee with reference to the admission by the High Court and Subordi¬ 
nate Judge of the evidence of a party to the suit and one of his witnesses for the 
purpose of proving the real intention of the parties observed as follows :—Their 
Lordships do not think that oral evident of intention was admissible for the 
purpose of construing the deeds or ascertaining the intention of the parties. 
By section 92 of the Indian Evidence Act, no evidence of any oral agreement 
or statement can be admitted as between the parties to any such instrument or 
their representatives in interest for the purpose of contradicting, varying or 
adding to or subtracting from its terms, subject to the exceptions contained in 
the several provisos. It was conceded that this case could not be brought 
within any of them. The cases in the English Court of Chancery(4), which were 
referred to by the learned Judges in the High Court, have not, in the opinion of 
their Lordships, any application to the law of India as laid down in the Acts of 
the Indian Legislature ; the case must therefore be decided, on a consideration of 
the contents of the documents themselves with such extrinsic evidence of sur¬ 
rounding circumstances as may be required to show in what manner the 
language of the document is related to existing facts/’(5) In a later case in the 
Clacutta High Court it was said that while under this section and section 93 
oral evidence is not admissible to show what was intended by the parties, for 
such intention must be gathered from the language of the instrument, evidence 
of previous transaction between them may be admissible for a limited purpose 
as, for instance, in anticipation of an obvious defence.(6) And in a recent 
case in the Privy Council where it was a question whether the amount of land, 
named in a kabuliyat was more than was contained by the sped tied boundaries, 
it was held that the kabuliyat could not be varied by extrinsic evidence on this 
point or as to the negotiation before it was completed. (7) 

In a later case where the respondents claimed possession of lands under 
deeds purporting to be absolute conveyances, and the appellants, contending 
that those were intended to be mortgages and had always been so treated 
by all the parties, offered evidence of conduct in support of that view, and this 
evidence had been rejected in this countrv under this section, the Privy Council 
held that the case for the appellants disclosed a charge of fraud antecedent 
to the deeds, and without expressing any opinion on the application of this 


O') Maharaj Singh v. Raja Buhuant 
Singh (1906). 28 A., 508. 

(2) Kashi Nath v. Hurrihur Mookcrjec, 
9 C,, 1898 (1883); Rakken v. Alagappuda- 
yan, 16 M., 80, 81, 82 (1892). 

(3) Balkishcn Das v. Leggc, 22 A., 149, 
158, 159 (1899); s. c., 4 C. W. N., 153. 
The decision of the High Court is upheld 
in 19 A., 434 (1897). 

(4) Alderson v. White, DeG. & J., 105; 
Lincoln v. Wright, 4 DeG. & J., 16, were 
referred to by the High Coprt. See as to 
this class of cases, Rochefoucauld v. 


Boustead, L. R., 1897, 1 Ch., 196. 

(5) Balkrishen Das v. Leggc, 22 A., 
158, 159 (1899); J hand a Singh v. Wahid- 
ud-din, P. C., 38 A., 570 (1916), but see 
Hanifun-nissa v. Faiz-un-nissa, P. C.. 33 
A., 340 (1911). 

(6) Proiap Chandra Saha v. Mohammad 

AH Sarkar, 19 C. L. J., 64 (p. 70) 

(1914), per Mookerjee, J. 

(7) D-xrga Prasad Singh v. Rajendra 
Narain Bagchi, P. C\, 41 C, 493 (1913); 
18 C. W. N., 66. 
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section, ordered that the rejected evidence should be heard subject to any 
objection which the respondents might take.(l) 


As already stated, it has been held by some decisions of the Calcutta High 
Court, that the decision in Ballcishen Das v. Legge does not in any case exclude 
evidence of conduct. It does not, it is said, lay down any rule of exclusion of 
evidence over and above that contained in this section which excludes any 
oral agreement or statement , but not evidence of the acts and conduct of the 
parties not being in the nature of an oral agreement or statement. The evidence 
which the Privy Council held inadmissible consisted of the statements of one 
of the parties to the transaction and of a pleader which went to show that at 
the time when the negotiations were going on, which led to the execution of 
the deeds under consideration, one of the parties said that he would not execute 
the deeds unless it was a mortgage and the other answered, and that answer 
was supported by the pleader that the two deeds which they were going to have 
would together amount to a mortgage only. That was adduced as evidence 
of the intention of the parties, and that evidence was considered inadmissible. 

That evidence consisted only of oral statements of the parties, and there¬ 
fore came directly within the scope of this section. There was no other evidence 
of the acts and conduct of the parties adduced in that case which was considered 
by the Privy Council.(2) Such evidence of intention is obviously inadmissible. 
So evidence of a contemporaneous oral agreement at the time of sale of immov¬ 
able property that the property was to be reconveved on payment of the 
consideration-money has been held inadmissible. (3) There are, however, 
decisions both earlier and later than that of the Privy Council in which the 
Courts have, in order to judge of the nature of a transaction, had recourse to the 
acts and conduct of the parties and to the circumstances, as for example, where 
it was sought to show that an apparent sale was really a mortgage, to the circum¬ 
stance that the property which was worth Rs. 250 was apparently sold for 
Rs. 35.(4) Whilst, however, these cases decide that evidence of conduct is 
admissible, they leave untouched the question whether, when evidence of 
conduct has been admitted to show that a transaction is not what on its face 
it appears to be, oral evidence may then be given to show what were the terms 
of the real transaction. It has been held that such evidence may be given.(5) 
There are, however, decisions of the Calcutta High Court which adopt or 
approximate to the views of the Madras and Bombay High Courts.(6) 

In a case in the Calcutta High Court it was held that in determining 
whether a transaction is a mortgage or a sale with option to repurchase, a 
Judge should take the transaction as expressed in the documents and may 
also consider facts which may be legitimately proved with a view to showing 
the relation of the language of the document to existing facts and is justified 
in referring to a difference between the value and the consideration.(7) And 
in a later case in the Privy Council, where a deed purporting to be one of 
absolute sale had been followed, a month later, by one in which the purchaser 


(1) Maung Kyin v. Ma She La, P. C., 
38 C., 892 (1911). 

(2) Khankar Abdur v. AH Hafez, 2 C., 
256, 258, 259 (1900) ; Mohamed Ali v. 
Ncuar Ali , 28 C., 289 (1901): 2nd Appeal, 
Cal. H. C., 696 of 1899 (4th June, 1901). 
Contra see Achutaramaraju v. Subbaraju, 
25 M., 7 (1901). 

(3) S. A., 32 of 1904, Mad. H. C., 6th 
Sept. 1905, 15 Mad. L. J., s. n., 9. 

(4) Second Appeal, Cal. H. C., 696 of 
1899 (11th June, 1901), cor. Ameer Ali 
and Pratt, JJ. 

(5) v. ante, p. 620, Baksu Lakshman v. 


Govinda Kanji, 4 B., 594 (1880). In 

Rah ken v. Alagappudayan, 16 M., 80, 82, 
83 (1892) ; the Court disagreed with the 
limitation imposed in the former case 
preventing a party from starting his case 
by direct parol evidence of the alleged 
oral agreement. 

(6) Rad ha Raman v. Bhowani Prasad, 
5 C. W. N., ccxcvi (1901), Rahiman v. 
Elahi Buksh, 28 C., 70 (1900), v. post, 
and see ante p . 618. 

(7) Abdul Gaffur v. Sheikh Jamal, 18 
C. L. J. f 228 (1913), per Jenkins, C. J. 
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to the vendor a right to repurchase within a specified time, and these 
een separately stamped and registered, and the right to repurchase had 
not been exercised, it was held that the transaction was a sale.(l) In this case 
it was said that the intention of the parties was to be gathered from the docu¬ 
ment viewed in the light of the surroimding circumstances. In several cases 
tbe Bombay High Court has decided the question whether a transaction was a 
mortgage by conditional sale by deducing the real intention of the parties 
from the circumstances of each case.(2) 

As already stated, the position adopted by the High Courts following the 
decision of the Privy Council is this :— 

The English Chancery cases are inapplicable. The question must be 
determined by the provisions of this section, which precludes evidence of any 
oral agreement or statement. Admittedly direct evidence of any statement of 
intention is excluded. But evidence of conduct is only relevant as leading 
to the inference of a contemporaneous oral agreement.(3) Subsequent acts and 
conduct are only indications of the contemporaneous oral agreement which 
agreement is the gromjfd for relief. The admission of evidence of conduct 
involves the anomaly that, while indirect evidence of the true agreement is 
admissible notwithstanding this section, direct evidence of the same is not 
admissible.(4) If evidence of conduct does not establish an agreement other 
than that appearing on the face of the document, it is irrelevant. If it does, 
then it is excluded by this section, which prohibits evidence whether direct or 
indirect subject to the terms of its Provisos. It has been more recently held that 
if the terms of a contract are ambiguous (5) the rights of the parties may 
be determined with reference to the conduct of the parties, but in any 
case where the terms are unambiguous no evidence can be given of the 
conduct of the parties in contravention of the terms of the contract. (6) 

The true rule would therefore appear to bo that any evidence, whether of 
conduct or otherwise, tendered for the purpose of contradicting, varying, 
adding to, etc., a document is excluded by the terms of this section unless it 
can be shown to be admissible under the Provisos(7), as on the ground of 
fraud.(8) If a case comes within the Provisos, then any evidence of conduct 
or otherwise may be given. In short, the same principles apply to the admission 
of evidence of conduct as indirect evidence of the existence of a contemporaneous 
oral agreement as to the admission of direct evidence. Neither is admissible 



(1) Jhanda Singh v. IVahid-ud-din, P. 

C. 38 A., 570 (1916) ; see Bhagzcan 

Sahai v. Bhagzuan Din , P. C., 12 A., 387 
(1890). 

(2) Kasturchand Lakhmaji v. Jakhia 
Padia, 40 B., 74 (1916) ; Narayan Ram- 
krishna v. Vigneshzvar, 40 B., 378 (1916) ; 
Madhavrao Kesliavrao v. Sahcbrao, 39 B., 
119 (1914) ; Tukaram v. Ramchand, F. B., 
26 B., 252 (1901). 

(3) Achutaramaraju v. Subbaraju, 25 
M. t 7 (1901); Dattoo v. Ratnchandra, 7 
Bom. L. R., 669 (1905) ; Radlta Raman 
v. Bhozvani Prasad, 5 C. W. N., ccxcvi 
(1901). 

(4) Rakken v. Alagappudayan, 16 M., 
80 at p. 83 (1892). 

(5) See Secretary of State v. Kumar 
Narcndranath Mitter, 32 C. L. J-. 402, 

(6) lb.: Bhupcndra Chandra Singha^v. 
Harihar Chakravartt, 24 C. W. N., 874; 
Kironshashi Dcbi v. Ananda Chandra. 32 
C. L. J., 15; Raja Nirod Chandra v. 


Harihar Chakravarti, 32 C. L. T.. 19. 

(7) Dattoo v. Ratnchandra, 7 Bom. L. 
R., 669, 670 (1905). “This of course 
does not preclude a person from relying 
on the proviso of the section; but there 
is no case made here which would enable 
us to say that any of these provisions are 
applicable to the circumstances of the 
case.” And in BaJkishcn v. Lcggc, 22 A., 
149 (1899), the Privy Council said it was 
conceded that the case could not be 
brought within any of the provisions. 

(8) Rahitnan v. Rlahi Baksh, 28 C., 70 

(1900) ; Maung Bin v. Ma Hlaing (F. 
B.), 3 L. B. R, 100; Abbaji Annaji v. 
Luxman Tukaram, 8 Bom. L. R., 553 ; 

Sangira Malappa v. Ramappa (1909), 34 
B.. 59. In Haridas Ranchored as v. 

Mercantile Bank. 44 B., 474, it was held 
that there was nothing in this section 
which prevented an implied agreement by 
acquiescence being proved. 
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unless the case can be shown to come within the Provisos to the section. The 
Dekhan Agriculturists Relief Act (XVII of 1879) section 10A creates an excep¬ 
tion to the rule by admitting oral evidence to enable a Court to ascertain the 
real nature of a transaction(1) but it only applies in the case of one who was 
an agriculturist at the time of the transaction. (2) 

Persons who are nob parties to a document or their representatives in 
interest may give evidence of any facts tending to show a contemporaneous 
agreement varying the terms of the document. (3) Though under this section 
oral evidence is not admissible for the purpose of ascertaining the intention 
of the parties to a written document as between the parties to such written 
instrument or their representatives in interest, where evidence is tendered 
as to a transaction with a third party, the ordinary rules of equity and good 
conscience come into play unhampered by the statutory restrictions of the 
section.(4) A party to what is on the face of it a sale deed cannot in a suit 
with a person who is no party to the deed produce evidence to show that the 
deed was really a deed of gift.(5) Further, the words in this section “ between 
the parties to any such instrument,” refer to the persons who on the one side 
and the other came together to make the contract or disposition of property, 
and would not apply to questions raised between parties on the one side only of 
a deed regarding their relations to each other under the contract. The words 
do not preclude one of two persons in whose favour a deed of sale purported 
to be executed, from proving by oral evidence in a suit by the one against 
the other, that the defendant was not a real but a nominal party only to the 
purchase, and that the plaintiff was solely entitled to the property to which 
it related. Thus M conveyed certain houses and premises to plaintiff and 
defendant jointly by a sale-deed. Plaintiff sued defendant for ejectment 
from the premises, alleging that he alone was the real purchaser, and that 
defendant was only nominally associated with him in the deed. Held that 
section x 92 of the Evidence Act did not preclude plaintiff from showing by oral 
evidence that he alone was the real purchaser, notwithstanding the defendant 
was described in the sale-deed as one of the two purchasers. (6) The Court in 
this case said : “ In the case before us, the c parties 9 in this sense would be the 
vendor on the one part and the two vendees on the other part. ‘ As between * 
the vendor and themselves, neither of the vendees would be heard to plead, or 
would be allowed to offer oral evidence to show that both were not parties to 
the buying of the house. Neither vendees could resist the vendor’s claim for 
the price, or for any other relief properly arising to him out of the contract, 
on a plea intended to show that one of the two was a nominal party only to the 
contract. Similarly one of the several obligors of a bond or bill-of-exchange 
would not be allowed in answer to the obligee’s action on the joint instrument 
to maintain a plea that he was a surety only ; except of course in a case where 
a money-lender made advances on the security of a joint and separate note, 
being well aware at the time that one of its makers was a surety only. In such 
case, notwithstanding the form of the note, the surety has been allowed to 
plead, as an equitable defence, and prove, that he was known by the lender 
to be surety when the note was made, and that without his consent, the principal 
had time given to him by the lender. Such a case as this would fall probably 
under the first Proviso to section 92. But, on the other hand, we think that this 


(1) Copal Ghela v. Rajaram Amtha, 36 
B.. 305 (1912). 

(2) Sawantrana v. Giriappa Fakirappa, 
38 B., 18 (1914). 

(3) S. 99, post; see note to that section. 

See Pathammal v. Syed Kalai, 27 M., 329, 
33l (1903), dissenting in this respect 

Iron*. Rahiman v. F.lahi Baksh, 28 C., 70 
(1900) ; and v. Mchgad Ram v. Makhan 


L d (1912); 47 P. R., No. 67, p. 258. 

(4) Maun-g Kyin v. Ma Skive Sa, 45 
C., 320; s. c., 22 C. W. N., 257, P. C. 
See Sukutnari Debt v. Kalipada Mukcrjce, 
45 I. C., 13. 

(5) Askfaq Husain v. Syed Nasir 
Husain, 22 O. C., 222; s. c., 53 I. C., 961. 

(6) Mulcharfd v. Madho Ram, 10 A., 
421 (1888). 
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section would not apply to questions, like that of the present case, raised by the 
parties on one side, inter se and not affecting the other party to the contract, 
touching their relations to each other in the transaction. The evidence in this 
respect would be offered not to vary, contradict, add to, or subtract from, the 
terms of the vendees’ joint liability under the contract of purchase and sale from 
their vendor, but only to show as between themselves, the two vendees, to wit, 
which was the real purchaser, or rather whether M was not the trustee only of 
his brother G. P. Analogously, in the case of the promisors of a joint note, 
it is competent to one of them, who has had to pay the entire debt, to show in 
variation of the terms of the note, as against a co-promisor, that the payer 
was a surety only, and proving this to get a decree for indemnification 
against his co-promisor.(1) 

See Illustrations (a), (h), (c). The following cases may also be taken “ For the 
together with those cited, ante , and post, in the A ole to the second Proviso as 
illustrations of the meaning of these words. In a suit for ejectment in which j n g^ varying 
the defendant pleaded that there was an oral agreement between him and his adding to, dr 
lessors that he should be entitled to a renewal of the lease for three years, it was 
held that evidence of this oral agreement was inadmissible as it was inconsistent terms.” 
with the terms of the second clause of his lease, which provided for the defend¬ 
ant giving up possession of the premises on receiving a month s notice to quit, 
and which was as follows : “If you mean me to vacate at the completion of the 
term, you must give one month’s notice. In accordance therewith 1 will 
vacate and give up possession to you.”(2) Where, again, in a suit on a 
promissory note the defendants pleaded that the note was passed to the 
plaintiff only as a security to him against an apprehended loss in certain 
transactions going on between the parties and sought to prove an agreement 
between them that accounts would be settled at a later date and money would 
be paid or received in accordance with such later settlement: held that such a 
defence could not be allowed to be raised and that the evidence sought to 
be adduced was inadmissible under this section.(3) 

In the case next cited, R. N ., prior to his death, was a partner with defend¬ 
ants in the firm of N. G. and Co. He died on the 8th November 1884. On the 
9th November 1885, his executors passed a release to the defendants, which 
recited that R's share in the firm and future business had ceased on his death; 
that the surviving partners had requested the executors to settle the account 
of their testator with the firm, and that after examining the books and taking 
accounts, etc., a balance of Rs. 8,395-11-0 was found due, on payment whereof 
the executors released the defendants from all claims in respect of the share 
and interest of R, &c. On the 7th April 1887, the executors assigned over to 
the plaintiff a one-anna share in the said firm, and the plaintiff, as assignee 
brought this suit for a declaration of his right to the share and for an account. 

He alleged that there had been no accurate examination of the books at the 
time of the release *, that the amount really due to the testator’s estate by the 
firm had not been ascertained ) and that it had been agreed on by the partners 
at the time of the release, that, in addition to the sum therein mentioned, the 
executors, as representing the testator’s estate, should receive a one-anna share 
in the partnership. The defendants denied the right of the plaintiff, and con¬ 
tended that the interest of R and his estate in the partnership ceased at his 
death. They relied on the release, and denied any agreement to give the 
executors a share and contended that, under section 92 of the Kvidence Vet 


(1) Mulchand v. Madho Ram, supra, 
at pp. 423, 424. 

(2) Bbrahim Pir v. Cur set ji Sorabjce, 
11 B., 644 (1887). See as to terms in 
contravention and defeasance of those of 
the instrument r Moran v. Mittu Bibw, 2 


C., 58 (1876): Cohen v. Bank of Bengal, 
2 A., 598, 602 (1880); Jadu Rai v. 

Bhubotaran Nundy, 17 C., 1/3, 186 (18S9‘, 
(3) Srcc Ram v. Pirm Sobha Rom 
Gopal Rax, 20 All. L. J., 315. 
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evidence could be given of the alleged agreement. For the plaintiff, 
it was contended, that the agreement as to the one-anna share was quite 
independent of the release. It was held, that evidence of the agreement 
that the executors should continue to have a one-anna share in the partnership 
was inadmissible as being inconsistent with the written release. By the release 
the executors of R released the partners from all claims whatever in respect 
of R’s share, and the consideration for that release was stated in the document 
to be a lump sum, on payment of which under the writing, all claims arising out 
of the old partnership ceased and determined. The oral agreement added 
another term to the consideration for the release in respect of the past accounts, 
viz., the continuance of a one-anna share in the partnership. Such an agree¬ 
ment .was not a purely collateral or additional agreement. It was an addition 
to the terms of a contract that had been reduced to writing and was 
inconsistent with those terms.(1) 


And where in a suit on a promissory note payable on demand, the defendant' 
admitted execution and consideration, but pleaded that it was agreed between 
the plaintiff and the defendant at the execution of the note that the plaintiff 
should not bring any suit to enforce payment of the instrument, until a certain 
event, and that as such event had not happened the suit was premature, it was 
held that such a defence as that raised could not be admitted under this section 
and the suit was accordingly decreed against the defendant.(2) Had this 
evidence been admitted it would have had the effect of contradicting the terms 
of the document. As the third Proviso under which the evidence was tendered, 
is a Proviso only, and not an Exception to the section, it leaves the general rule 
enacted thereby in its integrity. The condition precedent to which that proviso 
refers is a condition the subject-matter of which is dehors the contents of the 
instrument, and, therefore, if effect be given to this condition it cannot affect 
the terms of the document itself. In a case in the Privy Council where a 
mortgagor had contended that the real intention of the parties should be 
ascertained from negotiations and conversations alleged to have taken place 
before the mortgage was executed, it was held that where there is an express and 
unambiguous stipulation in a mortgage-deed that the profits of the property 
shall belong to the mortgagee in lieu of interest, this cannot be contradicted 
or varied by reference to preliminary negotiations, and it was said that this 
is no more permissible in India than in England and that this Act is clear on 
that point.(3) And in another case in the Privy Council where it was a question 
whether the area stated as demised in a kabuliyat exceeded the quantity of 
land contained by the specified boundaries it was held that the construction 
of the kabuliyat could not be contradicted or varied by extrinsic evidence to 
this effect or by evidence of the preliminary negotiations which led to the 
contract. (4) 

But in defence to a suit upon a hypothecation bond payable by instal¬ 
ments it was pleaded that, at the time of the execution of the bond, it was orally 
agre i that the obligee should, in lieu of instalments, have possession of part 
of the hypothecated property, until the amount due on the bond should have 
been liquidated from the rents ; that, in accordance with this agreement the 
plaintiff obtained possess on of the land; and that he had thus realized the 
whole of the amount due. It was held that the oral agreement was not one 


(1; Cowasji Ruttonji v. Burjorji Rus- 
tamji, 21 B., 335 (1888), followed in 

Adityam Iyer v. Rama Krishna Iyer, 38 M„ 
514 (1915). 

Ramjiban Scrowjce v. Oghur Nath, 
I C. W. N., cviii; 2 C. W. N., 188 (1897). 
Vishnu Ramchandra Joshi v. Gancsh 


Krishna Saihe, 23 Bom. L. R., 448 (1921). 

(3) Saiyid Abdullah Khan v. Saiyid 
Beshcrct Hu shin, 40 I. A., 31 (1912), 17 
C. L. J., 312. 

(4) Dnrga Prasad Singh v. Rajendra 
Ndrain Bagchi, P. C. 41, C. 493 (1912), 
18 C W. N., 66 s. c., 19 C. L. J., 95. 
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detracted from, added to, or varied the original contract, but only pro¬ 
vided for the means by which the instalments were to be paid, and that it was, 
therefore, admissible in evidence.(1) Where there was a registered partition- 
deed allotting the several joint properties among the different sharers, and the 
partition-deed whilst it made special provisions for giving access to other portions 
was silent as to the right of access of a particular house fallen to the share of 
a particular sharer, the latter, it was held, could not set up an oral agreement 
to give him the right as the same was not admissible under this section.(2) In 
the undermentioned case(3) it was held that an alleged agreement to pay 
interest was either a part of the agreement embodied in the Mala or it was a 
separate agreement. If the former, then under this section evidence of it was 
inadmissible. If it was a separate agreement, then it would not vitiate the 
agreement embodied in the Miata which, apart from this supposed oral agreement, 
would not have been open to objection under section 257A of the last Civil 
Procedure Code, now omitted. 


In the absence of a contract to that effect an agent cannot personally 
enforce or be bound by contracts. (4) The agent is liable if, by the terms of the 
contract, he makes himself the contracting party. Evidence is not admissible 
to show that a person who appears on the face of a written contract to be 
personally a contracting party is not really a contracting party, and, therefore, 
not liable as such upon the contract. (5) When it appears upon a written 
contract that the agent is liable, he is not, unless he can show that there was a 
mistake and that the wilting did riot properly express the intention of the 
parties,(6) entitled to discharge himself by reason of his agency ; for the effect 
of the written instrument cannot be varied by oral evidence.(7) In a suit 
on a contract signed by the defendant personally, the latter attempted to lead 
oral evidence to show that he was contracting as agent and that the name of 
his principal was disclosed at the time of the contract. On objection it was held 
that such evidence was not admissible for the purpose of exonerating a contract¬ 
ing party from liability, for that would be substituting a different agreement 
from that evidenced by the writing.(8) The Contract Act, moreover, provides 
that such a contract by the agent personally shall be presumed to exist 
in three specified cases, unless the contrary appears, one of which cases is 
where the agent does not disclose the name of his principal. This probably 
means in the case of a written contract where the name of the principal is not 
disclosed on the face of the contract. The Contract Act should be read subject 
to the provisions of this section, and if on the face of a written contract an 
agent appears to be personally liable, he cannot probably escape liability by 
the evidence of any disclosure of his principal’s name apart from the docu¬ 
ment. (9) On the other hand, it has been held that there is nothing to prevent 
the production of evidence to show that the person who is not liable upon 
the face of the contract is in fact chargeable under it.(10) 


(1) Ram Baksh v. Durjart, 9 A., 392 
(1887). See Badal Ram v. Jhulai, 44 A. 
53; 19, A. E. J.. 826 (1921). 

(2) A ristnamraju v. Marrazu, 15 Mad. 
L. J., 255 (1905). 

(3) Raichz'td Motichand v. Narati 
Bhikha, 28 B., 310 (1904). 

(4) Contract Act (IX of 1872), s. 230, 
in which the converse rule to that which 
obtains in England is laid down, see 5 C., 
77; as to Negotiable Instruments, sec &. 
28, Act XVI of 1881 ; as to evidence of 
usage v. post. In Calcutta, '.here a ven¬ 
dor of goods deals with th' banian of an 
European firm, qua baniar, he can only 


look to the latter for the price. Sheik s 
Faizulla v. Ramkamal Mittcr, 2 B. I.. R., 
O. C. J., 7, 8, 9, (1866). 

(5) Bcpinbehari v. Ramchandra, 5 B. 
L. R., 234. 242, 243 (1870). 

(6) Wake v. Harrop, 6 H. & N., 768. 

(7) See Cunningham and Shephard, 
Contract Act, note to s. 230 ; Taylor Ev , 

§ 1153. 

{%) Ebrahimbhoy v. Mamooji, 45 B., 

1242 (1921). 

(9) SoC'promonian Setty v. Hcilgcrs 5 
C., 71, 79 (1879). 

(10) Taylor, Ev., !§ 1135, 1174: Be pin 
Behari v. Ram Chundra, 5 B. I. R., 443 
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In the undermentioned case(l)Jackson, J., speaking of benami transactions 
observed: “ In this very large class of cases it seems to me that the rule in 
regard to the admission of parol evidence to vary written contracts will not 
apply, and I conceive that the decisions, refusing to allow an agent, who enters 
into a written contract, in which he appears as principal, to offer parol evidence 
for the purpose of exonerating himself, are wholly wide of the case before us. 5 ’(2) 
In the case of principal and surety the rule is that the liability of two persons 
primarily liable is not affected by a private arrangement between them as to 
suretyship.(3) Oral evidence is not admissible to show that one of the execu¬ 
tants of a note of hand signed it only as surety and that his liability was only 
to the extent of standing as a surety for one month.(4) 

In the undermentioned case the plaintiff sued to recover money which 
he had been compelled to pay in virtue of a mortgage executed by "his two 
half-sisters and himself. His claim was based on the plea that, though appearing 
in the bond as a co-obligor, he was in reality merely a surety. Held that 
evidence was admissible to show that the plaintiff executed the mortgage- 
bond as a surety only. (5) 


Where the contention was as to whether evidence could be given to show 
that a will was really intended for the benefit of a person, other than the one 
mentioned therein, the Court, stating that there was no authority in India upon 
the subject, held that in the absence of any such authority, it doubted whether 
it was open to adduce such evidence unless the Courts here acted upon the 
principle which, in cases of this class, is acted upon in the English Courts, 
namely, that a party setting up a secret trust must adduce evidence to prove 
that it was communicated by the testator to the universal legatee, and that 
the legatee agreed to accept the property bequeathed in the terms of trust.(6) 
In a later case it was held that where the testator, at the time of the disposition 
or after it, informs a legatee of a secret trust, which the latter accej>ts expressly 
or by implication, the legatee becomes a trustee as in English law and the 
trust may be proved by oral evidence.(7) In this case it was said that the 
English rule was made applicable by section 5 of the Indian Trusts Act. This 
decision has been followed in a later case where a testator made bequests in 
favour of a person not named in the will, stating that he would give private 
instructions on this point to a trustee who would disclose the name of the 
beneficiary.(8) There may be a new and independent contract. Thus in the 
case cited(9) the parties to a decree pending execution compromised their 
disputes and adjustment of the decree was certified to the Court. The execution 
case was struck off as the decree was satisfied. Held that the order of the 
Court was binding on the parties and there was no longer an operative decree 
in existence. The fact that the liabilities under the decree formed the considera¬ 
tion for the compromise, did not prevent that compromise from being a new 
and independent contract which might form the basis of a suit and which 


(1870). [It is quite another matter 
whether evidence may be admitted to 
charge another person as the principal]. 

(1) Bepin Behari v. Rani Chandra, 5 
B. L. R., 234, 248, 249; s. c., 14 W. R., 
12 (1870). 

(2) And see Donselle v. Kedarnath 
Chuckerbutty, 7 B. L. R-, 720, 727 (1871) ; 
the benamidar is not an agent for either 
party but a stranger to the whole business, 
whose name only is used. 

(3) S. 132 of Contract Act, and see 
Pogose v. Bank of Bengal, 3 C., 174 
(1877), distinguished in Harek Chand v. 
Bishnu Chandra, 8 C. W. N., 101 (1903); 


Taylor, Ev., § 1153. 

(4) Harek Chand v. Bishnu Chandra, 
8 C. W. N., 101 (1903). 

(5) Shamsh-ul-jahan Begum /. Ahmad 
Wali, 25 A., 337 (1903). 

(6) Kali Churn v. Ram Chandra, 30 
C., 783 (1903). 

(7) Manuel Louis Kunha v. Juana 
Coclho (1907). 31 M., 187. 

(8) Bayabai Sakai kar v. H arid as Ran- 
chhordas, 40 B., 1 (1916), and see post 
Commentary in section 93, ambiguity in 
Wills, p. 616. 

(9) Ratan Lai v. Anwar Khan, 53 I. C., 
527. 
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would not amount to 


might be proved by oral evidence and such evidence 
contradicting and so forth the terms of the decree. 

The rule of evidence embodied in the first paragraph of this section presup¬ 
poses the validity of the transactions evidenced by the documents to which that 
rule is to be applied. If, therefore, that validity is impeached, it is no defence 
to point to the apparent rectitude of the document and to claim protection 
from enquiry under a rule which exists against the contradiction and variance 
of the terms only of those instruments the validity of which is not in question. 
In such case the Court is not bound by the mere “ paper expressions ” of the 
parties and is not precluded from enquiry into the real nature of the transaction 
between them. Hence the declaration in this Proviso. (1) In order that an 
agreement may constitute a perfect contract it must have been made by the free 
consent of parties (i.c., without coercion, undue influence, fraud, misrepresenta¬ 
tion or mistake), competent to contract, for a lawful consideration and with a 
lawful object, and it must not be one which is expressly declared by the Contract 
Act to be void.(2) And in order to dispose of property by will a person must be 
of sound mind and not a minor.(3) And a will or any part of a will, the making 
of which has been caused by fraud or coercion or by such importunity as takes 
away the free agency of the testator, is void.(4) Such being the conditions 
imposed by law as necessary to the existence of a perfect contract, grant, or 
other disposition of property, the want of such conditions as invalidate the docu¬ 
ment or entitle any person to any decree or order relating thereto may clearly be 
proved without infringing the general rule enacted by the section. The rule 
enacted by this section is simply a canon of evidence. The instrument must be 
a valid one, and the rule addresses itself accordingly only to the contradiction and 
so forth, of an instrument, the validity itself of which is not in question. Oral 
evidence is admissible under this proviso to prove any fact which would invalid¬ 
ate a document. Thus agreements by way of wager are void.(5) So, though 
the burden of proof that an agreement is a wager, that is, that it is not in sub¬ 
stance what it appears to be in form, lies on the party so alleging, he may yet, 
for the purpose of discharging this burden, give oral evidence to that effect, as by 
showing that an agreement in writing to sell is really only an agreement by way 
of wager, and thus contradicting the nature of a contract in writing.(6) So also 
any fact may be proved which would entitle any person to any decree or order 
refating thereto. Thus A institutes a suit against B for the specific performance 
of a contract, and also prays that the contract may be reformed as to one of its 
provisions as that provision was inserted in it by mistake. A may prove that 
such a mistake was made as would by law entitle him to have the contract 
reformed.(7) Where neither party is in error as to the matters in respect of which 


Proviso (i) 


(1) Beni Madhab v. Sadasook Kotary, 
9 C. W. N., 305, 308 (1905): s. c., 1 C. 
L. J., 155; 32 C., 437, per Woodroffe, J. 

(2) Act IX of 1872 (Contract), s. 10. 
as to competency to transfer property, 
see Act IV of 1882 (Transfer of .Property), 
s. 7 ; the Chapters and sections of which 
Act relating to contracts are to be taken 
as part of the Indian Contract Act. 

(3) Krishnamachariar v. Krishnamacha - 
riar, 38 M., 166 (1915). 

(4) Act X of 1865 (Indian Succession), 
ss. 46, 48. extended to the wills of Hindus, 
etc., by Act XXI of 1870, s. 2. 

(5) Act IX of 1872 (Contract), s. 30. 
See Balgobitid v. Bhaggu Mai, 35 A., 558 
(1913) (part of consideration for gambling 
debts). 

(6) Eshoor Doss v. Vcnkatasubba Rau. 


17 M., 480 (1894); Anupchand Hcmchand 
v. Champsi Ugarchand, 12 B, 785 (1888) ; 
both cases dissenting from Juggernath 
Sow v. Ram DyaJ, 9 C., 791 (1883). which 
last decision is incorrect and has since 
been overruled [Beni Madhab v. Sadasook 
Kotary, 9 C. W. N., 305, F. B. (1905)); 
s. c., 1 C. L. J., 155; 32 C., 437, and in 
which as was pointed out in the subsequent 
cases above cited the effect of Proviso 
(1) to s. 92 does not appear to have been 
considered. See also as to contracts for¬ 
bidden by statute or common law. Kashce- 
nath Chattcrjee v. Chundy Churn, 5 W. 
R., 68, 71 (1866). 

(7) S. 92. Illust. (*); Field, Ev., 432; 
Mahcndra Nath v. Jogcndra Nath, 2 C. 
W. N., 260 (1897), cited post. 
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they are contracting, but there is a mutual error in the reduction of the contract 
into writing, then the Court interferes for the purpose of reforming the contract 
and not of rescinding it.(l) This proviso is not exhaustive, that is merely con¬ 
fined to cases of fraud, intimidation, etc. As appears from the use of the words 
“ such as ” these are set out by way of illustration only. Any fact may be 
proved which would invalidate any document.(2) 

Fraud. A party will be allowed to give parol evidence when the execution of such 
document was obtained from him by fraud. (3) Thus in a suit by a purda lady 
to set aside a bill-of-sale, execution of which by her had been obtained b}' 
collusion and fraud, the Court admitted parol evidence to show that the bill-of- 
sale was intended by her to operate only as a mortgage.(4) So a plaintiff sued 
to recover rent under a kabuliyat. The defendant admitted execution of the 
kabuliyaty but asserted that he executed it in order to enable the plaintiff to sell 
the land at a high price, the plaintiff agreeing to make over to him Es. 282 
out of the purchase-money and to obtain for him from the purchaser a mourasi 
jjotlah of the land, it never having been intended that any rent should be 
payable under the kabuliyat. It was held that under this proviso evidence of 
the oral agreement was admissible for the purpose of proving the fraudulent 
character of the transaction between the parties.(5) 

There is a conflict of opinion on the point whether the fraud referred to in 
this Proviso is(6), or is not(7), contemporaneous fraud. In the first of the cases 
cited, it was held that the fraud referred to in this proviso must be contempo¬ 
raneous and not subsequent fraud, the Court remarking that if it were otherwise 
section 92 would be rendered nugatory.(8) And in a recent case it has been held 
that fraud within the meaning of the Proviso must be such fraud as would 
invalidate a document.(9) And in the case of Cults v. Brown( 10), Garth, C. J., 
observed with regard to the Proviso as follows :—“ That proviso seems to me to 
apply to cases where evidence is admitted to show that a contract is void, or 
voidable, or subject to reformation, upon the ground of fraud, duress, illegality, 
etc., in its inception ; and not to cases where the agreement being in itself 
perfectly valid and free from any taint of that kind, one of the parties attempts 
to make a fraudulent use of it as against the other. It will be found that the 
rule laid down in section 92 of the Evidence Act is taken almost verbatim from 
Taylor on Evidence (1st Edition), section 813; and the exceptions which 
follow in the several provisos are discussed in sections 816 to 841 of the same 
work. That being so, I think it is quite legitimate to refer to those sections, 
as one means of ascertaining the true meaning of the provisos. The substance 
of the proviso, and the examples showing the meaning of that proviso, are 
contained and explained in sections 816 to 819, and it will be found that they 
all relate to the reception of evidence for the purpose of invalidating contracts 


Cl) Fry on Specific Performance, § 
787. For alteration made without fraud 
to express real intention see Ananda 
Mohan Saha v. Ananda Chandra Saha. 44 
C., 154 (1917), Woodroffe and Mookerjee, 

JJ- 

(2) Beni Madhab v. Sadasook Kolarx, 9 
C. W. N., 305 (1905); s. c., 32 C., 437, 
per Woodroffe, J. 

(3) As to fraud, see Act IX of 1872, ss. 
17, 14, 19; Kassnn Mtindlc v. Srecmutty 
Noor Bibee. 1 W. R„ 76 (1864) ; Ganu v. 
Bhau, 42 B., 512, per Shall, J.; Asatulla 
v. Sadatulla , 28 C. L. T.. 197. 

(4) Manohar Das v. Bhagbaii Dasi, 1 
E. 1,. R., O. C., 28 (J867). 

(5) Kashi Nath v. Brindaban Chuckcr- 
bulty, 10 C., 649 (1884). 


(6) Banapa v. Sundardas Jagjivandas, 1 

B. , 333, 338 (1876) ; Cuffs v. Brozvn, 6 

C. , 328, 338; s. c., 7 C. L. R„ 11 (1880), 
per Garth, C. J.; Preonalh Shaha v. 
Madhu Sudan , 25 C., 606 (1898). 

(7) Baksu Lakshman v. Govinda Kanji 
4 B., 594, 608 (1880); Rakkcn v. Alagap- 
pudayan , 16 M., 80, 83 (1892); Cuffs v. 
Brozvn, supra, at p. 335, per Pontifex, J. 

(8) Banapa v. Sundardas Jagjivandas, 
supra, and see remarks in The Law of 
Mortgage in India by Rash Bchary Gho-e, 
3rd F.d.. p. 221. 

(9) Dagdu vaiad Sahu v. Nana valad 
Sahu. 35 B., 93. 

(10) 6 C., 328 (1880). at p. 338, and see 
Ke havarao Bhagivant v Rax Pandu, 8 
Bom. L. R.. 287. 
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by reason either of fraud, illegality, etc., in their inception, or of some subsequent 
failure of consideration. For this reason, as well as from the language of 
the proviso itself, I think that it is not intended to apply to a case where the 
contract itself being valid, one of the parties wishes to make an improper use 
of it.”(l) On the other hand, it had been observed that the jurisdiction of the 
Courts to admit parol evidence of conduct of the parties to show that an apparent 
sale was really a mortgage rested on the basis of fraud, and that the yords of 
the first proviso to section 92 were very wide and declared that any act of fraud 
might be proved which would entitle any person to any v decree relating to a 
document, and that it was not clear that these words were not large enough 
to let in evidence of such subsequent conduct as in the view of a Court of Equity 
would amount to fraud and would entitle a grantor to a decree restraining the 
grantee from proceeding upon his document. 

A person cannot both approbate .and reprobate the same transaction. A 
party cannot show the true nature of a transaction by proof of fraud'for his own 
relief and insist on its apparent character to prejudice his adversary. Their 
Lordships of the Privy Council in Shah Makhanlal v. SriJcrishna Singh( 2) 
observed upon this principle as follows : “ The rules of evidence, and the law of 
estoppel, forbid any addition to, or variation from, deeds or written contracts.” 

The law, however, furnishes exceptions to its own salutary protection ; one of 
which is, when one party for the advancement of justice is permitted to remove 
the blind which hides the real transaction, as for instance, in cases of fraud, 
illegality, and redemption, in such cases the maxim applies, that a man cannot 
both affirm and disaffirm the same transaction, show its true nature for his 
own relief, and insist on its apparent character to prejudice his adversary. This 
principle, so just and reasonable in itself, and often expressed in the terms, 
that you cannot both approbate and reprobate the same transaction, has been 
applied by their Lordships in this Committee to the consideration of Indian 
Appeals, as one applicable also in the Courts of that country, which are to 
administer justice according to equity and good conscience. The maxim is 
founded not so much on any positive law, as on the broad and universally 
applicable principles of justice. The case of Forbes v. Amecroonissa Be<jum(3) 
furnishes one instance of this doctrine having been so applied, where it- is said 
in the judgment of their Lordships : “ The respondent cannot both repudiate 
the obligations of the lease, and claim the benefit of it.” 

When consent to an agreement is caused by coercion (and similarly by undue (b) Inti- 
influence), the agreement is a contract voidable at the option of the party whose mi elation, 
consent was so caused.(4) “ Coercion ” and “ Undue influence ” are defined 
by sections 15 and 16 of the Indian Contract Act. A will or any part of a will, 
the making of which has been caused by fraud or coercion or by such importunity 
as takes away the free agency of the testator, is void.(5) Parol evidence may 
be given to prove such coercion or undue influence, as for instance, that the 
writing sued upon was obtained by improper means such as duress.(6) 

The consideration or object of an agreement is unlawful if it is forbidden ( C ) Illegal- 
bv law ; or is of such a nature that, if permitted, it would defeat the provision ity. 
of any law ; or is fraudulent; or involves or implies injury to the person or 
property of another ; or the Court regards it as immoral or opposed to public 
policy. Every agreement of which the object or consideration is unlawful is 




(1) Baksu Lakshman v. Govind Kanji, 
4 B., 594, 608 (1880) and see to same 
effect Rakkcn v. Alagappudayan, 16 M., 
80, 83 (1892); Cutts v. Broivn, 6 C., 
328, 335, (1880), per Pontifex, J. 

(2) 2 B. h. R.. P. C., 44, 48, 49 (1869) ; 
the rule was followed and applied in Lala 


Himmat v. Llcwhcllcn, 11 C., 486, 490 
(1885), v. post. 

(3) 10 Moo. I. A., 356. 

(4) Act IX of 1872 (Contract), s. 19. 

(5) Act X of 1865 (Indian Succession), 
s. 43. 

(6) Taylor, Ev., § 1137. 
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void.(l) So also a bequest upon a condition the fulfilment of which would be 
contrary to law or to morality is void.(2) Under this Proviso parol evidence 
may be given of illegality, namely, the unlawful character of the object or 
consideration of the agreement or condition in question, as for example to show 
that a contract not disclosing these, was really made for objects forbidden 
either by Statute or by common law. (3) 

Due execution of a document being necessary to make operative the 
disposition therein contained, want of such execution may be proved for the 
purpose of invalidating the document. In some cases as in the matter of 
wills(4), the law has enacted that their execution shall be governed by certain 
rules. It may be shown that those rules have not been followed and that 
thus the disposition has thereby become defective.(5) So also it may be shown 
that the party was incapable of contracting, by reason of some legal impediment 
such as minority, idiocy, insanity or intoxication.(6) An agreement is not a 
contract, if made by a party who is not competent to contract.(7) Contractual 
competency is defined by the 11th and 12th sections of the Indian Contract Act. 

An agreement made without consideration is void, unless it is made on 
account of natural love and affection in writing and registered, or is a promise to 
compensate for something done, or is a promise to pay a debt barred by the law 
of Limitation.(8) It was held long prior to this Act that the statement in a docu¬ 
ment that the consideration-money was paid is not of itself conclusive evidence 
of such payment and may be rebutted by evidence of non-payment.(9) So also 
this section prevents the admission of oral evidence for the purpose of contra¬ 
dicting or varying the terms of a contract, but does not prevent a party to a con¬ 
tract from showing that there was no consideration, or that the consideration 
was different from that described in the contract. Where, however, a deed of sale 
described the consideration to be Rs. 100 in ready cash received, but the evidence 
showed that the consideration was an old bond for Rs. 63-12-0 and Rs. 3G-1-0 
in cash, it was held that there was no real variance between the statement in the 
deed and the evidence as to consideration, having regard to the fact that it is cus¬ 
tomary in India, when a bond is given wholly or partially in consideration of an 
existing debt, to describe the consideration as being tl ready monev received.” (10) 
So also a deed of putowa contained a recital of the payment of the sum of Rs. 2,000 
as bonus to the plaintiff by the defendant, the mode of payment being stated 
to be in cash in one lump sum. The plaintiff sued to recover the sum of Rs. 1,850, 
rri onl y 150 had been paid and not Rs. 2,000 as recited in the putowa. 

I he defendant admitted that Rs. 850 was due, and as to the remaining Rs. 1,000 



(1) Act IX of 1872 (Contract), s. 23; 
as to consideration and object unlawful 
in part, sec ss. 24, 55. 58, ib. Cf. defini¬ 
tion of “ illegal " in Penal Code, s. 43. 

(2) Act X of 1865, s. 114. 

(3) See Collins v. Dlantern, 2 Wills, 
347; s. c., 1 Smith, L. C., Bcnyon v. 
Nettle fold, 3 Mac. and G. 94; Taylor, Ev., 
$ 1137; 1 Smith, L. C. (Note, to Collins 
v. Blanlcrn), and cases there cited; Hill v. 
Clarke, 1 All. L. J., 632 (1904), s. c., 27 
A., 266 [the Court will take notice of 
illegality even though not pleaded], 

(4) Act X of 1865 (Indian Succession), 
Part VIII, extended to Hindus by Act 
XXI of 1870. s. 2, Part IX. 

(5) See Taylor. Ev.. § 1135. 

(6) See ib., 8 1137. 

(7) Act IX of 1872, s. 10. 

(8) Act IX of 1872 (Contract), s. 25. 

(9) Choicdhry Dcby v. Chuwdhry 


Donlat, 3 Moo. I. A., 347 (1844) ; and see 
Shaikh. Wdice v. Shaikh Kumar, 7 W. R., 
428 (1867) ; Dookha Thakoor v. Ram Loll, 
5 W. R., 408 (1865) ; the case of Mussam- 
mut Ramdcc v. Shib Dayal, 7 W. R., 334 
(1867) ; and Mussamut Ram v. Bishen 
Dyal, 8 W. R., 339 (1867), are no longer 
law. See s. 115, post. 

(10) Hukum Chand v. Hiralal, 3 B., 
179 (1876); distinguished in Adityatn 

Iyer v. Rama Krishna Iyer, 38 M., 514 
(1915) (as referring to difference in kind 
of consideration with difference in 
amount) see also Vasudcva Bhatlu v. 
Narasamma, 5 M.. 6, 8 (1882) ; [the provi¬ 
sions of s. 92 do not prohibit the disproof 
of a recital in a contract as to the con¬ 
sideration that has passed by showing that 
the actual consideration was something 
different to that alleged] : Kumara v. 
Srinivasa, 11 M.; 233, 215 (1887). 
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^t§ed that, at the time of the transaction, it was agreed that the sum of Rs. 1,000 
was to be retained by him on account of a debt due by one of the plaintiff: s rela¬ 
tions to him. The plaintiff objected that the evidence of the agreement set up 
by the defendant was inadmissible. But it was held, that, inasmuch as it was 
open to the plaintiff under the first Proviso of section 92 of the Evidence Act to 
prove by oral evidence that the whole of the consideration-money had not been 
paid, it was equally competent to the defendant, in answer to such case, to adduce 
evidence to prove the true nature of the contract, and that the consideration 
was different from that stated in the contract. It was held, also, that the plea 
of the defendant substantially was that, although the consideration was fixed at 
Rs. 2,000, there was a separate oral agreement to the effect that out of that sum 
the plaintiff was to refund Rs. 1,000 on account of the debt due from his relative 
and that on this ground the oral evidence tendered was admissible under the 
second Proviso of section 92 of that Act (v. post), the stipulation as to the refund 
of Rs. 1,000 not being inconsistent with the recital as to the consideration in the 
contract.(l) Under this proviso it may be shown that an acceptor of a bill never 
had any consideration for it and that he accepted it for the accommodation of the 
drawer or some other party.(2) Section 92 will not debar a party to a contract 
in writing from showing, notwithstanding the recitals in the deed, that the con¬ 
sideration specified in the deed was not in fact paid as therein recited, but was 
agreed to be paid in a different manner.(3) The Privy Council have held that 
it is a settled law that notwithstanding an admission in sale-deed that the 
consideration has been received, it is open to the vendor to prove that no con¬ 
sideration has been actually paid. The Evidence Act does not say that no 
statement of fact in a written instrument may be contradicted, but the terms 
of the contract may not be varied, etc. So where the contract was to sell 
for Rs. 30,000, which was stated in the deed to have been received, it was held 
competent for the vendor, without infringing any provision of the Act, to prove 
a collateral agreement that the purchase-money should remain in the hands of 
the vendee for the purposes and subject to the conditions alleged by hira.(i) 
Where one of the parties to a deed is, under any of the provisions of this section, 
permitted to go into oral evidence, it is open to the other party also to rebut 
that evidence by oral evidence. So where a deed recited the payment of a 
certain consideration, and the plaintiff denied the passing of any consideration 
and adduced evidence in support of his contention, it was held open to the 
defendant to go into oral evidence to show that there was some consideration 
for the deed, though not the same as recited in the deed.(5) And it has been 
held that the u want or failure of consideration ” contemplated by this proviso 
is a complete want or failure of consideration, since no consequence invalidating 
the document could otherwise follow.(6) In a case in the Madras High Court 
it has been held that while such want or failure or difference in kind of considera¬ 
tion may be proved, evidence to vary the amount of the consideration in a 
registered sale-deed is inadmissible.(7) It another case in that High Court it 


(1) Lala, Himmat v. Llcwhellen, 11 C., 
486. 

- (2) Pogose v. Bank of Bengal. 3 C., 174, 
184 (1877). 

(3) Inderjit v. Lai Chand, 18 A., 186 
(1895). 

(4) Shah Lalchand v. Indrajit, 4 C. W. 
N., 485 (1900); s. c., 22 A., 370; in 
which it was held that evidence was ad¬ 
missible to show that consideration had 
not been received notwithstanding the 
recital of that fact in the deed; followed 
in Faifrun-nissa v. Hanif-un-nissa, 2 All. 
L. J., 360. 364 (1905). 

(5) Kailash Chandra v. Hurish Cliun- 


dcr, 5 C. W. N., 158 (1900). 

(6) Keshavarao Bhagivant v. Ray 
Panda, 8 Bom. L. : R., 287. 

(7) Adit yam Iyer v. Rama Krishna 

Iyer, 38 M., 514 (1915), following Coivasji 
Ruttonji v. Burjorji Rustomji, 12 B., 335 
(1886) ; Inderjit v. Lai Chand, 18 A., 
168 (1896); Salamba Goundan v. Palana 
Goundan, M. W. N., 650 (1913) ; and 

Probhat Chandra Gangapadhya v. Chiraj 
Ali, 33 C., 607 (1906), ‘distinguishing 

Gopal Singh v. Laloo Lai, 10 C. L. J., 27 
(1909) and Kumara v. Srinivasa, 11 M., 
213 (1882). 
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lias been held that (assuming evidence is admissible to show that the real 
consideration was not the one stated but a promise to maintain the grantor) 
the deed would not be set aside without proof of undue influence, misrepresenta¬ 
tion or fraud. (1) The Allahabad High Court has held that where one party 
to a deed proves that the whole of the consideration did not pass, this proviso 
enables the other party to prove what the real consideration was (2) and in 
another that the recital of receipt of consideration in a mortgage-deed raises 
a strong, though rebuttable, presumption that such consideration was paid.(3) 
In a suit on a promissory note the question whether the defendant executant 
of the note signed it by way of security for others cannot be tried or determined 
except so far as it affects the question of consideration.(4) 

Mistake may exist either in the intention or purpose of the parties or be a 
mistake in rendering their intention into words. As regards the first, an agree¬ 
ment is void when both parties are under a mistake as to a matter of fact(5)°and 
for this purpose a mistake as to a law not in force in British India has the same 
effect as a mistake of fact.(6) In such cases there is no contract at all. Further 
where a contracting party who cannot read has a written contract falsely read 
over to him and the contract written differs from that pretended to be read, the 
signature on the document is of no force, because he never intended to sign and 
therefore in contemplation of law did not sign, the document on which the 
signature is, though if a person executes a document, knowing its contents but 
misappreciates its legal effect, he cannot deny its execution.(7) But a contract 
is not voidable merely because of the mistake of one party as to a matter of 
fact(8), nor because it was caused by a mistake as to any law in force in British 
India.(9) Oral evidence is admissible of such mistake which, if established, 
shows that there was no agreement at all. 

But the mistake may be one in rendering the intention into words, an 
agreement being not void if the mistake be one for which a remedy may be 
obtained by the reformation of a document. In such cases there is an agree¬ 
ment, but the words in which it is expressed do not rightly represent^ the 
meaning of the parties. When through fraud or mutual mistake a contract or 
other instrument does not truly express the intention of the parties, either may 
institute a suit to have the instrument rectified(lO) and oral evidence is again 
admissible to correct the mistake. What in such case is rectified is not the 
agreement but the mistaken expression of it.(ll) Thus in a recent case(12) 
where upon the renewal of a mortgage one of the mortgaged properties was, 
apparently by clerical error, misdescribed in the later deed though correctly 
described in the former deed, and the mortgagor had no such property as was 
incorrectly described in the later deed: held that, under this Proviso, evidence 
was admissible to prove the mistake by reference to and comparison of the 
former deed. In the Madras High Court where a defendant in a suit for posses¬ 
sion of property which had been the subject of a sale-deed pleaded that the 
property had been wrongly described in the sale-deed by the use of a wrong 
survey number it was held that the combined effect of this Proviso and of section 
•31 of the Specific Relief Act (I of 1877) was to enable either party to a contract 



(1) Subbayar v. Moniant Subramania 
Ayyar, 36 M.. 8 (1913). 

(2) Chunnti Bibi v. Basanta Bibi, 36 
A., 537 (1913). 

(3) Ram Sarup v. Kara mullah, 36 A., 
464 (1914). 

(4) Durga Charan Bose v. Lakhi 

Naraiti Bcra, 47 T. C. ( 917. 

(5) Act IX of 1872 (Contract), s. 20. 

(6) Jb., s. 21. Sco Taylor, Ev.. §§ 
1139, 1140. 

(7) /lagdu v. Bhana, 28 B., 420, 427 


(1904). 

(8) Act IX of 1872, s. 22. 

(9) lb., s. 21, & Tavlor, Ev., supra 

(10) Act I of 1877 (Specific Relief),* s. 
31. 

(11) Dagdu v. Bhana. 28 B., 420, 425 
(1904), where the subject of mistake is 
discussed. Cf. Abdul Hakim Khan v. 
Ram Copal, 44 A., 246. 

(1_M Abdul Hakim Khan v. Ram Gopal, 
44 A., 246; a. c., 20 All. L. J., 53 
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__ , ove a mistake.(1) And in another later case the Allahabad High Court 

held that where one of several villages, the subject of a registered mortgage - 
deed, was described as being in the wrong tap pa but the description was other¬ 
wise sufficient for identification, the mistake did not vitiate the registration 
on the mortgage of the village in question.(2) But where the misdescription 
is intentional as where an imaginary property in Calcutta was described in 
a mortgage-deed, apparently for the purpose of securing registration there, 
this registration v T as held by the Privy Council to be invalid(3) ; and in another 
case it was held by the Allahabad High Court that a sale-deed fraudulently 
registered at Bareilly by a similar trick conveyed no title to property situated 
elsewhere. (4) 



If some plain and palpable error has crept into the written instrument. 
Equity formerly, and the Courts of Common Law now, sanction the admission 
of evidence to expose the error. (5) In such cases, especially where recourse 
is had to Equity for relief, the extrinsic evidence is not offered to contradict 
a valid existing agreement; but to show that from accident or negligence the 
instrument in question has never been constituted the actual depository of 
the intention and meaning of the parties. Cases of this nature are nearly of 
kin to those of fraud; it is in point of conscience and equity an actual fraud 
to claim an undue benefit and advantage from a mere mistake contrary to the 
real intention of the contracting parties. Such evidence, however, ought not, 
for obvious reasons, to be allowed to prevail, unless it amount to the strongest 
possible proof. The most satisfactory evidence for this purpose consists of 
the written materials and instructions which were intended by the parties to- 
be the basis and ground plan for the construction of the intended instrument.(6) 
Thus where parties covenanted to convey an estate in trust, to raise £30,000' 
to pay off debts and encumbrances, with remainder over, parol evidence was 
admitted to show that it was the concurrent intention of all the parties to 
raise that sum in addition to the sum of £24,000, with which the estate was 
encumbered. (7) So also in cases of marriage-settlements where mistakes have 
been committed, and in consequence, the deeds have varied from the instruc¬ 
tions of the parties, they have been rectified by the Court. The same has 
also been done in instances of mercantile and other contracts. (8) The first 
Proviso does not limit the admissibility of oral evidence to a suit to obtain a 
decree on the ground of mistake. Where the plaintiffs brought a suit to recover 
possession of some land on the allegation that it was covered by the conveyance 
executed in their favour by the defendant, and the defence was to the effect 
that what was intended to be sold and purchased was the revenue-paying 
estate of the defendant, but that the land in suit, which was the homestead 


(1) Rangasami Ayyangar v. Souri 

Ayyangar, 39 M., 792 (1916), following 
Mohendra Nath Mookerjee v. Jogcndra 
Nath Roy Choivdry, 2 C. W. N.. 260 

(1897) and Mahadeva Ayyar v. Gof>ala 
Ayyar, 34 M., 51 (1911). 

(2) Par sot am Das v. Palesri Par tab 
Narain Singh, 35 A., 250 (1913). But 
see Durga Prosad Singh v. Rajendra 
Narain Bagchi, P. C., 18 C. W. N., 66; 
41 C., 493 ; 19 C. L. J., 95 (1914). 

(3) Harendra Lai Roy Chozvdhuri v. 

Hari Dasi Dcbi, P. C. 41 C., 972: 41 

I. A., 110. 

(4) Mangali Lai v. Abid Yar Khan, 39 
A., 523 (1917). 

(5) Guardhouse v. Blackburn, L. R., 
1 P. & £>., 109, 115, citing Wake v. 
Harrop, 6 H. & N., 768; Ram SaruP v. 


Allah Rakha, 107 P. L. R. (1905). 

(6) Starkie, Ev., 675—677, and cases 

there cited. See as to the rectification of 
instruments on the grounds of mistake: 
Act I of 1877. Ch. Ill; Nelson's Specific 
Relief Act, pp. 51—62, 223, 228; Story, 
Eq. Jur., Ch. V. | Taylor, Ev. §§ 1139, 
1140: Pollock’s Law of Fraud in British 
India, 123 ; Kassim Mundle v. Noor Bibee, 
1 W. R., 76 (1864) ; Babu- Dunput v. 
Sheikh Juwahur, 8 W. R., 152 (1867); 

Dagdu v. Bhana, 28 B., 420 (1904). 

(7) Shclboume v. Inchiquin, 1 Bro. C. 
C., 338. 

(8) Starkie, Ev., 676, and cases there 
cited. In Durga Prosad v. Bhajan Lall, 
31 C., 614, 626 (1904), the P. C. held 
that no rectification was needed and that 
the case was not touched by this section. 
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of the defendant, though found included in the estate, was not expressly excepted, 
because both the parties were under the mistaken impression that it was not 
so included, but was laJchiraj, and it was contended that it was not open to the 
defendant to raise such a defence in this suit; it was held that it was open 
to the Court to allow oral evidence to prove the mutual mistake, and that 
where there is a mutual mistake of fact in a case, as here, a Court administering 
Equity will interfere to have the deed rectified so that the real intention of both 
parties may be carried into effect and will not drive the defendant to a separate 
suit to rectify the instrument.(1) Where a deed of mortgage, under which 
the possession of the mortgaged property was handed over to the mortgagee, 
provided that there was to be no accounting between the parties at the time of 
redemption, and it appeared that a portion of the mortgage consideration was 
set down in the deed as being due to the mortgagee from the mortgagor, merely 
by guess without any account having been really taken at the time. Held 
that the mortgagor could show that there was a mistake in the statement 
of consideration and that the mortgagor was entitled to have an account- 
taken. (2) 

The rule excluding parol evidence to vary or contradict a written document 
is not infringed by proof of any collateral parol agreement which does not 
interfere with the terms of the written contract, though it may relate to the 
same subject-matter(3); it does not prevent parties to a written contract 
from proving that, either contemporaneously or as a preliminary measure, 
they entered into a distinct oral agreement on some collateral matter.(4) See 
Illustrations (/), (/;), (h). In considering, however, whether or not such proof 
may be given, the Court shall have regard to the degree of formality(5) of the 
document. The evidence moreover, will in no case be admissible, if the oral 
agreement is iuconsistent(fi) with the terms of the written instrument. If, 
however, the document is silent on the matter and the agreement is consistent(7) 
with its terms, it may be proved. 

So when a promissory note is silent as to interest, a verbal argreement made 
subsequent to the execution of the note to pay interest may be proved under 
this clause.(8) And in a suit upon a hathchitta the Court, having regard to the 
informal nature of the document sued upon, allowed evidence to be given of a 
verbal agreement to repay the amount acknowledged with interest, no mention 
having been made as to interest in the hathchitta itself.(9) In a case where a 
mortgagee inserted the words ‘ per cent/ in a mortgage-bond, thus changing 
the rate of interest payable under it, the Calcutta High Court held that the 
alteration was made in good faith to carry out the intention of the partner and 



(1) Mohcndra Nath v. Jogendra Nath, 
2 C. W. N., 260 (1897) ; Rangasami Ayyan- 
gar v. Souri Ayyangar, 39 M., 792 (1916) ; 
Parsotam Das v. Patesri Par tab Narain, 35 
A., 250 (1913). 

(2) Partab Singh v. Bahvant Singh, 50 
L. J., 670; s. c., 48 I. C., 550. 

(3) Kashccnath Chatterjee v. Chundi 
Churn (F. B.), 5 W. R., 68, 69, citing 
Taylor, Ev., § 1147. See Badal Ram v. 
Jhulai, 44 A., 53 ; 19, All. L. J. t 816 (1921) ; 
Gtir Buksh Singh v. Chatta Singh, 50 O. 
L. J.. 471 ; Bltan Singh v. Gopal Chandi, 
53 I. C., 137; Yado v. Behari Lai, 53 I. C., 
242; Bhan Singh v. Gokul Chand, 1 Lahore, 
83. 

f 4) Taylor, Ev. t § 1135. 

(5) See Illustration (h); Mayen v. 


Alston, 16 M., 238, 254, 255 (1892) ; and 
post. 

(6) See Ebrahim Pir v. Cursctji Sorab- 
ji, 11 B., 544 (1887) ; Cozvasji Ruttonji 
v. Burjorji Rustomji, 12 B., 335 (1888) ; 
Cutis v. Brcnvn, 6 C., 328, 338 (1880) ; 
Sabapathy Mudali v. Kupusami Mudali , 
15 M. L. J., 225. 

(7) See Lola Himmai v. Llachellen, 

11 C., 486 (1885). cited supra; Mayen v. 
Alston, 19 M., 238, 254, 255, 261 (1892), 
and cases cited in next two notes. 

(8) Sou'datnonce Debya v. Spalding, 

12 C. L. R., 163 (1882). Yado v. Behari 
Lai. 53 I. C.. 242 

(9) Utnesh Chunder v. Mohini Mohun, 
9 C. L. R... 301 (1881). 
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ot vitiate the instrument. (1) See for a further application of this Proviso, 
Himmat Salmi Singh v. Lleu)hellen.( 2) 

When an instrument is not formal, it may, as already observed, often be 
shown that some additional and supplementary agreement was made contem¬ 
poraneously with the principal one. When an instrument is a formal one, it is 
often extremely difficult to say what is really “ collateral ” to it. Obviously, 
unless some restriction be imposed, the general rule may be rendered nugatory. 
It has been suggested in America that a matter ought not to be considered 
“ collateral ” except where it is evident from the writing itself that such writing 
contains part only and not the whole of the agreement. And so the section 
makes the degree of formality the condition upon which, if the other terms of 
the section are fulfilled, the admissibility of the evidence depends. In a recent 
case it was held that having regard to the concluding words of this Proviso 
evidence of an agreement to pay interest on the amount shown due in an entry 
was admissible, such entry not being of a formal character.(3) 

The case provided for by this Proviso and that in which evidence is admitted 
because the document does not and was not intended to contain the whole 
agreement between the parties(4) agree in this, that in neither case does the 
document in fact contain the whole agreement between the parties ; but differ 
in that in the latter case the document was not intended to contain the whole 
agreement, the document being subject to, or merely a memorandum of, a 
transaction which was in fact entered into orally, and therefore oral and 
inconsistent evidence may be given ; while in the former case the document 
was intended to and does contain the principal contract, which has, however, 
been orally supplemented by other terms upon matters on which it is silent. 
In so far as in the latter case, the document does, with the exception of such 
terms, constitute the contract, these terms must be consistent with those 
embodied in the instrument itself. An agreement in writing to refer certain 
disputes to arbitrators was made outside Court and it was stated therein 
that whatever award was made by the arbitrators would be binding upon the 
I>arties to the reference The award was made only by a majority of the 
arbitrators and it was souglir to be proved that there was a separate contem¬ 
poraneous oral agreement between the parties to the effect that the decision 
of a majority of the arbitrators would be binding upon the parties : held that 
the oral agreement was admissible under this Proviso.(5) 

In a case where in a suit on a promissory note the defendant pleaded 
that by an oral agreement his liability on the note was to cease a month after 
its date, and the plaintiff replied that this was conditional on further security 
which had not been produced, the Appellate Court held that evidence of the 
oral agreement was inadmissible under this section ; but the Privy Council 
held that since a mere amendment of the pleadings would have brought this 
defendant’s contention within this Proviso, it was unsatisfactory to decide 
against him without hearing this evidence, but that it had been incumbent 
on him to tender substantive proof of the oral agreement.(6) In this case 
it was said that while there are cases in which it is permitted to plead an oral 
agreement which would have the effect of leaving matters otherwise than they 
would have been left by the written agreement taken alone, such oral agreement 
must then be clearly proved and the onus is on the party advancing it. Evidence 
relating to an oral agreement entered in a Uahi to pay interest is admissible 


(1) Ananda Mohan Saha v. Ananda 

Chandra Kaha, 44 C., 154 (1917), per 

Woodroffe and Mookerjee, JJ. 

(2) 11 C., 486, 490 (1885). 

(3) Bhan Singh v. Gokal Chand, 1 
Lahore, 83. 

(4) See ante, para. 2 to notes of the 


section. 

1 5) Gur Baksh Singh v. Ghalta Stngh, 
5 O. L. J., 471. 

(6) Motabhoy Mu!la Essabhoy v. Mulji 
H or id as, P. C., 39 B., 399 (1915); 

discussed in Badal Ram v. Jhulai, 44 A., 
53; 19 A. L. J.. 816 (1921). 
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under this Proviso.(I) In the case cited(2), it was held that where a promissory 
note made no mention regarding the payment of interest oral evidence was 
admissible under this Proviso. 


This Proviso, with which should be read Illustration ( j ), is intended to 
introduce the well-established rule in England(3) ; that when at the time of 
a written contract being entered into, it is orally(4) agreed between the parties 
that the written agreement shall not be of any force or validity, until some 
condition precedent has been performed, parol evidence of such oral agreement 
is admissible to show that the condition has not been performed, and 
consequently, that the written contract has not become binding. Until the 
condition is performed, there is in fact no written agreement at° all.(5) For 
instance, it may be shown by parol evidence that an instrument apparently 
executed as a deed,' had really been delivered simply as an escrow(6) ; that is 
a writing deposited with a third person(7) to be by him delivered to the 
person, whom it purports to benefit, upon the performance of some condition, 
upon which only the writing is to have effect. Also it may be shown that a 
document was really meant to be conditional on the happening of an event 
which had never occurred.(8) The admission of such evidence shows that the 
contract was never to come into operation as a contract at all, unless the 
condition precedent were complied with : it neither varies nor contradicts the 
writing, but suspends the commencement of the obligation.(9) 

An oral stipulation that an instrument is not to become binding, unless and 
until some stipulation be first fulfilled, may always be shown. Thus evidence 
has been admitted to show that an agreement in writing was not intended to 
operate as an agreement between the parties, until a third party had approved 
of it(10), and that a written instrument by way of lease containing no date was 
to operate only when the date was filled in, and which was not to be filled in, 
until certain repairs had been done.(ll) So where the plaintiff declared upon 
an agreement by the defendant to transfer to him a farm wliich he, the defendant, 
held under X , and the defendant pleaded that the agreement declared on was 
made subject to the condition that it should be null and void, if X should not 
within a reasonable time after the making of the agreement consent and agree 


(1) Bhan Singh v. Gokal Chandi, 53 
I. C., 37. 

(2) Yado v. Behari Lai, 53 I. C., 242. 

(3) See Taylor, Ev., § 1135. 

(4) See Illustration (/) which should 
run: “ A fy B make a contract in writing 
and orally agree that it shall take effect, 
&c.” 

(5) Jugtanund Misscr v. Ncrghan Singh, 
6 C., 433, 435 (1880). See Badal Ram v. 
Jhulai, 19 A. L. J., 816 (1921). 

(6) Murray v. Lord Stair, 2 B. & C., 

82. 

(7) In Shah Mostim v. Balasoo Koer, 
Hay's Rep., 576 (1863), it was held that, 
where a deed of sale of a portion of an 
estate was delivered to the party in whose 
favour it had been executed, evidence 
could not be admitted to show that it was 
intended to operate as an escrow only, as 
might have been the case had it been deli- 
vered to a third party. Technically, it is 
true, that the document was not in such 
case an escrow. But in principle it was 
the same thing. For it was alleged that, 
until the condition was performed, no 
interest was to pass to the transferee ( Bell 


v. Ingestre, 12 Q. B„ 317, 319, 320). 

The report of this decision, which may 
perhaps have been justified on other 
grounds, is not full or clear and does not 
appear to be in accordance with the terms 
of this proviso or of the cases upon which 
the latter is founded. See Field, Ev., 6th 
Ed., 281. 

(8) Taylor, Ev., § 1135, and cases there 
and hereinafter cited. 

(9) See Ramjiban Serowgy v. Oghur 
Nath, 2 C. W. N., 188 (1897), cited post. 
Discussed in Vishnu Ratnchandra Joshi 
v. Ganesh Krishna Sathc, 23 Bom. L. R., 
488 (1921). 

(10) Pym v. Campbell, 6 E. F. B., 370; 
followed in Guddalur Ruthna v. Kunnattur 
Arumuga, 7 Mad. H. C. R., 189, 196, 197 
(1872) ; Dada Honaji v. Babaji Jagushet, 
2 Bom. H. C. K., 38, 41 (1865) ; Jugla- 
nund Misscr v. Ncrghan Singh, supra. 
Dinanath Law v. Metharam. 33 C. L. J., 
577 ( 1921) (subject to confirmation by 
principals). 

(11) Davis v. Jones, 25 U J.. C. P... 
91 ; followed in Jugtanund Misscr v. 
Ncrghan Singh, supra. 
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Euptransfer of the farm to the plaintiff; it was held that it was competent 
fie defendant to prove by extraneous evidence this contemporaneous oral 
agreement, as it operated only as a suspension of the written agreement and 
not in defeasance of it.(l) And where a plaintiff attempted to enforce as a 
contract of loan binding upon the defendant immediately hpon its execution 
an instrument which he verbally agreed at the time should not so operate, 
and for which the defendant received no consideration, the latter was allowed 
to give evidence of the verbal agreement.(2) It is open to the Court to decide 
under this Proviso that an ijara patta granted by a landlord, was intended to 
be operative only in the event of the lessee being able to obtain possession of 
the leasehold property and that such possession was a condition precedent to 
the attaching of any obligation under the lease upon which a suit could be 
based. (3) So also evidence of a contemporaneous oral agreement to suspend 
the operation of a written contract of sale, until an agreement for a re-sale 
was executed, is admissible.(4) The same doctrine applies to wills, though it 
must be used with very great caution. So a duly executed paper, testamentary 
on the face of it, is not entitled to probate, if it is. clearly proved by parol evidence 
that it was executed by the deceased without any intention that it should 
affect the disposition of his property after death.(5) The first Proviso does 
not permit the terms of a written contract to be varied by a contemporaneous 
oral agreement, but having regard to Illustrations (b) and (/), its proper meaning 
is that a contemporaneous oral agreement to the effect that a written contract 
was to be of no force or effect at all, and that it was to impose no obligation 
at all until the happening of a certain event, may be proved. So the terms of 
a promissory note purporting to be an absolute engagement to pay on demand 
cannot be varied by a contemporaneous oral agreement constituting an under¬ 
taking on the part of the plaintiff not to enforce the note by a suit till the 
happening of a certain event, or implying that the legal obligation of payment 
was to be postponed to, or made conditional upon, the happening of a certain 
event.(6) In the case cited the Madras High Court held that when a docu¬ 
ment was apparently intended to have immediate operation and, according 
to its tenor, vested certain property in the grantor at once, the executant 
could not be permitted to set up or prove that the real intention was to vest 
such property at a future time or after his own death.(7) In this case it was 
said that the English rule permitting ovidenco that a document was intend'd 
to operate in a manner different from its ostensible effect cannot be followed 
in India under this Act. And in another case in the same High Court it 
has been held that the question whether a document operates as a present 
conveyance or as an agreement to create a future right must be decided according 
to the intention of the parties as expressed in it.(8) 




(1) Wallis v. Littcll, 11 Scot. Rep., N. 
S., 369; followed in Dada Honaji v. 
Babaji Jagushet, 2 Bom. H. C. R., 38, 41 
(1865) ; see also Bell v. Ingestre, 12 Q. 
B., 317; Gudgen v. Bisselt, 6 E. & B., 
986; Bindley v. Lacey, 17 Scott, Rep., N. 
S., 578; Taylor, Ev., § 1135. 

(2) Annagurubala Chctti v. Krishna- 
swami Nayakkan, 1 Mad. H. C. R., 475 
(1863), cited and approved in Juglanund 
Misser v. Nerghan Sittgh, 6 C., 433, 435 
(1880). Sec also Tiruvengada Ayyangar 
v. Rangasami Nayak, 7 M., 19 (1883); 
Dada Honaji v. Babaji Jagushet, 2 Bom. 
H. C. R., 38 (1865); in which evidence 
was also admitted under this proviso, and 
Cohen v. Bank of Bengal , 2 A., 598 (1880), 
in which the admissibility of the evidence 
in (juestioh was held to be doubtful. 


(3) Kafiluddin Biswas v. Sabdar Alt 
Biswas, 29 C. L. T., 478; s. c., 50 I. C., 
918. 

(4) Dada Honaji v. Babaji Jagushet, 2 
Bom. H. C. R., 38 (1865). 

(5) Lister v. Smith, 3 S. & T., 282. 

(6) Ramjiban Scroivgy v. Oghur Nath, 

2 C. W. N., 188 (1897). Foil, in Vishnu 
Ramchandra v. Ganesh Krishna, 45 B., 

1155 (1921). 

(7) Motayappan v. Palanx Goundan, 38 

M., 226 (1915) ; citing Chella Venkata 
Reddi v. Devabhaktuni, M. W. N., 169 

(1912) ; and Jib an Nisa v. As gar AH, P. 
C., 17 C., 937 (1890) ; distinguishing 

Chandra Mehdi Hasan v. Muhammud 
Hasan, P. C., 28 A., 439 (1906). 

(8) Man gamma v. Rasumma, 37 M„ 
480 (1914). 
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A distinction must be drawn between the cases where the matter sought 
to be introduced by extraneous evidence is a condition precedent or a defeasance. 
It may be shown that the instrument was not meant to operate, until the 
happening of a given condition ; but it cannot be shown by parol that the agree¬ 
ment was to be defeated on the happening of a given event.(1) 

Upon the question whether the words “ condition precedent to the attach¬ 
ing of any obligation under any such contract ” mean a “ condition precedent 
to the contract being of any force or validity,” or a “ condition precedent to 
some particular obligation contained in the contract being of force or validity ” 
it has been held that the rule contained in this proviso does not apply to a case 
where the written agreement had not only become binding, but had actually 
been performed as to a large portion of its obligations, and that the words “ any 
obligation m this proviso mean any obligation whatever under the contract, 
and not some particular obligation which the contract may contain (2) The 
conchtion precedent to which this proviso refers is a condition the subject-matter 
of which is dehors the contents of the instrument, and, therefore, if effect be riven 
to this condition, it cannot affect the terms of the document itself.(3) In a°case 
where the defence was that one of the executants of the note signed it only as 
surety and that his liability was only to the extent of standing as a surety for 
one month, it was held that this proviso was inapplicable, as the liability 
attached from the date of the note of hand and ceased upon the expiry of one 
month, and the defence was not that no liability attached to the note of hand 
until some event happened or something was done.(4) 



The rule merely binds to a given relation of the transaction itself. Accord¬ 
ingly subsequent waiver or discharge may be shown. This proviso incorporates 
the rule laid down by Lord Denman in Goss v. Lord Nuge>U(b), who said : “ After 
an agreement has been reduced into writing, it is competent to the parties at 
any time before breach of it, by a new contract not in writing either altogether to 
waive, dissolve, or annul the former agreement, or in any manner to add to or 
subtract from, or vary or qualify the terms of it; and thus to make a new con¬ 
tract which is to be proved partly by the written agreement, and partly by the 
subsequent verbal terms engrafted upon what will be thus left of the written 
agreement ; but modifies that rule, in that it declares that the new contract 
cannot be a verbal one in cases in which the old contract (a) is by law required 
to be in writing, or (6) has been registered.(G) For the rule is, nihil torn con . 
leitiens est naturali cequitati quam unum quodque dissolvi eo ligamine, quo liqa- 
Um est ( Nothing is so agreeable to natural equity as that a thing be unbound 
in the manner in which it was bound.”) It is of course incumbent on the 
party setting up a substituted agreement to establish it and to show that both 
parties were proceeding on a new agreement the terms of which they both 
understood.(7) It has been argued that the word “ or ” should be read as “ and ” 
amt that oral evidence is admissible when the document, though registered in 


(1) See IVallis v. Littcll, 11 Scott, Rep., 
N. S., 369, 374. 

(2) Jugtanund Misser v. Nerghan Singh, 

6 C., 433 (1880). See T iruvengada 

Ayyangar v. Rangasami Nay ah, 7 M. f 19 
22 (1883). 

(3) v, ante. pp. 627—629. 

(4) Uarck Chand v. Bishun Chandra, 8 
C. W. N.. 401 (1903). 


(5) Goss v. Lord Nugent, 5 C. & At 
58, 65 cited, and applied in Guddal\ 
RvtJina v. Kunnattur Arumuga, 7 Mad. 1 
C. R.. 189. 197. 198 (1872) ; jcr Taylc 
55 1141—1145. See Gann v. Bha 


42 B., 512, per Martin, J. 

(6) See Vmcdmal Motiram v. Davubin 

Dhondiba, 2 B., 547 (1878), where it was 
held that a conveyance having been regis¬ 
tered, no oral agreement to rescind could 
be proved under this proviso, and Drearka 
Natl: v. Bhogoban Panda, 7 C. L. R., 577 
(1880); Banhu Bchari v. Sham a Churn 
2 C * w * N -- cclxv. Mark d'Crus v. Jitcn- 
dra Nath Chattcrji, 46 C., 1079, s c 
30 G. L. J., 94. ' 7 

(7) Dinanath Law v. Mctharam , 33 C. 
L. J., 577 (1921). 
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not compulsorily registerable. But the contention was overruled.(1) 
In a case in the Calcutta High Court where a receipt for simple interest paid 
on a mortgage-bond, which stipulated for compound interest, was produced as 
a proof that simple interest was to be charged, this was held admissible as a 
waiver which had to be in writing but did not require registration.(2) Where 
it is alleged that a new contract which the law requires to be in writing has 
been substituted for a prior contract, such substituted contract must be 
complete in itself and embody distinctly the terms of the new contract. If it is 
not complete, then extraneous evidence is inadmissible to prove the substituted 
contract, with the result that the first contract is not varied and remains in 
force.(3) One contract is rescinded by another only when the latter is valid 
and inconsistent with it and makes its performance impossible, and evidence 
of rescission or waiver must be as clear as the proof of the original contract.(4) 
The exception at the end of this Proviso applies to executory as well as to 
executed agreements.(5) It has been held by the Madras High Court that the 
word 1 2 3 4 5 oral ’ is used in this proviso in the sense of being not committed to writing, 
and that the words 6 oral agreement ’ include all unwritten agreements whether 
arrived at by word of mouth or otherwise. So where the lessor of certain land 
held by the lessee under a registered deed of lease agreed to a reduction in the 
rent, and the agreement was not reduced to writing but rent was thereafter paid 
and accepted at the reduced rate ; on a suit being brought to recover arrears of 
rent at the rate reserved in the registered deed, it w f as held that under this proviso 
an agreement to accept a reduced rent cannot be implied or inferred from the acts 
and conduct of the parties ; and an Unwritten agreement, if so implied, amounts 
to an oral agreement within the meaning of the Proviso.(6) And in a later case 
it has been held by the same High Court that under the Proviso evidence of an 
oral agreement to rescind a registered contract, or of subsequent conduct of the 
parties tending to show that such contract is treated as void, is inadmissible.(7) 
The Calcutta High Court, in the case cited, has taken a different view, holding 
that whilst the" section excludes in particular cases any oral agreement or 
statement, evidence of conduct, as for instance, return of a lease, is admissible to 
prove that such return was due to an intention to make the lease inoperative.(8) 
In, however, a subsequent case in the same Court a different view of the 
admissibility of evidence of conduct was taken. It was held that acts and 
conduct of parties could only be i>roof (a) either of a contemporaneous oral 
agreement varying the terms of the registered contract, or (b) of a subsequent 
oral agreement having the same effect. In the former case the evidence was 
excluded by the section itself and in the latter by this Proviso.(9) If a 
discharge valid under s. 63 of the Contract Act has been given, it is immaterial 
that the discharge has been given in pursuance of an alleged oral agreement, 
which, though not admissible in evidence, was not illegal.(10) Evidence will be 
admissible when the object of the oral agreement is not to rescind or modify 


(1) Nocoor Chinnier v. AshuUfsh Muker- 
jee, 9 C. VV. N., ccxiv (1905). 

(2) Kailash Chandra Nath v. Sheikh 

Chitcmi. 42 C., 546 (1915) ; following 

Jizcan Ali Beg v. Basa Mai, 9 All., 108 
(1886). 

(3) J nan c n dr a Mohan v. Gopal Das, 8 
C. W. N. s 923 (1904). [The consent in 
writing by the landlord to the division of 
a tenure or holding has the effect of subr 
stituting a new contract for the old]. 

(4) Mathura Mohan Saha v. Ram 
Kuntar Saha & Chittagong District Board, 
43 C.. 790 (1916). 

(5) Gorcti Sabburow v. Varigonda Nara- 


simham. 27 M., 368 (1903) ; s. c., 14 Mad. 
L. J.. 218. 

(6) Mayandi Chctti v. Oliver, 22 M., 

261 (18°8) ; followed in Karampali v. 

Thekku, 26 M„ 195 (1902). 

(7) Srinivasa Stvami v. Athmaruma 

Aiyar (1908), 32 M., 281. 

(8) Shyatna Charan v. Floras Mollah, 

26 C., 160. 163 (1898), but v. ante, p. 618. 

(9) Rad hi Raman v. Bhpieani Rrasad, 
5 C. W. N., ccxcvi (1901); Mating Bin 
v. Ma Wan (F. B.). 3 L. B. R„ 100; see 
Notes ante, on “ Evidence of Conduct.” 

(10) Karampalli v. 1 hekku, 26 M., 195 
( 1902). 
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uie original transaction, but is an entirely new transaction.(1) Oral evidence 
is of course admissible to prove the discharge and satisfaction of a mortgage-bond 
and is not excluded by this proviso.(2) This applies to any transaction which 
operates validly as a mode of payment; but oral evidence of an invalid oral 
conveyance of the equity of redemption in a portion of a mortgaged estate is 
inadmissible.(3) Only, those agreements come within the section which affect 
the terms of the previous transaction, not indirectly, as a consequence of an 
independent and valid contract between some only of the parties, but directty 
by virtue of the consensus of those w r ho alone are competent to rescind or modify 
the original contract, viz., all the parties concerned or all their representa¬ 
tives.^) Where a tenant had given a mitten undertaking to occupy on certain 
conditions, it was held that this was not a document by which a lease could 
be made, nor an instrument referred to by section 107 of the Transfer of Property 
Act, and so was admissible to prove an oral lease.(5) 


In 1875 certain lands were mortgaged for Rs. 675. The mortgage-bond 
provided that the mortgagee was to enjoy the rent and profits in lieu of interest 
on Rs. 475 and that the remaining Rs. 200 were to carry interest at 6 per cent, 
per annum. In 1880 a receipt was passed by the mortgagee to the mortgagor, 
reciting that on taking accounts Rs. 525 were due on account of the mortgage, 
that Rs. 100 were paid on the day of the receipt, that a further sum of Rs. 100 
wa3 to be paid in a month and a half, and the rents and profits of the pro¬ 
perty were in future to be taken for the interest on the balance of Rs. 325 only. 
In 1896 the mortgagor sued for redemption and relied on the receipt in support 
of his case. Held that the receipt did not require registration. It purported 
to be a mere, settlement of accounts and was not intended to modify or super¬ 
sede the original mortgage-contract. This clause had therefore no application 
to the case.(6) 

In the undermentioned case(7) the plaintiff mortgaged certain property to 
the first defendant on the 28th December 1895. By the mortgage-deed the 
mortgage-debt was made repayable on 28th December 1896. On the 12th 
May lfc97 the first defendant sold it by auction under the power of sale con¬ 
tained in the mortgage-deed and the second defendant was the purchaser. The 
plaintiff now sued to set aside the sale and to be allowed to redeem, alleging 
that on the day before the sale the first defendant had orally promised and 
agreed to postpone the sale for four days, and that the second defendant had 
notice of this fact before he purchased the property. Held that evidence of 
-uch oral agreement was admissible. It was not an agreement to modify any 
<>i the terms of the mortgage, it was merely an agreement to forbear, for a period 
of four day.s, from the exercise of the power of sale given by the mortgage. It 
therefore did not fall within this proviso. As to the proof required when a 
substituted verbal agreement is set up, the following observations of Lord 
Clan worth may be referred to:—“When parties who have bound themselves 
by a written agreement depart from what has been so agreed upon in writing, 
and adopt some other fine of conduct, it is incumbent on the party insisting 
on, and endeavouring to enforce, a substituted verbal agreement, to show not 
merely what he understood to be the new terms on which the parties were 


(1) Rakhmabai v. Tukaram, 11 B., 47 
(1886) ; Herembdcv Dharnidhardev v. 
Kashinath Bhaskar, 14 B., 472 (1890) ; 
Autn Singh v. Ajudhia Saha, 9 A., 249 
(1887). 

(2) Randal Chandra v. Gobinda Karma - 
kar, 4 C. W. N„ 304 (1900) ; Kettika 
Bapanamma v. Kettika Kristanamma 
(1906), 30 M., 231. 

(3; Ariyaputhira Padayachi v. Muthu- 
kumaraswami Padayachi, 37 M., 423 (1914). 


(4) Gorcti Subbarozv v. Varigonda Kara - 
simharn, 27 M., 368; s. c., 14 Mad. L. J., 
218 (1903). [Oral evidence held not to 
be excluded.] 

(5) Kuki Subhanadri v. Muthn 
Rangayya (1909), 32 M., 532; and Turof 
Sahib v. Esuf Sahib (1907) ; 30 M., 322. 

(6) Lukshman v. Damodar, 24 B., 609 
(1900). 

(7) Trimbak Gangadhar v. Bhagwandas 
Mullchand, 23 B., 348 (1898). 
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aioegeriing but also that the other party had the same understanding—that 
bfh parties were proceeding on a new agreement, the terms of which they 
both understood.”(1) In a suit by a mortgagee to recover Rs. 2,000 as balance 
due on two registered mortgage deeds, the defendant mortgagor pleaded that 
the mortgagee had received Rs. 800 in full satisfaction of the mortgage debt. 
The Lower Courts allowed oral evidence to show that the mortgages in suit 
were discharged by the payment of Rs. 800. Held that oral evidence was 
inadmissible to prove discharge of the mortgage debt under this Proviso.(2) 

In the case of contracts, the evidence is not confined to the explanation 
under s. 98, post , of the written terms : Provided they are not repugnant to, 
or inconsistent with, the express terms of the contract,(3) it is allowed to supply 
terms of known usage in control of the contract, and which is known by the 
expression of “ annexing incidents .” This is upon the principle that the contract 
was itself framed with reference to the usage ; and so as to incorporate the usage 
in, and as part of, itself. Indeed, it is in part also upon this principle, that 
>evcn as respects the actual terms of the contract, it is by the usage they are 
expounded. (4) 


Accordingly, where a ship was to depart with convoy, but without any 
definition of the spot at which the convoy was to start, evidence was allowed 
to fix this as from the place of rendezvous. (5) So a sale of tobacco was allowed 
to be explained as a sale by sample , though the bought and sold notes were 
silent on the point.(6) And in England, prior to the statutory enactment with 
regard thereto, a bill-of-exchange was by custom allowed three days’ grace 
for payment beyond the day specified on the face of the bill itself. 

These incidents are sometimes the creatures of mere usage. But usage 
may come at length, by judicial recognition, to be received as part of the Law 
Merchant, and this would be obligatory without special evidence. Conse¬ 
quently, the Law Merchant annexing to a Marine Insurance the condition of 
seaworthiness at the commencement of the voyage, it would ipso facto become 
annexed to any ordinary contract of such insurance. (7) 

In the case of that which is strictly usage or custom, the Courts are at 
liberty to import into the contract incidents not excluded by the terms of such 
contract even though a party to the contract was not actually cognizant of the 
usage. But this is not so in the case of a mere particular practice. Thus in 
order that the practice on a particular estate may be imported as a term of the 
contract into a contract in respect of land in that estate, it must be shown that 
the practice was known to the person whom it is sought to bind by it and that 


(1) Earl of Darnlcy v. L. C. and D. 
Railway, 2 E. & I., App., 60. 

(2) Jagannath v. Sankar, 44 B., 55 Cf. 
Mainig Shwe v. Chetty, 43 I. C., 913. 

(3) Thus Evidence of Customs in res¬ 
pect of tenancies is inadmissible where 
the custom alleged is contradictory to 
the terms of the written instrument 
(Mahammad Aycsuddin Khan v. Prodyot 
Kumar Tagore, 48 C., 359 (1921) ; s. c., 
25 C. W. N., 13. 

(4) Goodeve, Ev., 378; Greenleaf, E\\, 
§§ 292, 294; Roscoe, N. P. Ev., 22—27. 
As to proof of usage, see Phipson, 3rd. Ed., 
84; ib.j 5th Ed., p. 91. Such proof may 
be given (1) by direct evidence of wit¬ 
nesses, in which case particular instances 
of its occurrence or non-occurrence will 
be admissible in corroboration or rebuttal, 
or (2) by a series of particular instances 


in which it has been acted upon, or (3) 
by proof of similar customs in the same 
or analogous trades in other localities, etc., 
ib. “ In mercantile contracts the inten¬ 
tion must be collected from the instrument, 
but resort may be had to mercantile usage 
in certain cases as a key to its exposition.’ 1 2 3 4 
Braddon v. Abbott, Taylor, Rep., 356. 
Supreme Court, Plea Side (1848). “A 
condition not expressly made between the 
parties to a contract may nevertheless be 
attached, to such contract by custom;” 
Koonj Bcharco v. Shiva Baluk, Agra Rep., 
F. B. } 119 (1867); Protap Chandra Saha 
v. Muhammad Ali Sarkar, 19 C. L. J., 66 
(1914). 

(5) Laihulan’s case. 2 Sulk., 443. 

(6) Syres v. Jones, 2 Exch. R.. 111. 

(7) Goodeve. Ev., 378. 
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e assented to its being a term of the contract; and when the person sought 
to be bound by the practice is an assignee for value of rights under that contract, 
it must also be shown that he and all prior assignees, if any, for value, knew 
that the practice was a term of the original contract. (1) 

In the undermentioned case( 4 2), where there had been a contract for pur¬ 
chase by brokers, not disclosing their principal, and evidence was admitted to 
show a usage of trade holding the brokers liable, Lord Campbell, C. J., laid down 
the law in extenso on this subject as follows :— 


“ Now, neither collateral evidence, nor the evidence of a usage of a trader 
is receivable to prove anything which contradicts the tenor of a written con¬ 
tract ; but subject to this condition both may be received for certain purposes. 
To use the language of Mr. Phillips, in Yol. II, p. 415, 10th edition c Evidence 
of usage has been admitted as to contracts relating to transactions of commerce 
and trade, farming, or other business, for the purpose of defining what would 
otherwise be indefinite ; or to interpret a peculiar term, or to explain what was 
obscure, or to ascertain what was equivocal, or to annex particular incidents , 
which, although not mentioned in the contracts, were connected with them 
or with relations growing out of them ; and the evidence in such cases is admit¬ 
ted with the view of giving effect, as far as can be done, to the present intention 
of the parties.* Now, here the plaintiff did not seek by the evidence of usage 
to contradict what the tenor of the note primarily imports, namely, that this was 
a contract with the defendants made as brokers. The evidence is based on this : 
the usage can have no operation, except on the assumption of their having acted 
as brokers, and of there having been a contract made with their principal. But 
the plaintiff by the evidence seeks to show that, according to the usages of the 
trade , and as those concerned in the trade understand the words used, they 
imported something more , namely, that if the buying broker did not disclose the 
name of his principal, it might become a contract with the broker as principal, 
if the seller pleased. “ Whether this evidence be treated as explaining the 
language used or adding a tacitly implied incident to the contract beyond those 
which are expressed, is not material. In either point of view it will he admissible, 
unless it labours under the objection of introducing something repugnant to, or 
inconsistent with . the tenor of the written instrument; and upon consideration of 
the sense in which that objection must be understood with reference to this 
question, we think it does not. In a certain sense every material incident 
which is added to a written contract varies it, makes it different from what it 
appeared to be, and so far is inconsistent with it. If by the side of the written 
contract without, you write the same contract until, the added incident, the two 
would seem to import different obligations and be different contracts. Take a 
familiar instance by way of illustration. On the face of a bill-of-exchange, 
at three months after date, the acceptor will be taken to bind himself to the 
payment precisely at the end of the three months ; but by the custom he is 
only bound to do so at the end of the days of grace ; which vary according to 
the country in which the same is made payable, from three up to fifteen. The 
truth is, that the principle on which the evidence is admissible is, that the parties 
have not set down on paper the whole of their contract in all its terms but those only 
which were necessary to be determined in the particular case by specific agreement, 
and which of course might vary infinitely, leaving to implication and tacit under¬ 
standing, all those general and unvu/rying incidents which a uniform usage would 
annex and according to which they must in reason-be understood to contract, 
unless they expressly exclude them. To fall within the exception, therefore, 


0) Mam Vikrama v. Rama Patter, 20 
M.. 275 (1897). 

(2) Humfrcy v. Dale, W. R. (Kng.), 
2856-7, p. 467. See also judgment of 
Park3, B. ; in Hutton v. Warren, 1 M. & 


W., 474, cited in Smith v. ludha Ghella, 
17 B., 143 (1892) ; and see Jnggomohun 
Chose v. Kaisreechuud, 9 Moo. I. A., 260, 
261 (1862) [custom as to interest]. 
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^ : 3MMgnancy, the incident must be such as, if expressed on the written contra™. 
Id make it insensible or inconsistent. Thus, to warrant bacon to be prime, 
adding, 1 2 3 4 5 that is to say, slightly tainted,’ as in Yates v. Pym( 1), or to 
insure all the boats of a ship, and add ‘ that is to say, all not slung on the quarter,’ 
as in Blackett v. The Royal Exchange Assurance Company{2) 9 and other cases 
of the same sort scattered through the books, would be instances of contracts 
in which both the two parts could not have full effect given to them, if written 
down. Therefore, when one part only is expressed it would be unreasonable to 
suppose that the parties intended to exclude the other also. Without repeating 
ourselves, it will be found that the same reasoning applies, where the evidence 
is used to explain a latent ambiguity of language.*’ 



Merchants and traders with a midtiplicity of transactions pressing on 
them, and moving in a narrow circle, and meeting each other daily, desire to 
write little and leave unwritten what they lake for granted in every contract. In 
spite of the lamentations of Judges, they still continue to do so ; and, in a vast 
majority of cases of which Courts of Law hear nothing, they do so without loss 
or inconvenience ; and upon the whole they find this mode of dealing advan¬ 
tageous even at the risk of occasional litigation. It is the business of Courts 
reasonably so to shape their rules of evidence, as to make them suitable to the 
habits of mankind, and such as are not likely to exclude the actual facts of the 
dealings between parties when they are to determine on the controversies which 
grow out of them. It cannot be doubted, in the present case, that in fact this 
contract was made with the usage understood to be a term in it ; to exclude the usage 
is to exclude a material term of the contract , and must lead to an unjust decision.” 
The case was affirmed on appeal. As has been well observed in reference to 
these cases of mercantile contracts :—“ The witnesses for this purpose may be 
considered to be the sworn interpreters of the mercantile language in which the 
contract is written .” Indeed the observation applies to all usage evidence.(3) 

Where there is a usage or custom of trade, the intention of the parties to 
exclude a contract from its operation must be shown by the contract itself and 
cannot be proved by other evidence. Thus, where there was a sale of rum, 
no mention being made of warehouse rent, evidence was admitted that, by 
custom of trade, an allowance for warehouse rent was incorporated in such 
contracts ; but evidence that the parties had orally agreed to make an allowance 
different from the customary one, was rejected,(4) Usage and custom cannot 
be restored to control or vary positive stipulations in a written contract, and 
d fortiori not in order to contradict them. An express contract of the parties is 
always admissible to supersede, or vary, or control a usage or custom ; for the, 
latter may always be waived at the will of the parties. But a written and 
express contract cannot be controlled, or varied, or contradicted by usage 
or custom; for that would be not only to admit parol evidence to control, 
vary or contradict written contracts, but it would be to allow mere presump¬ 
tions and implications, properly arising in the absence of any positive expres¬ 
sions of intention, to control, vary, or contradict the most formal and deliberate 
declarations of the parties.(5)* Therefore, where' an usage t conflicts with the 
expressed intention of the document, the latter must be followed. So where in 


(1) 6 Tatine., 446. 

(2) 2 C. & J., 244. 

(3) Goodeve, Ev., 378—381. See Birch 
v. Depcystcr, Starkie, 210; Bowes v. 
Shand, 2 App. Cas., 468, cited in Smith 
v. ludha Gholla, 17 B., 144 (1892). 

(4) Fawkes v. Lamb, 31 L. J., Q. B., 98. 

(5) Story, cited Field, Ev., 6th Ed., 
283 ; Irtdur Chunder v. Luchmi Bibi, 7 B. 
L. R., 682 (1871); [custom cannot affect 
the express terms of a written contract]; 


Macfarlcme v. Carr, 8 B. L,. R., 459 
(1872) [custom at variance with contract] ; 
Smith v. Ludha Ghclla, 17 B., 129 (1892) ; 
[usage repugnant to, and inconsistent with, 
contract.] Hari Mohun v. Krishna Mohan , 
9 B. L. R., App. 1 (1872), evidence was 
admitted, but qua?re, however, whether 
the custom was consistent with the terms 
of the instrument. See also Morris v. 
Panchnada Pillay, 5 Mud. H. C. R., 135 
(1870). 
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an agreement between an African merchant and an African captain, the latter 
was to have a commission of “ £ 6 per cent, on the net proceeds of the homeward 
cargo , after deducting the usual charges,” parol evidence was not admitted to 
show that, according to the course of trade between African captains and mer¬ 
chants, the captain was entitled to a commission on the whole amounts for 
which the cargo had been sold , and not merely the net profits. (1) If the usage 
is inconsistent with the express terms of the contract, evidence thereof is in¬ 
admissible, and the inconsistency may be evinced (a) bv the express terms of 
the instrument, or (/>) by implication therefrom.(2) When the Court of first 
instance had permitted plaintiffs to put in evidence to show the terms on which 
the parties must be presumed to have contracted, as to which the document 
was silent, according to the provisions of this proviso, it was held on appeal 
that what the plaintiff sought to make use of, was not any custom of the port 
or usage of trade, but the terms on which the plaintiff and defendant had dealt 
with each other on prior occasions : and that evidence of previous dealings 
was admissible only for the jmrpose of explaining the terms used in a contract, 
and not to impose on a party an obligation as to which the contract was silent.(3) 
In a case in the Bombay High Court where it was contended that a contract 
to buy unascertained goods was subject to a trade-custom according to which 
if the goods proved to be off sample, the buyer was bound to take them 
with an allowance if with such allowance they could be considered a fair tender, 
it was held that in the absence of a clause in the contract to that effect, evidence 
of such trade-custom was inadmissible.(4) Under this section oral evidence is 
inadmissible to prove that the interest mentioned in a promissory note is not 
payable either by custom or agreement.(5) 

This Proviso relates to the admissibility of evidence necessary to point the 
operation of the document. It relates to the admissibility of evidence necessary 
to make the words which are used fit the external things to which the words are 
appropriate.(6) Thus if an undescribed dispute is referred to arbitration, evi¬ 
dence is admissible to show what the actual dispute was at the time of the sub¬ 
mission. (7) Up to a certain stage and apart from any question of ambiguity, 
extrinsic evidence is necessary to point the operation of the simplest instrument. 
Thus, were it the case of a deed conveying all the lands at A in the grantor’s 
occupation ; until it was defined by proof what lands were in his occupation , the 
operation of the deed could not be known. So, were it a case of a will, and a 
bequest to the children of a party, or even the testator’s own children ; to give 
effect to the bequest it would be necessary to define who the children were\ 8) 
“ Some evidence,” says Wood, V. C., in the case undermentioned “ is necessary 
in any case of a will, that, is to say, evidence to show the subject and objects 
of the gift.”($) And again, <c in interpreting any instrument which purports 
to deal with property, some extrinsic information is necessary in order to 
make the words, which are but signs, fit the external things to which these 
signs are appropriate. In reality, external information is requisite in constru¬ 
ing every instrument; but when any subject is thus discovered, which not 


(3) Caine v. Horse fall, 2 C. & K., 349. 

(2) Smith v. Ludha Ghella, 17 B., 129, 
144 (1892). 

(3) Ghcllabhai v. Nandubhai, 12 B., 
344 (1896). 

(4) Ruttonsi Rowji v. Bombay United 
Spinning and Weaving Co., 41 B., 518 
(1917). 

(5) Pillay v. Maistry, 10 Bur. L. T., 
242. 

(6) F ais-un-nissa v. Hanif-un-nissa, 2 
Al. L. J., 360, 365 (1905). 

(7) Haji Mahomed v. Spinner, 24 B., 
510, 515, 525 (1900). 


(8) Goodeve, Ev., 385; Goodeve’s Evi¬ 

dence Act, p. 57; Grecnleaf, Ev., § 286; 
Babu Dhunput v. Sheik Jowahur, 8 W. 
R., 152 0867). (Evidence of every 

material fact which will enable the Court 
to ascertain the nature and extent of the 
subject-matter of the instrument, or in 
other words, to identify the things to which 
that instrument refers, is admissible. The 
acts of the parties may also be explained 
by parol evidence.] 

(9) In the matter of Felt ham, 1 Kay & 
J., 528. 
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Wy is within the words of the instrument, according to their natural construc¬ 
tion, but exhausts the whole of those words, then the investigation must 
stop; you are bound to take the interpretation which entirely exhausts the 
whole of the series of expressions used by the author of the instrument, and 
are not permitted to go any further. Thus to that extent the Court is always 
at liberty to go in interpreting a will; in other words, the Court is to place 
itself in the position of the testator with the knowledge of all the facts with 
which he was acquainted, but it is not in the course of interpretation to intro¬ 
duce any evidence whatever of what were the intentions of the testator as 
contracted with, or extending or contracting the language which he has used. 55 (1) 
So also Sir James Wigram says : 46 The most accurate description possible must 
require some development of extrinsic circumstances to enable a Court to decide 
upon its sufficiency, and the least accurate description which is sufficient to 
satisfy the mind of a Judge or Jury as to a testator’s meaning, must b#within 
the same principle. The principle cannot be affected by the consideration 
that a more ample development of circumstances is necessary in one case 
than in another.”(2) 


These observations are cited only as illustrative of the principle. Practi¬ 
cally, it is upon some imperfection of the instrument, as applied to the facts 
that the difficulty as to determining its meaning usually arises; and nothing 
is more settled than that evidence is receivable of all the circumstances surrounding 
the instrument , for the purpose of throwing their light on its interpretation. 
Indeed, it is by these, as by a lamp, the Court reads the document.(3) 

The question has more often arisen upon wills than upon other documents, 
and it is from cases on these, accordingly, that the law has mainly to be taken. 
The principles, however, which they enunciate are alike applicable to other 
instruments generally.(4) 

In Doe d. Hiscocks v. HiscocJcs(5), a very leading authority on the subject, 
Lord Abinger, Chief Baron, thus impounds the admissibility of this species 
of evidence, and the purport of its admission :— 

It must be admitted that it is not possible altogether to reconcile the 
different cases that have been decided on this subject, which makes it the 
more expedient to investigate the principles upon which any evidence to 
explain the will of a testator ought to be received. The object , in all cases , is 


(1) Webb v. Byng, 1 K. & J., 580, 585, 
586, per Wood, V. C. 

(2) Wigram on Extrinsic Evidence, 
p. 35. 

(3) Goodeve, Ev., 386. 

(4) The principle is one of general 
application. See Macdonald v. Longbottom, 

7 W. R. (Eng.), 507; Munford v. Gething, 

8 W. R. (Eng.), 187, where it was applied 
to cases of mercantile contract. In the 
former case, which was a contract for the 
purchase of wool, the quantity, the subject 
of purchase, was not otherwise defined 
than by the expression “ your wool u and 
evidence was admitted to show its meaning. 
Lord Campbell, C. J., said: “I am clearly 
of opinion that when a specific thing is 
the subject of a contract and it is doubtful 
upon the contract, what that specific thing 
is, then any fact may be given in evidence, 
in order to identify it, which is within 
the knowledge of both parties—meaning 
by that expression, the knowledge upon 


the strength of which both parties dealt.” 
And Earle, J., said, “ the defendant says, 
I will buy your wool:* now it is the 
universal practice to admit parol evidence 
to identify the subject-matter of a contract 
as no Judge can have judicial knowledge 
of what it is. It is not contended that 
this contract is, on the face of it. void^ 
for uncertainty: parol evidence must, 
therefore, be admissible to explain to what 
it refers ." 

(5) 5 M. & W., 363. And for other 
English cases, see In re Sharp; Maddison 
v. Gill , C. A. (1908), 2 Ch., 190; In re 
Jameson. King v. Winn (1908), 2 Ch., 
Ill; In re Ofner ; Samuel v. Ofner, C. 
A. (1909), 1 Ch., 61; 78, L. J., Ch., 50. 
Great Western Ry. Co. v. Bristol Cor¬ 
poration, 87 L. J., Ch. (HD. L.), 419. 424, 
428; Lovell v. Wall, 104, L. T., 85 (C. 
A.). See 20 Law Quarterly Review, 
252—254; Charington v. Woodcr, 1914, 
A. C., 71, 77, 
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iscover the intention of the testator. The first and most obvious mode of 
oing this, is to read his will as he has written it and collect his intention from 
his words. But as his words refer to facts and circumstances, respecting 
his property and his family, and others whom he names or describes in liis 
will, it is evident that the meaning and application of his words cannot be 
ascertained without evidence of all those facts and circumstances. To 
understand the meaning of any writer we must first he apprised of the persons 
and circumstances that are the subject of his allusions or statements , and if these 
are not fully disclosed in his work, we must look for illustrations to the history 
of the times in which he wrote, and to the works of contemporaneous authors. 
All the facts and circumstances , therefore, respecting persons or property to which 
the will relates , are undoubtedly legitimate, and often necessary, to enable us to 
understand the meaning and application of his words.” Again “ The testator 
ma\ hhve habitually called certain persons or things by peculiar names by 
which they were not commonly known. If these names should occur in his 
^11, they could only be explained and construed by the aid of evidence, to 
show the sense in which he used them, in like manner as if his will were written 
in cypher, or in a foreign language. The habits of the testator in these parti¬ 
culars must be receivable as evidence to explain the meaning of his wall.” 


In this case the testator, after the gift of a life-estate to his own son, John 
Hiscocks, devised the property in question to “ John, the eldest son of the 
said John Hiscocks.” The son had been twice married; and his actual eldest 
son was Simon, the child of his first marriage ; but John was the eldest son 
by the second marriage, and the question was, which of the two sons was intended 
to take. 


Cases indeed abound illustrative of the same principle; and from their 
general result the doctrine is thus stated bv Y. C. Wigram(l) :—“ Tn consider¬ 
ing questions of this nature it must always be remembered that the words 
of a testator, like those of even" other person, tacitly refer to the circumstances 
by which , at the time of expressing himself , he is surrounded. If, therefore, when 
the circumstances under which the testator made his will are known, the words 
of the will do sufficiently express the intention ascribed to him, the strict limits 
of exposition cannot be transgressed, because the. Court , in aid of the construction 
of the will, refers to those extrinsic collateral circumstances , to which it is certain 
the language of the will refers. It may be true that, without such evidence, the 
precise meaning of the words could not be determined, but it is still the will 
which expresses and ascertains the intention ascribed to the testator. A page 
of history (to use a familiar illustration) may not be intelligible until some 
collateral extrinsic circumstances are known to the reader. No one, however, 
would imagine that he was acquiring a knowledge of the writer’s meaning from 
any other source than the page he was reading because in order to make that 
page intelligible he required to be informed to what country the writer belonged, 
or to be furnished with a map of the country about which he was reading, the 
extrinsic evidence in the cases now adverted to, does not per se approach the 
question of \ intention . It is wholly collateral to it. It explains the words only 
by removing the cause of their apparent ambiguity, where, in truth, there is 
no real ambiguity. It places the Court winch expounds the will in the situation 
of the testator who made it and the words of the will are then left to their natural 
operation” 

So too in Bernasconi v. Athinson( 2) it was said by Woods, V. C., “ the Courts 
have a right to ascertain all the facts which were known to the testator at the 
time he made his will, or to place themselves in his position, in order to ascertain 


(1) Wigffam on Extrinsic Evidence, (2) Bcrnasconi v. Atkinson (1873) 10 

proposition 7. Hare, 345. ' 
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tether there exist any person or thing to which the description can be reason¬ 
ably and with sufficient certainty applied ; the presumption being that the 
testator intended some existing matter or person. 1 2 * * 5 ’ And in another case(l) 
it has been said that to construe the will of a testator “ you may place yourself 
so to speak in his arm-chair and consider the circumstances by which he was 
surrounded when he made his will, to assist you in arriving at his intention.” 

Tlie principles here propounded have been recognized by the Privy Council 
as applicable to India. In the undermentioned case(2), Turner, L. J., in deli¬ 
vering the judgment of the Court, thus expresses himself :— 

“ This, therefore, is the question which we are called upon to decide. It 
is a question between the estate of S G and the parties claiming under the gift 
over ; and as it seems to us, it must depend wholly on the construction. What 
we must look to, is the intention of the testator. The Hindu law, no less than 
the English law, points to the intention as the element by which we are to be 
guided in determining the effect of a testamentary disposition ; nor, so far as we 
are aware, is there any difference between the one law and the other, as to the 
materials from which the intention is to be collected. Primarily, the words of 
the will are to be considered. They convey the expression of the testator's 
wishes; but the meaning to be attached to them may be affected by surrounding 
circumstances, and where this v ? the case, those circumstances , no doubt, must be 
regarded. Amongst the circumstances thus to be regarded, is the law of the 
country under which the will is made, and its dispositions are to be carried 
out. If that law lias attached to particular words a particular meaning, or to 
a particular disposition a particular effect, it must be assumed that the testator, 
in the dispositions which he has made, had regard to that meaning or to 
that effect, unless the language of the will or the surrounding circumstances dis¬ 
place that assumption. These are, as we think, the principles by which we ought 
to be guided in determining the case before us ; and we must first, therefore, 
consider what was the intention of this testator to be collected from the words 
of his will.” And again :—“ If, therefore, w r e are to impute to this testator any 
intention different from that which is to be collected from the words of his vdll 
it must be upon the ground that there are extrinsic circumstances which disprove 
the expressed intention, and prove the different intention. The expressed 
intention ought, as w T e conceive, to prevail, unless the different intention be 
clearly demonstrated. We may doubt whether the testator really intended, 
what his words import, but a Court of Construction must found its conclusions 
upon just reasoning and not upon mere speculative doubts.” Further, it has 
been held as regards the construction of Hindu Wills that it is not improper 
to take into consideration what are known to be the ordinary notions and wishes 
of Hindus with respect to the devolution of property and from these infer the 
testator’s intention.(3) 

And jn the Privv Council the same view was adopted in a judgment by 
Lord Moulton.(4) “ In all cases the primary duty of a Court is to ascertain 


(1) Boycs v. Cook, 14 Ch. D., 53; In 
re Gibbs, Martin v. Harding (1907), 1 Ch., 
465. 

(2) Stpemuty Soorjeemony v. Deno- 
bundoo Mullick, 6 Moo. I. A., 526 [cited 
in Mathura Das Bhikhan, 19 A., 19 (1896).] 

See also Bcti Maharani v. Collector of 
Etauah, 7 A., 198, 209 (1894) j Succaram 
Morarji v. Kalidas Kalianji, 18 B.. 631 

(1894) ; cited ante, in Introd. to Ch. VI, 
Mnssummut Bhagbutti v. Chowdry Bhola- 
nath, 2 I. A., 256, 260 (1875), Act X of 

1865, s. 62. As to evidence of surround¬ 
ing circumstances, .see ante, cases cited in 


Introd. to Ch. VI. 

(3) Mahamcd Shatnsool Hooda v. Shczv- 
akram, P. C. (1874), 2 I. A., 7 ; 14 B. L. 
R., 226, and Radha Prasad Mullick v. 
Ranee Maui Dasse, P. C. (1908), 35 C., 
896; 35 I. A., 18; 8 C. L. J., 48; Pouindra 
Nath Sen v. Hemangini Dasi (1908) ; 36 
C. f 1 ; Slier Bahadur v. Canga Baksh 
P. C. 19 C. L. J-, 277 (19^4) ; 18 C. W. 
N., 401 ; 36 A., 101 ; 41 I. A., 1. 

(4) Meka Venkata v. Sri Raja Partha- 
sarathy Appa Rozv, P. C., 19 C. L. J., 369 
(1913), p. 380; and see Cltuni Lai v. 
Bai Samrath, P. C., 19 C. L. J., 563 (1013). 
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the language of a testator what were his intentions. It is true that in 
so doing they are entitled and bound to bear in mind other matters than 
merely the words used. They must consider the surrounding circumstances, 
the position of the testator, his family relationships, the probability that he 
would use words in a particular sense and many other things—which are often 
summed up in the figure : ‘ The Court is entitled to put itself into the testator’s 
arm-chair.’ Among such surrounding circumstances which the Court is bound 
to consider, none would be more important than race and religious opinions, 
and the Court is bound to regard as presumably (and in many cases certainly) 
present to the mind of the testator influences and aims arising therefrom 
This fundamental principle does not clash with the principle that the Court 
will not necessarily apply English rules of construction to such a Will as we have 
here to deal with. Such rules are purely an English product, based on English 
necessities and English habits of thought, and there would be no justification 

in taking them as our guide in the case of Indian Wills. That native 

testators may be ignorant of the legal phrases proper to express their intentions 
or of the legal steps necessary to carry them out, is one of the most important 
of the surrounding circumstances which the Court must bear in mind.” 


When a letter had been addressed by the defendant to a Mrs. W., contain¬ 
ing an acknowledgment of a debt, it was held that evidence was admissible to 
show that Mrs. S., the defendant, was known as Mrs. W., and also for the pur¬ 
pose of identifying the debt to which the acknowledgment referred.(l) Where 
a deed stated that the property was sold “ subject to the payment of all taxes, 
rates, charges, assessments leviable or chargeable,” leaving the question open 
as to what the taxes, etc., were which were “ leviable and chargeable,” it was held 
that extrinsic evidence of that was admissible, for it neither contradicted not 
varied the terms of the deed, but explained the sense in which the parties under¬ 
stood the words of the deed, which, taken by themselves, were capable of ex¬ 
planation. (2) In cases where the question is whether a lease to a person named 
m it is perpetual, i.e., whether it is to him and his heirs, evidence as to the 
surrounding circumstances is admissible because it explains what, standing 
alone, is incapable of explanation, whether a grant to a person is a grant to 
him alone, or to him and his heirs. The mere fact that words of inheritance 
do not occur in a lease does not make it the less a permanent lease, if from the 
language of the document, taken as a whole, the object of the lease, and other 
surrounding circumstances, such as the conduct of the parties, it appears that 
heir intention was that it should operate as a lease in perpetuity. (3) And 
evidence has been held admissible under this proviso because it showed how 
the document was related to existing facts, and because the nature of the 
landed tenures was a special matter which could not be stated off-hand but 
required to be elucidated by a reference to the particular facts.(4) 

The short exposition of the whole matter is, that the knowledge of the 
external circumstances of which their proof puts the Court in possession, places 
the Judge in the position of the donor, settlor, or other party to the instrument: 
and it is upon the survey which that position affords him, he exercises the office 
of an expositor.(5) Thus where an application is made to divert a charitable 


(1) Umesh Chandra v. Sageman, 5 B. 
h. R., 633 (1869) ; see Valampuducherri 
Padmanabhan v. Chorvakarcn, 5 Mad. H. 
C. R., 320 (1850). 

(2) Dadoba v. Collector of Bombay, 25 
B., 714, 751 (1901). 

(3) Babu v. Sittaram, 3 Bom. L. R. f 768 


(1901). 

(4) Raja Gour Chandra v. Raia 
Makunda Deb, 9 C. YV. N., 7 10. 

(5) Coodeve, Ev., 309; Raghojirao Sahib 
v. Lakshmanrao Sahib, P. C., 36 B 639 
(1912). 
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beqpest in altered circumstances to another charitable purpose cypres, on proof 
ota general charitable intention, the Judge will decide each case according 
to the particular facts and circumstances proved.(1) In an English decision to 
prove that the word “ securities ” had been used by a testator in the sense of 
‘‘ investments ” and stock and shares in railway and other companies, Vaughan 
Villiams, L. J., allowed independent evident e to be given, and observed as 
follows :— 44 1 think that evidence is admissible to show that the expressions 
used in the Will had acquired an appropriate meaning, either generally, or by 
local usage, or amongst particular classes, and that, where any doubt arises 
upon the true sense and meaning of the words themselves or any difficulty 
as to their application under surrounding circumstances the sense and meaning 
of the language may be investigated and ascertained by evidence delion the 
instrument itself ; for both reason and common sense agree that by no other 
means can the language of the instrument be made to speak the real mind of 
the party.”(2) In a recent case the facts were as follows :—In 1865 a possessory 
mortgage deed was passed in favour of the father of the defendant No. I. In 
1867 the mortgagors sold by a document purporting to be a sale-deed the 
equity of redemption to the plaintiff’s assignor. But plaintiff having sued for 
redemption of the mortgage of 1865, an issue was raised whether the transaction 
of 1867 was a mortgage or a sale. Both the Lower Courts were of opinion 
that on the wording of the document itself viewed in the light of certain sur¬ 
rounding circumstances as to the value of the proj>erty, inadequacy of considera¬ 
tion, etc., under this proviso, the parties intended that the transaction was a 
mortgage. On appeal to the High Court it was held, that the document of 
1867 was termed a sale-deed, and on the face of it was anything except a sale 1 
deed. And that the Courts should not have taken into consideration extrinsic 
evidence in construing the document. On general principles it would be 
extremely undesirable after the document had stood more than fifty years 
to allow evidence to be led to show that the document was not what appeared 
on the face of it. Where the document itself is a perfectly plain straight¬ 
forward document, no extrinsic evidence is required to show in what manner 
the language of the document is related to existing facts. There may be cases 
where such extrinsic evidence is required, and it will therefore be admitted. 
But it can only be in cases where the terms of the document themselves require 
explanation, that extrinsic evidence can be led within the restriction laid down 
in this proviso of the section.(3) 


In another case where by a deed of settlement almost the whole of the 
settlor’s immovable property was transferred to trustees together “ with 
buildings and appurtenances thereto ” and the question was raised as to whether 
certain specific properties were included in the deed: held , that the ambiguity 
in the deed being latent, in construing the deed the subsequent conduct of^tfie 
parties could be looked into under this proviso for the purpose of ascertaining 
to what persons or things the expressions used therein were intended to apply.(4) 
Where, again, a deed of transfer raised an ambiguity sLs to the nature of the 
interest in the property which it purported to convey, it was held that extrinsic 
evidence (including evidence as to the cost of dealing with the property) might 
be taken into consideration in construing the deed.(5) 


Cl) Honnasji Framji (in re) (1907), 32 
B., 214, following Campdcn Charities (in 
re) (1881), 18 Ch. D. ( 310; and Lyons 
v. Advocate-General of Bengal, 1 App. C., 
91 ; and Advoeate-General of Bengal v. 
Belchambcr's (1908), 36 C., 261. 

(2) Rayncr v. Rayncr, 1 Ch., 176 (1904), 


and see s. 98, post. 

(3) Gunput Rao v. Bapu, 44 B., 710. 

(4) Subbamnia Ayyar v. Raja Rajesh 
vara Dorai, 40 M., 1016. 

(5) Dinabandhu Nandi Chondhuri v. 
Mannu Lai Paik, 52 I. C., 443. 
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PATENT AMBIGUITY. 



93. When the language used in a document is, on its face 
ambiguous or defective(l), evidence may not be given(2) of facts 
which would show its meaning or supply its defects. 


Illustrations. 

(а) A agrees in writing to sell a horse to B for Rs. 1,000 or Rs. 1,500. 

Evidence cannot be given to show which price was to be given. 

( б ) A deed contains blanks. 

Evidence cannot be given of facts which would show how they were meant to be 
filled. 

Principle.-— The main principle on which the rule is founded is that the 
intention of parties should be construed, not by vague evidence of their in¬ 
tentions, independently of the expressions which they have thought fit to use, 
but by the expressions themselves. If extrinsic evidence were admissible in the 
case of patent ambiguities, it would be tantamount to permitting mils to be 
made verbally and would also be a violation of the principle that, where a 
contract, or other substantial matter of issue, has been reduced to writing, that 
writing is the only admissible proof of such contract or transaction.(3) In 
the cases governed by this section the instrument fails for want of adequate 
expression. It is the province of the Court to interpret and not to make instru¬ 
ments for parties. It will construe the expressions the parties have themselves 
furnished, but will not supply others. And though evidence may be given 
to explain, it is inadmissible for the purpose of adding to the document. And 
see Notes post. 

a. 3 (“ Document”) s . 3 Fact”) 

s. 3 (“Evidence.") s s. 95-97 (“Latent ambiguities.") 

Steph. Dig., Art. 91 ; Wigram on Extrinsic Evidence ; Taylor, Ev., §jj 1212 , 1213; 
Wharton, Ev., §§ 956, 957 ; Phipson, Ev„ 5th Ed., 572 ; Roscoe, N. P. Ev., 29—33 • 
Norton, Ev., 278—281 j Powell, Ev., 9th Ed., 544, 505, 502 ; Wood’s Practice Evidence’ 
37—43; Starkie, Ev., 653; Gresley, Ev., 279, ct seq ; Goodeve, Ev., 391, et seq ; Brown 
on Parol Evidence, 116—124; Thayer’s Cases on Evidence, 1021 . 


COMMENTARY. 

T his section embodies the rule with regard to “patent ambiguities,” as 
sections 95—97 relate to ‘ latent ambiguities.” Ambiguities in documents 
are said to be either patent or latent, the former arising where the instrument 
on its face is unintelligible, as where in a will the name of a legatee is left wholly 


(1) With reference to the term “defec¬ 

tive ” in this section, Norton, Ev., 278, 
refers to the case of Bcnodhec Lall v. 
Dulloo Sircar , Marsh, 620 (1863), in 

which it was held that parol evidence is 
properly admissible to supply words in an 
old deed lost in consequence of the parts 
on whicli they were written having been 
eaten by insects. But in this case the 
parol evidence was not admitted to explain 
the document, but merely to show what 
the document expressed; the same rule 
which allows secondary evidence of a 
document entirely destroyed, admits evi¬ 
dence to supply parts wanting by reason 
°f partial destruction. 

(2) In Markby, Ev., 74, it i 8 said; 


“ This section can only apply where a 
writing is required by law. If no writing 
is required by law, and if the writing is 
so incomplete that its meaning cannot be 
ascertained (which is, I suppose, the case 
contemplated), it may be disregarded or 
used as an admission, and oral evidence 
given.” 

(3) Starkie, Ev., p. 653; Powell, Ev.. 
9th Ed.. 555.—Goodeve, Ev., 391, 392; 
though this section does not affect the 
provisions of the Succession Act (s. 100 , 
post), the rule thereunder (sec s. 68 ) is* 
the same as that enacted by this section. 
As to agreements void for uncertaintv see 
Contract Act, s. 29. As to conduct*' and 
ambiguity, see notes to s. 92, ante. 
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’0%he latter arising where the words of the instrument are clear, but their 
cation to the circumstances is doubtful, as where a legacy is given to “ my 
niece Jane,” the testator having two nieces of that name. The admission of 
extrinsic evidence to explain ambiguities is confined to such as are latent. A 
patent ambiguity, or one in which the imperfection of the writing is so obvious 
that the idea that it was intended cannot be absolutely excluded, cannot be 
explained by parol. A patent ambiguity may exist either in the want of ade¬ 
quate artificiality in the composition or in the omission of something requisite 
to give operation to the document. The section thus applies to cases (a) in 
which either no meaning at all has been expressed, the sentence having been left 
unfinished [see Illustration (&)], or (b) where, though the language is intelli¬ 
gible, it is such as to give rise to an obvious uncertainty of meaning [see Illustra¬ 
tion (a)].(l) A patent ambiguity arises from the writer’s own incapacity either 
of perception or explanation, and exhibits itself on the face of the writing. His 
meaning in a particular relation he fails to exhibit, and the writing shows the 
failure. A patent ambiguity is subjective, that is to say, an ambiguity in the 
nnnd of the writer himself: while a latent ambiguity is objective, that is to say, 
an ambiguity in the thing lie describes. A writer’s mind may be ambiguous 
or several reasons. He may have no idea on the topic on which he writes : 
if so, it is inadmissible to prove that he had an idea which would be to contra¬ 
dict the writing itself, and which would make him say what he did not intend to 
sa} . Or a writing may be ambiguous because the writer intends it to be so, as 
where a testator left his estate to his ‘ heir-at-law.’ In such case extrinsic evi- 
ence of his intention is inadmissible, as it would frustrate his real intention 
which was to have the question of heirship determined not by himself but by 
t if-J.y. r t'*(‘?) a document may be ambiguous for want of adequate 

artificiality m the composition. So where certain persons describing themselves 
as lesidents of Jarao Bas Mohan had given a bond for the payment of money in 
which as collateral security they had pledged “ their property with all the rights 
and interests it w as held that the hypothecation in the bond was of too general a 
nature to admit of a decree being given against any particular property of the 
defendants, and the language of the deed being ambiguous, no evidence could 
be given to make it certain.(3) On the other hand, a latent or objective ambi¬ 
guity is an ambiguity, not in the writer’s mind, which it is not the business of 
the Court to clear, but in the thing described, which it is the business of the 
Court to discover and distinguish so as to carry out the writer’s intent. Hence 
parol evidence is admissible to solve such an ambiguity. A latent ambiguity, 
as it is solely raised by extrinsic evident©, is allowed to be removed by thesame 
means. (4) 

A good test of the difference between the two forms of ambiguities is to put 
the instrument into the hands of an ordinarily intelligent educated person. If 


§L 


( 1 ) Goodeve, Ev., 391 ; Cunningham, 
Ev., 262. 

(2) See authorities cited in note, post; 
Pratap Chandra Saha v. Mahomed Ali 
Sarkar, A\ C., 342 (1914); 19 C. L. J., 
66 , per Jenkins, C. J. and Mookerjee, J., 
discussing Monmotha Nath Choudhury v. 
Nabin Chandra Sanyal, 14 C. W. N., 1100 
(1910); not following Mahomed Sam- 
soodeen v. Moonshce Abdul Huq, W. R., 
359 (1864) (decided before this Act). 

(3) Deo jit v. Pitambar, 1 A., 27 5 

(1876). 

(4) Wharton, Ev., §§ 956. 957 . Sea 
also Taylor, Ev., •§§ 1212 , 12.13; Fhipson, 
Ev., 5th Ed., 579; Roscoe, N. P. Ev., 
29—33; in which a large number of patent 


and latent ambiguities will be found col¬ 
lected; Wigram ' on Extrinsic Evidence; 
Steph. Dig., Art. 91; Powell, Ev., 9 th Ed., 
562, 544, 555,— Wood’s Practice Evidence, 
37—43; Gresley/ Ev., 297, ct seq.; 
Goodeve, E\., 391, ct seq. The rule was 
the same prior to this Act: Ram Lochun 
v. U nnopoorna Dossee, 7 W. R., 144 

(1876) [where there is a latent ambiguity 
in the wording, parol cvidenfce is admissible 
to explain it.] Umesh Chunder v. Sage- 
man, 7 B, L. R., 633, 634 (1869). In 
Hussoitally v. Tribhowandas, 25 C. W. N., 
385 (1921), the P. C. admitted extrinsic 
evidence to reconcile statements in the body 
and Schedule of a document. 
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t5n perusal he sees no ambiguity, but there is nevertheless an uncertainty as to 
its application, the ambiguity is latent; if he detects an ambiguity from merely 
reading the instrument, it is patent. c Thus in Illustration (6) to this section 
the blanks would be patent ambiguities, and they could not be filled in by parol 
testimony as to the intention of the parties or the like. In the Illustration to 
section 95, no one could detect any ambiguity from merely reading the instru¬ 
ment. The ambiguity does not consist in the language, but is introduced by 
extrinsic circumstances, and the maxim is quod ex facto oritur ambiguum veri¬ 
fication e facti tollitur.( 1) The distinction has prevailed since the time of Lord 
Bacon, who says : “ There be two sorts of ambiguities of words, the one is ambi¬ 
guitas patens, and the other latens. Patens is that which appears to be ambigu¬ 
ous upon the deed or instrument; latens is that which seemeth certain and with¬ 
out ambiguity, for anything that appeareth upon the deed or instrument; but 
there is some collateral matter out of the deed that breeedth the ambiguity. 
Ambiguitas patens is never holpen by averment, and the reason is, because the 
law will not couple and mingle matter of speciality, which is of the higher 
account, with matter of averment, which is of inferior account of law ; for that 
were to make all deeds hollow and subject to averments ; and so, in effect, that 
to pass without deed, which the law appointetli shall not pass but by deed. 
Therefore, if a man give land to J D and J S et hceredibus, and do not limit 
to whether of their heirs, it shall not be supplied by averment to whether of 
them the intention was (that) the inheritance should be limited.” “ But if 
it be ambiguitas latens , then otherwise it is; as if I grant my manor of S to 
J F and his heirs, here appeareth no ambiguity at all. But if the truth be, 
that I have the manors both of South S and North S, this ambiguity is matter 
in fact and, therefore, it shall be holpen by averment, whether of them it was, 
that the party intended should pass.” 

The above distinction which, as already observed, was originally taken by 
Lord Bacon, was so taken with reference to pleading upon instruments under 
seal, and cannot, it has been said(2), be relied on as a test of the admissibility 
of evidence in the present connection, for there have been cases of patent ambi¬ 
guity in the sense abovementioned, in which evidence has been admitted in 
explanation thereof. “ It is true that a complete blank cannot be filled up by 

parol testimony, however strong. Thus a legacy to Mr.-cannot have any 

effect given to it(3) ; nor a legacy to Lady-.(4) But if there are any words to 

which a reasonable meaning mag be attached , parol evidence may be resorted to , 
to show what that meaning is. Thus a legacy to a person described by an initial, 
as to k Mrs. (7., 1 2 3 * 5 admits explanation as by shewing that the testator was accus¬ 
tomed to speak of a particular person by the initial of her name.(5) And when 
a blank was left for the Christian name, parol evidence has been admitted(6) 
to show who was intended.”(7) And so also when the deceased, by his will, 


(1) Norton, Ev., 279. 

(2) Phipson, Ev., 5th Ed., 579 — and 
criticisms collected in Browne on Parol 
Evidence, p.. 117, et scq. 

(3) Baylis v. Attorney-General , 2 Atk., 
239. See Re Macduff , 2 Ch., 451, C. A. 

(1895). 

(2) Hunt v. Hort, 3 Bro. C. C., 311. 
The province of the Court is to interpret, 
not to make. It is to construe the ex¬ 
pressions the parties have themselves 
furnished, not to supply others. Were the 
Court by the process of construction to 
insert in the blank, person, property, or 
thing omitted as if it were to say who was 
the lady—this would be to supply, not to 
interpret; and though the law admits evi¬ 


dence to explain, it excludes that which 
would only be to add to a document. 
Goodeve, Ev., 302. As the language ex¬ 
presses no definite meaning, if evidence 
were allowed to be given as to what the 
intention of the person using it was, the 
effect would be, not to interpret words, 
but to conjecture as to intention, and that 
this section forbids. Cunningham, Ev., 
270. 

(5) Abbott v. Massie, 3 Ves.. 148; 
Clayton v. Lord Nugent , 13 M. & W., 
207 ^ 

(6) Price v. Page, 4 Ves., 680. 

(7) Per Sir J. Hannen: In the Good9 of 
De Rosas. r, L. R., 2 P. D. ; 66, 69. 
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appointed certain executors, and amongst others “ Percival-of Brighton, 

the father ; ” the Court admitted evidence of the circumstances under which 
the deceased made his will, and of the persons about him, in order to satisfy 
itself who was meant by the imperfect description of the executor contained 
therein.fi) The cases in which evidence will be admitted is clearly denoted 
in the case of In the Goods of De Rosaz (cited supra), and in the statement of this 
rule bv Sir J. Stephen in his Digest(2), viz., “ if the words of a document are 
so defective or ambiguous as to be unmeaning, no evidence can be given to 
show what the author of the document intended to say. In the last solution. 
Lord Bacon’s famous and much vexed maxim has been said to amount to no 
more than this, that an incurable ambiguity (which is very rare) is fatal.(3) 

The principles upon which evidence is in this connection both admitted 
and rejected is explained in Starkie on Evidence (p. 653), as follows :—“ By 
patent ambiguity must be understood an ambiguity inherent in the words, and 
incapable of being dispelled , either by any legal rules of construction applied 
to the instrument itself, or by evidence showing that terms in themselves un¬ 
meaning or unintelligible are capable of receiving a known conventional mean¬ 
ing. The great principle on which the rule is founded is that the intention of 
parties should be construed, not by vague evidence of their intentions indepen¬ 
dently of the expressions which they have thought fit to use, but by the expres¬ 
sions themselves. Now, those expressions which are incapable of any legal 
construction and interpretation by the rules of art, are either so because they 
are in themselves unintelligible or because being intelligible they exhibit a plain 
and obvious uncertainty. In the first instance, the case admits of two varieties ; 
the terms, though at first sight unintelligible, may yet be capable of having a 
meaning annexed to them by extrinsic evidence, ]ust as if they were written 
in a foreign language, as when mercantile terms are used which amongst 
mercantile men bear a distinct and definite meaning, although others do not 
comprehend them ; the terms used, may, on the other hand, be capable of no 
distinct and definite interpretation. Now it is evident that to give effect to an 
instrument, the terms of which, though apparently ambiguous, are capable 
of having a distinct and definite meaning annexed to them, is no violation of 
the general principle ; for in such a case effect is given, not to any loose con¬ 
jecture as to the intent and meaning of the party, but to the expressed meaning 
and that, on the other hand, where either the terms used are incapable of any 
certain and definite meaning, or, being in themselves intelligible, exhibit plain 
and obvious uncertainty, and are equally capable of different applications, to 
give an effect to them by extrinsic evidence as to the intention of the party, 
would be to make the supposed intention operate independently of any definite 
expression of such intention. By patent ambiguity, therefore, must be under¬ 
stood an inherent ambiguity, which cannot be removed either by the ordinary 
rules of legal construction or by the application of extrinsic and explanatory 
evidence, showing that expressions, pritnd facie unintelligible, are yet capable 
of conveying a certain and definite meaning.” 

And Sir "VV. Grant in Colpoys v. Colpoys(4:), says : “ In the case of a. patent 
ambiguity,—that is, one appearing on the face of the instrument,—as a general 
rule, a reference to matter dehors the instrument is forbidden. It must, if 
possible, be removed by construction, and not by averment. But in many 


(1) In the Goods of Dc Rosaz, supra. 
So also evidence was admitted when the 
legatee was merely referred to by a term 
of endearment (Sullivan v. Sullivan , I. R., 
4 Eq.. 457), cited in Phipson, Ev., 5th 
Ed., 579—And where a document which 
began " 1 A fr B ” was signed “ C D” the 
ambiguity apparent on the face of the 

W, LE 


writing was allowed to be explained by 
parol; Summers v. Moor house, 13 Q. B. 
D., 388. 

(2) Art. 91. cited with approval in 
Wharton’s Ev., § 956. 

(3) Browne r;/>. cit.. 123, and see 
Thayer’s Cases on Evidence, 1021. 

(4) Jacob, 465. 
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cases this is impracticable : where terms used are wholly indefinite and equivocal 
and carry on the face of them no certain or explicit meaning, afid the instrument 
furnishes no materials by which the ambiguity thus arising can be removed , if in 
such cases the Court were to reject the only mode by which the meaning could 
be ascertained, viz., the resort to extrinsic circumstances, the instrument must 
become inoperative and void. As a minor evil, therefore, common sense and 
the law of England (which are seldom at variance) warrant the departure from 
the general rule, and call in the light of extrinsic evidence. The books are full 
of instances sanctioned by the highest authorities both in Law and Equity. 
When the person or the thing is designated, on the face of the instrument by 
terms imperfect and equivocal, admitting either of no meaning at all by them¬ 
selves, or of a variety of different meanings, referring tacitly, or expressly, for 
the ascertainment and completion of the meaning to extrinsic circumstances, it 
has 'never been considered an objection to the reception of the evidence of those cir¬ 
cumstances that the ambiguity wa* patent . manifested on the face of the instrument. 
When a legacy is given to a man by his surname and the Christian name is 
not mentioned, is not that a patent ambiguity ? Yet it is decided that evidence 
is admissible. So where there is a gift of the testator’s stock, that is ambiguous, 
it has different meanings when used by a farmer and a merchant. So, with a 
bequest of jewels, if by a nobleman, it would pass all; but if by a jeweller, it 
would not pass those that he had in his shop. Thus, the same expressions 
may vary in meaning according to the circumstances of the testator.” 

A document is not patently ambiguous because it is unintelligible to an 
uninstructed person, as to one uninstructed in technical terms of art or science, 
local peculiarity, obsolete meaning and the like. In such cases parol evidence 
is always admissible to ascertain the meaning of the terms used (see section 98 
post). A document is ambiguous only, if found to be of uncertain meaning 
when persons of competent skill and information are unable to interpret it.(l) 
So also a distinction must be drawn between inaccuracy of expression and ambi¬ 
guity. Language may be inaccurate without being ambiguous, and it may be 
ambiguous although perfectly accurate. If, for instance, a testator having 
only one house, a leasehold, devises it as his freehold house ; the language is 
inaccurate but not ambiguous. If, however, a testator were to devise an estate 
“ to J B , of Dale, the son of T,” and there were two persons to whom the 
entire description accurately applied, this description, though accurate, would 
be ambiguous. It is obvious therefore that the whole of that class of cases 
in which an inaccurate description is found to be sufficient merely by the 
rejection of words of surplusage are cases in which no ambiguity really exists. 
The meaning is certain, notwithstanding the inaccuracy of the testator’s 
language.(2) 

Nothing in this Chapter is to affect the provisions of the Indian Succession 
Act as to the construction of wills. (3) The rule, however, under that Act is 
the same as that enacted by this section, for where there is an ambiguity or 
deficiency on the face of the will, no extrinsic evidence as to the intentions of 
the testator will be admitted.(4) Where, however, any word material to the 
full expression of the meaning has been omitted, it may be supplied by the 
context. So if a testator gives a legacy of 4i five hundred ” to his daughter A , 
and a legacy of “ five hundred rupees ” to his daughter B : A will take a legacy 
of five hundred rupees.(5) It has been held that the Indian Trusts Act, section 5 
applies to India the English rule according to which a legatee who undertakes 
to carry out a secret trust becomes a trustee for that purpose and such trust 



0) Norton, Ev., 280; Wigram on Ex¬ 
trinsic Evidence, 105. 

(2) Wigram on Extrinsic Evidence, cited 
in Norton, Ev., 281. 


(3) S. 100, post. 

(4) Act X of 1865 (Indian Succes¬ 
sion), s. 68. 

(5) lb., s. 64. 
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may be proved by oral evidence.(1) In a case in the Bombay High 
Court, a testator had instructed his trustees to pay a sum of money to one of 
them to be used in accordance with private instructions which he was about 
to give him, and also to transfer certain shares to the person named in those 
instructions, whose name the said trustee would disclose. It was contended 
that this amounted to an ambiguity or deficiency on the face of the will and 
that oral evidence was inadmissible ; but it was held that such evidence was 
admissible for the purpose of proving material facts, and that the trustee was 
bound to disclose the piivate instructions, which would take effect as if they 
had been expressed in the will.(2) This ruling was partly based on an English 
decision in which it was held that a bequest for 1 2 3 4 5 the charitable purposes agreed 
on between us ’ was good, and evidence of such purposes admissible, and that 
equity will intervene to prevent fraud by the legatee.(3) 

The present English view of the effect of the old distinction between 
latent and patent ambiguities in wills is discussed in Jarman on Wills (6th 
edition)(4) with this conclusion :— 44 We come therefore to the conclusion * 
either that the distinction taken is an unsubstantial one, or that the proposition 
does in its second branch assert the admissibility of evidence to show the 
testator’s intention (as distinct from the meaning of his written words) and 
that consequently, if true, its application must be confined to a special class 
of cases.” 


94. When language used in a document is plain in itself, Exclusion 

and when it applies accurately to existing facts, evidence may agiUns^ap- 

not be given to show that it was not meant to apply to suc li Socumern ° f 

facts. to existing 

facts. 

Illustration. 

A sells to B, by deed, ‘ my estate at Rampur containing 100 high as.’ .4 has an estate 
at Rampur containing 100 bighas. Evidence may not be given of the fact that the estate 
meant to bo sold was one situated at a different place and of a different size. 

Principle. —See Notes post. 

s. 3 (“ 'Document”) 3. 3 (“ Fact”) s. 3 (“ Evidence”) 

Norton, Ev., 281 ; Field, Ev., 6th Ed., 284; Cunningham, Ev., 256. 


COMMENTARY. 

Not only must a document be produced to prove its own contents or the Plain lan- 
.1 imposition or < ■ which is its subjeol 1 the f^uratelv 

document must be allowed to speak for itself. This section expresses the rule applying 
of English law that where the words of a document are free from ambiguity, and to existing 
external circumstances do not create any doubt or difficulty as to the proper s - 
application of the words, the document is to be construed according to the 
plain common meaning of the words, and that in such case, extrinsic evidence 
for the purpose of explaining the document according to the supposed intention 
of the parties is inadmissible.(5) Where the terms of a document are plain and 


(1) Manuel Louis Kuttha v. Juana 
CocI ho. 31 M., 187 (1908). 

(2) Bayabhai Sakalkar v. Haridas 
Ranchhordas, 40 B., 1 (1916). 

(3) Huxtablc (in re), 2 Ch., 793 (1902). 

(4) Jarman on Wills, 6th Edition, 
p. 516. 

(5) Shore v. Wilson, 5 Scott. N. R., 658, 

1037 : Cunningham, Ev., 267.: Ram Lochun 
v. Utinopoorna Dossec, 7 W. R., 144 


(1887) ; [Extrinsic evidence is not admis¬ 
sible to alter a written contract, or where 
the wording of the document is perfectly 
clear, to show that its meaning is different 
from what its words import; the same 
rule is laid down by Wood, V. C., as to 
wills— 4 ‘ When any subject is discovered 
which not only is within the words of the 
instrument, according to their natural con¬ 
struction, hut exhausts the whole of these 
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unambiguous, the intention of tlie parties to it should be collected from the 
language of the document itself without the aid of surrounding circumstances.(1> 
The true construction of an agreement depends upon the ordinary meaning of 
the words used, and, if those words are plain and unambiguous, it is clear that 
they cannot be explained away by extrinsic evidence and still less by mere 
reasoning from probabilities.(2) Extrinsic evidence is admissible only to ex¬ 
plain a document, but not to contradict it. In the case, the subject of the sec¬ 
tion, no explanation is necessary. There is here evidently no patent ambiguity,, 
for by the terms of the section the language used in the document is “ plain in 
itself ; ” and there is as evidently no latent ambiguity, for the language used 
in the document “ applies accurately to existing facts.” It follows, there¬ 
fore, that there is no ground for the admission of explanatory extrinsic evidence. 
On the other hand, the admission of evidence to show that the language was- 
not meant to apply to existing facts would be in effect to contradict the express 
provision of the document. (3) The same rule applies with regard to con¬ 
struction simply. A deed must be construed according to the plain ordinary 
meaning of its terms ; and words may not be imported into it, from any con¬ 
jectural view of its intention which would have the effect of materially chang¬ 
ing the nature of the estate thereby created.(4) This section is a qualification 
of the rule contained in section 92 sixth Proviso.(5) In a case in the 
Allahabad High Court where three villages had been mortgaged in 1864 and 
a second mortgage which was intended to affect them, but in which one of 
them was described by a wrong name, had been executed in 1S73, it was held 
that the language of the second mortgage-deed wa3 not plain and that this 
section did not debar the mortgagee from {proving the mutual mistake in it, 
which was indicated by the first mortgage-deed.(G) 

95. When language used in a document is plain in itself 
but is unmeaning in reference to existing facts, evidence may be 
given to show that it was used in a peculiar sense. 



Illustration. 

A sella to B, by deed, * my house in Calcutta.’ 

A had no house in Calcutta, but it appeal’s that he had a house at Howrah, of which 
B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 

96. When the facts are such that the language used might 
have been meant to apply to any one, and could not have been 
meant to apply to more than one of several persons or things, 


words, then the investigation must stop. 
You are bound to take the interpretation 
which entirely exhausts the whole of the 
series of expressions used by the testator 
and are not permitted to go any further.” 
Webb v. Byng, 1 K, & J., 580. The rule 
which is enacted by this section has been 
more recently affirmed by the House of 
Lords in North-Eastern Railway v. 
Hastings (1900), L. R. } A. C., 260. 

(1) Babu v. S Bar am, 3 Bom. L. R., 
768 (1901); see however notes to s. 92, 
Prow 6, ante. 

(2) Alagaiya Tiruchcttambala v. Sami- 
nada Pillai , 1 Mad. H. C. R., 264 (1863) ; 
Baboo Rambuddun v. Ranee Koonwar, W. 


R . 1864, Act X, Rulings 22, 24; Bijraj 
Nopani v. Pur a Sundary Dasij 42 C., 56 
(1915). 

(3) Norton, Ev., 281; Field, Ev., 6th 
Ed., 284. 

(4) Mussamat Bhagbutti v. Chowdry 
Bholanaih, 2 I. A., 256 (1875). 

(5) Ghellabai v. Nandubhai, 21 B., 335, 
334 (1896), in which case it was held that 
the language of the document was not 
so plain in itself nor did it apply so 
accurately to existing facts as to prevent 
evidence being given. 

(6 j Makabir Prosad v. Massiatullah, 38 
A.. 103 (1916). 
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lence may be given of facts which show which of those persons 
or things it was intended to apply to. 


Illustrations. 

[a) A agrees to sell to B for Rs. 1,000, ‘ my white horse.’ A has two white horses. 

Evidence may he given of facts which show which of them was meant. 

(b) A agrees to accompany B to Haidarabad. 

Evidence may he given of facts showing whether Haidarabad in the Dekkhan or 
Haidarabad in Sindh was meant. 

97. When the language used applies partly to one set of Evidence as 

■existing facts, and partly to another set of existing facts, but the ca “ 

whole of it does not apply correctly to either, evidence may be 

given to show to which of the two it was meant to apply. two sets 

rr J of facts, to 

• neither of 

Illustration. which the 

whole 

A agrees to sell to B , * my land at X in the occupation of F.’ A has land at X, but correctly 
not in the occupation of F, and he has land in the occupation of F, but it is not at X. applies. 
Evidence may be given of facts showing which he meant to sell. 

Principle :—See Notes, post. 

s. 3 (“ Docwnent .”) s. 3 (“ Fact”) s. 3 (“ Evidence”) 

Steph. Dig., Art, 91, Cls. (5—8), pp. 170—174 ; Taylor, Ev., §§ 1202, 1206, 1209, 1215, 

1218—1226, 1131 ; Goodeve, Ev., 396, 398 ; Wigram’s Extrinsic Evidence, loc cit. y Thayer’s 
Cases on Evidence, 1014, et seq. 

COMMENTARY. 


Latent ambiguity in the more ordinary application arises from the acistcnce Latent am- 
of facts external to the instrument ; and the creation by these facts of a question higuity. 
not solved by the document itself. A latent ambiguity arises when the words 
of the instrument are clear, but their application to the circumstances is doubt¬ 
ful ; here the ambiguity, being raised solely by extrinsic evidence, is allowed 
to be removed by the same means.(1) In strictness of definition such cases 
as those in which peculiar usage may afford a construction to a term different 
from its natural one (see section 98, post), would be instances of latent ambi¬ 
guity, since the double use of the term would leave it open to the doubt in which 
of its two senses it was to be taken. It is not, however, to this class of cases 
that reference is now made ; but to those in which the ambiguity is rather 
that of description, either equivocal itself from the existence of two subject- 
matters. or two persons both falling within its terms (section 96), or imperfect 
when brought to bear on any given person or thing(‘2) (sections 94, 97). 

Section 94, ante , provides that when the language of a document is plain Equivooa- 
and applies accurately to existing facts, evidence may not be given to show that ,,on ( 9 * ^6). 
it was not meant to apply to such facts. The present section (99) so far modi¬ 
fies the rule as to provide that when language correctly describes two sets of 


tions of the author of the instrument, is admissible to identify the subject 


lence may 
a dcscrip- 
(which is 
e declara- 


cireumstances and cannot have been intended to apply to both, evi 
be given to show to which set it was intended to appiv.(3) Where 
tion applies equally to several different subjects, an “ equivocation 
a form of latent ambiguity) arises, and extrinsic evidence, includi 


(1) Umesh Chandra v. Sagcman, 5 B. (2) Goodeve, Ev., 395. 

L. R., 633, 634 (1869) ; s. c., 12 W. R., ( 3 ) Cunningham Ev., 276. 

O. J., 2. 
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intended (I) : Provided that such subject cannot be identified from the instru¬ 
ment itself. (2) This proposition has been held to apply to the case of two 
persons bearing the same name as that mentioned in the document, although 
one has also additional names not mentioned therein.(3) In the Illustrations 
appended to the section the language is certain. The doubt as to which of two 
similar persons or tilings the language applies has been introduced by, and may 
therefore be removed by, extrinsic evidence. The section says evidence may 
be given of “ facts,” a term w T hich will include statements. (4) And as already 
observed, even according to English law, declarations of intention on the part 
of the author of the instrument are admissible. To use the words of Lord 
Abinger(5), this evidence of intention can properly be admitted “ where the 
meaning of the testator’s words is neither ambiguous nor obscure, and where 
the devise is on the face of it perfect and intelligible, but, from some of the 
circumstances admitted in proof, an ambiguity arises, as to which of the two 
or more things, or which of the two or more persons (each answering to the words 
in the will) the testator intended to express. Thus, if a testator devise his 
manor of S to A B , and has two manors of North S and South S } it being clear 
he means to devise one only, whereas both are equally denoted by the words 
he has used, in that case there is, what Lord Bacon calls, 1 2 3 4 an equivocation,’ 
i.e.. the words equally apply to either manor, and evidence of previous inten¬ 
tion may be received to solve this latent ambiguity, for the intention shows 
what he meant to do ; and when you know that, you immediately perceive 
that he has done it by the general words he has used, which, in their ordinary 
sense, may properly bear that construction.” If the language of a document 
directly describes two sets of circumstances, but cannot have intended to apply 
to both, evidence may be given to show to which it is intended to apply.(6) 

The Indian Succession Act embodies the same rule as that contained in 
section 96 of this Act; enacting that when the words of a will are unambiguous, 
but it is found by extrinsic evidence that they admit of applications, one only 
of which can have been intended by the testator, extrinsic evidence may be 
taken to show which of these applications was intended.(7) Thus, a man 
having two cousins of the name of Mary, bequeaths a sum of money to “ his 
cousin Mary.” It appears that there are two persons each answering the 
description in the will. That description, therefore, admits of two applications, 
only one of which can have been intended by the testator. Evidence is admis¬ 
sible to show which of the two applications was intended.(8) 

Imperfect As section 96 deals with equivocal descriptions, so sections 95, 97, may be 

? eSCI 95^° n Sa ^ deal imperfect descriptions. Both of the latter sections 

refer to latent ambiguities. Section 97 is only an extension and 

application of the rule laid down in section 95.(9) The latter section 

formulates the general rule with regard to imperfect descriptions 

embodied in the maxim falsa demonslratio non nocet (a false description 
does not vitiate the document), while the former deals with a particular 
form of imperfect description, namely, w r hen such description applies to 
a double and not to a single set of facts. There may be enough of 

description in the instrument to have indicated some specific thing as the object 


(1) Doc v. H is cocks, 5 M. & W., 363; 
Charter v. Charter, L. R., 7 H. L., 364; 
Taylor, Ev, §§ 1207, 1208; Doe v. Needs, 
2 M. & W., 129; Utnesh Chandra v. Sage - 
man, 5 B. L. R., 633, 634 (1869). 

(2) Doc v. Westlake, 4 B. & Aid.. 57; 
Webber v. Corbett , h. R., 16 Eq., 515. 

(3) Bennett v. Marshall, 2 K. & J., 740; 

Webber v. Corbett, L. R., 16 Eq. f 515 ; 
Doe v. Allen, 12 A. & E., 451. In re 


Wolvertan, 7 Ch. D. f 197. 

(4) S. 3, ante. 

(5) In Doc v. Hiscocks, 5 M. & W., at 
pp. 368. 369. 

(6) Naga Cho v. Mi Se Mi, 10 Bur. h. 
T., 245. 

(7) Act X of 1865, s. 67, extended to 
Hindu Wills, by Act XXI of 1870, s. 2. 

(8) lb., Illust. 

(9) Cunningham, Ev., 276. 
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of its operation, or some given individual as the object of its provisions ; but it 
might turn out, on seeking to apply the instrument to its supposed subject- 
matter or object, that, from an imperfection of description there was neither 
subject nor object in exact correspondence with it: so that it would be uncertain 
on what, or in whose favour, the instrument was designed to operate. 
Thus where a deed of release was silent as to the claim released, it was held 
that under section 95 extrinsic evidence was admissible to prove what claim 
was intended to be released by it.(l) And thus where in the case of a 
devise of Trogue’s farm “ in the occupation of ill,” the testator had a farm 
called Trogue’s, but a portion of it only was in M’s occupation, the farm was 
allowed to pass.(2) In such a case the extrinsic circumstances create the 
uncertainty, and the question which extrinsic circumstances create, extrinsic 
evidence is admitted to clear up. The distinction is clear between clearing up 
an ambiguity and creating a subject.(3) The cases under this heading are 
(a) where a description is partly correct and partly incorrect (section 95); and (b) 
where part of a description applies to one subject-matter and part to another 
(section 97). If the document applies in part but not with accuracy to the 
circumstances of the case, the Court may draw inferences from those circums- 
stances as to the meaning of the document, whether there is more than one, 
or only one thing or person to whom, or to which, the inaccurate description 
may apply.(4) In the case of an ambiguity in the description of land in a 
mortgage deed it is open to a party to show by other evidence what land was 
actually covered by the deed.(5) According to English law(6) declarations 
of intention on the part of the author of the instrument cannot be given in 
evidence in the cases above mentioned. But the propriety of a rule which 
excludes such evidence in the cases dealt with by sections 95 and 97, but admits 
it in the case dealt with by section 96 has been doubted ; it being said that the 
evidence should be admitted or excluded in all cases alike. (7) No such 
distinction between declarations of intention and other evidence is observed by 
this Act(8), and therefore in all cases where extrinsic evidence is admissible, 
whether under sections 95 and 97 or section 96, declarations of intention will 


be admissible.(9) When declarations of intention are receivable in evidence, 
their admissibility does not depend upon the time when they were made. 

Certainly contemporaneous declarations will, castens paribus , be entitled to 
greater weight than those made before or after the execution ; but in point of 
law no distinction can be drawn between them, unless the subsequent declara¬ 
tions, instead of relating to what the declarant had done, or had intended to 
do, by an instrument, were simply to, refer to what he intended to do, or wished 
to be done, at the time of the speaking.(10) 

When a description is partly correct and partly incorrect (section 95), and PJJjJJy cor-^ 
the former part is sufficient to identify the subject-matter intended, while the re ct, partly 
latter does not apply to any subject, the erroneous part will be rejected on the Sncorreot 
maxim falsa demonstratio non nocet cum de corpore constat(\\) (a false descrip- (s. 95). 
tion will not hurt when it can co-exist with the subject itself) (v. supra), unless 


(1) Abraham v. The Lodge *' Goodivill” 
(1910), 34 M. f 156. 

(2) Goodtitle v. Southern, 1 M. & S., 
299. 

(3) Goodeve, Ev., 395, 396. 

(4) Steph. Dig., Art. 91, cl. (7). 

(5) Rani Charan Das v. Arsad Alt, 43 
I. C., 721. 

(6) lb., Taylor, Ev., §§ 1202. 1206, 1218. 
Sec note (4). ante. 

(7) Steph. Dig., pp. 170—174. 

(8) It is' to be noted, however, that 
while s. 26 says “ evidence may be given 


of facts” (which would include state¬ 
ments under s. 3), ss. 95, 97 say “ evidence 
may be given to show.” It is conceived, 
however, that this verbal variation does 
not indicate any real difference. 

(9) Field, Ev., 6th Ed.. 284; Cunning¬ 
ham, Ev., 275—277. 

(10) Taylor, EV., § 1209, and cases there 
cited. 

(11) Taylor, Ev., §§ 1218—1223. (For 
an application of this maxim, see Cowen 
v. Truefitt, Ld., 1898, 2 Ch., 551). 
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introduced by way of exception or limitation.(l) The principle is that 
so much of the description as has no application being laid aside as mere sur¬ 
plusage, what remains is sufficient to identify the thing really meant. The 
words “ in Calcutta ” in the illustration have no application. The words “ my 
house ” have application when it is shown that A had a house at Howrah.(2) 
The description may not accurately specify even one person or thing; that is 
the description of the subject intended may be true in part but not true in every 
particular. But the instrument will not in consequence of the inaccuracy be 
regarded as inoperative. If after rejecting so much of the description as is 
false, the remainder will enable the Court to ascertain with legal certainty 
the subject-matter to which the instrument really applies, it will be allowed 
to take effect upon the principle of the maxim above cited. But the rule which 
rejects erroneous descriptions which are not substantially important, can, 
however, only be applied where enough remains to show the intent plainly.(3) 
Thus by a devise of “ all that my farm called Trogue’s farm, now in the 
occupation of C,” the whole farm passed, though it was not all in C’s occupa¬ 
tion.(4) feo also it was held that a devise of all the testator’s freehold houses in 
Aldersgate Street, when in fact he had only leasehold houses there, was, in sub¬ 
stance and effect, a devise of his houses in that street, the word “ freehold ” 
being rejected as surplusage.(5) And when a sale-certificate described as a 
jotedari interest what was really a shikmi talulc, this misdescription was held 
not to prejudice the purchaser’s title.(6) A mortgage-deed of certain 
hhagdari lands stated that “ all the properties appertaining to the entire hhag ,” 
were thereby mortgaged to the plaintiff. The hhag comprised (inter alia) 
four gahlians (building-sites). But the clause which set forth the particulars 
of the property mortgaged thereby, specified only two gabhans, one only of 
which belonged to the hliag and the other did not. The deed then proceeded :— 
According to these particulars, lands, houses and gabhans, barn yards, wells, 
tanks, padars and pasture land also, together with whatsoever may appertain 
to the hhag all the properties appertaining to the whole hhag have been mort¬ 
gaged and delivered into your possession.There is no other pro¬ 

perty appertaining to the said hliag of which mention is not made here.” It 
was held that the particulars were “ the leading description,” and the supple¬ 
mentary description of them as constituting the entire hhag should be regarded 
as falsa demonstration (7) A further illustration is afforded by a class of 
cases, of not infrequent occurrence in India, where there is a description of land in 
a conveyance, lease, or other document, such a description setting forth the 
boundaries and then specifying the quantity, as so many acres, bighas or the 
i ^e. Here the maxim falsa demonstrcUio non nocet applies ; it is considered to 
description, if there is an error in the quantity ; and the land 
within the boundaries passes by the conveyance or lease, whether it be less or 
more than the quantity speoified.(8) And in the case cited it has been held 


(1) Taylor. Ev., 8 1224. 

(2) Field, Ev.. 6th Ed.. 286. 

(3) Taylor, Ev., 8§ 1218—1220. 

(4) Goodtitle v. Southern, 1 M. & S., 
299, cited in l mesh Chandra v. Sagctnan 
5 B. L. R., 633. 634 H869). and see West 
v. Lauday, 1 H. L. C., 384; Travers v. 
Blandctl, 6 Ch. D.. 436, cited and followed 
in Tnhhobandas /c his auras v. Krishnaram 
Kubcrram, 18 B., 283, 288 0893). 

(5; Day v. Trig, 1 P. Wms., 286; and 
see other cases cited in Taylor, Ev., 8 


(6) Shaikh Kalecniooddeen 
Ali > 19 W. R., 276 (1873); 
ChuckerbttUy v. Joy Soondurce, 


Ashruf 
Taraknath 
21 W. R., 


93 (1874). 

(7) 7 ribhoobendas Jckisondas v. Krishna- 
ram Kubcrram, 18 B. f 283 (1S93). 

(8) Field, Ev., 6th Ed., 286; Pahahcan 

Smgh v. Maharajah Muhessur, 9 B. L. R., 
150. 169 (1871); 1 W. R., P. C. 5; Sheeb 
Ch under v. Brojotiath Aditya, 14 W. R., 
••01 0 870) : Modee Huddin v. Sandes, 12 
W. R., 439 (1869); Kazea Abdool v. 
Buroda Kant, 15 \V. R.. 394 (1871); 

Zeenut AH v. Ran: Doyal, 18 W. R., 25 
(1872); Esau Chundcr v. Protap Chun- 
dcr t 20 W. R., 224 (1873) ; Virjivandas 
Madhabdas v. Mahomed AH, 5 B.. 208 

(1880) ; see Taylor, lEv., §§ 1220, 1221. 
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by the Privy Council that extrinsic evidence is not admissible to prove that 
the area which a kabuliyat purported to demise exceeded the quantity of land 
within the specified boundaries.(1) Where a testator made a bequest to fc A B 
my ciurasa son ” knowing that A B was not his aurora son, it was held, that the 
misdescription was immaterial and that A B took the bequest.(2) And where 
n sale-deed described the land sold by wrong survey numbers, extrinsic evidence 
was admitted to show that the lands intended to be sold and actually sold and 
•delivered were lands bearing different survey numbers.(3) 

Though false statements introduced into an instrument by way of aifirrrui- Part of 
tion only, may, as has been seen, be rejected, provided the remaining description 
be sufficient to identify the person or thing intended ; yet they cannot be dis- subject- 
regarded if they have been used by way of exception or Imitation : because in this matter, 
latter case, it is obvious that they were intended to have a material operation. 

Moreover, if there be one subject-matter as to which all the demonstrations in l * * * fs 
a written instrument are true, and another as to which part are true and part 
false, the instrument will be intended to contain words to pass only that 
subject-matter as to which all the circumstances are true.(4) 

y* ben part of a description applies to a subject-matter and part to another 
'(section 97), extrinsic evidence is admissible to ascertain to which the language 
applies, and so to resolve the latent ambiguity. Thus a legatee may be so 
described in a will that while part of the description answers to one claimant 
the remainder may apply to another. So where a testator devised an estate 
to his nephew for life with remainder over to “ Elizabeth Abbott , a natural 
■daughter of E A of G, single woman who had formerly been in his service, 5 ’ and 
it appeared that at the date of the will, E A, the mother, was the wife of J (J, 
and had had only two children, namely, a natural son named John, born before 
his mother’s marriage, shortly after she had left the testator’s service and of 
whom the testator’s nephew was the putative father, the other named Margaret, 
who was born four years subsequently to her leaving the service, and was a 
legitimate daughter by (7, and it further appeared that the testator had wished 
bi* nephew to marry his servant, that he was aware she had had a natural 
objjd, and that he had treated her kindly since its birth and up to date of the 
witl; but. no proof was given that he knew whether the natural child was a boy 
or a girl : it was held that the testator meant to provide for his nephew’s 
natural child bv his servant, Elizabeth Abbott, and that the mistake of the 
name and sex was not sufficient to defeat the devise.(5) 

Formerly the law attached somewhat greater weight to the name than 
to the description of the a doctrine which is embodied in the maxim 

veritas nominis tollit errorem demonstrations. But it is doubtful whether this 
rule that the name in such cases is to prevail over the description, would be 
strictly followed now ; the modern inclination of the Courts being to free them¬ 
selves when necessary from artifie ul rules and to decide the point purely by 
preponderance of probability.(fi) 

The following has been uat-ed to be a summary of the English law upon Summary, 
these points(7):— cc From ,vnat precedes, the fallowing rules may be collected :— 


(1) Durga Prosad v. Rairmirc 

Warain Bagchi, -P. C.. 41 C.. 493 (1913) 

13 C. W. N., 66: ^ C. L. J.. 95. 

otSV Courf °f Wards v. Venkata Surva 
t? 167 * 385—188 (1896): affirmed, *2 i 
M., 383 (1898). 

Kan ^H Goundan v. Thoppalo 
Goundan, 30 1* 307 ( 1907 ) ; and Santyc 
v. Smntn, 4 Bom. I.. R„ 871 : Rongasvm 
S °' rri • tyyangar, 1 jo M. t 
<1916) . Mahbdcva Ayyar v. G of ala Ayyar 


34 51 (1911). 

(4' Taylor, Ev., § 1224: and cases 

there cited. 

(5 Ryatl v. Hannarn, 10 Peru .. 536; 
Taylct, Ev., § 1216. 

(6) Taylor, Ev., § 1215 ; and cases there 
cited Phipson. Ev., 5th Ed., 58S and 
Cloa ‘ v. Hammond, 34 Ch. D.. 255: and 
sec Act X of 1865 (Indian Succession), 
s. 630- 

(7) Taylor, Ev., § 1226. 
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First, where in a written instrument the description of the person or thing 
intended is applicable with legal certainty to each of several subjects, extrinsic 
evidence, including proof of declarations of intention, is admissible, to establish 
which of such subjects was intended by the author.(1) 

Secondly, if the description of the person or thing be partly applicable and 
partly inapplicable to each of several subjects, though extrinsic evidence of the 
surrounding circumstances may be received for the purpose of ascertaining to 
which of such subjects the language applies, yet evidence of the author’s decla¬ 
rations of intention will be inadmissible.(2) 

Thirdly , if the description be partly correct and partly incorrect , and the 
correct part be sufficient of itself to enable the Court to identify the subject 
intended, while the incorrect part is inapplicable to any subject, parol evidence 
will be admissible to the same extent as in the last case, and the instrument 
will be rendered operative by rejecting the erroneous statements.(3) 

Fourthly , if the description be wholly inapplicable to the subject intended 
or said to be intended by it, evidence cannot be received to prove whom or 
what the author really intended to describe.(4) 

Fifthly, if the language of a written instrument, when interpreted according 
to its primary meaning, be insensible with reference to extrinsic circumstance, 
collateral facts may be resorted to, in order to show that in some seco'ndary 
sense of the words, and in one in which the author meant to use them, the 
instrument may have a full effect.(5) 

First rule here given corresponds with section 96 ; second rule with section 
97 ; third and fifth rules correspond with section 95 ; and fourth rule corresponds- 
with section 94 ; while no distinction is made in any case between declaration 
of intention and other evidence.(6) 

The Indian Succession Act provides a similar rule enacting that, if the 
thing which the testator intended to bequeath can be sufficiently identified 
from the description of it given in the will, but some parts of the description 
do not apply, such parts of the description shall be rejected as erroneous and 
the bequest shall take effect.(7) So also where the words used in the will to 
designate or describe a legatee or a class of legatees, sufficiently show what is 
meant, an error in the name or description will not prevent the legacy from 
taking effect. A mistake in the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a. legatee may be corrected 
by the name.”(8) 

98. Evidence may be given to show the meaning of illegible 
or not commonly intelligible characters, of foreign, obsolete, 
technical, local and provincial expressions, of abbreviations and 
of words used in a peculiar sense. 



Illustration. 

A, a sculptor, agrees to sell to B ‘all my models/ A ha« both models and modelling, 
tools. Evidence may be given to show which he meant to sell. 

Principle— This description of evidence is admissible order to enable 
the Court to understand the meaning of the words contained in the instrument 


(1) Wigr., Wills, 160. (6) Field. Ev., 6th Ed.. .286, 287. 

(2) Doc v. Hiscocks, supra. (7) Act X of 1865, s. 65, and see s. 66,. 

(3) Wigr., Wills, 67—70. ib., both applying to Wills of Hindus; 

(4) lb., 133. Act XXI of 1870; s. 2. 

(5) Doe Hiscocks, supra; Wi^r.. (8.) Ib. t s. 63, applicable to Hindu Wills 

Wills, 11, c.'tcd ; Taylor, Ev.. § 1131. Act XXI of (1870), s. 2. 
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if&elfAoy^emselves and without reference to the extrinsic facts on which the 
instrument is intended to operate.(1) See Note, post. 


s. 3 (“ Evidence”) s. 49 ( Opinion as to meaning of words or 

terms.) 

Steph. Dig., Art, 91, cl. 2 ; Taylor, Ev., § 1102 ; Phipson, Ev., 5th Eel., 571-593 ; 
Rogers’ Expert Testimony, § 118. 



COMMENTARY. 

The principle upon which words are to be construed in instruments is very Me^RigjOr 
plain—where there is a popular and common word in an instrument, that word eX p res8 i 0n * s> 
must be construed prima facie in its popular and common sense. If it is a word abbrevia- 
of a technical or legal character, it must be construed according to its technical tions and 
or legal meaning. If it is a word which is of a technical and scientific character, 
then it must be construed according to that which is its primary meaning, 
namely, its technical and scientific meaning. But before evidence can be given 
of the secondary meaning of a word, the Court must be satisfied from the 
instrument itself, or from the circumstances of the case, that the word ought 
to be construed, not in its popular or primary signification, but according to 
its secondary intention.(2) And in England ‘it has been held that evidence 
that expressions were used in a technical sense ought not to be admitted without 
a distinct averment as to the particular w r ords to which evidence is proposed 
to be directed and as to the technical or trade meaning which it is sought to 
attribute to them.(3) 

In the case cited it was held that in construing wills the test to be applied 
is what did the testatoT mean having regard to the words used, and that tech¬ 
nical words, or words of known legal import, must have their legal effect even 
though the testator uses inconsistent words, unless those inconsistent words 
are of such a nature as to make it perfectly clear that the testator did not mean 
to use the terms in their proper sense.(4) 

Evidence may not be given to show that common words, the meaning of 
which is plain and winch do not appear from the context to have been used in 
a peculiar sense, were in fact so used. The general rule is that the meaning 
of an English word, not a technical term, cannot be made known by an exa¬ 
mination of witnesses. It has, therefore, been held error in an action for libel 
to allow a physician to testify as to the meaning of the word 44 malpractice. (5) 

It may happen, however, that from some peculiarity of the character in which 
it is written, the instrument is itself illegible to the Court called upon to ex¬ 
pound it, without the aid of persons skilled in decipherment; its language 
may be foreign to the Court ; or it may contain terms as being either of an obso¬ 
lete character, or those of abbreviation , art , local or mercantile usage—which 
may not be understood bv the Judges ; or which having assigned to them by 
peculiar usage an interpretation different from their ordinary and popular one , 
may be th»-m.M‘t\vs equivocal. Accordingly, until before the Court in a form 
deciphered, translated, or, as to the meaning of particular characters or ex¬ 
pressions, explained, it would have no means of adjudication. Until brought 
before it by interpretation in a living shape, it would be a dead letter only 
which the Court would be called on to expound; and it is obvious, accordingly, 


U ' Goodeve, Ev.. 374, citing Shore v. 
Wilson, post. 

(2) Holt & Co. v. Collycr, 16 Ch. D., 
/IS, 520, per Fry, J. : see Rayner v. Ray- 
ncr (1904 1 , l Ch.. 175 c ited in notes to 
s. 92, Prov. 6, ante . 

(3) Sutton v. Ciceri (1890). 15 A. C. t 


i44; Taylor, Ev.. § 1131. 

(4) Wilson v. Oakes (1908T 31 M., 
283 ; following Lalit Mohan Singh v. 
Chiikkun Lai Roy, P. C., 24 C,, 834. 

(5) Steph. Dig.. Art. 91, cl. 2: Rogers, 
op cit.. § 118. 
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at to this extent at all events parol evidence must, from the very necessity of 
the case, be admitted. It is not because the language is ambiguous, however, 
but because it is unknown, that for this purpose evidence is received,—received 
not as proof of any particular intention in its use, but simply to affix an inter¬ 
pretation to characters or expressions used.(l) The question whether language 
is ambiguous depends upon the question whether it is ambiguous when addressed 
to a person competent to interpret language. Words cannot be ambiguous 
because they are unintelligible to a man who cannot read, and within the same 
reason words cannot be ambiguous merely because the Court which is called 
upon to explain them may be ignorant of a particular fact, art, or science which 
was familiar to the person who used the words, and a knowledge of which is 
therefore necessary to a right understanding of the words he has used.(2) 

The principle is thus stated by Tindal, C. J., in the case of Shore v. WiUon(3) : 
“ Where any doubt arises upon the true sense and meaning of the words them¬ 
selves, or any difficulty as to their application under the surrounding circum¬ 
stances, the sense and meaning of the language may be investigated and 
ascertained by evidence dehor « the instrument itself *, for reason and common- 
sense agree, that by no other means can the language of the instrument be 
made to speak the real mind of the party. Such investigation does of necessity 
take place in the interpretation of instruments written in a foreign language, 
—in the case of ancient instruments, where, by the lapse of time and change 
of manners, the words have acquired in the present age a different meaning 
from that which they bore when originally employed,—in cases where terms 
of art or science occur,—in mercantile contracts which, in man} r instances, 
use a peculiar language, employed by those only who are conversant in trade 
or commerce ; and in other instances in which the words, besides their general 
common meaning, have acquired, by custom or otherwise, a well-known peculiar 
idiomatic meaning in the particular country in which the party using them 
was dwelling, or in the particular society of which he formed a member, and 
in which he passed hi3 life. In all these cases, evidence is admitted to expound 
the real meaning of the language used in the instrument, in order to enable 
the Court or Judge to construe the instrument, and to carry such real meaning 
into effect. 


In the same case, the law is thus stated by Lord Wensleydale in a judg¬ 
ment which marks the distinction which exists between the interpretation of 
instruments and their application to facts. “ I apprehend that there are two 
descriptions of evidence (the only two which bear upon the subject of the pre¬ 
sent enquiry), and which are clearly admissible in every case for the purpose 
of enabling a Court to construe any written instrument, and to apply it practi¬ 
cally. In the first place, there is no doubt that not only where the ianguage of 
the instrument is such as the Court does not understand, it is competent to 
receive evidence of the proper meaning of that language, as when it is written 
in a foreign tongue ; but it is also competent where technical words or peculiar 
terms, or indeed any expressions, are used, which, at the time the instrument 
was written, had acquired an appropriate meaning either generally or by local 
usage, or amongst particular classes. This description of evidence is admis¬ 
sible, in order to enable the Court to understand the meaning of the words 
contained in the instrument itself, by themselves, and without refereuev to the 
extrinsic facts on which the instruments are intended to operate. For the 
purpose of applying the instrument to the facts, and determining what passes 
bv it, and who take an interest under it, a second description of evidence is 
admissible(4), ek., every material fact that will enable the Court to identify 
the person or thing mentioned in the instrument, and to place the Court, whose 


(1) Goodeve, Ev., 1 2 371, 372. (3) 9 C. & F., 555. 

(2) Wigram, Extrinsic Ev., p. 105. (4) See s. 92, cl. (6), ante. 
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province it is to declare the meaning oi the words of the instrument, as near 
as may be in the situation of the parties to it.” 

To the above citations may be added the short and terse statement by 
Gibbs.. C. J., in a case on a chartcrparty involving the meaning of the term 
6 privilege 5 (a sum in lieu of privilege having been reserved to the captain) 
where he says : “ Evidence may be received to show the sense m which the 
mercantile part of the nation use the term 4 privilege ’—just as you would look 
into a dictionary to ascertain the meaning of a icord ; and it must be taken to 
have been used by the parties in its mercantile and established sense. (1) 

This might arise either from the use of cypher, or shorthand or other pecu- 
liarity of character as the medium of expression; or it might be merely^bad GOmmon jy 
writing.(2) Referring to a case of cypher, Alderson, B., observed : VN ords intelligible 
on paper are but the means by which a person expresses his meaning, and characters, 
shorthand is, in this respect, like longhand, and equally admits of interpreta¬ 
tion.”(3) Experts have been allowed to be called to decipher abbreviated 
and elliptical entries in the book of a deceased notarv.(l) 

A word may be both descriptive and distinctive. If a word is prima facie 
the name or description of an article, evidence will be admitted that it is also 
generally associated with the name of a particular manufacturer. But such 
evidence will not be conclusive that the word has become a distinctive one 
which cannot be used of the same article when made by others without risk 
of deception.(5) 


The translation in the High Courts of documents in the languages of this t oreign 
country, affords familiar illustration on the point of language foreign to the ^(f^nicai. 
Court.(6) Making a translation is not a mere question of trying to find out in local and 
a dictionary the words which are given as the equivalent of the words of the provincial 
document; a true translation is the putting into English that which is the 
exact effect of the language used under the circumstances. ISot only is a use ^i na 
competent translator required, but if the words in the foreign country had in peculiar 
business a particular meaning different from their ordinary meaning an expert sense, 
will be admitted to say what that meaning is.(7) But it is not competent for 
a witness called to translate writing in a foreign language to give any opinion 
as to its construction, that being a question for the Court.(8) The opinion 
of experts is not binding on the jury, for it is with the jury and not with these 
witnesses that the determination of the case rests. The weight due to the 
testimony of these witnesses is a matter to be determined by the jury, and that 
weight will be proportioned to the Soundness of the reasons adduced in its 
support.(9) A question has been raised as to whether official or Court trans¬ 
lations are conclusive, or whether it is open to the parties to question their 
correctness and give evidence of the true translation.(10) Such evidence has, 


(1) Birch v. Deyp < -. rkie, 210; 

Smith v. Ludha Ghclla, 17 B., 144 (1892). 
See further as to wills, ss. 70, 86 87, 

Act X ot 1865. 

(2) Goodeve, Ev., 376. 

(3) Clayton v. Nugent, 13 M. & W., 
£06 

(4 ) Sheldon v. Betihan 4 Hill, 129 
(Amcr.), cited in Rogers op cit ., p. 276. 

(51 Burberry's v. Cording & Co. (1909), 
Times L. R., 5 76 . 

(6) Goodeve, Ev. ( 376. 
y > t hatenay v. Brasilian Submarine 
Telegraph Co., 1891, 1 Q. B., 79, 92. See 
observation in R. v . Tilak, 22 B., 143 
(1897). 

(8) So iu Stcarinc v. Hentsman , 17 C. 


B.. N. S. ( 56. a Belgian Consul was called 
to translate the following :—“ Les informa¬ 
tions sur Gustave Sichel sont telles que 
nous ne pouvons lui livrer les 2,500 caisses 
que contre connaissemcnt. Si vous voulez, 
nous vous enverrons les connaissements, 
et vous ne les lui delivrerez que contre 
pavement.” He was asked to what the 
article “ les ” referred, and said it was 
applicable to the “ connaissements.” This 
was held to be error. See also Di Sora v. 
Phillips , 10 H. L. Ca., 624. 

(91 R. v. Kali Prasamia, 1 C. \V. N., 
465, 479 (1897). 

(10) Nistarini Dassi w Nundo Lall, Cal 
H. Ct.. 16th May, 1900. Suit No. 311 of 
1898. The decision on the preliminary 
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nowever, on other occasions been admitted. So in the cases undermentioned(l) 
the accuracy of one of the Court translations was impugned, and in another(2) 
a translation of the defamatory matter prepared by the Court interpreter was 
put in by the prosecution. The Court interpreter was examined at the instance 
of the Court, and was cross-examined by the accused. He was also corrobo¬ 
rated by another witness. A translation of the poem was also put in by the 
defence, who as well as the prosecution, examined experts as to the meaning 
of the words used. Again, in the civil suit of Mahalala Bibee v. Ilaleem-uz-za- 
rmn( 3) the official translation of the words “ mukadarat mahalum ” in a Persian 
document being impugned, both the Court interpreter and non-official expert 
witnesses were permitted to testify as to the correct translation of these terms. 
It is submitted that the true rule to be applied is that in the absence of any 
specific issue being raised as to the accuracy of a Court translation, such trans¬ 
lation is binding, not because it is the act of a Court official, but because evi¬ 
dence is not generally admissible on points not specifically put in issue by the 
parties. But it is open to the latter to raise such an issue. If it were other¬ 
wise, the recovery of an estate worth a crore of rupees, or the innocence of a 
party charged with a crime, might be made to depend upon the decision of an 
official who, though in most instances both competent and honest, might in a 
particular case be wanting in either of these respects. 

As regards obsolete expressions, the case of Shore v. Wilson{ 4) may be 
taken as an example. Here it being necessary in modern times to put a con¬ 
struction upon an ancient charitable foundation, and as to who w : ere designed 
to take under the terms “ Godly preachers of Christ’s Holy Gospel ; ” evidence 
was allowed to be given from history, contemporaneous with the deed, of the 
existence of a particular sect assuming to themselves that denomination and 
of the founder’s connection with them. 

Local and provincial usage is admissible to explain local and provincial 
expressions. So in the case(5) of a lease of a rabbit-warren where the lessee 
covenanted to leave on the warren at the expiration of the term 10,000 rabbits, 
the lessor paying for them £60 per thousand ; evidence was received to show 
that, according to the local usage of that part of the country, 1,000 as applied 
to rabbits meant 1,200. So also evidence has been allowed to show that * 6 18 
pockets of Kent hops at lOOs.” meant at lOOs. per cwt.(6) Evidence has been 
admitted to show that the word year in a theatrical contract meant those 
parts of the year (luring w’hich the theatre was open.(7) In mercantile contracts 
in which, as has been already seen(8), usage is admissible to annex unexpressed 
incidents thereto, evidence of usage has frequently’ been also admitted to 
explain the meaning of words, as for instance, whether “ months ” mean 
“ calendar or lunar months ”(9) ; to explain the word “ days ” in a bill-of- 
lading(10) ; and that b ' October ” in a certain contract of Marine Insurance 


argument in this case is reported in 26 C., 
891. No cases were laid before the Court, 
which was informed that the practice was 
against the admission of this testimony. 
But ns will appear from the test this is 
incorrect. See further as to this case, 
post. 

M) R . v. Tilak, 22 B., 112, at pp. 142, 
143 (J897) ; Harris v. Brown, 28 C., 621; 
at p. 634 (1901). 

(2) R. v. Kali Prasanna, 1 C. W. N., 
465, 479 (1897). 

(3) 10 C. L, R., 293. 300, 301. 322, in 
appeal 0881) on behalf of the defendant 
Mahataln. were examined Mr. Owen, the 
Chiet Translator on the Original Side of 


the High Court, as also Major Jarrett, 
Moulvie Kabeeroodin Ahmed and Abdul 
Kazi, and on the other side, Boodin Ahmed 
and Mahouied YusufF. 

(4) 9 C. & P., 355. 

(5) Smith v. Wilson, 3 B. & Ad., 728. 

(6) SpiceP v. Cooper, 1 Q- & B., 424. 

(7) Gran! v. Maddox, 15 M. & W., 737. 

(8) S. 92, Prov. 5, ante. 

(9) Jolly v. Young, 1 Esp., 186; Simp¬ 
son v. Margitson, 11Q. B., 32. 

(10) Cochran v. Ret berg, 3 Esp., 121 ; 

see Nielsen -v. Watt, 16 Q. B. D., 67; 

Norden Steamship Co. v. Dempsey, 1 C. 
P. D., 654. 
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meant from the 25th to the 31st of that month(l) ; to show the meaning of the 
Mord “ bale ”(2) ; and of the terms “within soundings ”(3); “ F.O.B. ; ” 

“ Free Bombay Harbour ; 55 “ Free Bombay Harbour and interest ”(4) ; 

“ regular turns of loading ; ” “ arrived in docks ; 95 “ in turn to deliver,” and 
other similar expressions.(5) Evidence has been admitted to prove that the 
word “ securities ” was used by a testator in the sense of investments and 
stocks and shares in Kail way and other Companies. (6) 

Thus a wager to run one greyhound against another concluded with the Abbrevia- 
initials “ P. P.” Evidence was received to show that it meant—“Play or 
pay ” that is to say, win the match or forfeit the stakes.(7) Alderson, B., 
observed in the ease now cited “ Standing by themselves these letters are 
insensible ; but the evidence confers a real meaning upon them, by showing 
what the parties intended bv them, and that the\^ were inserted with the view 
of expressing a given thing.” So Parke, B. There can be no doubt the 
evidence was receivable. It is like the case of a word written in a foreign lan¬ 
guage. The Illustration to the section, which is taken from the case of Goblet 
v. Beechey(S), affords another example of an abbreviation of a term of art. 

The will of the celebrated sculptor, Nolekens, contained a bequest of his “ mod 
tools for carving. The word “ mod ” was there contended on the one hand 
to mean modelling tools, and on the other, models, which latter were of great 
value and evidence of sculptors and others in interpretation of the word 
mod was admitted. So also where by a will a legacy was given to a Mrs. G., 
evidence was admitted to show that the testator was in the habit of calling 
a Mrs. Gregg, “ Mrs. G.,” and the latter was allowed accordingly to take under 
the initial.(9) As to abbreviated and elliptical entries in books v. ante, 
pp. 668, 669. 

99o Persons who are not parties to a document, or their Who may 
representatives in interest, may give evidence of any facts tend- uence^of 
mg to show a contemporaneous agreement varying the terms of ll - re ? ment 
the document. " ' S s ng ot 

document. 

Illustration. 

.4 and B make a contract in writing that B shall sell A certain cotton, to be paid for 
on delivery. At the same time they make an oral argeement that three months’ credit 


(1) Chaurand v. Angcrstein, Peake, R,, 

43. 

(2) Gorrison v. Perrin, 2 C. B., N. S., 
681 ; ** If the term ‘bale’ as applied to 
gambier lias acquired in the particular 
trade a signification differing from its 
ordinary signification, evidence must be 
received on the subject, otherwise effect 
is not given to the contract.” Per Cock- 
burn, C. J.; So a bale of cotton may mean 
a bag in the Alexandrian trade and a 
compressed bale in the Levant trade, 
according to the usage of either trade. 
Taylor v. Briggs, 2 C. & P., 525. 

(3) Aga Sytid v. Hajce Jackciah, 2 
Ind. Jur., 311 (1867). 

(4) Hajcc Mahamed v. Spinner, 24 B.. 
510, 519 (1900). 

Taylor > Ev., § 1162, note. (2), 
e.nd Phipson, Ev., 5th Ed., 593. etc., where 
a large number of cases will be found 
collected. So also the words “ to ship M 
and shipment ” may acquire a particular 


meaning: Smith v. Ludha Ghclla, 17 B. f 
HO, 144, 145 (1892); in Jadu Rai v. 
Bhubotaran Nundy, 17 C.. 193. 1*M 

(1882), evidence of a special meaning of 
the word “ goods ” was rejected. 

(6) Ray tier v. Rayner (1904). 1 Oh., 
176. 

(7) Daintrcc v. Hutchison. 10 M. & 
W., 85. 

(8) 3 Sim., 24. 

(95 Abbott v. Massic, 5 Yes., 148: see 
also as to evidence of the habits of a 
testator; Kell v. Charncr , 23 Beav., 195; 
Blundell v. Gladstone, 11 Sim.. 467; Lee 
v. Pain, 4 Hare, 251 ; Beaumont v. Fell, 
2 P. Wms., 141. Where the writer has 
been in the habit of nicknaming or mis¬ 
naming persons or things and these names 
appear in a document, evidence of such 
habitual use of language may be given to 
explain the document in the same way as 
if it was written in cypher or a foreign 
language. Phipson, F.v., 5th Ed., 580. 
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shall be given to A. This could not be shown as between A and B, but it might be shown 
by C y if it affected his interests. 

Principle.—The rule excluding parol evidence to vary or contradict 
written instruments is applicable only in suits between the parties to the 
instruments and their representatives. These latter are to blame if the writing 
contains what was not intended, or omits what it should have contained. But 
third persons are not to be prejudiced by things recited in writing contrary 
to the truth through the ignorance, carelessness, or fraud of the parties, or 
thereby precluded from proving the truth, however contradictory it may be 
to the written statement. (1) This section is an enabling section as section 
92 is a disqualifying section (2) See Note, post. 


s. 3 {“Document") s. 3 {“Fact") 

8. 3 (“ Evidence.") s. 92 {Exclusion of evidence of oral agree¬ 

ment.) 

Stex^h. Dig.* Art. 92 ; Tajdor, Ev., § 1149 ; Greenleaf, Ev., § 279 ; Wharton, Ev., 
§ 923. 

COMMENTARY. 


In a dispositive document, so far as concerns the parties to it, the settled 
terms cannot, as has already been seen, be varied by parol because those terms 
were mutually accepted for the purpose of disposing of rights in certain rela¬ 
tions. A document may, however, be dispositive as to the parties and non- 
dispositive as to all others. The party who utters a deed, prepares it deliber¬ 
ately in respect to all persons who through it may enter into business relations 
with liim ; but other persons are not contemplated by him, nor is the writing 
meant to bind him as to such persons who would in no way be bound to hinn 
In respect to strangers, documents have usually no binding force, and hence 
a stranger against whom a document is brought to bear on trial may show, by 
parol, mistake forbidding the va of writings 

bv parol, applies only to parties and privies, and nothing in the rule protects 
them from attack by strangers. (3) This section enables strangers to an instru¬ 
ment to prove the oral nature of the transaction by oral evidence. When 
therefore A purported to make a gift of land to his daughter B, it was open to 
a creditor of X the husband of B to prove by oral evidence that it was in reality 
a sale to X and was therefore liable to be attached and sold in execution of a 
decree obtained against him.(4) It has been held in America, that even a party 
executing such a writing may prove by parol its mistake, when the issue is 
with a third person. (5) Thus where the question was, whether A , a pauper, 
was settled in the Parish of Cheadle, and a deed of conveyance to which A was 
a party was jiioduced, purporting to convey land to A for a valuable consider¬ 
ation : the parish, appealing against the order, was allowed to call A as a wit¬ 
ness, to jirove that no consideration passed.(6) 

Doubts have been express*1(7) whether under this section, the right con¬ 
ferred on persons, other than the parties to a document or their representa¬ 
tives, of giving evidence of a contemporaneous oral agreement “ varying " 
the document, must not be understood as restricted to “ varying.” in contra¬ 
distinction to “ contradicting, adding to, or subtracting from,” its terms. 
There is no • it any sue aon, which is 

certainly unknown to English law, was intended.’ The word “ varying ” was 
no doubt employed as embracing (as in fact it does) both contradictions, 


(1 1 Taylor, Ev., § 1149. 

'■ 2 ) fCrishnaswami Aiyar v. Manila- 
ihwwiol, 53 I. C„ 243. 

( 3 ) Wharton, Ev. t $ 923. 

(*») Jai’ut At oh ini v. Rakhal Dan, 2 C. 


L. J., 7 (1905). 

(Si Wharton. Ev., § 923. 

(6* k. v. .Cheadle, 8 B. & Ad., 338; 
Steph. Dig., Art. 92, ill. (a) ; ib. t p. 190. 
{7 Field. Ev., 441; ib., 6th Ed., 287. 
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additions and subtractions.(1) It has been recently held(2) that the word 
“ varying” in the section covers the same ground as the words “ contradicting, 
varying, adding to or subtracting from” in section 92 ante. 


100 . Nothing in this Chapter contained shall be taken 
to affect any of the provisions of the Indian Succession Act of Indian" 
(X of 1865) as to the construction of wills. 


Succession 

Act 

relating to 
wills. 


The provisions referred to in this section are contained in Part XI of the Indian 
Indian Succession Act (X of 1865), sections 61—77, 82, 83, 85, 88—103, of Succession 
which part have been extended by Act XXI of 1870 (Hindu Wills Act) to the Ct# 

Wills of Hindus, Jains, Sikhs, and Buddhists in the territories subject to the 
Lieutenant-Governor of Bengal, and the towns of Madras and Bombay. It 
is therefore only to Wills other than those the subject of these Acts, and to 
instruments other than Wills, that the provisions of the present Chapter abso¬ 
lutely and unreservedly apply.(3) The section does not, however, declare that 
the present Chapter shall not apply at all in other cases, but only that nothing 
therein shall be taken to affect (4) any of the provisions in the Acts above- 
mentioned. 


Cl) Cunningham, F,v., Notes to s. 99. see Hassonally Moledina v v. PopatJal 
See ante, p. 610, and Pathammal V. Syed Parbhudas, 37 B., ?11 (1913). 

Kalai, 27 M., 329 (1903). (4) As to the meaning of the word 

(2) Krishnaswatni Aiyar v. Mangala- “affect,” see Administrator-General, Ben- 

thammal, 53 I. C., 243. gal v. Prem Lai, 21 C., 774 (1894.). 

(3) For construction of Khoja Wills 
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PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 


In Part I, the Act dealt with the material of belief or the facts which may 
be proved; and in Part II with the mode in which that material must be 
brought before the Court, viz., by oral or documentary evidence according to 
the circumstances of the case. 


From the question of the proof of facts, the Act passes to the question of 
the manner in which the proof is to be produced, and this is treated under the 
following heads : (i) burden of proof ; (ii) estoppel ; (iii) witnesses and their 
re-examination ; (iv) improper admission and rejection of evidence. 

In the first place, the Act deals with the question as to which of the parties 
before the Court is bound to supply the evidence which is to form the material 
of belief on the question at issue, or in other words on which of the parties the 
burden of proof lies. With regard to the burden of proof the Act lays down 
the broad rules well established in English law that the general burden of proof 
is on the party who, if no evidence at all were given, would fail, and that the 
burden of proving any particular fact is on the party who affirms it. After 
laymg down the general principles which regulate the burden of proof (sections 
101-—106), the Act proceeds to enumerate the cases in which the burden of 
proof is determined in particular cases, not by the relation of the parties to 
the cause but bv presumptions (sections 107—111). It notices two cases of 
conclusive presumptions (sections 112, 113), and finally declares in section 114, 
that the Court may, in all cases whatever, draw from the facts before it what¬ 
ever inferences it thinks just. In respect of presumptions, the framers of the 
Act have not followed the precedent of the New York Code in laving down a 
long list of presumptions, being of opinion that- it is better in this matter not to 
fetter the discretion of the Judges. A few of such presumptions have been 
admitted to a place m the Code, as in the absence of an express rule, the Judges 
might feel embarrassed. These are—the presumptions relating to the contin¬ 
uance of life, partnership, agency, and tenancy ; of ownership, good faith, 
legitimacy and cession of territory. But the terms of section 114 are such as 
to reduce to the position of mere maxims which are to be applied to facts by 
the Courts iu their discretion a large number of presumptions to which English 
law gives, to a greater or less extent, an artificial value. Nine of the most 
important of them are given by way of illustration.(1) 

Of the two topics, of the production and effect of evidence, each legiti¬ 
mately embraces matters other than those dealt with in this portion of the Act. 
Thus the rules enforcing the attendance of witnesses and production of docu¬ 
ments fail under the head of the first topic, and are dealt with by the Civil 
Procedure Code. And the subject of the effect of evidence would strictly 
include considerations as to the weight to be rnven to evidence were it possible, 
as it is not, that the weight of evidence could be regulated by precise rules as 
the admissibility of evidence may be.(2) 


y , Report of the Select Com¬ 

mittee .^-Gazette of India, July 1st, 1871, 
Part V, p. 273; Steph. Introd., 174, 175 ; 
Cunningham, Ev., 52. As to presumptions 


v. ante, notes to a. 4. 

(2) v. ante. Introduction, Kiahori Lai 
.Sircar’s Evidence Act, 3, 24, 218. 
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_ his portion of the Act merely deals with the effect of evidence arising from 
the existence of presumptions as shifting the burden of proof, or as conclusive 
of facts, and from estoppels as precluding the admission of evidence upon the 
particular matter in respect of- which the estoppels operate. Lastly, the Act 
deals with the effect of the improper admission or exclusion of evidence. The 
subject of the effect of evidence as produced by estoppels is dealt with by 
Chapter VIII. The subject of. estoppels differs from that of presumptions in 
the circumstances that an estoppel is a personal disqualification laid upon a 
person peculiarly circumstanced from proving peculiar facts ; whereas a pre¬ 
sumption is a rule that particular inferences shall be drawn from particular 
facts, whoever proves them. Much of the English learning connected with 
estoppels is extremelv intricate and technical, but this arises principally from 
two causes, the peculiarities of English special pleading, and the fact that the 
effect of prior judgments is usually treated by the English text-writers as a 
branch of the law of evidence and not as a branch of tho law of Civil Procedure.(l) 


Chapters IX and X of the Act consist of a reduction to express proposi¬ 
tions of rules as to the examination of witnesses, wliich are well established and 
understood. In these rules as to the examination of witnesses, the Act has 
not materially varied the law or the practice of the Courts existing at the date 
of its introduction and has merely put into propositions the rules of English 
law upon this subject.(2) One provision, however, in Chapter X requires 
special notice, namely, the power given to the Judge by section 165 to put 
questions or to order the production of documents. The framers of the Act 
considered it necessary, having regard to the peculiar circumstances of this 
country, to put into the hands of Judges an amount of discretion as to the 
admission of evidence which, if it exists by law, is at all events rarely or never 
exercised in England. Judges in this country are expressly empowered to ask 
any questions upon any facts relevant or irrelevant at any period of the trial 
subject to the provisions in the section above mentioned. (3) 

Lastly, the Act, in Chapter XI, deals with the subject of the effect of the 
improper admission and rejection of evidence, declaring that no new trial or 
reversal of any decision shall be held or made, if it shall appear that independ¬ 
ently of the evidence objected to and admitted there wa3 sufficient evidence to 
justify the decision, or that, if the rejected evidence had been received, it ought 
not to have varied the decision. This Chapter is in accordance with the spirit 
of the present rules of the Supreme Court in England, which, with the view of 
avoiding new trials on purely technical grounds, refuse a new trial except 
when a substantial wrong or miscarriage has been occasioned by the improper 
admission or rejection of evidence.(l) 

The rules relating to the examination of witnesses are contained in Chap- Witnesses, 
ter X of this Act (sections 133-166), and mil be found considered in detail in 
the notes to the soctions of that Chapter. The order in which witnesses are 
produced and examined is regulated by the Civil and Criminal Procedure Code-; 
or, in the absence of any specific provision, by the discretion of the Court.(5) 

"Witnesses are examined upon oath or affirmation, upon the maxim in judido Oaths. 
non creditur nisi juratis , under the provisions of the Indian Oaths Act(6), 
wliich was an Act to consolidate the law relating to judicial oaths and for other 
purposes. 


O) Steph. Introd., 175. 

(2) Stei>h. Introd., 176; Draft Report 
of the Select Committee .—Gazette of 
India, July 1st, 1871, Part V, p. 273. 

(3) Draft Report of the Select Com- 
mittee —Gazette of India. July 1st, 1871, 
Part V, p. 273. 

(4) O. 39, Jr . 6; Taylor, Ev., §§ 1881— 


1885 : Best, Ev., § 82. 

(5) S. 135, post. 

(6) Act X of 1873 (Ycceived the assent 
of the Governor-General on the 8th April 
1873. For a full discussion of the nature 
of judicial oaths and affirmations and the 
history of Indian legislation on the 
subject, see R. v. Morn, 10 A., 207 (1S88). 



CHAPTER VII. 

Of the Burden of Proof. 


Certain facts require no proof.(l) All other relevant facts, however, 
must be proved by evidence, that is, by the statements of witnesses, admissions 
or confessions of parties and the production of documents. The present Chap¬ 
ter deals with the rules regulating the question upon which of the parties to 
the cause rests the obligation of adducing that evidence, or as it is technically 
called the “ burden of proof. 55 The term “ burden of proof ” fails to convey 
a precise idea, because the term is often interchangeably employed in two 
entirely distinct senses.. That in many cases this is done unconsciously in no 
way lessens the confussion, which arises, from transferring reasoning entirely 
applicable to the phrase in one sense to its use in another. As commonly used 
“ burden of proof means (a) the burden of establishing a case, whether by a 
preponderance of evidence or beyond a reasonable doubt; and (b) the duty or 
necessity of introducing evidence either to establish such a case, or to meet an 
adverse amount of evidence sufficient to constitute a primd facie case. Burden 
of proof in the sense of ’ 4 the burden of introducing evidence ” is analogous to 
the phrase in its (a) sense, but analogous only. It rests, not as before, on the one 
party designated by the pleadings, but on the party, whether plaintiff or 
defendant, against whom the tribunal, at the time when the question is to 
be determined, would give its judgment, no further evidence being introduced . 
Before evidence is gone into, it rests on the party, who has the affirmative of the 
issue ; after evidence is gone into, as the tribunal will only give its judgment 
in favour of a primd facie case, the burden of introducing evidence is always 
on the party who has to meet such a primd facie case.(2) The incidence of 
the burden of proof of a fact means that the person on whom it lies must prove 
the same. But the meaning of proof in s. 3 ante is not affected by the 
incidence of proof.(3) The answer to the question on whom the burden of proof 
Tests includes the answer to another, which frequently causes great controversy 
in the preliminary stages of a case, viz,, which party has the privilege, or incurs 
the duty of, beginning. Practically no point in the law of evidence involves 
mon subtle principles of law; and none involves more important advantages 
and disadvantages, according to the circumstances, to the contending parties. 
It is, however, needless to insist on the importance which necessarily attaches 
to the order in which parties are allowed to state their cases to the Court.(1) 

The general rule as to the onus of proof and the consequent obligation of 
beginning is, that the proof of any particular fact lies on the party who alleges 
it, not on him who denies it; ei incumbit probatio qui dicit , non qui negat. 
Actor i incumbit prolxUio. The issue must be proved by the party who states 
an affirmative : not by a party who states a negative. (5) He who invokes 
the aid of the law must first prove his case. The plaintiff is bound in the first 
instance to show at least a primd facie case, and, if he leaves it imperfect, the 
Court will not assist him. Hence the maxim : Potior est conditio defenderttis.(6) 


(1> See Introduction to Ch. Ill, ante. 
(2) Best, Ev., Amcr. Notes, 11th Ed., 
298-301. 

Muhammad Tunus v. Zj mb,, 50 C., 

318. 

(4) Powell, Ev., 9th Ed., 151; Taylor, 


Ev., § 378. 

(5) Powell, Ev., 9th Ed., 150; Wills, 
Ev., 2nd Ed., 28; Best, Ev., § 267; 
Taylor. E\.. 364; for a criticism of the 
rule, see Wharton, Ev., §§ 353, 357. 

(6) Best, Ev., § 267. 




BURDEN OF PROOF. 



:en, however, the defendant, or either litigant party, instead ox denying 
what is alleged against him, relies on some new matter which, if true, is an 
answer to it° the burden of proof changes sides ; and he in his turn is bound 
to show a primd facie case at least and, if he leaves it imperfect, the Court 
will not assist him. Reus ercipiendo j fit actor.( 1) The principle that the, 
party who asserts the affirmative in any controversy ought to prove his asser¬ 
tion, and that he who only denies an allegation may rest on his denial, until, 
at least, the probable truth of the matter asserted has been established, is 
one which has received the widest recognition. The reason is obvious ; to 
all propositions, which are neither the subject of intuitive or sensitive know¬ 
ledge, nor probabilized by experience, the mind suspends its assent until proof of 
them is adduced, or as it has been said(2) : “ Words are but the expression 
of facts; and therefore, when nothing is said to be done, nothing can be said 
to be proved ; ” which is probably what is meant by the expression 44 per rerum 
naturam , factum neyantis probatio nulla est.”( 3) But in order to determine 
the burden of proof it is necessary to look for the affirmative in substance of 
the issue and not the affirmative in form. Thus a legal affirmative is by no 
means necessarily a grammatical affirmative, nor is a legal negative always 
a grammatical negative. Allegations essential to the support of a party’s case, 
although negative in form, may be affirmative in reality ; and the nature of 
language is such that the same proposition may in general be expressed at 
pleasure in an affirmative or negative shape. The rule may therefore more 
correctly be laid down that the issue must be proved by the parly ivho states the 
affirmative in substatice and not merely the affirmative in form.( 4) This general 
rule may be affected both by presumptions (v. post ), or by legislative enact¬ 
ment casting upon a particular party the burden of proving some particular 
fact.(5) There are two tests for ascertaining on which side the burden of proof 
lies ; first , it lies upon the party who would be unsuccessful, if no evidence 
were given on either side(6); secondly , it lies upon the party who would fail 
if the particular allegation in question were struck out of the pleading.(7) 

The party on whom the onus probandi lies as developed by the record must 
begin. When the party on whom lies the obligation of beginning is prepared 
with adequate evidence, to begin is generally an advantage, since it enables 
him to impress his case first on the mind of the Court, and, if evidence be given 
on the other side, to have also the last word. From this point of view it is 
called the right to begin. In other cases, however, $is -where the party is un¬ 
prepared with evidence, the obligation to begin may prove a burden to him, 
upon whom it rests. (8) “Whenever either party claims the right to begin, 
he thereby undertakes to offer evidence on tl at issue in respect of which he 


(1) Best, Ev., § 267. 

(2) Best, Pres. Ev., 39, citing Gilbert, 
Ev., 145. 

(3) Best on Presumptions, 39, 40; and 
so in Co. Litt., it is laid down broadly: 
“ It is a maxim in law that witnesses 
cannot testify a negative but an affirma¬ 
tive." From these and similar expressions 
it has been rashly inferred that “ a 
negative is incapable of proof,”—a position 
wholly indefensible, if understood in an 
unqualified sense. See Best, Ev., § 270. 
Wharton, Ev., § 356. 

(4) Powell, Ev., 9th Ed., 152; Best on 
Presumptions, 39, 40; Best, Ev., §§ 271, 
272. 

(5) Sec s. 103 (“ unless it is provided 


by any law that the proof of that fact 
shall be on any particular person ”) and 
ss. 104, 112', post; Best, Ev., § 268. 

(6) S. 102, post; Amos v. Hughes, 1 

M. & Rob., 464; and see other cases 
cited in B"ist, Ev., § 268; Kripamoyi Dabia 
v. Durga Covind, 15 C., 89, 91 (1887) 

[“ The test which may well be applied in 
a case lik: this is, who would win if no 
evidence were given on cither side, and it 
seems to us that upon the facts admitted 
the plaintiff, must win if the defendant 
does not prove the case set up by him,” 
per Mitter &. Ghose, JJ.1 

(7) Miller & Barber, 1 M. & W., 427. 

(8) Poweil, Ev., 333 ; Wills, Ev., 2nd 
Ed., 35. See 2 Hyde, 182. 
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as claimed it(l) ; he cannot claim the right to begin in the sense of merely 
addressing the jury on the issue. Where there are several issues, some of which 
are upon the plaintiff, and some upon the defendant, the plaintiff may begin 
by proving those only which are upon him, leaving it to the defendant to give 
evidence in support of those issues upon which he intends to rely ; and the 
plaintiff mav then give evidence in reply to rebut the facts which the defendant 
has adduced in support of his defence.(2) If, however, the plaintiff in such 
a case gives in the first instance any evidence on the issues, which lies on the 
defendant, he is bound to complete his whole case, and will not be entitled 
to call a portion of his evidence in reply.”(3) 


The phrase “ burden of proof ” has two distinct meanings namely the 
burden of establishing a case and the burden of introducing evidence. The 
burden of establishing a case remains throughout the entire case, where the 
pleadings originally place it. It never shifts . The party, whether plaintiff 
or defendant, who substantially asserts the affirmative of the issue has this 
burden of jiroof. It is on him at the beginning of the case ; it continues on 
him throughout the case ; and when the evidence, by whomsoever introduced, 
is all in, if he has not, by the preponderance of evidence required by law, estab¬ 
lished his position or claim, the decision of the tribunal must be adverse to 
such pleader. On the other hand, the burden of proof, in the sense of burden 
of evidence, may shift constantly as evidence is introduced by one side or the 
other,—as one scale or the other preponderates over its fellow. To carry out 
the same metaphor ; so often and so long as the scale containing an adverse 
amount of evidence preponderates to a certain extent by reason of evidence 
adduced in that behalf, the duty or necessity rests on a party to introduce 
opposing evidence which shall restore the equipoise, or. if possible, strike a new 
balance. 


This necessity or duty may, and usually does, alternate constantly between 
the parties. This is “ the burden of evidence ”—burden of proof in the second 
of the senses abovementioned. But when the entire evidence is in, it is legally 
necessary to conviction, or other affirmative action by the tribunal, that the 
final balance should be one way, that a certain one of the scales should eventually 
preponderate and preponderate to a definite extent. This necessity has not 
any time shifted, but has remained constantly throughout the trial, on one 
of the parties alone ; to wit on him who had the affirmative of the issue. This 
is the “ burden of establishing ”—burden of proof in the first of the senses 
abovementioned.(4) The question of anus of proof only arises where there is 
a question of fact to be determir vjd and there is no evidence one way or the 
other which will enable the Juc^ge to come to a conclusion. In such a case 
the Court has to decide whether the burden of proving the fact lies upon the 
plaintiff or the defendant. If t ie burden of proof lies upon the plaintiff and 
the proof of that fact is essential to his case, then the plaintiff must fail because 
he has not discharged the burden which lay upon him. On the other hand if 
the onus of proving the fact was upon the defendant and its proof is essential 
to the defendant’s success in the case, then the defendant must fail because, 
he has failed to discharge the burden which lay upon him. Whether, however 
in the first instance the onus lies upon the plaintiff or the defendant, if there 


(1) R. v. Toolre, 25 St. Tr., -146. 447 ; 
Smart v. Bay tier, 6 C. & P., 71; Oakely 
v. Ooddccn, 2 F. & F., 656. 

(2) Shaw v. Beck, 8 Ex., 3<2. 

(3) Brcnune v. Murray, Ry. & M., 254; 
Wills, Ev., 26, 27; ib., 2nd Ed., 38; 
Taylor, Ev., §§ 384, 386. See Civil Pr. 
Code, s. 180. 

(4) Best, Ev., Amer. N'-tes, 269, 270. 


Whore all the evidence is in, the debate 
as to onus is academical. All thift remains 
to do is to draw the necessary inferences 
from the facts, Shrcc Chidambora v. 
Vclrama Rcddi , 27 C. W. N., 245, 256. 
See Sudhanya Kumar Singha v. Gour 
Chandra Pal, 35 C. L. J., 473; Basiruddin 
v. Mokima Bibi, 22 C. W. N., 709, 713 
and next note. 
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is evidence adduced by both the parties then the question of the burden of 
proof becomes immaterial and the Court has to determine upon the evidence 
before it-.(l) 

As already observed, the burden of proof may be affected by presump¬ 
tions.^) The burden of. proof is shifted by those presumptions of law which 
are rebuttable ; by presumptions of fact of the stronger kind; and by every 
species of evidence strong enough to establish a primd facie case against a party. 
When a presumption is in favour of the party who asserts the negative, it only 
affords an additional reason for casting the burden of iiroof on his adversary; 
it is when a presumption is in favour of the party who asserts the affirmative, 
that its effect becomes visible, as the opposite side is then bound to prove his 
negative.(3) So sections 107—111, post , enumerate instances in which the bur 
den of proof is determined in particular cases not by the relation of the parties 
to the cause (as is the case in sections 101—106), but by presumptions.(4) It 
is in fact in this connection, perhaps, more strongly than in any other, that 
the force of a so-called “ presumption of law ” becomes evident. Such a pre¬ 
sumption shifts the burden of proof in the sense of the “ burden of evidence ” 
—the burden of going forward with new evidentiary matter. The establish¬ 
ment by one party, in discharge of the onus of a legal presumption, casts on 
the other the burden of disproving it; in other words, it shifts the burden of 
evidence. When conflicting evidence on the point covered by the presumption 
of law is actually gone into, the presumption of law is functus officio as a pre¬ 
sumption of law. The presumption of fact upon which such ]Agal presumption 
was founded is to be weighed by the tribunal with the other evidence in the 


case.(5) 

In conclusion, the general principle with regard to the burden of proof 
may be stated to be that a party, who desires to move the Court, must prove 
all facts necessary for that purpose (sections 101—105). This general rule is 
however, subject to two exceptions : (a) He will not be required to prove such 
facts as are especially within the knowledge of the other party (section 106); 
nor ( b) so much of Ins allegations in respect, of which there is any presump¬ 
tion of law (sections 107—113), or, in some cases, of fact (section 114) in his 
favour. (6) 


101 . Whoever desires any Court to give judgment as to Hunt 
any legal right or liability dependent on the existence of facts luoof 
which he asserts must prove that those facts exist. 


When a person is bound, to prove the existence of any fact 
it is said that the burden of proof lies on i 2 3 that person. 


Illustrations. 

(а) A desire a Court to give judgment that B shall bo punished lor u crime \Vliich 
A says B has committed. 

A must prove that B has committed the crime. 

(б) A dosires a Court to give judgment that ho is entitled to certain land in the posses¬ 
sion of B, by reason of facts which he asserts, and which B denies, to be true. 

.4 must prove the existence of those facts. 


(1) Jhari Singh v. Tokharam Morwari, 
52 I. C., 860 and see last note. 

(2) As to presumptions, v. ante, notes 
to s. 4. As to presumptions shifting onus 
see Kundatt Lai v. Mussamut Bcgam utt* 
nissa. 2 C. W. N., 937 (P. C.). 

(3) Best, Ev., § 273. The party who 
asserts the negative must begin whenever 


there is a disputable presumption of law 
in favour of an affirmative allegation. 
Taylor, Ev., § 367. 

(4) Steph. Introd., 174. 

(5) Best, Ev., Amer. Notes, pp. 269, 
270. 

(6) See Taylor, Ev., §§ 367, 376A. 
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\o80 BURDEN OF PROOF. 

102o The burden of proof in a suit or proceeding lies on 
that person who would fail if no evidence at all were given on 
either side. 

Illustrations. 

(a) A sues B for land of which B is in possession, and which, as A asserts, was left to 
A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his possession. 

Therefore the burden of proof is on A. 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud 
which A denies. 

If no evidence were given on either side, .4 would succeed, as the bond is not disputed 
and the fraud is not proved. 

Therefore the burden of proof is on B. 

103. The burden of proof as to any particular fact lies on 
that person who wishes the Court to believe in its existence 
unless it is provided by any law that the proof of that fact 
shall lie on any particular person. 



Illustration. 

(a) A prosecutes B for theft, and wishes the Court to believe that B admitted the 
theft to G. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was elsewhere. He 
must prove it.(l) 

104. The burden of proving any fact necessary to be proved 

? n to enabIe an y person to give evidence of any other fact 
on the person who wishes to give such evidence. 

Illustrations. 

2 A !° PrOVe V lyin " deClaration *>y R -4 must prove B’s death. 

( ) A wishes to prove, by secondary evidence, the contents of a lost document. 

A musfc P rovo that the document 1ms been lost. 

Principle.—See Introduction to Chapter VII, ante. The following notes 

SIXES; S&S & 8 “ d “ "■«» 

89. 101 106 (Burden of proof determinable bij 

relation of parties .) 

sa. 107—111 (Burden of proof determinable by 
presumptions.) 

as. 112—113 (Conclusive presumptions.) 

8 . 114 {Presumptions of fact.) 

-97A ; Steph. Int-rod., 174 ; Taylor, Ev., §§ 364r-390 ; Best, Ev.J 


3 (“Court.”) 

3 (“Fact”) 

3 (“ Proved.”) 

101 (Definition of “ burden of 
proof”) 

3 (** Evidence”) 

Steph. Dig., Arts. 93- 


» - Notosto “'‘me. Hth Ed., 298—300; Powell, Ev., 9th Ed ' 150^166 ■ 

Ev., 74 SI - IBLn’ Ct . "k' °” Prosam l’ fcionB i Wharton, Ev., §§353—372 ; Greanleaf! 

dealino’wjtl,’ i ’ I'’ Kv ’' ( re£erenoes to h« sought for under the title 

Burr T * particular matter in question). Lawson on Presumptive Evidence, passim ■ 

15 ‘V?* ^gmor*. « *■ 83, a sc,., cud the authoriti”-' 
booksand case-law, oited in the following sections. 

(1) For a criminal case in which this 

section was held to have been misapplied, 


see Sadhu Sheikh v. R ., 4 C. W. N., 576 
(1900). 
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BURDEN OF PROOF. 

COMMENTARY. 

See, as to the general principles regulating the burden of proof, the Intro- Burden of 
duct ion to the present Chapter. Some illustrative reported cases in which proof, 
those principles have been applied are cited hereafter, their subject matter 
being arranged in alphabetical order. It is incumbent on each party to dis¬ 
charge the burden of proof which rests upon him.(l) Where the burden of 
proof lies on a party and is not discharged, the suit must be dismissed. (2) 

When the issue raised by the Court is in substance whether the plain tiffs or 
defendant’s story is true, it is possible that neither of the stories may Ite true, 
and the question then arises wliich of the two alternatives of the issue is the 
really material one. Usually the really material one is the first of the issue 
i viz ., is the plaintiff’s story true ? If the defendant’s defence is a plea in con¬ 
fession and avoidance, viz., a plea which admits that the plaintiff’s story is 
*>ue but avoids it, then if the defendant fails to prove his case, the plaintiff 
may recover. But if the defence is substantially an argumentative traverse 
of the +j*uth of the plaintiff’s story, not admitting that one word of it is true 
and setting U p certain things perfectly inconsistent with it, the second alternative 
of the issue iught to be rejected and the truth of the plaintiff’s story becomes 
the real question. If the plaintiff then does not prove the affirmative of his 
ibbue, tile consequence is that he must fail, and the defendant may say, “ it 
is wholly immaterial, whether I prove my case or not; you have not proved 
yours.”(3) The burden of proof in the sense of the burden of introducing 
evidence may and constantly does shift during the trial.(4) There are many 
cases in which the party on whom the burden of proof in the first instance lies, 
may shift the burden to the other side by proving facts giving rise to a pre¬ 
sumption in his favour(5) or by showing an admission.(6) The amount of 
evidence required to shift upon a party the burden of displacing a fact may 
depend on the circumstances of each case.(7) When the case of a plaintiff 
is scanty in point of evidence, it is a sufficient answer that from the situation 
of the plaintiff the evidence of that which is in contest between the parties is 
not so fully within his reach as it is within the reach of the other party, and 
that there is on the part of the plaintiff evidence enough primd facie, as it is 
said in England, to go to a jury. It is then for the other side to consider how 
he shall meet that evidence. He may leave the plaintiff to prevail by the 
force of his own case, contending that he is not called upon to answer it, unless 
it is such as, if unanswered, disposes of the case. But if, instead of relying 
upon the weakness of the plaintiff’s case, he meets it and undertakes to rebut 
it by counter evidence, the Court will look to the sort of evidence produced, 
and if it is not such as might have been expected, the Court will draw conclu¬ 
sions adverse to him from this fact. So in appeal it being incumbent on the 
appellant to show that the judgment of the Court below is wrong, the Court 
must consider what was the nature of the whole of the evidence before that 
Court.(8) The Court will generally, as respects the quantum of evidence 




(1) Baijnath Sahay v. Rughonath Per- 
shad, 12 C. L. R., 186, 193 (1892). 

(2) Appa Rau v. Subbunno, 13 M., 60 
(1889). 

(3) Raja Chandranath v. Rarnjai 
Maxumdar, 6 B. L. R., 303, 308 (1870). 
Arumugam Chetty v. Perriyannam Servai, 
25 YV. R., 81, 82 (1876). See Haji Khan 
v. Baldco Das, 24 A., 90 (1901). 

(4) v. ante, pp. 677, 678. Davlata v. 
Gancsh Shastrc, 4 B., 295 (1880); Wista- 
rini v. Kali Per shad Dass, 23 W. R., 431 
(1875) ; Shields v. Wilkinsons, 9 A., 398 
(1887) : Govinda v. Josha Prcmaji, 7 B.. 


73 (1878) ; Mano Mohon v. Afothura 
Mohun, 7 C., 225 (1881); Rameshwar 

Kocr v. Bharat Per shad, 4 C. W. N., 18 
(1899) ; Suleiman Kadcr v. Mehndi Afsur, 
2 C. VV. N., 186 (1897) ; Hem Chandra v. 
Kali Pros anno, 30 C., 1033, 1042 (1903). 

(5) Mano Mohun v. Mathura Mohun, 7 
C., 225 (1881). 

(6) Bala v. Shiva, 27 B. r 271, 278 
(1902). 

(7) Cassumbhoy Ahmcdbhoy v. Ahmcd- 
bhoy Hubibhoy, 12 B., 280 (1887). 

(8) Sooriah Rosv v. Cotaghery Boochia, 
2 Moo. I. A., 113, 124 (1888). 
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required, consider the opportunities which in particular cases each party may 
naturally be supposed to have of giving evidence.(1) 

The general rule of evidence is that if, in order to make out a title, it is 
necessary to prove a negative, the party who avers a title must prove it.(*2) 
“ A proviso is properly the statement of something extrinsic of the subject- 
matter of a covenant which shall go in discharge of" that covenant by way of 
defeasance : an exception is a taking out of the covenant some part of the 
subject-matter of it. If these be right definitions, the plaintiff need never 
state a proviso, but must always, state an exception : and whether particular 
words form a proviso or an exception, will not in any wav depend on the precise 
form in which they are introduced, or the part, of*" a deed in which they are 
found.’ (3) This has been laid down as a rule of pleading, but it holds goorl as 
a rule of procedure also upon the question of burden of proof. So if a" clause 
in an instrument, such as a policy of assurance, be an exception, the plaintiff 
must not only state it, but show that it is not applicable ; if it be a provision 
the defendant must state it, and show that it applies.(4) Owing to particular 
circumstances, in some cases.where the burden of proof is on the plai ai --iff very 
slight evidence may be sufficient to discharge the onus and shift it t J the other 
side. In such cases slight evidence means evidence which doe? u °t go the 
whole length of proving a particular fact, but which suggests it. -But slight 
evidence must not be confounded with suspicious evidence or evidence which 
is open to question.(5) 


When a claim is founded upon a distinct statement of account signed by 
the defendant, m vhich he acknowledges a particular sum to be due to the 
plaintiff, it is tor the defendant to produce evidence to rebut the prirna fdcie 
case made against mm.(6) When one party alleges a transaction to be a mort¬ 
gage and the other alleges it to be a sale, and the books of the defendant con¬ 
tain entries which support the case of the plaintiff, the burden of proof is shifted 
from the plaintiff to the defendant, and it is for the latter to produce evidence 
to neutraUze or explain away the effect of these entries.(7) Where there is an 
obligation to lender an account, it includes a duty to show prima facie that the 
account rendered is correct and complete, and that duty extends to both sides 
of. the account.(8) AY hen the accounts of a mortgagee who has been in posses¬ 
sion are being taken, his income-tax papers are inadmissible as evidence in his 
favour, though they may be used against him. It is the mortgagee’s duty to 
keep regular accounts, and the onus lies in the first instance upon him. If he 
has not kept proper accounts, the presumption will be against him; but this 
does not mean that all statements of the mortgagor against him must there¬ 
fore be taken as true. (9) As to the burden of proof on taking of partnership 
accounts(lO) and the presumption of dissolution of partnership from a brief 
account-(ll) see below. In an agency account the plaintiff has only to show 
that the defendant is an accounting party and then it is for the latter to prove 
the amount of his receipts.(l2) 


Cl) Rajah K is sen v. Narcndra Singh, 
!'• R-, 3 l A.. 85, 88 (1875); sec Ram 
Prasad v. Raghunandan Prasad, 5 A., 738 
(1885). 

(2 1 Poolin Bchary v. Watson & Co., 
9 W. R., 190, 192 (1868). 

(3) Thursby v. Plant, 1 Wms. Sound., 
p. 233b., followed in Aya Syud v. llajec 
Jackariah, 2 Ind. Jur., N. S., 308, 310 
(1867); as to pleading exceptions, see 
Raj/; Bchari v. Haramoni Debya, 15 C„ 
556-557 (1888). 

(4) Aga 0 ad tick v. Hajee Jackariah, 2 
Ind. Jur., N. S., 308, 310 (1867). 

(5) H;ir Dyal v. Roy Kristo, 24 W. R. f 


107 (1875). 

(6) Simon Elias v. Jorazvar Mull, 24 
W. R., 202 (1875). 

(7) Govinda v. Josha Prcmaji, 7 B., 73 
(1876). 

(8) Mayen v. Alston, 16 M., 245 (1892). 
(9 > Shah Gholam v. Mussamat Emanum, 

9 W. R.. 275 (1867). 

(10) Thirtikumarcsan Chctii v. Subaraya 
Chctti, 20 M., 313 (1895). 

(11) Joopoody Sarayya v. Lakshmana- 
swamy, P. C., 36 M. f 185 (1913). 

(12) Ram Dass v. Bhagwal Dass, 1 All. 
L. J.. 347 (1904) ; Ragutiath v. Ganpathi, 
27 All.. 374. 
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The burden of proof as to the relationship in the case of principal and agent Agency, 
is dealt, with by section 109, pout, to the notes of which section reference should 
be made. See as to agency account, last paragraph. 

When a claim has been made by a third party to property attached, it is Attach- 
for the claimant to begin, and he must prove that the property belonged to ment - 
him or was in his possession.(1) But if he starts his case sufficiently, as by 
showing that a deed of sale had been executed in his favour by the judgment- 
debtors, that possession had been given to him and that the consideration of 
the sale had passed, this is sufficient to shift the onus on to the defendant.(2) 

When a judgment-creditor has obtained a writ of attachment against the pro¬ 
perty of his judgment-debtor, but such debtor has no property against which 
the writ can be enforced, the judgment-creditor is entitled to an order for 
execution of his decree by attachment of the person of the debtor, and the 
burden of proof is on the latter to show that he has no means of satisfying the 
debt, and that he has not been guilty of any misconduct, not on the creditor 
to show that by sending the debtor to prison some satisfaction of the debt will 
be obtained.(3) See the undermentioned case(4) as to the burden of proof 
in the case of allegation of the non-observance of the formalities necessary to 
attachment. Where the decree-holder attached certain property in the hands 
of the judgement-debtor’s sons, it was held to be for the latter to prove that 
the property sought to be sold in execution was the joint ancestral property 
of themselves and their father and could not be attached in execution after 
the father’s death. (5) 

Where an auction-purchaser brought a suit to obtain possession of certain Auction- 
julJcurs, which he alleged formed part of his zemindary of S , the defendant purchaser, 
being in possession thereof, and his possession having been confirmed in an Act 
IV case, it was held that the burden of proof rested on the plaintiff to show' that 
the julJcurs in dispute formed part of the assets of the zemindary at the time 
of the perpetual settlement. (6) 

A person seeking to exercise the statutory right of avoiding an encum- Avoidance 
brance given him bv the 12th section, Ben. Act VII of 1868, or by section 66 of encum- 
of Ben. Act VI of 1869, must give some primd facie evidence to show-* that 
the encumbrance, which he seeks to avoid, comes within the purview of the ment: Sal 
section. (7) In a suit to set aside a settlement where the defendant pleaded Thakbust. 
that the tenure was dur mokurari , it was held that the onus was on the defendant 
to prove the validity and propriety of the settlement.(8) Where a collector in 
exercise of his lawful function, assumed the jurisdiction to sell a palni taluk 
the onus was on the plaintiff alleging it to show that he had no jurisdiction.(9) 

Where a suit was brought under the provisions of the Bengal Tenancy Act, 
section 149, cl. (3), and the plaintiff made out a very strong case in support of 
his title to the rents in deposit, it was held that the onus was then shifted on 


(1) Nga Tha v. Burn, 2 B. L. R., F. 

B. ( 91 (18681; s. c., 11 W. R., F. B.. 8: 
Govind Atmaram v. Saniai, 12 B., 20 

(1887). 

(2) Digumburcc Dosscc v. Banco 
Madhab, 35 W. R., 155 (1871). 

(3) Scion v. Bijhon, 8 B. L. R., 255 
(1872); s. c., 17 W. R., 165. 

(4) Ramkrishna v. Surfunnissa Begum, 
L. R., 7 I. A., 157 (18S0); s. c., 6 C., 
129. 

(5) Hemnath Rai v. Janke Rai, 2 All. 
L. J., 272 (1905). 

(6) Forbes v. A Tear Mahomed, 20 W. 

R., 44 referred to in Nityauand 


Roy v. Banshi Chandra, 3 C. YV. N. f 341 
(1899), in which case it was said that no 
hard and fast rule could be laid down 
as to where the burden of proof began 
or ended. 

(7) Koylashbashincy Da-sscc v Gocool- 
t/toni Dassec, 8 C., 230 (1881) ; Gobind 
Nath v. Reilly t 13 C., 1 (1886); decided 
under s. 66 of Bengal Act VIII of 1869; 
but see also Rash Behari v. Hara Moni , 
15 C., 557 (1888). 

(8) Nad tar Chand v. Ch under Sikhur t 
15 C., 765 (1888). 

(9) Kalcc Koomar v. Maharajah of 
Bard nan, 5 W. R.. 39 (1866). 


If 
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transactions 


the defendant.(l) The onus of proving that 
lies on the person alleging it.(2) 



thakoust proceedings are wrong 


It is very much the habit in India to make purchases in the names of others, 
and these transactions are known as benami transactions. But the person who 
impugns the apparent character of the benami transaction must show some¬ 
thing or other to establish that allegation.(3) An important criterion in these 
cases is to consider from what source the money come 3 with which the purchase- 
money is paid.(4) In a great number of cases they are made in the names of 
persons ignorant at the time of their being so made.(5) Though the source of 
purchase-money is an important fact in most of the cases raising the question of 
benami or not benami, it is not the only test of ownerships, and accordingly the 
Privv Council, in the case last mentioned, held the source of money was con¬ 
sistent with the claimants having, as the defence alleged, intended to make 
a gift of the property to the holder of it; and the right inference from the 
facts was that it was not held bemmi for the claimant but belonged to the 
defendant.(7) Blit, however inveterate the holding of land benami may 
be in India, that does not justify the Courts in making every presumption 
against apparent ownership.(8) In cases of alleged benami sales, effect should 
be given to the evidence of possession and enjoyment since the purchase as 
showing who is the substantial owner. The burden of proof lies on the person 
who maintains that the apparent state of things is not the real state of things 
and the apparent purchaser must be regarded as the real purchaser, until the 
contrary be proved.(9) So the burden of proof is upon him who alleges that the 
certified purchaser and registered owner is a henamidar.{\Qi) When a person sues 
for possession of land, and the defendant alleges that, the plaintiff purchased 
the land benami for him, the onus is on the plaintiff to establish a prirnd facie 
case, and the allegation of the defendant does not shift the burden of proof.(ll) 
flie presumption of the Hindu law, in a joint undivided family, is, that the 
whole property of the famil)- is joint estate, and the onus lie 3 upon a party 
claim 1 2 3 4 * 6 ng any part of such property as his separate estate to establish that fact, 
w lere a purchase of real estate is made by a Hindu in the name of one of his 
son.-, he presumption of the Hindu law is in favour of its being a benami 
purchase, and the burden of proof lies on the party in whose name it was pur¬ 
chased to prove that he was solely entitled to the'legal and beneficial interest 
m such purchased estate. The same rule applies to Mahomedans.(12) The 


(1) Trailokhya Mohini Dasi v. Kali 
Prosanna Ghosc (1907), 11 C. W. N., 380. 

(2) Lcelanund Singh v. Luchtnunar 
Singh, 10 C. L. R., 172 (1880). 

(3) Hakim Afaulvi Mahomed v. Bharat 
Indu, 23 C. W. N. f 321, P. C. 

(4) Bilas Kunwar v. Dcsraj Ranjit 
Singh, P. C., 37 A., 557 (1915), 42 I. A., 
202; Dhurm Das Pandey v. Shama Soon- 
dri Dibiah, 3 Moo. I. A., 239 (1883) ; 
Parbati Dasi v. Raja Baikuntha Nath 
Dey, 18 C. W. N., 428 (1913). 

r 51 Gopcekristo Gosain v. Gunga- 
pcrsaud Gosain, 6 Moo. I. A., 53, 72, 74 
(1854). For a case in which the Privy 
Coiincjl held that the benami transaction 

had been elaborated with a perfection 
that is uncommon even in India,” see 
Rutta Singh v. Bajrang Singh, 13 C. L 
R., 280 (1883). 

(6) Ram Narain v. Mahomed Hadi 23 
C., 227 (1898 ). 


(7) Ibid. 

(8) Munshee Bualoor v. Shumsoonissa 
Begum, 11 Moo. 1. A., 551, 602 (1867); 
s. c., 8 W. R., P. C., 3. 

(9) Deo Nath v. Peer Khan, 3 Agra 

Rep., 16 (1868) ; Suleiman Kader v. 

Mehudi Afsur, 2 C. W. N., 186 (1897) ; 
Ramabai v. Ramchandra Shivram, 7 Bom. 
L. R., 293 (1905). 

(10) Baijnath Sahay v. Rughonath Per- 
shad, 12 C. L. R., 186 (1882); and see 
Satya Moni v. Bhagobutty Churn, 1 C. L. 
R., 466 (1878). 

(11) Huri Ram v. Raj Coomar, 8 C., 
759 (1882) ; see Mookto Kashec v. Anundo 
Chundra, 2 C. L. R., 48 (1878). 

(12) Huri Ram v. Raj Coomar, 8 C., 

759 (1882) ; Naginbhai v. Abdulla, 6 B., 
717 (1882). But the evidence may 

dcsiroy the presumption of benami, Saved 
Ashgar v. Syed Mchdi, L. R., 20 I. A., 
38 (1892). 
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, to benami conveyances taken by a father in the name of a son, whether 
in Hindu or Mahomedan families, should be considered in all Courts in India 
as conclusively settled by the rule laid down by the Privv Council decision 
cited in note (5), p. 684(1). But proof that the father’s object was to affect 
the ordinary rule of succession as from him to the property in question will take 
the case without this rule.(2) This rule is equally applicable to an account 
opened in a man’s books in the name of his son a3 to a purchase by him in his 
son’s name. The frequency of benami transactions in this country forbids 
any presumption being raised in either case contrary to that which arises in 
favour of the person who provides the funds.(3) When a purchase is made 
by a Hindu or Mahomedan in the name of his son, and when the rights of cre¬ 
ditors are in issue, very strict proof of the nature of the transaction should 
be required from the objector to such rights, and the burden of proof lies with 
more than ordinary weight on the person alleging that the purchase was in¬ 
tended for the benefit of the son. (4) Where there was no evidence that a son 
had a separate fund, it was held that there was a strong presumption that 
property purchased had been bought by his father in his name and was not 
the son’s self-acquired property.(5) In a suit to declare certain sales benami 
in a case where the property of a husband was sold to realize a fine of Court and 
passed from hand to hand until it was sold to the wife, who moreover was in 
possession of the property when the sale of the husband’s right and interest 
took place, it was held that the plaintiff was entitled to a clear finding as to 
whether the wife held the property in her right or in trust for her husband ; 
and that the onus of showing the source whence the money came was on the 
wife. An uninquiring purchaser from a Hindu wife whose husband is living 
at the time is in no sense a bond fide purchaser without notice.(6) But it has 
been stated that the general principle laid down in this case has been overruled 
by the Privy Council.(7) Quaere, whether in the absence of any evidence to 
show the source from which the purchase-money was derived, there is a pre¬ 
sumption that property purchased in the name of a Hindu wife is the property 
of her husband and has been purchased with his money. Semble —There is no 
presumption one w r ay or the other, but the burden of proof in each particular 
case must depend upon the pleadings and the position of the parties as plain¬ 
tiffs or defendants.(8) In a recent case in the Privy Council where a Hindu 


(1) Ruknadaivla v. Hurdwari Mull, 5 
B. L. R., 578, 583 (1870) ; s. c., 14 W. 
R , P. C., 14; 13 Moo. I. A., 395. 

(2) lb.; and see Raja Chandranath 
Ramjai Masumdar, 6 B. L. R., 303 (1871). 

(3) Ashabai v. Haji Rahimtuila, 9 B., 
115, 122 (1885). 

(4) Naginbhai v. Abdulla, 6 B., 717 

(1882); Ruknadowla v. Hurdwari Mull, 

5 B. L. R-, 578 (1870). 

(5) Parbati Dasi v. Raia Baikuntha 

Nath Dev, 18 C. W. N., 428 (1913) 

(P. C.). 

(6) Bindo Bashince v. Pearec Mohun, 

6 W. R., 312 (1866) ; and as to the onus 
probandi, to prove the source of the 
purchase-money, see Srceman Chunder v. 
Gopal Chunder, 11 Moo. I. A., 28 (1866) ; 
s. c., 7 VV. R., P. C., 10 explained in 
Roop Ram Sasccram, 23 W. R., 141 
(1875); Face Buksh v. fukeerooddecn 
Mahomed, 14 Moo. I. A., 234 (1871). 

(7> Chowdrani v. Tarini Kantk, 8 C., 
545, 548. 553, 554 (1882). 

(8' lb.; reversed on the facts, 13 C., 


182, distinguished in Nobin Chunder v. 
Dokhobala Dasi, 10 C., 686 (1884) ; where 
it was pointed out that the question con¬ 
sidered was whether as between a husband 
or a purchaser at a sale in execution 
against the husband, there is any presump¬ 
tion that property standing in the name 
of the wife is held by her benami for her 
husband; which question is entirely 
different from that whether a wife, a 
member of a joint family, is, as regards 
property held in her name, in the same 
position as her husband with respect to 
property acquired in his name and subject 
to the same presumption in favour of the 
joint family; see also post sub. voc . 
" Hindu Law,’' " Joint-property/* Ac¬ 
cording to the law as prevailing in the 
Bombay Presidency a purchase hy i hus¬ 
band in the name of his wife does not 
raise any presumption of a gift to ths 
wife or of an advancement for her benefit. 
Motivahu v. Purshotam Doyal, 6 Boni, L. 
R., 975 (1904) ; see also Barhatunnxs sa v. 
Fosl Haq, 26 A., 272, 288 (1904), in 
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with two wives had a Mahonunedan mistress for whom he had already provided 
and bought a house with his own funds in her name and registered it in ber name 
but kept possession and took the rent of the house, it was held that on the 
evidence this was a benami transaction.(1) In Hindu law there is no presump¬ 
tion that transactions which stand in the name of the wife are the husband’s 
transactions.(2) When a wife acquires property by her own exertions, she is 
entitled to hold it independently of her husband and on her death it descends to 
her heirs.(3) When a plaintiff claims land as purchaser in good faith from 
a bsnamidar who has been registered as owner and who by the act of the true 
owners had been allowed to become the apparent owner, the burden of proof 
lies upon the plaintiff.(4) The onus of proving a particular transaction to be 
izm farzi lies on the person alleging it.(5) 

Bonds. In a suit on a bond it is for the plaintiff to prove the amount of the debt, 

and this will he done sufficiently in the first instance by proof of the execution 
of the bond. It is for the defendant to prove in answer, if he can, that such 
amount is less than the sum sued for.(6) Where the plaintiff in a suit on a 
bond accounted for not producing it by alleging that the defendant had stolen 
it, and the defendant admitted execution but alleged that he had satisfied it, 
it was held that the defendant was bound to begin and to prove payment either 
by evidence to the fact or by the production of the bond, or both.(7) In the 
undermentioned case(8), the plaintiff sued on a deed which purported to be one 
of absolute sale. It was admitted that an ekrar had been executed in favour 
of the mortgagor restoring to him the equity of redemption. But the plaintiff 
produced this ekrar and said it had been made over to him by the mortgagor 
who had relinquished the equity of redemption. The defendant alleged that 
the ekrar had been lost and had somehow found its way to the plaintiff. It 
v was held that the presumption of law was in favour of the plaintiff, and that 
f it lay on the defendant to prove its loss. Where the plaintiff sued on a bond 
and the defendant attempted to reduce the claim on the ground that the money 
had not been received in full, and endeavoured to substantiate this defence by 
calling for the books of the plaintiff, it was held that the burden of proof was 
entirely on the defendant.(9) 

When the plaintiff sued on two bonds, and the defendant in his written 
statement as well as in his deposition admitted execution of the bonds, but 
pleaded non-receipt of consideration, it was held that the question of execution 
could not be gone into, and that the only question which could be tried was 
non-receipt of consideration. (10) Where the plaintiff was, as regards the pro¬ 
misor, the only person primd facie entitled to payment, it was held to be on 
tlie promisor to show that a payment to a third partv was binding on the plain- 
tiff.(Il) See further “ Consideration” and “ Recitals” post. 

Boundaries. In a question of disputed boundaries the onus probandi lies upon the plain¬ 
tiff to prove bv independent evidence his right to recover.(12) In a question of 


which it was held that there was no 
presumption of advancement. 

(1) lit Has Ktinzvar v. Dcsraj Ran jit 
Singh, P. C., 37 A., 557 (1915); 42 I. A., 
202 . 

(2) Afanada Sundari v. Mahananda 
Samakcr, 2 C. W. N., 367 (1897). 

(3) Afuthu Ramkrishna Naichcn v. 
Mariv.utha Goundan, 38 M., 1036 (1915). 

( J * Ru'.to Singh v. Bajram 7 Sitigh, 13 
C h. R., 280 (1883). 

(5) Gumatti Singh v. Chakkar Singh, 
8 O. C., 349. 

(6 • Scvaratn Aiyar v. Satnu Aivar, 1 
Mad H. C. f 447 (1863 ). 


(7) Chuni Kuar v. Udai Ram, 6 A., 73 
(1883). 

(8) Raj Coomar v. Ram Suhaye, 11 W. 
R., 151 (1869). 

(9) Rajcswari Knar v. Dal Krishan, 9 
A.. 713 (1887); s. c.. b. R., 14 I. A., 
142. 

(10) Gorakh Babaji v. Vithal Narayan, 
11 B., 435 (.1887). 

(11) Adarkhalam Chatty v. Marimuthu , 
22 M., 326 (1899). 

(12) Raja Leulanund v. Maharaja 
Moheshur, j0 Moo. I. A. r 81 (1864) ; s. c., 
3 W. R.. P C.. 19: Lcclanund Singh v. 
Luchmunttr Singh, 10 C. b. R., 169 (1880) ; 
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boundary tho Judicial Committee, the Court of last resort, is extremely reluc¬ 
tant to reverse tlie judgment of an Indian Court, and will not do so, unless 
they are, upon the facts and evidence, satisfied that the decision of the Courts 
below was clearly wrong. There is a strong presumption against a plaintiff 
who seeks to set aside an award made by Government officers, on a revenue- 
survey, after full local inquiry, for the purpose of obtaining a rectification of 
the boundaries between two estates, and the onus of proof that- the award was 
wrong lies on the party impeaching it.(1) But when a disputed line of divi¬ 
sion runs between waste lands which have not been the subject of definite pos¬ 
session, the ordinary rule regarding the onus upon a plaintiff seeking demarca¬ 
tion does not apply. The duty is on the defendant as on the plaintiff to aid the 
Courts in ascertaining the true boundary.(2) In those cases where scientific 
accuracy in regard to boimdaries cannot be attained, and especially in cases 
where the disputed line of division runs between waste lands which have not 
been the subject of definite possession, the ordinary rule in a suit of the 
onus falling on the plaintiff has no application. The parties to the suit are 
in the position of counter-claimants, and it is the duty of the defendant as much 
as the plaintiff to aid tho Courts in ascertaining the true boundary referred 
to. When the defendant in a suit for recovery of possession of land is clearly 
shown or found to have been in actual possession of the disputed area, the 
burden falls on the plaintiff to establish his title.(3) In a question of the 
boundary between a lakhiraj tenure and a zemindar’s mal land, there is no 
presumption in favour of one or the other, but the onus is on the plaintiff to 
prove his case.(l) Lands admittedly situate within the boundaries of zemin- 
dary are primd facie to be considered as part of the zemindary ; and it is for 
those who allege that they have been separated from the general lands of the 
zemindary and that they have been settled as a shikmi taluk to establish this 
allegation.(5) When land is within the ambit of the plaintiff’s zemindary 
and the defendants set up an adverse title by reason of an undertenure, the 
burden of proof is on the defendant. But where the plaiutiff admits that 
there is a Jiowla within his zemindary and that the defendant has lands in that 
howla , but alleges that he has exceeded the boundaries of that kouia and has 
encroached upon his lands, the onus is on the plaintiff to show that the defen¬ 
dant has encroached.(6) When a dispute arises regarding the direction of a 
boundary which one of the parties to a suit has demolished, and the other party 
proves its general direction, the onus of proof, that the direction is wrongly 
stated, if it be so, lies on the former who removed the boundary. (7) 

Where the defendant objects that the plaintiff omitted in a former suit to civil 
include the portion which he now claims and in respect of which he then had a procedure, 
cause of action, the objection being one of fact, the burden of proof lies on tho 
objector.(8) In a dispute as to the valuation of a suit, where the defendant j 
asserts that it is overvalued, the onus of proving the truth of the assertion is on ! 
him. (9) When a party complains in appeal that certain evidence has beea 
rejected by a lower Court, he must be able to show that the evidence was 


Rajah Ixclanund v. Rajah Mohcndcrnarain, 
13 Moo. r. A., 57 (1869). 

(1) Rajah Leclanund v. Raja Mohendcr 
narain, 13 Moo. I. A., 57 (1869). 

(2) Lukhi Narain v. Maharaja Jadu, 21 
I. A.. 39 (1893) ; s. c., 21 C.. 504. 

(31 Maharaja Sir Manindra Chandra v. 
Saradindu Ray , 27 C. L. J., 599; s. c., 45 
I. C., 767. 

(4) Beer Chundcr v. Rain Cutty, 8 W. 
R.. 209 (3 867) ; and sec Gungamala 

Chwdhrain v. Madhab Chunder , 10 W. 
R., 413 (1368). 


(5) Wise v. Bhoobun Moyee, 10 Moo. 
I. A., 165, 171 (1863) ; s. c., 3 W. R.. P. 
C., 5. 

(6) Rhcdoy Kristo v. Nobin Chunder, 

12 C. L. R., 457 (1880) ; see Nistarinee 
v. KcUipershail Dass , 23 W. R.. 431 

(1875). 

(7) Judvonath M it Hick v. Kalec Kristo, 
25 W. R . 524 (187$). 

(8) Skinner & Co. v. Ranee Shama, 19 
W. R., 429 (1873). 

(9) Uma Sankar v. Munsur .iti, 5 D. 
I.. R., App., 6 (18/0). 
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tendered and rejected.(l) As to the onus in criminal and civil appeals respec¬ 
tively, v. Notes, s. 3. If a person other than the defendant alleges that he ha 3 
been dispossessed, in the execution of a decree, from land or other immovable 
property which was bona fide, in his possession on his own account or on account 
of some person other than the defendant, and that it was not included in the 
decree, or if included in the decree, that he was no party to the suit in which 
such decree was passed; it was held under section 230, Act VIII of 1859, that 
it lay on him to prove his possession : that he might, if he wished, give evidence 
of title beyond possession, but it was not absolutely necessary for him to do so 
in the first instance.(2) The burden of proving that a summons was not served 
under the 19tli section of Act VIII of 1859, now 0. IX, r. 13, of the Civil Pro¬ 
cedure Code, lies upon the person claiming the benefit of the section.(3) A 
defendant who pleads the minority of the plaintiff as a bar to the suit is bound 
to substantiate his plea, (4) When a defendant impeaches the correctness of 
an Ameen’s report, the onus is on him and not on the plaintiff, who should not 
in the first instance be called upon to support its correctness.(5) In a suit for 
confirmation of a sale held in execution of a decree, the onus lies on the defend¬ 
ant to prove that there was a material irregularity in publishing and conducting 
it.(6) In suits for mesne profits when the defendants have been in posses¬ 
sion of the property as wrong-doers, the onus is on them to show what were the 
sums realized as rent during the time of their possession.(7) Where a person 
purchased at an execution-sale a tora garas huk, or the right to a certain annual 
payment made by Government, and sued the Collector to have his name 
inscribed on the books as the payee, it was held that the onus lav on the 
Government to show that the right was inalienable.(8) In a claim by judgment 
debtors to properties seized in execution of a decree against them as repre¬ 
sentatives of the original debtor the burden of proof was held to lie on the 
decree-holder who asserted that the property seized in execution of his decree 

J; bc LfjXnZ mi th m dece f s . ed debtor and as such in the possession of the 
judgment-debtors.(9) The plaintiff in a suit under 0. XXI, r. 63 of the Civil 
Procedure Code is neither in a better nor in a worse position than he was as a 
ckunant in the summary proceeding. It is sufficient for him to produce 
evidence of possession or title. If he shows that he is in possession, section HO 
of this Act throws the onus on the dcfendant.(lO) Plaintiff filed objection to 
attachment of property which was disallowed and then brought a suit under 
Cb XXI, r 63, of Civil Procedure Code. Held, that the onus lay on the plaintiff 
objector to prove that the deed he relied on was not fraudulent and collu.sive (ll ) 
If a defendant insists that an executor is a necessary party it is for him to show 
that he, the executor lives within the local limits of the jurisdiction of the 
Court m which the suit is brought.(12) It. lies on him who asserts it to prove 


(1) Modee Kaikhooscrozu v. Coovor- 
bhace, 6 Moo. I. A., 448 (1856). 

(2) Radha Pyari v. Nobin Chundra, 5 
B. L. R., 708 (1870) ; Iirindabun Chundcr 
v. Turachand Bundopadhya, 11 B. h. R., 
257 (1873 J ; Yusan Khatun v. Raw fiath 
Sen, 7 B. T.. R., App., 26 (1871) ; Sharoda 
Moycc v. Nobin Chundcr, 11 W. R., 
235 (1869) ; Mahomed Ausar v. Prokash 
Chundcr, 3 W. K., 8 (1867). 

... (J ora b Ah v. Chooramun Singh, 24 
W. R., 262 (1875). 

<«> Cl ’ yel Narain v. Bun-.carcc Singh, 
23 W. R„ 395 (1875); Nil Monee v. 
Auhccrunnissa Khanum, 8 W. R 371 
0867). 

(•>) Gourcc Narain v. Madhoosoodun 
Dutt, 2 W. R. (Act. X), 1 (1865). 

(6) Baudi Bibi v. Kalka. 9 A., 602 


(1887), see also Shib Singh v. Mukat 
Singh, 18 A., 437 (1896). 

(7) Brajcndra Coomar v. Madhub 
Chundcr, 8 C., 343 (1882). 

(8) Shambhoo hall v. Collector of 
Surat, 8 Moo. I. A., 1 (1859) ; 4 W R 
P. C., 55. 

(9) Abdul Rahman v. Mahomed Azim 
4 C. W. NT., xxviii (1899). 

(10) Palartctippa Chctti v. Maung Pro 
Song, a. li. K. (1905). See Narayan 
Cancsh v. Bhirrag, 2 N. L. R., 87. 

(11 ) i.aig Ram v. Thola Singh, 47 P L 
P- (1919). And see as to proof of 
possession Maung Po Hnin v. Ma Hnyem, 
3/ I. C.. 767; s. c., 10 B. L. T., 238. 

02 ) Kumar Saradindu v. Dhircndra 
Kant Roy, 2 C. L. J., 484. 
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law of a foreign State differs from ours, and in the absence of such 
proof it must be held that no difference exists, except possibly so far as the 
law here rests on the Specific Acts of the Legislature.(1) See “ Attachment ,” 
“ Auction-purchaser” “ Avoidance ,’ ante ; “ Notices” post. 


It is the established practice of the Courts in India, in cases of contract 
to require satisfactory proof that consideration has been actually received, 
according to the terms of the contract, and a contract under seal does not, of 
itself, in India, import that there was a sufficient consideration for the agree¬ 
ment. A plaintiff, however, suing to set aside a security admittedly executed 
by himself must make out a good prima facie case before the defendants can be 
called on to prove consideration.(2) .As to recitals of receipt of consideration 
in documents, see post, Recitals.” In a suit on an instrument the plaintiff 
is entitled to recover upon showing that it was executed by the defendant. 
The onus lies upon the defendant of showing the want of consideration.(3) 
Mere denial by the vendor of receipt of consideration acknowledged in the 
recitals of deed of sale is not in all cases sufficient to cast upon the vendee the 
burden of proving the payment of consideration. Where the plaintiff wished 
to set aside a contract of sale of which there had been performance and under 
which the defendant had been in possession and enjoyment of the subject- 
matter and in possession of the title deeds, he must establish at least a good 
prima facie title to the relief which he seeks.(4) In a suit to set aside a deed 
perfected by possession on the ground of failure of consideration, it lies upon 
the plaintiff to make out the case alleged by him, and to establish at least 
a good primd facie title to the relief prayed for, so as to cast on the defendants 
the burden of proving the consideration. A party who comes into Court to 
enforce a bond is in a very different position from him who is suing to set 
aside a contract imder which there has been possession and enjoyment and 
of which so far as it has yet been capable of being performed there has been 
performance.(5) It has been held that a recital of the receipt of such consi¬ 
deration in a deed may be sufficient proof of the receipt of such consideration 
for such deed : and an admission by recital in a document of further charge 
of the receipt of consideration upon a previous mortgage may be sufficient 
evidence of the receipt of consideration upon that mortgage. (6) But in a 
later case it has been held that the recital of receipt of consideration in a 
mortgage-deed of which the execution lias been proved only raises a rebuttable, 
though strong, presumption that the consideration was paid(7) and in another 
that recitals are not in themselves conclusive evidence of the facts alleged. (8) 
Where the defendant had admitted the receipt of consideration before the 
registering officer, the onus was held to be upon him to disprove such receipt. (9) 
And where a mortgagor whose bond contained an admission of receipt of consi¬ 
deration denied receipt of consideration before the Registrar, it was held that 


(1) Raghunathji Mule hand v. Jizvandas 
Madanjec, 8 Bom. L. R., 525, and as to 
proof that settler of a settlement was a 
foreigner with foreign domicile, see 
Bonnaud v. Charriol, 32 C., 631. 

(2) Raia Sahib v. Budhu Singh. 2 B. 
L. R., Ill, P. C. C 1869^ : see Baboo 
Ghansum v. Chukoivrce Singh , W. R., 
(1864), 197. 

(3) Juggut Chunder v. Bhugwan Chtin- 
dcr. Marsh. Rep., 27 (1862). 

(4) Rampal Ram v. Suba Singh , 4 

Pat., L. J., 517; s. c., 53 I. C., 83; as to 
onus on plaintiff in case of denial, see 
Ncki Ran: v. K hits hi Ram, 39 P. L. R., 
1919. 


(5) Kaleepershad Tewarec v. Pershad 
Sen. 12 Moo. I.,A., 282 (1869); s. c., 2 
B. L. R., P. C., 122. 

(6) Priyanath Chattcrice v. Bissessur 
Dass, 1 C. W. N., ccxxii (1897). As to 
however admission dispensing with proof 
of attestation, see Abdul Karim v. Soli- 
mum, 27 C., 190 (1899). 

(7) Babbu v. Sit a Ram, 36 A., 478 
(1914), per Richards, C. J. 

(8) Khub Lai Singh v. Ajodhya Mis- 
ser. 43 C., 576 (1916) ; sec Brij Lai v. 
Mila Kunzcar, P. C., 36 A., 187 (1914). 

(9) AH Khan v. Indar Pars had, 32 C,, 
950 (1896). 
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the onus of proving non-receipt of consideration lay upon the mortgagor.(l) 
But in the Allahabad High Court it has been held that the withholding of pos¬ 
session without protest raises a counter-presumption that the consideration 
has not been paid.(2) And in another case where the -plaintiffs; who were 
usufructuary mortgagees, did not claim possession'.till the period of limitation 
had almost expired, and the defendant pleaded that the consideration had not 
been paid ; it has been held that the butdeji of proof of the payment .of the 
consideration had been shifted to the plaintiffs.(3) . In the undermentioned 
case the plaintiff rested his case entirely upon the bond and the defendant’s 
acknowledgment thereon that Its. 8,000 were received in cash. At the trial 
the defendants proved that acknowledgment to be fictitious and that only part 
of the money had been advanced ; held that the onus was upon the plaintiff to 
prove in some other way the advance which he alleged.(4) When the execution 
of a mortgage or other conveyance is proved, it is not necessarv to prove as 
against a third person that the consideration passed.(5) If in a suit on a hundi 
the execution is admitted by the executant, the burden of proving special 
circumstances exonerating him from liability to the amount of the hundi lies 
on the executant. (6) In a suit to impeach a deed to which he has been a 
party the onus lies on the plaintiff to make out a case for setting aside on 
equitable grounds a deed duly executed for valuable consideration. (7) See 
further ante, ‘ Bonds and post, “ Recitals .” 


Contract: Where a party alleges a contract and breach thereof, with resulting dam- 

eonveyance. ages, it will of course, be upon him, in the first instance, to prove the contract, 
the facts of its violation, and injury suffered thereby. But if a defendant 
answers to a contract made by him, that he acted exclusively as agent for 
another, the burden is on him to prove such agency ; and so, if be set up infancy, 
accord and satisfaction, confession and avoidance; illegality, fraud, pavmenf 
or (to a note) failure of consideration.(8) In the case of a contract to sow 
indigo, not sowing would be primd facie evidence of dishonesty, and in order 
to claim the benefit of the fourth clause of the fifth section of Regulation XI of 
1823, the anus is on the person claiming the benefit to show that the negligence 
to sow had been accidental.^) The question of the burden of proof in cases of 
accidental injury to goods bailed depends upon the particular circumstances 
of each case : and, if the bailee gives an explanation of the nature of the acci- 

t 8 ?i 0t Uncontra 1 dlcted nor Vrimd facie improbable, the onus is 
shifted.(10) In the case cited the onus was placed on plaintiff to prove negli¬ 
gence of bailee.(11) Where a razmamah is alleged to have been obtained by- 
fraud or duress, the onus lies on the person alleging it to prove the fraud : it 
is not. sufficient to say that it is a case of doubt; that there are suspicious 


(1) Mahal ir Prasad v. Bishan Dyal 1 
All. L. J. (Diary), 186 (1904); s. c., 
27 A., 71. 

(2) Achoban-dil v. Mahabir (1896) 8 

A., 641. 

(3> Bihari v. Ramrhandra. A. C. 
(1911), 33 A., 483. Distinguishing Maha¬ 
bir Prasad v. Bishan Dyal , s upra. 

M) Lain Lahttti v. Saycd Haidar . 4 C. 
W. N . 82 (1899). 

(5) Chitman v. Ramchandra. 15 M.. 54 
0891), at p. 55; and see Lai Achal v. 
Raja Racial, 9 C. VV. N.. 477 : sc 32 1 
A.. 113, 121 (1905); R u p Chand v. Sar- 
bvssur Chandra. 10 C. W. N. 747 (1906) 
at p. 751. 

(Ci Ram Has v. Muihra Has 6 P. I. R 
(1905). 


(7) Ashibagi v. Abdulla Haji Mahomed, 
31 B., 271; following Melbourne Banking 
Corporation v. Brougham (1882). 7 A. C., 
307. 

(8) Wharton. Ev., § 357, and as to pay¬ 
ment Chuni Kuar v. Udai Ram (1883), 
6 A., 73. Sec, as to onus on subsequent 
purchaser without notice in suit for specific 
performance. 4 Pat. L. W., 152. 

(9) Lall Mahomed v. Watson Co.. 
1 Ind. Jur.. 3 (1866). 

(10) Shields v. Wdkinsoft, 9 A.. 398 
( 1887), Rampal Singh v. Murray & Co., 
22 A.. 164 (1899): cf. Wharton Ev., §§ 
363—365. 

(11) Dwarkarfath Rajmohun Choudhuri 
v. River Steam Navigation Co., 27 C. L. 
J-. 615, P. C. 
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circumstances &c., &c.(l) In a suit by zur-i-peshgi mortgagees for possession 
and to set aside a mukururee lease, which it was alleged by the defendant was 
granted to him by the mortgagor before the mortgage, it was held that, as the 
mulcururidars were in possession under a Magistrate’s order, the onus was on 
the plaintiffs, in the first instance, to give some evidence to impeach the validity 
of the lease : but this having been done and a strong case made out. the onus 
was shifted, and it was incumbent on the mukururidars to show that the 
mukururee was executed before the zur-i-peshgi mortgage and was granted 
bond fide for a real consideration and was intended to be operative. (2) Where 
a claimant against the estate of a deceased Hindu relied upon a document which 
purported to be executed by his widow, it was held that the onus of proving 
the execution was upon the claimant. (3) Primd facie when the execution of a 
mortgage or other conveyance is proved, further evidence is not required to 
show that the purchaser has taken the interest which the document purports 
to convey. (4) The onus is on the grantor of a maintenance grant (which is 
primd facie resumable on the death of the grantee) to show that he has a right 
to take minerals from the grantee’s property during the subsistence of the 
grant. (5) 


When the law makes the validity of a document depend on certain for¬ 
malities, then they must be duly proved by the plaintiff. If an act, for instance, 
makes a document inoperative unless duly registered or stamped, then the 
document cannot be put in evidence without proof of such registry, or stamp. 

But a 'primd fade compliance with the law in this respect is sufficient for the 
plaintiff’s case. If the document is, on its face, duly executed, then it will 
be presumed that the execution was regular, and the burden of contesting 
the execution falls on the party assailing the document.(6) If one of the con¬ 
tracting parties alleges that an agreement is opposed to public policy, it is for 
him to set out and prove those special circumstances which will invalidate the 
contraet.(7) Tn order to make a broker liable on the ground of want of 
authority, the onus is on the plaintiff to prove such want of authority.(8) See 
“ Accounts tc Agency ” “ Bonds” “ Consideration” ante ; “ Fraud ” “ Good 
and Bad Faith ” “ Insurance ” “ Landlord and Tenant “ Partnership 

“ Payment” “ Recitals,” post. 

The onus of proving everything essential to the establishment of the charge Criminal 
against the accused lies upon the prosecution who must prove the charge kaw. 
substantially as laid. That onus never changes. For every man is to be 
regarded as legally innocent until the contrary be proved, and criminality is 
never to be presumed.(9) 

So the burden of proving guilty intention lies upon the prosecution where 
the intent is expressly stated as part of the definition of the crime.(10) 


(1) Molee Lall v. Juggurnath Gurg, 1 
Moo. I. A., 1 (1836). 

(2) Shamnarain v. Administrator- 
General of Bengal, 23 W. R., Ill (1875). 

(3) Ram Ratan v. Nan da, 19 C., 249 
(1891). 

(4) Chinnan v. Ramchandra, 15 M., 54 
(1891) at p. 55. 

(5) Prince Mahomed v. Rani Dhojamani, 
1 Cal. L. J., 20 (1905). 

(6) Wharton, Ev., § 369. 

(7) Bakshi Das v. Nadu Das, 1 Cal. L. 
J., 26 (1905). 

(8) Bissessur Das v. Smidt. 10 C. W. 
N., 14 (1905). 

(9) See notes to s. 3, ante and cases 
Ihere cited; Wharton, Ev., § 1244; and 


Hathem Mondal v. King Emperor. 24 C. 
W. N., 619 ; Panchanan Bose v. Emperor , 
23 C. W. N., 693; Khorshed Kazi v. R., 
8 C. L. R.. 542 (1881) ; Madapusi Srini¬ 
vasa v. Titumalai Kasturi, 4 M., 393 

(1881) ; Ramasami v. Lokanada, 9 M., 387 
(1885) [newspaper libel, effect of Act 
XXV of 1867 in throwing onus on 
accused]. And for proof of intention in 
sedition v. ante. p. 208. In rc Patiaya 
Nayak. 7 M., 436 (1884). In re Roivtha- 
konni, 9 M . 431 (18851 ; R, v. Balkrishna 
Vithal, 17 B., 573, 579 (1893); Dell 

Singh v. R.. 5 C. W. N.. 413 (1901). 

(10) Mahomnted Siddtq v. R. (1907), 
11 C. W. N., 91. 
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.us an accused cannot be convicted of the offence of fabricating falser 
evidence under section 193 of the Penal Code in the absence of a finding that 
his intention was that the false entry might appear in evidence in a 
proceeding as contemplated by section 192 of the Penal Code.(l) But, 
if there are several different intentions specified in a section of the Penal Code, 
it is not necessary to prove specifically which of the several guilty intentions- 
the accused had; it will be enough if it is shown that the intention must have 
been one or other of those specified in the section in question, though it may 
not be certain which it was.(2) And though the prosecution must prove the 
existence of some one or more of the intentions in the Code, the proof need 
not be direct, that is, by the confession of the accused, showing that Ills inten¬ 
tion w r as one of those mentioned in the Code, or by the evidence of witnesses 
proving that he admitted to them that such was his intention. It will be 
enough if it is proved like any other fact (and the existence of intention is a 
fact) by the evidence of conduct and surrounding circumstances.(3) And the 
intention may be deduced, as when it is inferred from the fact that the offenders 
inflicted injuries which they knew were likely to cause death.(4) Thus in 
some later decisions in the Allahabad High Court- where several men attacked 
another with lathis and he died from his injuries, they were convicted of 
murder(5) but even in later similar cases in the Bombay High Court, the 
verdict was changed to culpable homicide on appeal, as it was held to be 
possible that the blow had been more violent than was intended.(6) So also 
guilty knowledge must, when necessary, be proved by the prosecution. Where 
facts are as consistent with a prisoner’s innocence as with his guilt. innocence 
must be presumed ; and criminal intent or knowledge is not necessarily imput¬ 
able to every man who acts contrary to the provisions of the law.(7) 

These general rules laying the burden of proof upon the prosecution are; 
qualified by those contained in sections 105, 106, post. 


An accused person is not bound to account for his movements at or about 
the time an offence was committed, unless there has been given legal evidence 
sufficient prima facie to convict him of the offence.(8) In a reference by a Pre¬ 
sidency Magistrate to the High Court under section 432 of the Code of Criminal 
Procedure, as to whether on the fact3 stated any offence has been committed 
by an accused person, it lies on the prosecution to make out that an offence has 
been committed and under the circumstances the prosecution must begin.(9) 
When a former valid subsisting marriage has been proved, the onus is entirely 
upon the defence to show that the earlier subsisting marriage.has been validly 
dissolved.(10) When an accused person alleges that an offence with which he 
is charged has been compounded so as to take away the jurisdiction of the 
Criminal Courts to try it, the onus is on him to show that there v T as a 


(1) Balmahund Ram v. Ghansam Ram, 

22 C.. 391, 403 0894), for s. 106, post, 
applies only to cases where the accused 
sets up an intent in his defence; see also 
Deputy Legal Remembrancer v. Koruna 
Baistobi, 22 C.. 164, 173 (1894) ; Khor - 
shod Kazi R., 8 C. L. R., 542 (1881); 
In rc Rozvthokonni, 9 M„ 431 (1885). 

As to the effect to be given to the word 
“ knowingly ” in a penal enactment, 9 ee 
R. v. his her, 14 M., 359 (1891). 

(2) Balmahund Raw v. Ghansam Ram, 
supra. 403, 404. 

(3) Balmahund Ram v. Ghansam Ram, 
supra, 406; Deputy Legal Remembrancer 
v. Karoona Baistobi, supra, 163, 174; R. 
v. Ishri (1907), 29 A., 46; R. v . Mullo, 


37 A., 395 (1915) ; R. v. Gaya Bhor, 38 
A., 517 (1916) ; Sellamuthu v. Pcllamutha 
Karuppan, 35 M., 186 (1912). 

(4) Elam Molla v. R. (1907), 37 C., 
179. 

(5) R. v. Ram Newaz, 35 A., 506 
(1913) : R. v. Hanutnan, 35 A., 560 (1913) ; 
R. v. Kanhai, 35 A., 329 (1913). 

(6) R. v. Sardarkhan Jaridkan, 41 B., 
2 (1917). 

(7) R. v. Nobokristo Ghosc, 8 W. R., 
Cr., 87, 89 (1867). 

(8) R. v. Bepin Biswas, 10 C., 970- 
(1884). 

(9) R. v. Haradhan, 19 C., 380 (1892). 

(10) In re Alilard, 10 M., 218, 221 
(1887). 






composition valid in law.(l) Where the prosecution proved that a place was a 
foreshore, that was held sufficient to throw the onus on the accused to show 
that the foreshore was a private market within the meaning of the Bombay 
Municipal Act.(2) Where the prosecution proved that an accused person had been 
found in the complainant’s house at 2 a.m. and had not explained his presence 
there, it was held that his presence there at that hour raised a presumption of 
guilty intent which it was for him to rebut.(3) When an order is passed by a 
Magistrate under the Criminal Procedure Code, requiring any person to “ show 
cause ” why he should not be ordered to furnish security for the peace, the 
onus lies upon the prosecution to establish circumstances justifying the action 
■of the Magistrate in calling for security.(4) But section 7 of Act XXV of 
1867, throws the onus on the accused.(5) 

In a trial of an accused under sections 304 and 325, Indian Penal Code, 
certain witnesses, who deposed to seeing the homicide take place and who gave 
•evidence before the Magistrate, were not called and examined in the Court of 
Session. Held, that every witness who was present at the commission of such 
an offence ought to be called(6) ; and that even if they give different accounts, 
it is fit that the jury should hear their evidence so as to enable them to draw 
their own conclusions as to the real truth of the matter.(7) Held , also, that 
the duty of producing the evidence primd facie devolves on the public pro¬ 
secutor (8), and though the burden of the prosecution is not to be thrown upon 
the Juc!ge(9), there is an obligation upon him not merely to receive and ad¬ 
judicate upon the evidence submitted to him by the parties but also to enquire 
to the utmost into the truth of the matter before him.(10) 

It is the duty of the prosecution to produce all available witnesses and not 
merely those who support the charge.(11) This rule is not a technical one but 
is founded on justice and humanity. And when the prosecution refrains from 
calling witnesses able to give important evidence, an inference adverse to it 
may be drawn. In a criminal appeal the burden is on the prosecution to show 
that its case is substantially true and that the prisoner’s guilt has been estab¬ 
lished beyond reasonable doubt. (12) 

It is incumbent upon a party to a suit, who relies upon a custom as over- Custom, 
riding the general law of the land, or that of the community to which he belongs, 
to specify that custom distinctly and to establish it without any reasonable 
doubt.(13) So it has been held that the onus of proving that the adoption 


(1) Murray v. R., 21 C., 103 (1893). 

(2) R. v. Budhoobai, 7 Bom. L. R., 726 
<1905). 

(3) R. v. MuUa, 37 A., 395 (1915). 

(4) R. v. Abdul Kadir. 9 A.. 452 
(1886); R. v. Nirunjun Singh, All. H. 
C. R . p. 431 (1870); Behari Patak v. 
Mahomed Hxat, 4 B. L. R.. F. B., 46 
(1869). 

(5) See R. v. Phancndra Nath Mittcr 
(1908), 35 Cal., 945. 

(6) See Nibaran Chandra Roy v. R. 
(1907), 11 C. W. N., 1085; and cases 
cited, ante, in Introd. to Part III. 

(7) R. v. Holden, 8 C. & P. f 610. 

(8) R. v. Dhunno Kazi, 8 C.. 121 
(1881), [referred to in Sadu Sheikh v. 
J?., 4 C. W. N., 576 (1900)1 : R . v. Kasi- 
nath Dinkar, 8 Bom. H. C. R-, Cr., 153 
(1871). 

(9) R. .v. Page, 2 Cox. C. C.. 221. 

(10) R. v. Dhamba Porhya, 16 Ind., Jur., 


N. S., 58 (1891), citing Melvil, J. in R. v. 
Tukaram, 17th August, 1871. 

(11) Ram Ranjan Roy v. Emperor, 42 
C., 422 (1915) ; Amrita Lai Hasra v. 
Emperor, 42 C., 957 (1915); see R. v. 
Holden, 8 C. & P., 606 (1838). 

(12) Kunchan Mallik v. Emperor, 42 
C., 374 (1915). See 34 M. L. J., 48. 

(13) Mussumut Natukhce v, Choxvdhry 

Chintamun, 20 W. R., 247, 248 (1870); 
Copal Narhar v. Hanmant Canesh, 3 B., 
373 (1879) ; Hirbai v. Gorba : . , 12 Bom. 
H. C., 294 (1875) ; Rahimatbai v. Hirbai, 
3 B., 34 (1877) ; Rajah Mahendra v. Jokha 
Singh, 19 W. R.. 211 (1873); Thakoor 
Jitnath v. Lokcnath Sahec, 19 W. R , 239 
(1873) ; Adnshappa v. Gurtuhidappa, 4 B., 
494 (1880) ; Gosain Rambharti v. Gcsavi 
Ishvarbharti, 5 B., 682 (1880) ; Cassuni- 
bhoy Ahmedbhoy v. Ahmcdbhoy H ubibhoy, 
12 B.. 280 (1887); s. c., in appeal, 13 B., 
534 (1889). Maharaja of Jcypore v. 
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stranger is valid by custom rests on the adopted child. (1) And the more 
unusual a custom is, the stricter must be the proof.(2) So, as the impartiality 
of a Raj does not render it inalienable as a matter of law, its inalienability 
depending upon family custom, the latter must be proved by him who alleges 
it.(3) And where a party alleges a Raj to be indivisible, and that he is, as 
heir, entitled to succeed to the whole, the onus of proof is upon him.(4) The 
question whether an estate is impartible is one of fact and in the absence of 
proof of the specific terms of a grant the circumstances must be considered.(5) 
The burden of proving that the custom in a particular family of primogeniture 
regulates the succession to their property is upon him who claims to inherit 
in that right. (6) So also in the case of maintenance out of impartible estate ; (7) 
and a custom of collaterals to exclude daughter.(8) The burden of proving that 
the vatandar joshi of a village is not entitled to officiate and take fees in the 
family of any particular caste, lies upon the person asserting exemption.(9) 
The onus of proving that a particular form of vicinage gives a preferential 
right of pre-emption rests on the persons asserting it.(10) When a person relies 
upon a local usage regulating the right to land the subject of alluvion or 
diluvion, the burden of proving such local usage lies upon him.(11) As to the 
law governing Hindu converts to Mahomedanism, the following principles 
may now be regarded as settled : (a) Mahomedan law generally governs converts 
to that faith from Hinduism ; but (b) a well-established custom of such converts 
following the Hindu law of inheritance would override the general presumption. 

(c) This custom should be confined strictly to cases of succession and inheritance. 

(d) If any particular custom of succession be alleged which is at variance with 
the general law applicable to these communities, the burden of proof lies on 
the party alleging such special custom. As imder Mahomedan law adoption 
is not recognized, the onus of proving a custom of adoption contrary thereto 
lies on the person alleging it. (12) 


If evidence is given as to the general prevalence of Hindu rules of succes¬ 
sion in a Mahomedan community in preference to the rules of Mahomedan 
law, the burden of proof is discharged, and it then rests with the party dis¬ 
puting the particular Hindu usage in question, to show that it is excluded from 
the sphere of the proved general usage of the community. Among Native 
Christians certain classes strictly retain the old Hindu usages, others retain 
these usages in a modified form, and others again wholly abandon them. Before 
the Indian Succession Act (X of 1865) the Christian convert could elect to 
attach himself to any one of these particular classes, and he would be governed 
by the usage of the class to which lie so attached himself. (13) The same 
principles are applied to the case of Hindu converts to Mahomedanism, such 


Vikrama Deo Gant , 32 C. L. J., 91 
(P. C.) ; s. c., 24 C. W. N., 226 ; Moman 
v. Musst. Dhanni, 1 Lahore, 31. 

(1) Moman v. Musst. Dhanni, 1 

Lahore, 31. 

(2) Gang a Singh v. Chedi Lai, 33 A., 

605. 

(3) Rajah Vdaya v. Jadablal Aditya, 8 
I. A., 248 (1881) ; s. c., 8 C., 199. 

(4) Girdharce Singh v. Koolahul Singh. 
6 W. R., P. C., 1 (1841); see Narasimha 
Appa Row v. Parthasarathy Appa Row, 
P, C„ 37 M., 199 (1914). 

(3) Baijnalh Prasad Singh v. To} 
Bali Singh, 38 A., 590 (1916); Narasimha 
Appa Row v. Parthasarathy Appa Rozv, 
37 M., 199 (1914) ; Mallikarjuna v. Durga, 
P. C., 13 M. f 406 (1906); 17 I. A., 134; 
see a, to proof of custom, Mahuwaya 


Debi v. Haridas Haidar, 42 C., 455 (1915) ; 
Janki Misir v. Ranno Singli, 35 A., 472 
(1913). 

(6) Garuradhwaja Prasad v. Supcrun- 
dhavaja Prasad, 23 A., 37 (1900). 

(7) Maharaja of Jeyporc v. Vikrama 
Deo Gant, 24 C. W. N., 226; s. c., 31 
C. L. J., 91. 

(8) Bhola Singh v. Babu, 1 Lahore, 464. 

(9) Rajah Valad v. Krishnabhat, 3 B., 
232 (1879). 

(10) Dhumimal v. Kalu, 67 P. R. (1906). 

(11) Rac Manick v. Madhoram, 13 Moo. 
I- A., l (1869); sec s. 2, Bcng. Reg. XI 
of 1825. 

(12) Ghulam Alt Shah v. Shahbal 
Singh, 3 P. R. 0905). 

(13) See Abraham v. Abraham, 9 Moo. 
I- A., 195 (1863). 
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as Khojas and Cutchi Memons.(l) The main question for determination in 
the case cited was whether ah alienee of ancestral immovable property from 
the person governed by ^custom is bound to prove necessity or enquiry as to 
necessity with respect to a debt due by the alienor to an antecedent creditor 
and which had been discharged by the alienee. In other words, is it the duty 
of the alienee to enquire not only as to the existence of the antecedent debt 
but also into the nature of the ^necessity thereof. Held , pe\ Sadi Lai, J., that 
an alienee discharging an antecedent debt is not. required to make an enquiry 
into the nature thereof and that this is in accord with the rule laid down in 
Debiditta v. Sowdagur Singh, 65 P. B., 1900 (F. B.). 7/e/rtkper Le feossignol,-J., 
that the principle laid down in Debiditta v. Sowdagur Singh is that the initial 
onus lies on the outsider alienee to show that the debts were due and when 
he has discharged that onus the turn of the opposite.party then comes to show 
that the alienee made no proper enquiry or that if he made one ^ie must have 
learned of the real nature of the debts. The words “ made no enquiry whatever ” 
in Debiditta v. Sowdagur Singh refer to an enquiry as tb^the existence of the 
debts, but include also an enquiry as to their nature if the party challenging 
the alienation can show that the result of the first enquiry should have raised 
doubts in the mind of an ordinarily prudent man as to the morality or reason¬ 
ableness of the debts. (2) 

In a suit for damages for defamation of character the onus is on the plain- Defamation, 
tiff to prove that he was not guilty of the offence charged before the defendant 
can be called upon to show that he made the imputation in good faith and for 
the public good. (3) 

Where a right of the nature of an easement is claimed, the onus of proving Easements 
the existence of such right will be on the person claiming the right.(4) Posses¬ 
sion of an easement by order of a Magistrate passed under section 532 of the 
Code of Criminal Procedure (Act X of 1872) will not relieve the claimant from 
the onus of proving his claim.(5) No man can impose new or increased festric- 
tion or burden on his neighbour by his own act. The burden is on the person 
who claims the easement to prove that when a hut was replaced by a two- 
storied building no additional burden was imposed on the servient teuemcnt.(6) 

The party who maintains the validity of an election notwithstanding Election 
infringement of rule must satisfy the Court that the result of the election was result - 
not affected by the error or irregularity. Estoppel cannot be pleaded where 
statutory requirements are disobeyed with full knowledge by the officers 
entrusted with the discharge of public. duties.(7) 


A religious office can be held by a woman under the Mahomedan law Exoluslon 
unless there are duties of a religious nature attached to tins office which she from 
cannot, perform in person or bv deputy, and tire burden of establishing that ous ofttoe 


(1) As for primogeniture and rule in 
deorgation of Hindu Law see Shymanund 
Das Mahapatra v. Rainakanta Das Maha- 
pulra, 32 C., 6; & Abdul Hossain v. 
Habibullah, 18 P. R. (1906); Badom 
Kuntari v. Suraj Kumari, 28 A., 458; Hai 
Baijee v. Bai Santok, 20 B., 53 (1894). 

(2) Jhundu v. Niamat Khan, 1 Lahore, 
472. 

(3) Mohcndra Chandra v. Surbo 
Khoya, 11 W. R., 534 (1869); Raghaben- 
dra v. Kashinath Bhut. 19 B.. 717. 726 
(1894). Sec Jardine, J.: I see no diffi¬ 
culty in expending to cases like the present 
the rule as to burden of proof laid down 


in Abrath v. North Eastern Ry. Co., Ltd., 
11 Q. B. D., 440, 455, H. L., 11 App. 
Cas., 247. 

(4) Han Mohtitt v. Kissen Sundari, il 
C., 52 (1884) ; Onract v. Kissen Soon- 
ditrec, 15 W. R.. 83 (1871). 

(5) Obhoy Churn v. Lukhy Monee, 2 
C. L. R.. 555 (1878) ; overruling Puchai 
Khan v. 4bed Sirdar. ’21 W. R 140 
(1874). 

(6) Sittresh Chandra Bisivas v. Jouendra 
Nath Sen, 32 C. L. J., 27. 

(7) Shy am Chand Basah v. Chairman 
Dacca Municipality, 47 C., 524. 
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a woman is precluded from holding a particular office is on those who plead 
the exclusion.(1) 

Fraud. I n the undermentioned ease(2) the Privy Council observed : “ The habit 

may be superinduced by the manifold cases of fraud with which they have to 
deal; but Judges in India are perhaps somewhat too apt to see fraud every¬ 
where. 1 2 3 * 5 '’ However this may be, fraud like everything else is not to be presum¬ 
ed or inferred lightly. The burden of proving that any transaction has been 
effected by fraud and misrepresentation^), duress, intimidation, undue influence 
and the like(4) lies upon the persons seeking to impeach its validity on these 
grounds. Fraud must be charged in the plaint, and vague allegations of fraud 
are not sufficient. When fraud is charged, it is a rule of pleading that the 
plaintiff must set forth the particulars of the fraud which he alleges^ General 
allegations, however strong may be the words in which they are stated, are 
insufficient even to amount to an averment of fraud of which any Court ought 
to take notice.(5) When fraud is charged, the evidence must be confined to 
the allegations.(6) It is a well-known rule, that a charge of fraud must be 
substantially proved as laid, and that when one kind of fraud is charged, an¬ 
other kind cannot, on failure of proof, be established for it.(7) A plaintiff 
who charges another with fraud must himself prove the fraud, and he is not 
released from this allegation because the defendant has himself told an untrue 
story.(8) When the plaintiff alleges that fraud only came to his knowledge 

at a certain time, it is for the defendant to prove that he was cognisant of it 
before that time.(9) In a suit for a declaration that a decree in a certain 
rent suit was fraudulent the plaintiff must prove that the rent decree is frau¬ 
dulent and collusive. If that fact is not proved the plaintiff fails, and if in the 
absence of direct proof the circumstances which are established are equally 
consistent with the allegation of the plaintiff as with the denial of the defendant 
the plaintiff fails, of course, but he is bound to establish the affirmative of the 


(1) Kassim Hassan v. Hasra Begum, 
32 C. L. J., 152. 

(2) Monshee Rusloor v. Shumsoonissa 
Begum, 11 M. I. A., 602 0 867). 

(3) Rajinder Ndrain v. Bijai Govind, 2 

M. I. A., 181, 246 (1839) ; Achunth Singh 
v. Kishcn Pershad, W. R., 37 (1864) ; 

Mt. Sahordur v. Joynarain, 1 W. R., 327 
0 864) ; Anund Moyee v. Shib Dyal, 2 W. 
R., 2 (1865 i; Nazuab Syed v. Mt. Amanee, 
19 W. R., 149, 150 (1878), P. C.; Kishen 
Dhun v. Ram Dhun, 6 W. R., 235 (1866) ; 
Grish Chunder v. Mohesh Chundcr, 10 W. 
R., 173 (1868) : Ram Gutty v. Mumtaj 
Bebee, 10 W. R., 280 (1868) : Lala Roodroo 
v. Binode Ram, 10 W. R., 32 0868) ; Raj 
Narain v. Row shun Mull, 22 W. R., 124 
(1874). [Mere speculation and probability 
will not in law support a finding of fraud]. 
Roop Ram v. Sasccram Nath. 23 W. R., 
141 (1875) ; Bibce Kubccrun v. Bibee 
Sufeehun, 24 W. R., 388 (1875). Kubec- 
roodecn v. Jogal Shah a, 25 W. R., 133 
OS76) : Sikhcr Chund v. Dulputty Singh , 
5 C . 363 0879), 5 C. I.. R 374. Jf ihe 
Court discredits the plaintiff's witnesses 
an regards the bond fides of a transaction 
which if. impugned, it is at liberty to 
dismiss the suit, although the defendant 
gives no substantial evidence of fraud. 
Brajeshzvare Pcshakar v. Budhanuddi, 6 


C., 268 (1880); Shib Narain v. Shankar 
Panigrahi, 5 C. W. N., 403 (1900). 

(4) Motec Lai v. Jugghonnath Gurg, 1 
M. I. A., 1 (1886) ; Zemindar of Ram- 
nad v. Zemindar of Ycttiapooram, 7 M. I. 
A., 441 0 859). 

(5) Gung Narain v. Tiluckram Chow 
dhry, 15 C.. 533 (1888); s. c., 15 I. A., 
119 ; Prosunno Kumar v. Kali Das, 19 C., 
683 (1892) ; Krishnaji v. Wamnaji, 18 
Bom., 144, 146 (1873) ; [instances must 
be given, it being unreasonable to require 
the opposite party to meet a general charge; 
Joomna Pershad v. Joyrutn Lall, 2 C. I.. 
R., 26 (1878) ; Land Mortgage Bank v. 
Roy Luchm ; put, 8 C. L. R., 447 (1881); 
IVallingford v. Mutual Society, 5 App. 
Cas., 697, 701. As to oral evidence of 
witnesses deposing in general terms being 
insufficient, see Sheboosoonduri Dcbca v. 
Sycd Mahomed, W. R., 1864, 137. 

(6) Krishnaji v. Wamnaji , 18 B.. 144, 
147 (1893). 

66) Abdul Hossem v. Turner, 11 B, 
620 (1887) ; 14 I. A., ill. 

<S) Mahomed Golab v. Mahomed 
Sulliman, 21 C., 612 (1894). 

O') Nat ha Singh v. Jodha SHngh, 6 A., 
406 (1884); as to proof of knowledge of 
fraud, sec Rahimbhoy Hubbibhox v. 
Turner. 30 I. A. 1 (1892). 
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proposition. (1) The burden rests upon the person who has committed a 
fraud to prove conclusively that the person injured by his fraud has had clear 
and definite knowledge of those facts which constituted the fraud at a time 
which is too remote to allow him to seek the assistance of the Court.(2) But 
though fraud must be alleged specifically and proved as alleged, the proof 
offered need not be in all cases of a direct kind. “ It is a truth confirmed bv 
all experience, that in a great majority of cases fraud is not capable of being 
established by positive and express proofs. It is by its very nature secret 
in its movements, and if those whose duty it is to investigate questions of 
fraud were to insist upon direct proof in every case, the ends of justice would 
be constantly, if not usually, defeated. We do not mean to say that fraud 
can be established by any less proof or by any different kind of proof from that 
which is required to establish any other disputed question of fact, or that 
circumstances of mere suspicion which lead to no certain result should be 
taken as sufficient proof of fraud, or that fruad should be presumed against 
anybody in any case, but what we mean to say is that, in the generality of 
cases, circumstantial evidence is our only resource in dealing with question of 
fraud, and if this evidence is sufficient to overcome the natural presumption 
of honesty and fair dealing and to satisfy a reasonable mind of the existence 
of fraud by raising a counter-presumption, there is no reason whatever why 
we should not act upon it.”(3) An exception to the general rule with regard 
to the burden of proof exists where one party stands in a position of active 
confidence towards another, as to which, see the notes to section 111, post. 
Where a man has committed a fraud and has got property thereby, it is for him 
to show affirmatively that the plaintiff had knowledge of the fraud at a time 
which is too remote to allow him to bring the suit.(4) When a transfer of 
immovable property is attacked on the ground of its being a fraudulent transfer 
to the transferee to defeat creditors, the transferee must first of all prove his 
interest by showing conveyance for value. If the consideration be grossly 
inadequate fraud is presumed and the transferee must prove that he took it 
in good faith.(5) 


Good faith in a contracting party is a rebuttable presumption akin to the Good and 
presumption of innocence, and, therefore, a person who charges bad faith has faith, 
the burden of proving it. (See notes to section 111, post). Section 111, post , 
however, enacts an exception to this general rule, reversing the burden of proof, 
where one of the parties stands in a relation of active confidence towards the 
other (?&.). As to Criminal proceedings v. ante. “ Criminal Law.' 9 

Where the plaintiff sues to recover the amount of excess payment on Government 
account of Government revenue on behalf of co-sharers to save the estate from revenue, 
sale, the onus is on them to prove their shares and the amount of revenue pay¬ 
able on them.(6) But where a defendant pleads previous payment of his quota 
of the revenue to the plaintiff, he is bound to prove it.(7) Where an agent of 
a talukdar had received sums fraudulently from a creditor, the onus as tb 
whether particular sums had been received by the manager and used for pay¬ 
ment of Government revenue was upon the creditorthe presumption being 
that the rents should have covered the revenue due, aud, this having to be 
met, it was for the creditor to bring proof to overcome it.(8) 


(1) Am] ad AH Hazi y. Ismail, 27 C. 
L. J.. 137; & C., 44 I. C., 504. 

(2) Ram Kinkar Tewari v. Sthiti Rani 
Panja, 27 C. L. J., 528. 

(3) Mathura Pandcy v. Ram Rucha, 
3 B. L. R., A. C. f 108, 110. Ill, per 
Dwarkanath Mitter, J. ; s . c.. 11 W. R., 
482. 

(4) Stikh f.al v. Madhun Prasad, 2 
All. L. J , 350 (1905) ; Rajah Rat an 


Singh v. Tltakur Man Singh, l N. L. R., 

20 . 

(5) Jnancndra Math Rose v. Gadadhur 
Prasad, 50 I. C., 463. 

(6, Aqhore Ram v. Ramoilce Sahoo, 24 
W. R., 209 (1874). 

(7) Mahadeo Misser v. Lahore Misspr, 
24 W. R-, 250 (1875). 

(8) Partab Singh v. Chitphal Singh, 19 
C.. 174 (1891). 
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The following paragraphs which are not, and are not intended to be, ex¬ 
haustive of the subject, should be read in conjunction with the matter treated 
under the same heading in the commentary to section 114. In consequence of 
the presumption that while a Hindu family remains joint, all property, includ¬ 
ing acquisitions made in the name of a single member, is joint family property, 
the burden of proof, generally speaking, lies on that member who claims any 
portion of the property as self-acquired. “ There is a good deal of conflict, 
probably more apparent than real, between the decisions of the High Court of 
Bengal as to the question upon whom the onus of proof lies, where property is 
claimed by one person as being joint property and withheld by another as 
being self-acquired, or vice versa.”( 1) The normal state of every Hindu family 
is joint. Presumably everv such family is joint in food, worship, and estate. 
In the absence of proof of division, such is the legal presumption, but the mem¬ 
bers of the family may sever in all or any of these three things(2) and there 
is no presumption that a family, because it is joint possesses joint property 
or any property. It has been held that where it is proved or admitted that a 
joint family possesses some joint property(3), and the property in dispute has 
been acquired or held in a manner consistent with that character, “ the pre¬ 
sumption of law is that all the property they were possessed of was joint property 
until it is shown by evidence that one member of the family is possessed of 
separate property. ’ And the Privy Council has held that where a family 
is joint and a nucleus of joint property is shown to exist, the onus is on the 
party asserting a separate estate(4) ; this ruling has been recently followed 
by the Calcutta High Court in a case in which it was said that jointness is 
becoming less and less the rule and that the presumption is losing strength 
and may soon disappear. (5) This presumption would not be rebutted merely 
by showing “ that it was purchased in the name of one member of the family 
and that there are receipts in his name respecting it.’ 1 2 3 * 5 For all that is perfectly 
consistent with the notion of its having been joint propertv, and even if it had 
been joint property, it still would have been treated in exactly the same 
manner.(6) Under Art. 127 (Limitation Act), the onus is on the defendants 
to prove that exclusion from the joint family became known to the plaintiff 
more than twelve years before the suit.(7) To render property in the hands 
of the members of a joint Hindu family joint property, the consideration for 
its purchase must either have proceeded out of ancestral funds or have been 
produced out of the joint property or by joint labour. But neither of these 
alternatives is matter of legal presumption. (8) 


(1) Mayne’s Hindu Law, 6th Edition, § 
289. See ib., §§ 290, 291. from which 
this paragraph is in part taken. (Ib. 8th 
Ed., The Same articles). See also Field, 
Evidence, 6th Ed., 314. As to sons’ suit 
to recover share of property sold sec 5 Pat. 
L. W., 127; and separate propertv. 20 
O. C., 398. 

(2) Neelkristo Deb v. Bccrchander, 12 
Moo. I. A., 540 (1869); s. c., 3 B. L. R. 
(P. C.), 13; 12 Suth. (P. C.) f 21; Nata- 
gunty v. Vengama, 9 Moo. I. A., 92 
(1861) : s. c., 1 Suth. (P. C.), 30. 

(3) lihagubhai v. Tukaram, 7 Bom. L 
R.. 169 (1905). [The absence of any 
nucleus of joint property is important in 
the determination of the question whether 
the property gained by each co-parcener 

was his self-acquisition ; for the mere fact 

that a family is joint does not raise the 
presumption of joint property in the 


absence of family property.] 

(4) Anandrao Ganpatrao v. Vasantrao 
Madhavrao, P. C., 11 C. W. N., 478 
(1907) ; 5 C. L. J., 338. 

(5) Ganpat Marzvari v. Balmakund 
Behara, 18 C. L. T., 548 (1913), per 
Carnduff, J. 

(6) Dhurm Das v. Slianui Soonduri, 3 

Moo. I. A , 229, 240 (1843); s. c., 6 

Suth. (P. C.). 43, referred to in Kanhai 
Lai v. Debi Das, 22 A. f 141 (1899); 

Vmrithnath v. Gourccnath, 13 Moo. I. A., 
542 (1870) ; s. c., 15 W. R. (P. C.), 10; 
Rt'.mpcrshad Tcteary v. Shcochurn Dass, 10 
Moo. 1 A., 490, 505 (1866); Toolseydas 
Ludhca v. Premji Tricximdas, 13 B., 61 
(1888). 

(7) Rama Math Chattcrjce v. Kusam 
Kamtni, 4 Cal. I<. J., 76. 

(8) Hem Noth Rai v. Janki Rai, A. W. 
(1907), 212; 2 All. L. J., 658. 
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difficulty arises from attempting to lay down an abstract proposition 
-.Taw, which will govern every case however different in its facts.. But-it is 
impossible to say generally of any piece of property in the possession of any 
member of the family that it is presumably joint estate. All that is laid co\m 
by the Bengal cases is that it is impossible to say what the presumption is, 
until it is known what proposition the plaintiff and defendant respectively put 
forward. The Judges say “ tell us what your case is : when we hud how much 
of it is admitted by the other side, we will then be able to say whether you are 
relieved of the necessity of proving any part of your case and how much of it. (1) 

A plaintiff coming into Court to claim a share in property as being joint 
family property must lay some foundation before he can succeed in his suit. 
He starts with a presumption in his favour ; but this presumption must be 
taken along with other facts, and those facts may so far remove the presump¬ 
tion arising from the ordinary condition of a Hindu family, as to throw back 
the burden of proof on the other side.(2) It has been held in some decisions 
that the rule that the possession of one of the joint owners is the possession 
of all will apply to this extent, that, if one of them is found to be in possession 
of any property, the family being presumed to be joint in estate, the presumption 
will be, not that he was in possession of it as separate property acquired by him, 
but as a member of the joint family, but this has been contradicted in other 
rulings.(3) Again, if the plaintiff’s case is that the property was ancestral 
and the defendant admits that it was purchased with his father’s money, but 
alleges that the purchase was made in his own name and for his own exclusive 
benefit, the burden of proof would lie on him.(4) Similarly, if the case is that 
the property is purchased out of the proceeds of the family estate, and it is 
admitted that there was family property of which the defendant was manager* 
the onus would be on the defendant to show that there was a separate acquisi¬ 
tion. (5) The same presumption will apply where the property is acquired 
by a member of a joint family and tliero is an admitted nucleus of family pro¬ 
perty. (6) Where there was no evidence that property was purchased with 
money belonging to a son or that he had a separate fund, it was held by the 
Privy Councfl that there was decisive presumption that it was not self-ac¬ 
quired by him.(7) Whereas in the case of a family governed by the Dayabhaga 


(1) Mavne’s Hindu Law, 8th Ed., § 

291. Ram Pershad Singh v. Lakhpati Kocr, 
30 C., 231 (1902) ; Gannu Singh v. 

Bhagwali Kocri, 3 I. A., 234 (1902). 

(2) Bholanath v. Ajoodhia, 12 B. L. 
R., 336 (1873); s. c., 20 Suth., 65; Bodh 
Singh v. Canesh Chunder, 12 B. L. R. 
(P. C.), 317 (1873); s. c.. 19 Suth.. 356: 
Thakurani Tara Kumari \ Chaturbhuj 
Narayan Singh, 42 I. A., 192 (1915). 

(3) Tarrock Chunder v. Jogcshur 

Chunder , 11 B. L. R., 193; s. c.. 19 Suth., 
178 (1873) : overruling Shiv Golam v. 
Baran Sing, 1 B. L. R. (A. C.), 164 

(1868) ; s. c.. 10 W. R., 198: differed from 
in Bholanath v. Ajoodhia, 12 B. L. R.. 
336; s. c.. 2 Suth.. 65 : and in Dcnonath 
v. Harrynarain, 12 B. L. R.» 349: affirmed 
in Gobind C hunder v. Doorga Pcrsaud. 14 
B. L. R., 337; s. c., 22 Suth.. 248: Soshcc 
Mohun v. Aukhil, 25 Suth.. 232 (1876): 
V edavalli v. Narayana. 2 M.. 19 (1877); 
differed from in Dwarka Prosad Raghuhir, 
v. Goodhan Das, 13 Bom L. R-. 133 

(1910). 

(4) Gopcckrisio Gosain v. Gangapershad 


Gosain, 6 Moo. I. A., 53 (1854) : Bisscssur 
Tall v. I.uchmessur Singh, 6 I. A. t 233 
(1879) ; s. c, 5 C. L. R., 477 (1879). See 
also Beer Narain v. Teen Courcc. 1 W. R., 
316 (1864). [Suit by member of joint 
family for share of joint property : plaint 
stating property to be joint ; admission by 
defendant that at one time it was joint: 
held that onus was on the defendant to 
prove separation.) 

(5) Luximon Row v. Muller Row, 2 
Kn., 60; 5 W. R. (P. C.). 67 (1866); 
Pedru v. Dogmoni, Mad. Dec. of 1880, 8; 
Janokce Dasscc v. Kisto Komal, Marsh, 
1 (1859). 

(6) Prankristo v. Bhagcrutee. 20 Suth.. 
158 (1873); Moolji Lilia v. Gokuldass, 8 
B., 154 (1883) ; Lakshman v. Jamnabai, 6 
B.. 225 (1882); see Anandrao Ganpatrao 
v pasantrao Madhavrao, P. C.. 11 C. W. 
N m 478 (1907); 5 C. L. J., 338; Ganpat 
Martcari v. Balmakund Bchara. 18 C. L. J., 
548 (1913). 

(71 Parbati Dasi v. Rajah Baikuntha 
Hath Dry, P. C.. 18 C. W. N.. 438 (1913); 
19 C. L. J.. 129. 
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is no jointness in property between the father and the sons, if property in 
dispute is acquired in the name of one of several brothers during the life-time 
of their father and is in possession of that brother, the burden of proof in such 
a case rests upon the party who asserts that the property in reality belonged 
to the father.(1) The wives and mothers of the members of a joint undivided 
Hindu family, so long as they continue to live in the family and are supported 
out of its income, are just as much members of that family as their husbands 
and sons. When a Hindu husband and wife carry on a trade together the 
property purchased with the profits of the trade is joint; but her interest on 
it is her stridhanam.(2) So far as the ordinary and usual course of tilings is 
concerned, the practice of making benami purchases in the names of female 
members of joint undivided Hindu families is just as much rife in this country 
as that of making such purchases in the names of male members, and the pre¬ 
sumption against separate acquisition is no less strong in the former case than 
in the latter.(3) But, if it is neither proved nor admitted that the family are 
living together or have their entire property in common,-a plaintiff seeking 
to recover property as ancestral estate must/prove the title set up by him.(4) 
And, if it is denied that there ever had been any family property or admitted 
that the defendant was not the person in possession of it, the plaintiff would 
fail, if he offered no evidence whatever. Where a Hindu, who had a son and 
that son’s son living with him, made a gift of his property in favour of that 
grandson, and in the deed the property was described as self-acquired, and the 
deed was attested by the son, who was shown to have had knowledge of its 
contents, it ivas held that these facts led to the inference that the property 
was self-acquired.(5) 


In the undermentioned case it was laid down that a person suing for a share 
in joint family property must show, not only that the property is joint family 
property but also that he has had possession of his share or received payments 
on account of it within twelve years.(6) And where the plaintiff admitted that 
certain properties were not acquired by the use of patrimonial funds, and the 
defendants had not acknowledged that such properties were acquired by any 
joint exertion of the plaintiff, it was held that the mere circumstances of the 
parties having been united in food at the time of the acquisition, raises no pre¬ 
sumption so as to relieve the plaintiff from the onus of proving his averment 
that he had a joint share and interest in the acquisition. (7) Also w r here the 
whole property is self-acquired, the onus prolxuidi will lie on the person seek¬ 
ing a share and alleging that, the estate is joint.(8) But where a member of a 
Hindu family sued for a division of the family estate and admitted in his plaint 
that he took possession of part of the family property and had for sixteen years 


(1) Saroda Prosad v. Mahananda Roy, 
31 C., 448 (1904). The headnote of this 
case is incorrect in stating that the 
presumption was held to be generally 
inapplicable to joipt families governed by 
the Dayabhaga. In this case there was no 
joint ownership between father and sons 
as there might have been between the sons 
themselves on the death of their father; 
and see Kharsondas Dharatnscy v. Ganga- 
bai (1908), 32 13., 479 (different kinds of 
joint family). 

(2) Muthu Ratnkrishna Naickcn v. 
Marimuthn Goundan, 38 M., 1036 (1915). 

(1) Chtindcr Nath v. Krisio Komul, 15 
W. R., 357 (1871 ); followed in Nobin 
Chunder v. Dhokhbala Dasi, 10 C., 686 
(1884); v. ante “ Benami” p. 684; Bilas 
Ktnnvar v. Dcsraj Ranjit Singh, P. C., 37 


A., 557 (1915) ; 42 I. A., 202. 

(4) Bnnno v. Kashee Ram, 3 C., 315 

(1877); Obhoy Churn v. Gobind Chunder, 
9 C., 237 (1882); Toolsey Das v. Prcmji 
Tricumdas, 13 B., 61 (1888); (Unless 

there is an admitted nucleus of family 
property, the onus of proof lies oti the 
claimant.) 

(5) KaUiatvi Ranchod v. Bezanji Nasar- 
u'anji (1908), 32 B., 512. 

(6) Gossain Pass v. Siroo Koomarec, 
12 B. L. R, 219 (1873). 

(7 ) Kishorce Ball v. Chummun Ball . S. 
D. R. (1852), 111; see Shiu Golani v. 
Baton Singh, 1 B. L. R. (A. C.), 164 
(1868); overruled by Tarak Chunder v. 
Jogcshur Chunder, 11 B. L. R., 193 (1873). 

(8) Soobhcdur Dosscc v. Briar am Dc- 
toan. W. R., Sp. No. 57 (1862). 
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lived separate, it was held that the onus lay on him to prove that the circum¬ 
stances imder which he became possessed of his portion of the property were 
consistent with his statement that the family remained undivided. (1) And 
where a member of a joint Hindu family left the family home and started a 
shop with funds of liis own, admittedly non-ancestral, it was held that any 
member of the family claiming to have a share in the shop must show by clear 
evidence that he was in some way associated with the business so as to be a 
partner.(2) A property acquired without the aid of joint funds or joint exer¬ 
tions may become joint property by being thrown into the common stock ; 
but those who allege this must prove it.(3) In the case cited where a managing 
member had kept one account of his ancestral and self-acquired property and 
had devoted the whole income to joint purposes and there was evidence that he 
had regarded his self-acquired property as separate, it was held that it had 
become joint.(4) In the case cited it was held that the succession of a Mahom- 
edan being an individual succession there is no presumption in the case of 
a Mahomedan such as exists in the case of a Hindu joint family that property 
purchased in the name of a member of the family was purchased out of joint 
undivided property : that primd facie, therefore property bought in the name 
of a deceased brother was bought with his money.(5) 

A Hindu family, admitted or shown to be joint, is presumed to continue Hindu 
in a state of union ; and, therefore, where a plaintiff alleges that the property La\v_:^ 
has been divided and has by partition or otherwise become separate, the pre¬ 
sumption being the other w T ay, the onus is on him to prove it.(6) But where 
there has actually been a partition, the burden of proving a re-union is on the 
person alleging it(7), and to establish it, it would be necessary to show not only 
that the parties already divided, lived or traded together, but that they did it 
with the intention of altering their status thereby. Separate residence is not 
of itself conclusive, or even strong, evidence of partition.(8) 

In a case in the Privy Council where it was admitted that there had been 
a partition of another part of a joint estate, and there were separate entries 
in the Revenue record in the names of the members of the family as regards 




(1) Somanyotida V. Bharniangoudit, 1 

Boni. H. C. R., 43 (1863) see ab' 1 2 3 4 * 6 cases 
post, sub. voc. “ Self-acquisition,” and 
for a case in which a large number of 
authorities were reviewed, the evidence 
being held to establish separation, see Ram 
Pcrshad v. Lakhpati Koer, 30 C., 231 

(1902) ; distinguished in Ganpat Marzcari 
v. Balmakund Behara, 18 C. L. J-, 548 
(1913). 

(2) Rijhu Ram v. Mohan Lai , 25 P. R. 
(1906). 

(3) Bhagubai v. Tttkaratn, 7 Bom. L. R-, 
169 (1905). 

(4) Munshi Indcr Sahai v. Kunzvar 
Shiam Bahadur, 17 C. L. J„ 299 (1913). 

.5) Muhammad Wali Kalin v. Muham¬ 
mad Mohi-ud-din, 24 C. W. N., 321. 

(6) Cheetha v. Miheen Lai , 11 Moo. I. 
A 380 (1867): Ram Cbunder v. Chunder 
Coomar, 13 Moo. I. A.. 198 (1869): Pran- 
kishen Paul v. Mathoora Mohun Paul, 10 
Moo. I. A., 403, 441 (1865) ; Kotama 

Natchicr v. Raja of Shivaganga, 9 Moo. 
I. A., 539, 543 (1863); Laximan Row v. 
Muller Row, 5 W. R.. 67; s. c., 2 Knapp’s 
Rep. 60. P. C. [The onus of proof 
is on the party seeking to except any 


property from the general rule of partition, 
according to Hindu Law.] Btssumbhur 
Sirccr v. Soorodhuni Dasscc 3 W. R., 21 
(1865); bhugobutty Misrao,. v. P-rutt 
Misscr, 24 W. R.. 365 ; Amrit Nath v. 
Gouri Nath, 6, B. L. R.» 232 (1870); 
Btssumbhur Sircar v. Sooroodhuny Dassec, 
3 \V. R., 21 (1865); Mun Mohini v. 

Sodamoncc Dabcc, 3 W. R., 31 (1865); 
Gooroo Pcrshad v. Kclc Pcrshad , 5 \V. R., 
121 (1866) : Treclochun Roy v. Rajkishtn 
Roy. 5 W. R.. 214 (1866) ; 3 B. L. R, 
(P. C.), 41 ; Prit Kocri v. Afahadco Pcr¬ 
shad, 21 J. A.. 134 (1894); s c., 22 C., 
85: Ram Ghulam v. Ram Bchari, 18 A., 
90 91 (1895). As to proof of re union, 

see 5 Pat. L. W„ 127. 

(8) Prankishen v. Mothooramohun, 10 
Moo. I. A, 403 (1865); s. c.. 4 Suth. 
(P. C.). 11; Gopal v. Kanaram, 7 Suth., 
35 (1867); Ram Hart v. Trihiram, 7 B. 
L. R., 336 (1871); s. c., 15 Suth., 42; 
Venkata Gopala v. Lakshmi Venkama, 3 B. 
L. R. (P. C.), 41 (1869); Balbishcn Das 
v. Ram Narain, 7 C. W. N., 578 (1903). 

(8) Ranganatha Rno v. Naravanasar/n 
Naickcr (1908), 31 M., 482. 
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_ reified areas, and the members did not give evidence to show how these facts 
were consistent with jointness, it was held that the onus had been on them 
to prove this and that, in default of such proof, the facts were only consistent 
with jointness.(1) 

Similarly, after a general separation in tooa and partition of estate, if any 
one of several brothers comes into Court alleging that a particular portion of 
property originally joint continues to remain so, the onus of proof will lie on 
him.(2)" But one member can sever his shares without affecting the jointness 
of the others. (3) Any member is entitled to require partition which does not 
yive him a title but enables him to demand what is already his own though 
undivided. An unequivocal intention to separate evinced by a declaration 
or by conduct amounts to a valid separation whether the co-sharers concur 
or not.(4) Where the plaintiffs by their own evidence destroyed the presump¬ 
tion that the family was, at the commencement of the suit, a joint family, it 
was held to lie upon the plaintiffs to prove a separation at such a period as 
would entitle them to the relief which they so light* *. (5) Where the plaintiff 
admitted that there had been a previous partition under which lands sued for 
had fallen to the defendant, but alleged that the partition was only a tempo¬ 
rary one and that it had come to an end, it was held that the onus lay on the 
plaintiff to prove his plea.(6) A fortiori , where there have been admitted self¬ 
acquisitions and an actual partition, if one of the members sued subsequently 
for a share of the property left in the hands of one of the members as his self- 
acquired property, alleging that it was really joint property ; or if a member 
of the family admitted a partition among some of the members, but asserted 
that the others had remained undivided, the onus would lie upon him to make 
out such a case.(7) Where, though there had been a partition, there was no 
evidence to show that a certain passage had been allotted to either party 
exclusively, it was held that there was a rebuttable presumption that the 
passage remained joint.(8) In the case cited, the Privy Council held that 
though a Hindu father may in certain cases bind his minor sons by a partition, 
it may be impeached as made without consideration if by it a share is given 
to a stranger, unless such gift can be proved to be a bond fide compromise of 
a claim, and that a gift to a son in validly adopted is made to a stranger. (9) 
A decree for partition made in a suit instituted bv a member of a joint family 
is res judicata between all members who were parties to the suit.(10) 


(1) Ram Singh v. Must . Tnrsa Kunwar, 
P. C., 17 C. W. N., 1085 (1913); 18 C. 
L. J., 234, per Amir AH, J. 

(2) Ram Gobind v. Hosein Ali, 7 W. R . 
90 (1897). 

(3) Girja Bad v. Sad ash iv Dhundiraj, 
P. C. t 43 C.. 1031 (1916); 43 I. A., 151; 
(see for this point Mr. Justice Amir Ali’s 
judgment). 

(4) Kakwal Narain v. Prabhu Lai, 44 I. 
A., 159 (1917); Narain Prasad v. Sarnam 
Singh, 44 l. A., 163 (1917). 

(5) Ram Ghulatn v. Ram Bchari, 18 A., 
90 (1895). 

(6) Obhoy Churn v. Huri Nath. 8 C\' 
72 (1881); s. c., 10 C. L. R., 81; sc ! 
Hridoy Nath v. Mohobutnissa Bibce, 20 C., 
285. 

(7) Bad id Singh v. Chutterdharec Singh, 
9 Suth.. 558 (1868) ; Banoo v. Kashce 
Ram, 3 C., 315 (1877); Radha Churn v. 
Kripa Sindhu, 5 C., 474 (1879) ; Obhoy 
Churn v. Gobind Chunder, 9 C., 237 
<1882); Bata Krishna v C hint am an, 12 


C., 262 (1885) ; Upendra Narain v. Gopec 
Nath, 9 C., 817 (1883). In the two latter 
cases it was held that the mere fact that 
one member of the family had separated 
from the joint stock raised no presumption 
that the other members had separated 
inter sc; dissenting from Radha Churn v. 
Kripa Sindhu, 5 C., 474 (1879) ; Mayne’s 
Hindu Law, 6th Ed., § 291. See converse 
case Kristnappa Chctty v. Ramasziramy 
Iyer, 8 Mad. H. C., 25 (1875). 

(8) Nathubhai Dhirajram v. Bai Mans- 
gavri, 36 B., 379 (1912). 

* Ramkishore Kcdarnath v. Jainaram 
f *' A "d, P. C., 40 C., 966 (1913); 40 
J" a t 'he Balkishcn Das v. Raw 
n Na. ? ccount ‘, C., 30 C., 738 (1903) ; 30 
I. A., 139; Anondrao Ganpatrao v. Vasan- 
rao Madhavrao, P. C., 11 C. W. N. # 478 
(1907); 5 C. L. J., 338; Qanpat Marwari 
y. Balmakund Bchara, 18 C. L. J., 548 
(1913). 

(10) Nalini K tint a Lahiri v. Saniomoyi 
Debya, 41 I. A., 247 (1914). 
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The general presumption being that, where there is admitted to be some Hindu 
joint property, all the family property is joint, the onus lies on the member Law: Self' 
of the family claiming property as self-acquired to prove it.(l) If one of the acquisition, 
members of the family is found in possession of any property, the presumption 
would be, not that he was in possession of it as separate property acquired by 
him, but as a member of the joint family.(2) On the other hand, if the pro¬ 
perty is admitted to be originally self-acquired, but stated to have been thrown 
into the common stock, this would be a very good case, if made out; but the 
onus of proving it would be heavily on the person asserting it.(3) In a 
ease(4) for partition of property alleged to be the property of a joint Hindu 
family of which the plaintiff was a member, it was held that, as the defendants 
set up their separate acquisition in a suit for the partition of a joint family 
which admittedly was possessed ns such, of some property, the presumption 
was that the whole of the property of each individual belonged to the common 
stock and. the burden of proving separate self-acquisition lay on the person 
asserting it, v. ante, “ Joint property” 


Where after the death of a Hindu widow, the plaintiff claimed, as the Hindu 
reversionary heir of her husband, certain properties, some of which were Law: 
inherited from her husband and some acquired by her after her husband’s b ncmail< 
death ; held that there was no presumption that property acquired by a Hindu 
widow after her husband’s death forms part of his estate, and that the plaintiff 
must start his case with proofs sufficient to shift the onus , proof at least of 
facts from which an inference can be drawn.(5) The proposition that when a 
widow is t found in possession of property of the acquisition uf which no account 
18 given, and it is shown that her husband died possessed of considerable 
property, then there is a presumption of law that the property found in the 


(!) Yanumulu Venkayamah v. Boochia 
•'enkondora, 13 Moo. I. A., 333 (1870). 
Rampershad Teiwry v. Shcochurn Das, 
10 Moo. I. A., 490 (1866) ; Lalla Beharee 
Lalla Mod ho, 6 W. R., 69 (1860) ; Shco 
Rut tun v. Gour Beharee, 7 W. R., 449 
(1867) ; Radha Rumon v. Phool Kumarec, 
10 W. R., 28 (1868); Nilmony Bhoova v. 
Ganga Narain, 1 W. R., 334 (1865); 
Umhica Churn v. Bhugobutty Churn, 3 W. 

173 (1865). (Suit for share in joint 
family property : denial that property was 
joint within period of limitation, and alle¬ 
gation of separation. Held plaintiff must 
show joint enjoyment within the period 
of limitation, which having been done, it 
lay on defendants to prove the alleged 
separation.) Bipro Pershad v. Kcna Dayee, 
5 W. R. (1865); Shusce Mohun v. 
Aukhil, 25 W. R., 232 (1876) ; Vcdavalli 
v. Narayana, 2 M., 1 (1877) ; Chand Hurce 
v. Rajah Norcndra, 19 W. R., 231 (1873 
Moolji Lilia v. Gokuldas Vulla, 8 P 
(1883) ; Anundo Mohun v. Lamb 
169 (1862) ; Sidapa v. Paneakooty, Morns, 
100; Hait Singh v. Dabce Singh, 2 N.-W. 
*,*» 308 (1870); Jadoomonev Dassec v. 
Gangadhur Seal, 1 Bouln., 600 (1856); 
Baince Singh v . Bhurth Singh, Agra H. C., 
162 (1866) ; Nund Ram v. Chootoo. 1 

• gra H. C., 255 (1866); Nursing Das v. 
Narain Das. 13 N.-W. P. 217 (1871) - 

£f", V vf* c0 Oass, 1 Agra P. C„ 
285 U«66). [Admission of property 


being joint ancestral, throws the burden 
of proving exclusive and adverse possession 
beyond limitation on the sharer refusing 
to admit other heirs. Gopcekristo Gossain 
v. Gungapcrsaud Gossain, 6 Moo. I. A., 53 
(1854) ; Chand Hurce v. Rajah Noretxdra, 
19 W. R., 231 (1873); Nuronath Dass v. 
Goda Kolita, 20 W. R., 342 (1873) ; [Suit 
for possession of land' under a pottah 
issued by eldest member of joint Hindu 
family; onus of proving eldest brother's 
right to give such title is on the plaintiff.] 
Makhun Lall v. Ram Lall, 3 C. W. N., 134 
(1898). [Presumption that business was 
started with funds of joint-family rebutted.] 
In Vinayak Nursingh v. Dutto Govind, 25 
R., 367 (1900), in which the defendant 

pleaded self-acquisition and limitation, it 
was held under the circumstances of the 
case that the onus lay on the plaintiffs. See 
''O r,., 398. 

' T arak Chundcr v. Jogeshur Chun 
R. L. R., 193 (1893) ; differs from 
*- y,ianath v. Ajoodhta, 12 R. L. R., 336 
(1873) ; s. c., 20 Suth., 248. 

(3) Maync's Hindu Law. § 291, 6th Ed . 
Mutishi Indcr Sahai v. Kunwar Shiam 
Bahadur , 17 C. L. J., 299 (1913). 

(3) Kanhia Lai v. Dcbi Das, 22 A., 141 
(1899). 

(5) Dakhina halt \. Jagadcshwar 
Bhattacharji, 2 C. W. N. t 197 (1897). As 
to onus on person setting up St ruffian. 
see 45 I. C., 879. 
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widow’s possession was originally that.of her husband, is according to a decision 
of the Privy Council, inconsistent with the general rule that he who claims 
property through some person must show the property to have been vested in 
that person, a rule which is as equally applicable to movable as to immovable 
property.(1) A person claiming under a deed of gift from a Hindu widow,, 
which recites that the property to be conveyed was stridhan , must prove this 
in order to succeed in his claim.(2) Similarly a Hindu widow seeking to exempt 
property from liability for her husband’s debts, as being acquired bv her slridhan y 
must prove it. (3) The Calcutta High Court, has held that on the death of a 
Hindu woman governed by Dayabhaga Law her ajautaka stridhan devolves on 
her brother in preference to her husband, irrespective of the form in which her 
marriage was celebrated.(4) 


If a Hindu widow mortgages or alienates property which in the ordinary 
course would descend to reversionary heirs on her death, or escheat to tho 
Crown, the onus is upon those who derive their title from her to show that such 
alienation or mortgage was made with the consent of the immediate heirs(5)*’ 
or for a purpose for which a Hindu widow is by •Hindu law competent to charge 
the estate(6), and as between the widow and the person dealing with her, the 
transaction must be absolutely free from fraud and must be shown to have 
been entered into after the fullest explanation to her of its nature and eonse- 
quences.(7) In a Full Bench decision of the Calcutta High Court it was said 


(1 ) Dew an Run v. Indarpal Singh, 4 
C. W. N., 1 (1899). 

(2) Cliunder Monec v. Joykissen Sircar, 
1 W. R., 107 (1864). [Referred to in 
Dakhina Kali v. Jagadcslnvar Bhattachar- 
ji, 2 C. W. N., 199 (1897)] ; Bisscssur 
Chuckerbutty v. Ram Joy, 2 W. R., 326 
(1865). 

(3) Brojomohun Myltcc v. RadJia Koo- 
marcc, W. R., 60 (1864). 

(41 Mahendra Nath Maitx v. Giris 
Chandra Maity, 19 C. W. N. f 1287 (1915), 
and see Muthu Ramakrishna Naickcn v. 
Marimuthu Goundan, 38 M., 1036 (1915) ; 
Kenakammal v. Ananth-amanethi Animal, 
37 M., 293 (1914); Marya Pillai v. Siva- 
bagyathachi, 2 M. W. N., 168 (1911) ; Bat 
Raman v. Jagjivandas Kashidas, 41 B. f 
618 (1917). 

(5) Chunder Monce v. Joykissen Sir- 
car, 1 W. R., 107 (1864). Such consent 
is only a factor in the proof of legal 
necessity. Moti Raiji v. Laldas Jabhai, 
41 B., 93 (1917). See same case for 
reversioners’ consent to acceleration of 
their interests and Khavani Singh v. Chet 
Ram, 39 A.. 1 (1917) and Bchari Lai v 
Madho Lai, P. C., 19 I. A., 30 C 
Contra as to effect of consent Noboh 
Sarnia Roy v. Hari Nath, 10 C., 1j.- 
0884), but see Debi Prosad Chowdry v. 
Gliolap Bagt, F. R.. 40 C., 721 0913); 
17 C. L. J., 449. As to compromise of 
litigation by Hindu Widow, see 47 I. C., 
697. 

((>> Mayne's Hindu Law. 8th Ed., §§ 
639. 640 ; Banga Chandra Dhur Biszvas v. 
Zagat Kishore, V. C., 44 C„ 186 (1917) ; 
Mahcshwar Baksh v. Ratan Singh, 23 I. 
A., 57 (1896), Cavaly Venkata v. Collec 


tor of Masulipatam, 11 Moo. I. A., 619* 
(1867); 10 W. R. (P. C.), 47; p and Col¬ 
lector of Masulipatam v. Cavaly * Venkata,. 
8 Moo. I. A., 500 (1861), 2 W. R. (P. C.), 
61 ; Raj Lukec v. Gocool Chunder, 13 Moo. 
I. A.. 209 (1869); s. c., 3 B. L. R. (P. 
C.), 57; 12 Suth. (P. C.), 47; Kali Coo- 
mar v. Ram Dass, W. R., 153 (1864); 
Bissonath Roy v. Lall Bahadoor , 1 W. R., 
247 (1864) : Ram Dhone v. Ishanee Dabee, 
2 W. R., 123 (1865) ; Dhondo Ramchandra 
v. Balkishna Gat'ind, 8 B., 190 (1883) ; 
Laksman Bhaukhokar v. Radhaba, 11 B., 
609 (1887); Rangilbhai Kalyandas v. 

Vinayak Vishnu , 11 B., 666 (1887) ; Maho¬ 
med Shumsool v. Shezvukram, 22 W. R., 
409; Rao Ktirun v. Fyaz Alee, 10 B. L. 
R., 112 (1871); s. c., 14 Moo. I. A., 176. 
(There is no doubt that those who take 
security from a person having only a limit¬ 
ed power to grant it are bound to show 
primd facie at any rate that the money 
was raised for a legitimate purpose.) 
Mohima Chunder v. Ram Kishore, 15 B. 
L. R.. 142 (1875). The estate of a 

Hindu family in which after the death of 
the father and his widow a daughter held 
interest for life comprised a family 
carried on by a manager on her 
Held that the restriction upon 
ner power to alienate remained the same 
(notwithstanding the trade) without being 
relaxed on that account. It is for the 
plaintiff to state and prove all that will 
give validity to the charge. Sham Sundar 
v. Achhan Kuar, 21 A., 71 (1898). 

(7) Mahomed Ashruf v. Brijeszvarce 
Dascc, 19 W. R., 426 (1873). [The 
alienation by a Hindu widow of a portion 
of her estate in order to eatable her to 
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uphold such an alienation it must be shown either that there was legal 
necessity, or that after reasonable enquiry there was honest belief in such 
necessity, or that there .was such consent of the next heirs as would serve a 
presumption of legal necessity or of reasonable enquiry and honest belief con¬ 
cerning it, or lastly, that there was a consent of the next heirs which involved 
an entire relinquishment of her interest and an acceleration of theirs.(1) And 
m a case in the Privy Council it was said that it is the practice of the Privy 
Council to attach great weight to the sanction of the expectant reversioners 
as affording evidence that the alienation was lawful and valid.(2) But there 
must be positive evidence of such consent and that it was made with full know¬ 
ledge.^) An alienation without such consent is voidable but not void, thus 
till it is avoided the alienee can recover the estate from a stranger(4), and the 
reversioners can make it valid by ratifying it.(5) The right to bring a suit 
to set aside an alienation belongs, as a rule, to the nearest reversioner, unless 
he has precluded himself, as by collusion.(6) The Bombay and Allahabad High 
Courts have held that the consent of the reversioners can only validate aliena- 
10 ns o others when made for a consideration, since its value depends on the 
inference ot legal necessity, and so cannot validate gift.(7) And the Calcutta 
ig Court has held that it cannot validate a bequest, for the widow’s Will 
would not operate till her interest had ceased.(8) The consent of the next 
reversioners at the time of the alienation will conclude another person not a 
party to it, who is the actual reversioner upon the death of the widow. Ordi¬ 
narily the consent of the whole body of persons constituting the next reversion 
should be obtained, but there may be cases in which special circumstances 
may render the strict enforcement of that rule impossible.(9) Acts of alienation 
by a Hindu widow for pious and religious purposes calculated to promote the 
spiritual welfare of her deceased husband are no doubt valid(lO) but acts of 
alienation for her own spiritual welfare, or that of persons other than the 
deceased owner, will be voidable.(ll) A daughter who takes her father’s pro¬ 
perty on the death of the widow, in default of a son, takes the inheritance with 
a. qualified power as regards alienation, in respect of which she is in no better 
situation than the widow. On the death of the daughter, the heir of her father 
succeeds as his heir, not as her heir.(12) The lender to, or purchaser from a 
Hmdu widow is, however, not bound to see to the application of the money. 
It is sufficient if he satisfied himself as to the necessity for the loan ; but he 
does not necessarily lose his rights, if upon bond fide inquiry he has been deceived 


make a pilgrimage to Gya to perform her 
husband’s sradh was held good and proper.] 
Bhagxvat Dyal Singh v. Debt Dayal Sahit 
(1908), 35 C., 420. 

/I) Debi Prosad Chowdry v. Golap 
Bhagat. F. B., 40 C., 721 (1913), 17 C. 
*** , 49 ? r ; Bagranji Singh v. Manikamika 

Baksh, 35 I. A., l (1907). 

(2) Be joy Gopal Mukcrjcc v. Girindra 
Nath , P. C., 41 C., 793. 

(3) Hari Kishorc Bhagat v. Kashi Pcr- 
shadj P. C., 42 C., 876 (1915), 42 I A 
64. 

(4) Deonandan Pershad v. Udit Narain 
Singh, 18 C. W. N., 940 (1914). 

(5) Modhu Sudan Singh v. Rooke, P. 

£•’ 2S C., 1 (1908); Bijoy Gopal v. 

Krishna Mahishi Debi, P. C., 34 C., 329 
(1907). 


Kani Animd Koer v. Court 
A " 14 (1880); Jhandu 

7r f < l, C - 37 A > 45 < 1914 > 

w Sin 0 a v. Chief Ram. 


W, BE 


A., 1 (1917) ; Molt Raiji v. Laldas Jebhai, 
41 B.. 1 (1917). 

(8) Durga Sundari v. Raw Kishna 
Poddar, 18 C. L. J., 162 (1914). 

(9) Bagranji Singh v. Manikamika 
Baltsh Singh, P. C. (1907), Times L. R. 
v. 24, p. 46. See Debi Prosad Chozudry 
v. Golap Bhagat, F. B., 40 C., 721 (1913X 
[Such consent throws on actual reversion¬ 
er the onus of disproving the inference.] 

(10) Pur an Dai v. Jai Narain, 4 A., 
482 (1882). 

(11) Deo Proshad v. Lujoo Roy, 20 W. 
R., 120 (1873) (void, see post). 

(12) Ram Gopal v. Buldeb Bose, W. R. 
385 (1864) ; Ram Pershad v. Najbungsh 
Kooer, 9 W. R., 501 (1868) ; Amar Nath 
v. Achhan Kuar, 14 A., 420 (1892). [It 
must be at least shown that the grantee 
was led, on reasonable grounds, to believe 
that there was a legal necessity for the 
alienation.] 
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as to the existence of the necessity which he had reasonable grounds for sup¬ 
posing to exist.(1) But a recital in a bond given for money borrowed by a 
Hindu widow is not sufficient evidence of the fact in a suit against the heirs 
or in a suit to charge the estate(2); neither is a recital in a deed of sale, as a 
rule, sufficient evidence of the existence of the necessity.(3) In a case where 
a Hindu widow sued to recover a share of property alleged to have been inherited 
from her husband and mortgaged by her husband's brother and sold under 
a decree obtained on the mortgage, it was held that the onus was on the brother 
(defendant) to show that the plaintiff had derived any benefit from the money. 
It was sufficient for the plaintiff to prove her title.(4) Where a voluntary 
transfer by a Hindu widow is alleged, the burden of proving that it was a free 
gift, made with knowledge by her of her rights, is on the donee.(5) In the 
case of alienation by one of two widows the burden of proof was held to be 
on the plaintiff to prove that the other widow did not consent to the sale.(6) 
The consent of the daughter to the alienation of immovable property by the 
Widow does not raise a presumption of law that the purpose for which it was 
made was proper nor is it any evidence of the propriety of the transaction.(7) 
But consent of some only of reversioners may be evidence of the propriety 
of the transfer. Where in a suit by reversioners the consent raises no presump¬ 
tion that the sale was necessary or proper, the onus of validating the sale lies 
on the defendant. (8) 


Where a guardian of a Hindu minor (who is often theljjWidow mother) 
alienates or charges the estate or any portion of it, the onus is on the mortgagee 
or person relying on the charge to show that there was a necessity therefor, 
or at least that he had good ground for supposing that the transaction was for 
the benefit of the estate of the minor.(9) Under the Hindu, Law only the father 
or mother of a minor (with a possible exception in favour of an elder brother 
or a direct ancestor) is entitled to be a natural guardian ; but alienations, by 
a de facto guardian, even when made without necessity, need not necessarily 
be set aside, if shown to be for the benefit of the estate.(10) A maternal guardian 
has not, as such, any power to affect the estate of the ward by admissions of 
previous transactional 1) u The power of the manager for an infant heir to 
charge the estate, is a limited and qualified power; it can only be exercised 
in a case of need or for the benefit of the estate. But where the charge is one 
that a prudent owner would make in order to benefit the estate, the bond fide 


(1) Kameshivar Pershad v. Run Baha¬ 
dur, 6 C., 843 (1880); 8 C. L. R., 361; 
L. R., 8 I. A., 8. 

(2) Sunker Lull v. Juddoobuns Suhaye, 
9 W. R., 285 (1868). 

(3) Rajlukcc Delia v. Gokool Chunder, 
12 W. R. (P. C.), 47 (1869) ; 3 L. R. 
(P. C.), 57. For case where recital held 
sufficient in the circumstances sec Banga 
Chandra Dhur Biswas v. Jagat Kishorc, 
P. C., 44 C., 186 (1917;. 

(4; Srcemulty v. l.ukhcc Nurain, 22 
W. R., 171 (1874). 

(5) Deo Kuar v. Man Kuar, 17 A., 1 
(1894). 

(6) Mahadevappa v. Basagowda, 7 
Bora. L. R., 258 (1905). 

<7; Bepin Bchari Kundu v. Durga 
Charan Bancrji (1908), 35 C., 896. 

(8) Chandi Singh v. Jangi Singh, 8 
O. C., 21. 

(9) I Iunooman Pershad v. Mussamnt 
Babooee, 6 Moo. t. A., 392, 423 (1856). 


( Ref. in Vat Vatta Nair v. Kenath 
Puthen V it til, 36 M. L. J., 630.] Kon- 
war Doorganath v. Ram C hander, 2 C., 
341, 351 (1876); Bernola Dossee v. Mo- 
him Dossee, 5 C., 792, 797 (1880); Lalla 
Bansecdhar v. Kunzvar Bindescree, 10 M. 
I. A., 454 (1866); Narayan v. Political 
Agent, 7 Bom. L- R., 172. As to debts and 
alienation by manager of Hindu joint 
family and onus of proof of legal necessity, 
see Guruswamy Nadan v. Gopalasivami 
Odayar, 42 M„ 629; s. c., 50 I. C., 775 ; 
Nazvab Nanir Begum v. Rao Raghu Nath 
Singh, 36 M. L. J., 521 P. C. ; Anant Ram 
v. Collector of Etah , 34 M. L. J., 221 
P. C. 

(10) Thavammal v. Kuppana Koundan, 
38 M., 1125 (1915); (Art. 4-1 of the 
Limitation Act does not apply to an 
alienation by an unauthorized guardian). 

(11) Manokerani Debt v. Haripada Wit¬ 
ter, 18 <J. W N„ 718 (1914), P. C., per 
Jenkins, C. J. and WoodrolTe, J. 
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lender is not affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted or the benefit to be 
conferred upon it in the particular instance, is the thing to be regarded. The 
lender is bound to enquire into the necessities for the loan and to satisfy himself 
as well as he can with reference to the parties with whom he is dealing that 
the manager is acting in the particular instance for the benefit of the estates. 
If he does so enquire and act honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition precedent to the validity of 
his charge, and under such circumstances he is not bound to see to the applica¬ 
tion of the money.(l)” If the danger to be averted has arisen from any mis¬ 
conduct to which the lender has been a party, he cannot take advantage 
of his own wrong to support a charge in his own favour against the heir 
grounded on a necessity which his wrong has helped to cause. Where 
it is not shown that the lender has acted maid fide , he will not be affected, 
although it be shown that with better management the estate might have been 
kept- free from debt. “ Money to be secured on an estate being obtainable on 
easier terms than a loan which rests on mere personal security, the mere 
creation of a charge securing a proper debt is not to be viewed as mismanage¬ 
ment. The purposes for which a loan is wanted are often future as respect 
the actual application, and a lender can rarely have, unless he enters on the 
management, the means of controlling and rightly directing the actual applica¬ 
tion : and a bond fide creditor, who has acted honestly and with due caution, 
ought not to suffer, should it turn out that he has himself been deceived.” A 
lender of money may reasonably be expected to prove the circumstances connec¬ 
ted with his "own particular loan, but cannot reasonably be expected to 
know or to come prepared with proof of the antecedent economy and good 
conduct of the owner of an ancestral estate. 


§L 


If, therefore, the lender proves the circumstances of his own particular 
loan, so as to show that he acted honestly, that he made due and proper enquiry 
and that he had reasonable grounds for believing that the transaction was 
f,>r the benefit of the minor and his estate, he will have sufficiently discharged 
the burden cast upon him. Beyond this it is not possible to lay down any 
general and inflexible rule as to the person on whom should be placed the 
burden of proving that any particular alienation was bond fide. The presump¬ 
tion, proper to be made, will vary with circumstances, and it must be regulated 
by and is dependent upon them. In Malabar law there is no presumption 


< H Hunooman Pershad v. Mussumut 
Habooce, 6 Moo. I. A.. 425 (1856): Radha 
Kishorc v. \1 irtoonjoy Gozc, 7 W. R-, 2.3 
(1867); field's Evidence Act, 472: ib., 
6th Ed., 317-318; Kameswar Pershad v. 
Ram Bahadur, 6 I. A., 8 (1880): 6 C., 
843; 8 C. L. R., 361. Their Lordships 
said that they had applied these principles 
to the case of a manager of an infant, 
alienations by a widow, and to transactions 
in which a father, in derogation of the 
rights of his son under the Mistnkshara 
law. has made an alienation of ancestral 
family estate] : Muddan Mohun v. Kantoo 
lal, L. R.. i l. A., 333 (1874); 14 B. I,. 

187; 22 W. R., 56. [Decree is evi¬ 
dence of necessity to protect a purchaser 
at an execution-sale] ; Bustrung Sahoy v. 
■vatt/ta Chotvdrain, 22 W. R.. 119 (1874). 
l>°°K.{i arant v - Gungadhttr Pershad, 9 W. 
D ” w / 11^68); JVnnd Coomar v. Curtga 
Pershad, 10 W. R„ 94 (1868); Lcolao 


Singh v. Rajendra Laha, 8 W. R., 364 

(1867); Bhoorun Knar v. Sahhsadce, 6 
W. R., 149 (1866); Wooma Churn v. 
Haradaun Mojoomdar, 1 W. R., 347 

(1864) ; Jugdcl Narain v. Lalla Ram, 2 
VV. R.. 292 (1865): Dagdu v. KamlU, 2 
Bom. H. C. R., 369 (1864); Surub Narain 
v. Shew Gobind', 11 B. L. R. (App.), 29 
(1873) ; Runject Ram v. Mahomed IVaris, 
21 VV. R., 49 (1874). [Digging a tank, 
although a great convenience, is not a legal 
necessity] ; Muthoora Dass v. Kcor.ao 
Bluirec. 21 W. R., 287 (1874). Suit by 
minor to set aside alienation by guardian, 
purchase money applied to minor’s benefit: 
refund by minor of the purchase-money 
less the rents and profits received] ; Si&hcr 
Chum! v. Dulputty Sing, 5 C., 363 (1879). ; 
5 C. L. R., 374. [Sale by guardian under 
Act XL of 1858.] Ramcswar \ftmdai v. 
Prevabati Dalri, 19 C. W. N.. .31 (1914). 
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that every debt contracted by a Jcarnavan of a tamad is for the uses of the 
tarwad and chargeable on the tarwad estate. It is for the creditor to show 
that the karnavan had authority from the tarwad to contract the debt.(l) 

In the undermentioned case(2) the estate of a Hindu family, in which, after 
the death of the father and his widow, a daughter held an interest for life, com¬ 
prised a family trade, carried on by a manager on her account. It was held 
that the case of a widow or daughter under such circumstances differs from 
that of the manager or head of an undivided family who manages an ancestral 
trade. (3) It is for the plaintiff to state and prove all that will give validity to 
the charge. The principles laid down in Hunooman Pcrshad Panday's Case 
apply to the alienation of property by the de facto manager of a Hindu endow¬ 
ment. (4) In a suit for possession of land in virtue of a 'pottah issued by the 
oldest members of a joint Hindu family where the other members dispute the 
claim on the ground that the lessor, as one of a joint family, could not give 
title to the whole of the land, the onus of proving the eldest brother’s right to 
give such title is on the plaintiff.(5) 

Property devoted to religious purposes is, as a rule, inalienable, but it is 
competent for the sebait of property dedicated to the worship of an idol in his 
capacity as sebait and manager of the estate to incur debts and borrow money 
for the benefit of the estate, as for the proper expenses of keeping up the religious 
worship, repairing the temples or other possessions of the idol, defending hostile 
litigious attacks, and other like objects. The power to incur such debts must 
be measured by the existing necessity for incurring them(6), for no definition 
of benefit of the estate applicable to all cases can be given.(7) The authority 
of the sebait of an idol’s estate in this respect analogous to that of the manager 
of an infant heir, defined in the case of Hunooman Pcrshad v. Munraj Koon- 
waree.( 8) But he has no power of alienation in the general character of his 
rights, and so section 31 clause 2 of the Land Acquisition Act is applicable to 
him. (9) When there is no deed of endowment forthcoming, the rules necessary to 


(1) Kutti Mannadiyar v. Pay aim Mu- 
than, 3 M., 288 (1881). As to the evi¬ 
dence required where there has been a 
loan for family purposes, see Krishna v. 
Vasudev, 21 B., 808 (1896). 

(2) Sham Sunday v. Achhan Kuar, 21 
A., 71 (1898). 

(3) For power of alienation by manag¬ 
ing member of a joint Hindu family see 
Kandasami Asari v. Someskanda Eli Nidhi, 
Ld., 35 M., 177 (1912); Annamalai Chetty 
v. ii iurugesa Chetty, 26 M., 544 (1903); 
Unni v. Kunchi Amma, 14 M., 26 (1891); 
Adikesavan Nadu v. Gurunatha, F. B., 40 
M„ 338 (1911); Vadivclam Pillai v. 
Natesan Pillai, 37 M., 435 (1914); Gulab 
Singh v. Raja Seth Gohuldas, 17 C. L. 
J., 619 (1913). 

(4) Sheo Shankar v. Ram Shezvak, 24 
C., 77 (1896). 

(5) Nuronah Doss v. Goda Kolita, 20 
W. R., 342 (1873) ; Murugasamy Pillai v. 
Manikarnika, P. C., 40 M., 402 (1917). 

(6) Mayne’s Hindu Law, § 397; 

Prosunno Kumari v. Golap Chand, 14 B. 
L. R., 450, 458 (1875); s. c., 2 I. A., 
145; Kalce Churn v. Banshee Mohun, 15 
W. R., 339 (1871); Khusalchand v. Maha- 
devgiri, 12 Bom. H. C., 214 (1875). 

Fagredo v. Mahomed, 15 W. R., 75 

(1871) ; Radha Bullub v. Jaggut Chunder, 


4 Sel. R., 151; Shibessouree Debia v. 
Mothooranath Acharjee, 13 Moo. I. A., 
270 (1869); s. c., 13 W. R. (P. C.), 18 
(1869); Juggesvuar Butobyal v. Roodra 
Naran, 12 W. R., 299 (1869); Tabhoo- 
nissa v. Koomar Sham, 15 W. R., 228 
(1871). Arruth Misser v. Juggernath In- 
draswamee, 18 W. R., 439 (1872) ; Mo- 
hunt Burn v. Kashec Jha, 20 W. R., 471 
(1872) ; Bunzvare Chund v. Mudden 
Mohun, 21 W. R., 41 (1873); Narayan 
v. Chintaman, 5 B., 393 (1881) ; Collector 
of Tliana v Hari Sitaram, 6 B., 546, 554 
(1882); Shunkar Bharati v. Venkapa 
Naik, 9 B., 422 (1885) ; Joy Lall v. Go- 
sain Bhoobun, 21 W. R., 334 (1874) ; 

Balaszvamy Ayvar v. Venkataszvamy , 40 
M., 745 (1917). 

(7) Palianappa Chetty v. Srcenath 
Dcvasikamony, P. C., 40 M., 709 (1917). 

(8) 6 Moo. I. A., 393 at p. 423 (1856) ; 
Koonwar Doorganath v. Ram Chunder, 4 
I. A.. 52, 61 (1876); s. c., 2 C., 341; 
Kamini Devi v. Promatha Nath Mookcr- 
jee, 13 C. L. J., 597 (1911); Ramprasanna 
Nandi Chowdhuri v. Secretary of State, 
40 C., 895 (1913). 

(9) Kamini Debt v. Promotha Nath 
Mookerjee, 13 C. L. J., S97 (1911); Ram¬ 
prasanna Nandi Chowdhuri v. Secretary 
of State, 40 C., 895 (1913). 
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carry out the intention of the original endower can be ascertained from inference 
from the practice proved to have been followed in the case(l) ; but such rules 
must be consistent with the purpose of the endowment, and since the worship 
of the idol and the preservation of the dedicated property must be assumed 
to have been intended to be perpetual, a rule permitting alienation by the 
sebait would be repugnant.(2) Judgments obtained against a former sebait 
in respect of debts properly incurred are binding on succeeding sebaits.(3) 
Where it is contended that property has been inalienably conferred upon an 
idol to sustain its worship, the onus probandi lies upon the person who sets 
up this case.(4) The office of sebait is vested in the heirs of the founder if 
there is no evidence that he made another appointment. (5) Where a man 
incapable of being a sebait , because he was not a Brahmin panda, had acted 
as one, it was held by the Privy Council that such action could not give rise 
to an estoppel or res judicata.(jo) 

Where the possession of the legal heir after the death of the widow is pre¬ 
vented, and the usual course of inheritance changed, on the ground of an adop¬ 
tion having been made, the onus is upon the partv setting up that title against 
the entrance of the legal heir to pro^e the adoption, both as regards the power 
of the adopter to adopt and as regards the fact of the adoption, if it be ques¬ 
tioned : and not upon the heir suing to prove its invalidity, even though he 
alleged fraud and adduced no evidence in support of it.(7) Adoption must 
be strictly proved, and the party who claims as an adopted son must establish 
by evidence (a) the authority given by the husband to adopt a son to him ; (b) 
his actual adoption as the son of the husband.(8) "Where in a suit to recover 
the property of a deceased Hindu, the plaintiff, who claimed as his adopted 
son, was not examined on his own behalf and no attempt was made to search 
for or produce books of account said to contain entries of the expenditure 
at the adoption, the Privy Council found that he had failed to discharge the 
onus.( 9) The fact of adoption being admitted and its validity impugned on 
the ground of incapacity on the part of the adopted son, it is for the party so 
impugning the validity of the adoption to establish the alleged incapacity.(10) 
No estoppel arises from an invalid adoption unless through it the position 
of the party setting up estoppel has been changed to his disadvantage.(11) 
In a suit brought to set aside an adoption on the allegation that adoption is 
forbidden by the custom of the caste to which the parties belong, the onus of 


(1) Ram Parkash Das v. Anand Das, 
P. C., 43 C., 707 (1916) ; 43 I. A., 73. 

(2) Palianappa Chctty v. Srccnath 
Devasikamony, P. C., 40 M., 709 (1917). 

(3) Prosunno Kutnari v. Golab Chund, 
14 B. L. R., 450 (1875) ; L. R., 2 I. A., 
145. 

(4) Koonwar Doorganath v. Ram 
Chunder, 4 I. A., 52, 61 (1876); s. c., 2 
C., 341. 

C5) Raj Krishna Day v. Bcpin Behary 
Day, 17 C. L. J., 189 (1913). 

(6) Jalandhar Thakur v. Jharula Das, 
P. C., 42 C., 244 (1915). 41 I. A., 267; 
see Mohan Lalji v. Gordhan Lalji Maha- 
raj, P. C., 17 C. L. J., 612 (1912) ; 40 
I. A., 97. 

(71 Tarim Charan v. Saroda Sundari, 
3 B. L. R. (A. C.), 145, 159 (1869); 
s. c., 11 W. R., 368; Bisscssur Chuckcr- 
hutty v. Ram Joy, 2 W. R., 326 (1865); 
Ramprotap Misscr v. Abhilak Misser, 3 
C. L. R. (1878) ; and sec Hur Dyal v. 


Roy Krishto, 24 W. R., 107 (1875); 
[Deals with objection that s. 110, post, 
might apply; Chowdhry Hcrasutoliah v. 
Brojo Soondur, 18 W. R-. 77 (1872)1 

[Factum of adoption admitted]; but see 
also as to fraud; Gooroo Prosunno v. Nil 
Madhub, 21 W. R., 84 (1873): Hciat> 

Dasi v. Durga Das Mundal, 4 C. L. J., 
323. 

(8) Chowdhry Pudam v. Kocr Odcy, 

12 Moo. I. A.. 350 (1869) See Sattcrajn 
v. Venkatoswami . 40 M., 925 (1917) ; 
Somasundaram Chctticr v. Vaithilinga 
Mudaliar, 40 M., 846 (1912) : Madana 

Mohana v. Purushotama, 38 M., 1105 
(1913). 

(9) Mussamat Lai Kunivar v. Chirangi 
Lai, P. C. (1909), 3 I. A., 1. 

(10) Kusuw Kumari v. S'at y a Ranjan, 
30 C., 999 (1903); 7 C. W. N., 784. 

(11) Vaithilinga Mudali v. Natesa 
Mud alt, 37 M., 529 (1914). 


Hindu Daw; 
Inheritance; 
Adoption. 




BURDEN OF PROOF. 



% 


[ss. 101 


roving such custom is on the plaintiff.(1) See further section 111. post, sub. 
roc. “ Adoption ” It has been held that if a plaintiff sues as reversionary heir 
during the lifetime of the widow for a declaration that an adoption is invalid, the 
onus is on him to prove the invalidity.(2) But this view has been rejected in a 
case in the Madras High Court in which it was held that ir^ such a suit the 
onus is on the adopted son to prove the validity of the adoption.(3) Where 
a plaintiff sues to set aside certain title-deeds, some evidence ought to be given 
by the plaintiff to impeach the deeds : it is not'sufficient -foij him to prove heir¬ 
ship, nor by so doing can he throw the burden of showing a better title on the 
defendant. (4) If a plaintiff institutes a suit as collateral heir, the onus is on 
him to prove his title through the common ancestor in all its stages.(5) Where 
the rule of succession as sebait laid down by the endower of a religious institu¬ 
tion was not clear and there was no established usage, the onus was held to lie 
on the person claiming the property as sebait, to make out his claim.(6) In 
a 3uit by a Hindu widow for a moiety of the ancestral property, where the 
defendant alleged that her deceased husband was a leper and could not succeed 
to the property, the onus lay on the defendant to prove the alleged disqualifi¬ 
cation.(7) Similarly where the defendant set up a waseeutnamah or will.(8) 
The Government claiming lands as an escheat, which are admittedly in the 
possession of the party claiming as heir, must show by proof that the last pro¬ 
prietors died without heir. They are in the same position as a plaintiff in an 
ordinary suit for ejectment and must prove their title. (9) 'The natural heirs 
of a Hindu, who has been taken as iUatam into another family, are primd fade 
entitled to succeed to the property acquired by the deceased by virtue of his 
ijlaiam marriage, and the onus of proving any special circumstances to rebut 
this claim lies on the persons, who raise this plea.(10) There is no inconsistency 
between a custom of impartiality and the right of females to inherit. The 
fact of there being a custom of impartibility in respect of family property does 
not take it outside the common law, and cannot cast the burden of proving 
the existence of any particular right, as of females to take by inheritance 
upon those who maintain it; for where a custom is proved to exist, it only 
so far supei.^edes the general law, which, however, still regulates all outside the 
custom. (11) In the undermentioned case it has been held by the Privy Council 
that in order to establish that an estate is descendable otherwise than by the 
ordinary laws of Hindu inheritance, there must be proof that it is impartible either 
in its nature or by a special family custom.(12) In this case it was held that the 


(1) Virdbhai Afubhai v. Bai Hiraba, 7 
C. W. N., 716 (1903). 

(2) Brojo Kishoree v. Sreenath Bo sc. 
8 W. R., 463, 467 (1868); Ashrafi Kun - 
war v. Rup Chand, 30 A., 197. 

(3) Rajagopala Reddy v. Sadasiva 

Reddy, 34 M., 329. Dissenting from 

Ashrafi Kunwar v. Rup Chand, 30 A., 
197. 

(4) 7'acoordecn Tcwarce v. Hossein 
Khan, L. R., 1 I. A., 192 (1874); s. c., 
13 B. L. R.. 427, 21 W. R., 340. 

(5) Kcdarnath Doss v. Protab Cbunder. 
8 C. L. R.. 238 (1880); s. c., 6 C.. 626; 
Kali Kishore v. Bhutan Chander, 18 C., 
201 (1890); s. c., 17 I. A., 159. 

(6) Janok Dcbi v. Gopal Acharji, 9 C.. 
766 (1882); s. c., 13 C. L. R., 30; Muttu 
Ramalmga v. Sctupati, 1 I. A., 209 (1874) ; 
(a zemindar claiming a customary right to 
grant confirmation of the election of a 
inohunt must prove the custom) ; Ram- 
rulun Das v. Bunmalee Dass, 1 Sel. Rep. 


170 (1806) ; Genda Puri v. Chhatur Puri, 
13 I. A., 100 (1886); s. c., 9 A., 1. (The 
only law to be observed is to be found 
in custom and practice which must be 
proved). 

( 7 ) Nullit Chunder v. Bugola Soon- 
durce, 21 W. R., 249 (1874).' 

(8) Sukoomut Bibee v. Wariss AH, 22 
W R., 400 (1874). 

(9) Gridhari tall v. Government of 
Bengal. 10 W. R.. 31; s. c., 1 B. L. R. 
(P. C.) r 44 (1868). 

( 10 ) Ramakristna v. Subbakka, 12 M., 
442 (1889). 

(11) Raw \ r tin dun v. Xfaharani Janki, 7 
C. W. N., 57 (1902). As to Jain custom 
of adoption vide Rup Chand v. Janchn 
Pcrslxad, 37 I. A. ? 93 and as to adoption 
in Burma v. Ma Twet v. A/a Me, P. C. 
979, 36 C. (1909). 

( 12 ) Narasimha Appa Rot v. Perth? 
sarcihy Appa Row , P. C., 37 M., 199 
(1914) ; Baboo Goncsh Duff Singh v. 
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existence of such a family custom and the nature of an estate are questions 
of facts and as such subject to the rule of concurrent findings.(1) 

The onus of proving that a particular property was ancestral lies on the Hindu Law- 
person who claims it as such.(2) Ancestral property in which the son as the 
son of his father acquires an interest by birth is liable to the father’s debt: ** a er ' 

if, however, the debt of the father has been contracted for an immoral purpose 
or is of a rearly-money character for which no credit is or ought to be given(3), 
the son would not be under any prior obligation to pay it and might object 
to the ancestral property being made liable for such a debt.(4) As regards 
what are immoral or improper debts(5) ; it has been held that “ sons are not 
compellable to pay sums due by their father for spirituous liquors, losses at 
play or for promises made without consideration or under the influence of 
lust or wrath, debts due for tolls or fines [being ready-money payments for 
which credit will have been given at the risk of him by whom they ought to 
have been received(6), nor generally any debt for a cause repugnant to good 
morals.(7) Ihe Mithila law is the same : a son cannot, under the Mithila law, 
set aside the sale of ancestral property by his father for the discharge of the 
fathei s debt and oust the purchaser; freedom on the part of the son, as far 
as regards ancestral property, from the obligation to discharge the father’s 
debts can be successfully pleaded only by a consideration of the invalid nature 
of the debts incurred. (8) In the above case where the share of the father 
in the family dwelling-house bad been attached by execution under a decree 
obtained on a bond executed by the father, it was held that the onus probandi 
lay on the son who, on coming of age, brought the suit to recover, not his 
share, blit the whole property. Similarly in another case(9), where the plaintiff 
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Maharajah Moheshur Singh. 6 M. I. A., 
164 (1855). 

(1) lb. and sec Mallikerjuna v. Durga 
Y. C., 13 M., 406 (1890); 17 I. A., 134.' 

(2) M lissom at Ram Kaur v. Achhin, 35 
P. L. R., 1918; s. c., 47 I. C., 17. 

(3) Stra. H. L., 166. 

(4) Girdharcc Lall v. Kantoo Lall, 1 
I. A., 321 (1874) ; followed, Innes and 
Muttusamy Ayer, JJ., dissenting in Pow- 
nappa Pillai v. Pappuvayyangar. 4 M., I 
(1881) ; and in Sivasankara Mudali v. 
Pnrvati Aneri, 4 M., 96 (1881) ; see also 
Nanotni Bahuasin v. Modhun Mohan, 13 
Cm in (1885) ; 13 I. A., 1 ; Deendyal Lall 
V. lug deep Narain, 4 I. A., 247 (1877) ; 
Bhugbut Pcrshad v. Girja Koer, 15 C., 

' 7 (1888) ; Pattnappa Pillai v. Pappu- 
va.tyangar, 9 M.. 343 (1885) ; 15 I. A., 99; 

Ram v - Z<4im Singh, 8 A., 231 

(18<6); Lai Singh v. Deo Narain. 8 A., 
279 (1886); Jamna v. Nain Sukh, 9 A.. 
493 (1887); Badri Prasad v. Mad an Lai. 
15 75 (1893); Jagabhai Latubhai v. 

I'uikandas, 11 B., 37 (1886) ; Chinta- 
vsanrao Mehendale v. Kashinath. 14 B., 

3 ~° ^ •' Babn Singh v. Bchari Lai, 

0 " .56. (Mere proof of father being 

( immoral and extravagant habits 
» C ; n ^ h): Khalilul Rahman v. Govind 

Ti, . a C " -’28 (1892); Baba v. 

Slonr.hvr “v ‘\ 57 0883); Collector of 
(1879)’ s« hlnrdai Narain. 5 C, 425. 433 
v Foalba • *° contra Sadabarl Prasad 

31 (1869: K T r A 3 R L. R. (F. Bn.). 

’ anc * Deendyal Lai v. Jugdecp 


Narain, 4 I. A., 247 (1877) ; see also 
Suraj Bunsi v. Shoo Proshad, 6 I. A., 88 
(1878), s. c., 5 C. t 148; see also Siva- 
gattga v. Lakshmana . 9 M., 195 (1885) ; 
Jamesetji v. Kashinath, 26 B., 326 (1901). 

(5) As to immoral debts, see Budree 
Lall v. Kantec Lall, 23 W. R. ( 260 

(1875) ; Luchmee Dai v. Ashman Singh, 
25 W. R., 421 (1876); s. c., 2 C., 213; 
IVajcd Hossein v. Nankoo Singh, 25 W. 
R., 311 (1876) ; Sita Ram v. Zalim Singh, 
8 A., 231 (1886); Mahabir Proshad v. 
Lashdeo Singh, 6 A., 234 (1884); (a debt 
which was a mere money-decree against 
the father personally and not a debt which 
it was the duty of the sons to pay) 
Parc man Dass v. Bhattro Mahton, 24 C., 
672 (1897) ; McDowell v. Ragava Cheiti, 
27 M., 71 (1903). 

(6) Stra. H. L., 166; see also Moyne’s 
Hindu I/aw, § 279 ih., 8th Ed.. § 303 : 
Colebrooke’s Digest of Hindu Law, 304, 
307 and 309. 

(7) Mahabir Prasad v. Basdro S'ugh. 
6 A.. 234 (1883). 

(8^ Girdharcc Lall v. Kantoo Lall. 1 
I. A., 321 (1874). 

(9) Adurmoni Devi v. Chotvdhry, 3 €., 

1 (1887); see also Surat Butisi v. Shoo 
Prashad, 6 I. A., 88 (1878) ; Lckhraj Rai 
v. M ah tab Chand, 14 Moo. I. A.. 393 
(1871) ; 10 B. I.. R.. 42. (Where fraud 
and collusion were alleged by plaintiff) ; 
Nonunion Singh v. Nanak Chand, 6 A , 
193 (1884). 
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attained his majority seven or eight years before he took any steps to set this 
purchase aside. As regards the onus of proof that assets have come to the 
hands of the heir, it has been laid down by the Madras High Court that in 
a suit against an heir for debts of his ancestor, in the absence of special circum¬ 
stances, the onus is on the plaintiff in the first instance to give such evidence 
as would jrrimd facie afford reasonable grounds for an inference that assets had 
or ought to have come to the hands of the defendant; when they have done 
this the onus is then on the defendant to show that the amount of such assets 
is not sufficient to satisfy the plaintiff’s claim or that he was not entitled to be 
satisfied out of them, or that there were no assets, or that they had been dis¬ 
posed of in satisfaction of other claims. (1) The general result of these cases 
would seem, therefore, to be that under the Mitakshara law a son is always 
liable for his father s debts, and cannot set aside an alienation for these debts, 
unless they have been contracted for an immoral and improper purpose. It is 
not, however, sufficient to show merely that the father was a person of extra¬ 
vagant or immoral habits. The onus is on the son to establish some connection 
between the debt and the father s immoralities.(2) The son’s liablity to pay 
his father s debt when it is neither illegal nor immoral has been developed by 
judicial decisions from liis pious obligation to save his father from sin as laid 
down in the Hindu Texts. (3) 

This subject was considered in the Privy Council case, Sahu Ram Chandra 
v. Bhujp Singh(4) as follows. Under the Mitakshara Law the joint family 
property owned by all members as co-parceners cannot be the subject of a 
gift, sale or mortgage by one co-parcener, except with the consent, express 
or implied, of the others. Even the father is subject to the control of his sons, 
as of other members, with regard to immovable property. But he has certain 
powers as manager or head of the family, analogous to the powers of the head 
of a religious endowment or of a guardian to an infant, and can affect or dispose 
of the property for purposes denominated necessary ; for in a case of legal 
necessity the consent of the other members is implied. The son’s Teligious 
obligation to pay his father s debts and to refrain from cancelling their payments 
does not arise while the father is alive ; for he can then pay them himself or 
set aside personal property for that purpose. But after the father’s death 
the son is bound to pay debts which were antecedent or not immoral. This 
obligation in the case of an antecedent debt should not be extended. Much 
of the law on this point has arisen from the necessity of protecting purchasers 
in good faith ; but this necessity would not justify the description of money 
borrowed by the father on a mortgage as an antecedent debt; for as manager 
of the family property lie has no power to obtain money on its security for 
his own purposes as distinguished from the benefit of the estate.(5) 

Where a son seeks to get rid of the effect, as against his interests in the 
joint family property, of a decree on a mortgage executed by his father obtained 
in a suit to which he was not made a party, the burden of proof lies on him to 
establish that the mortgagee when he brought his suit had notice of his intents 
in the mortgaged property.(G) In the decision cited the Privy Council has 
rejected the doctrine that in the cases of a mortgage made by a father nether 


(1) Kottala Uppi v. Shangara Varma, 
3 Mad. H. C., 161 (1866) ; sec also Joo- 
gul Kishorc v. Kalce Churn, 25 W. R., 
224 (1876 1 ; Mayne’s Hindu Law, § 277; 
ib. 8th Ed.. § 305. 

(2) f/anuman Singh v. Nanak Chand, 

6 A., 193 (1884) ; Sita Ram v. Zalim 
Singh, 8 A., 231 (1886); Sadashiv v. 

Dinkar, 6 B., 520 (1882) ; Ramphul Singh 
v. Deg Narain, 8 C., 517 (1881); Ram 

Nath v. Cuchman Rai, 21 A., 193, 194 


(1899); Kasan Singh v. Bhup Sin h >27 
A., 16 ; Sri Narain v. Lala Raghubct s Nai, 
17 C. W. N., 124 (1912). 

(3) Narayanan Chcttiar v. '«•’ crappa 
Chettiar, 40 M., 581 (1917). 

(4) Sahu Ram Chandra v. Bhu Singh, 
P. C„ 39 A., 437 (1917), per Lor, Shaw - 

(5) See Narain Prosad v. Sarnam 
Singh. 44 I. A.. 163 (1917). 

(6) Ram Nath \. Rachman R f ^ A., 
193 (1899) 
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for an antecedent debt nor through legal necessity, his sons would be bound in 
equity to support his representation of capacity to mortgage the property 
and has held that such a mortgage is voidable.(1) The Allahabad High Court 
has held in recent decisions that when the sons successfully repudiate an aliena¬ 
tion by the father they are not bound to refund the price paid to him by the 
purchaser and that a son unborn but in the womb at(2) the time of an alienation 
can contest it.(3) Iu cases of this kind the substance and not the mere techni¬ 
calities of the transaction should be regarded.(4) Where a pc/son buys ancestral 
estate, or takes a mortgage of it from the father, whom he knows to have only 
a limited interest in it, for a sum of ready-money paid down at the time of 
the transaction, in a suit by the son to avoid it he must establish that he made 
all reasonable and fair enquiry before effecting the sale or mortgage, and that 
he was satisfied by such enquiry, and believed, in paying his money that it was 
required for the legal necessities of the joint family in respect of which the father 
as head, and managing member, could deal with and bind the joint ancestral 
estate.(5) In the case cited where the question was whether an alienee of 


(1) Narain Prasad v. Sarnam Singh, 
44 I. A., 163 (1917) ; see Lachman Prasad 
v. Sarnam Singh, P. C., 39 A., 500. It 
was said that while Alahabeer Prasad v. 
Ramayad Singh, 12 B. L. R., 90 (1873), 
may have been correct in its special cir¬ 
cumstances, it is not the general law, 
which is stated in Madho Prashad v. 
Mahaban Singh, P. C., 18 C., 157 (1890); 
17 I. A., 194. For an earlier case see 
Luchman Dass v. Giridhur Chowdry, F. 

B, . 5 C., 85 5 (1880) which has been re¬ 
cently held by a Full Bench of the 
Calcutta High Court, Brijnandan Singh v. 
Bidya Prasad Singh, F. B., 42 C., 1069 
(1915) to be still binding on that High 
Court and not affected as to limitation by 
Nanomi Babuasin v. Modhun Mohun, 13 

C. , 21 (1885) on O. XXXIV of the Civil 
Procedure Code. 

(2) Madan Gopal v. Sita Prasad, 39 

A., 485 (1917) ; following Ram Dyal v. 
Suraj Mai, 23 Md. Ca., 891 (1914); and 
Ckandradco Singh v. Mata Prosad, 31 A., 
176 (1909) ; dissenting from Koer Han- 
mat Rai v. Sundar Das, 11 C., 396 

(1885) ; on ground that price not a debt 
till sale set aside. 


Deo A forain Singh v. Ganga Sing 
37 A., 162 (1915); see Nara Gopal K i 
harm V. Paragauda, 41 B„ 347 (191 

(son born after alienation). 

(4) Sripat Singh Dugar v. Prody 
Kumar, P- 44 C., 524 (1917) ; 44 


A., 1. 

(5) Lai Singh V. Deo Narain. 8 A., 279 
(1886); see also Jumna v. Nain Sukh , 9 
A., 493 (1887) : See also on the whole 
subject the following cases. Hunuman 
Vutt v. Ktshen Kishore (1870), 8 P. l. 
R . 358; Alahabeer Persad v. Ramayad 
Singh; 12 B. L. R., 90 (1873); Pursid 
V ' "“""man Sahoy, 5 C., 845 

UooU) J Luchman Dass v. Giridhar 
Chorvdhry, 5 C., 855 (1880); followed by 
f a rasad v - AJudhia Per shad, 8 C.. 
13 1 881); 9 C. L. R., 417; Goburdhun 


Lall v. Singessur Dutt, 7 C., 52 (1881) ; 
Surja Prasad v. Golab Chand, 27 C., 762 
(1900) ; Ramphul Singh v. Deg Narain, 
8 C., 517 (1881). (Suit by son to re¬ 
cover property sold by father during his 
minority; burden of proof on plaintiff to 
show that debt was incurred for illegal 
or immoral purpose) ; Ambica Prosad v. 
Ram Sahay, 8 C., 898 (1881), 10 C. L. 
R., 505 ; see also Sheo Prashad v. Jung 
Bahadur, 9 C., 389 (1882) ; Ram Dutt v. 
Mahcnder Prasad, 9 C., 452 (1882) ; s. 
c., 12 C. L. R., 494; and similar case Baso 
Koer v. Hurry Dass, 9 C., 495 (1882) ; 
s. c.. 12 C. L. R., 292; Jotadhari Lai v. 
Raghubir Pershad, 12 C. L. R., 255 

(1883); Sitanath Koer v. Land Mortgage 
Bank, 9 C., 888; s. c., 12 C. L. R., 574 
(1883) ; Jumoona Pershad v. Deg Narain, 
10 C., 1 (1883) ; Doorga Pershad v. Kesho 
Pershad, 11 C. L. R. (P. C.), 210 (1882). 
(Liability of infant) ; Gangulce v. Ancha 
Bapulu , 4 M., 73 (1881). [Where the 
sale is disputed by a coparcencer (not a 
son), ruling in Girdliaree Lai’s case is 
not applicable and purchaser must show 
that the debts existed at time of sale and 
that debts were such as were incumbent 
on the minor to discharge]. Sundaraja 
Ayycngar v. Jogananda Pillai, 4 M., Ill 
(1881) ; Gums ami Chctti v. Sadasivaj 
Chctti, 5 M„ 37 (1881) ; Vellyiammal v. 
Katha Chctti, 5 M., 61 (1881). (Where 
purchaser at sa.lc under decree against 
father has not possession of the whole 
property, son cannot recover his share 
without proving that debt for which de¬ 
cree was made, was illegal or immoral). 
Subramaniyayyan v. 5 ubramaniyayyan, 5 
M., 125 (1879). (Elder" of two brothers 
during minority of younger renewed 
mortgage executed by father for purpose 
neither illegal nor immoral. Suit by 
mortgagee against elder brother: decree; 
sale in execution. Minor son not bound 
and entitled to recover his share of 
property without paying his share of the 
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ancestral immovable property from a person governed by custom was bound 
to prove necessity or enquiry whether it was the duty of the alienee to enquire 
not only into the existence of the antecedent debt but also into the nature of 
the necessity thereof. Held (per Sadi Lai, J.), that an alienee discharging an 
antecedent debt is not required to make an enquiry into the nature thereof. 
Per Le Rossignol, J., that the principle laid down in the Full Bench decision 
cited(l) is that the initial onus lies on the outsider alienee to show that the 
debts were due a. 1 when he has discharged that onus it is the turn of the 
opposite party to show' that the alienee made no proper enquiry or that if he 
made one he must have learnt of the real nature of the debts.(2) And it 
has been held that where money is lent to the father of a joint family on the 
security of the ancestral estate, at a high rate of interest, the onus is on the 
lender to prove not. only that the fatheT needed the money for the legal neces¬ 
sities of the joint-fa mil \ but also that he could not have obtained it without 
paying the high Tate of interest.(3) A Hindu father in order to satisfy such 
of his debts as would be binding on his heirs, can sell the entirety of the family 
property so as to pass even his son’s interest therein, but it lies on him, who 
seeks to bind an infant, to prove justifying circumstances.(1) The Madras 
High Court has held in a recent case that marriage-expenses reasonably incurred 
by a twice-born male member of a Hindu joint-family are for a family necessity 
and therefore legally binding on the estate.(5) 

Insolvency. In a suit against an insolvent and the Official Assignee for the sale of mort¬ 
gaged property, the ohms is on the plaintiff to prove that title-deeds in his 
possession after the insolvency were deposited with him as security before the 
adjudication. (6) The burden of supporting a purchase from the insolvent of 
the whole of his assets just prior to insolvency falls on the person claiming 
that the purchase can stand.(7) 

nsuranc. The following provisions contained in a prospectus to which a Policy was 
made subject Age admitted in the Company’s policy in all cases where proof 


mortgage-debt.) Gurusami Sastrial v. 
Ganapathia Pulai, 5 M., 337 (1879). 

("Suit against, father for specific perform¬ 
ance of contract to sell ancestral property 
proof of necessity must be required). 
Muttayan Chetti v. Sangili Vira, 9 I. A., 
128; s. c., 6 M., 1 (1882); (Interest which 
son takes by heritage from father is liable 
as assets by descent for payment of 
father’s debts). Yenamandra Sitarama 
satni v. Nidatana Sanyasi, 6 M., 400 
(1883). (No proof that mortgage-debt 
contracted by father was for necessary 
purpose.) Phul Chand v. Man Singh, 4 
A., 309 (1882) ; where adult son was aware 
of mortgage by father for necessary pur- 
po: c and did not protest: held son couM 
not succeed unless he could show deb! 
was for illegal or immoral purpose 
Ujagar Singh \ Pit am Singh , 8 I. A., 190 
(1881); Ifurdcy Narain v. Rooder Per - 
l ash. 11 I. A. 26 (1883 i : Ramakrjshna v 
Namasivaya, 7 M., 275 (1884). As to 

“ family necessity,’’ see Bahaji Mahadaji 
v. Krishnaji Dcvji, 2 B.. 666 (1878 1 . 

See also Luchman Das v\ Khunnu Lai. 19 
A., 26 (1896): [liability of grandsons to 
pay interest on their grand-father’s debts] . 
Parcmar I DcttS V. Bhuttu Malitor I, 24 < . 
672 0897) [no antecedent debt]. Mc¬ 
Dowell v. Ragava Chetti. 27 M.. 71 (1903) ; 


A tar Singh v. Thakar Singh (1908), 35 
C.. 1039, and Babu Singh v. Behari Lai, 
.10 A., 156 : Kirpal Singh v. Bahvant Singh, 
P. C., 40 C., 288 (1914) (onus) Narayana 
An navi v. Ramalingo, 39 M., 587 (1916). 

(1) Dcbiditta v. Sorcdagur Singh. 65 P. 
R.. 1900 (F. B.). 

(2) Jhundu v. Niamat Khan, 1 Lahore. 
472. As to proof of legal necessity by 
mortgage, see Bhikhu Sahu v. Kodai 
Pandey. 41 V. 523 ; s. c., 17 A. L. J., 580. 

(3) Nand Ram v. Bhupal Singh (1911), 
34 A.. 127. 

(4) Jamsetji Tata v. Kashinath, 26 B., 

329 (1901) for case of son bom after 
alienation, see Nara Gopdl Kulkcrni v. 
Paraganda. 41 B , 347 (1917); tfasari 

Mall Babu v. Abaninath Adhurjoya, 17 C. 
W. N., 280 (1912); Bunwari tal v. Daya 
Sankar, 13 C. W. N., 81? (1908) ; Deo 
Narain Singh v. Ganga Singh. 37 A., 162 
(1915). 

(5) Gopala Krishnan v. Venkatanarana, 

V. B.. 37 M.. 373 (1914). approving 

Kamcszvara v. Vccrocharlu, 34 M„ 4'22 
(1911). But such expenses cannot be anti- 
c ? f.. ■ ted in partition, Narayani Annavi v. 
RamaPnga Annavi, 39 M., 304 (1916). 

(6) Miller v. Madho Das, 23 L A., 106 
(1896). 

(7 ) Re Scchasc , 22 C. W. N., 33.j 
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is given satisfactory to the directors. Proof of age can be furnished,-at any 
time ; if not furnished, it wjll' be necessary on settlement of claim —impose * 
on the ass.ured or his representatives the obligation of giving pgogPof age before 
the Company can be. called upon to.p&y. If the evidence had been givgjrm-tlie 
lifetime of the assured, and an admission "of-^ge was attached to >hq/policv, 
no further proof would be needed, and>t hs^onus of dispiffing the age-'fcould be 
thrown on the Company (1) ; but'.m^t'he absence of such evidenced and of such 
admission it lies upon those'clainung* upon the . policy by reasonable proof to 
satisfy the Court as to the age of the assured.^) When a person sues on a 
policy of insurance which contains certain exceptions in the event of which 
the assurers are not liable, it lies upon the plaintiff to prove that the loss does 
not fall within any of those exceptions.(3) 

df is for th(j person who claims an exclusive privilege under the Inventions inventions. 
Act (V of 1888.) and is in possession of the facts which, in his opinion, entitle 
him to that exclusive privilege, to show that those facts exist.(4) 

. *' Proprietors,of land in the Bengal Presidency are concerned with two Lakhiraj. 
classes of lakhiraj or revenue-free grants of land, viz. (a) Grants made yyreviovs 
to the 1st December 1790, and not exceeding one hundred bighas , the revenue of 
which (when* *ad judged invalid) was, by the sixth section of Ben. Reg. XIX of 
1 4 93. juade over to the persons responsible for the discharge of the revenue of 
the Estate within the limits of which the lands are situate. The gift of this 
revenue was an act of liberality on the part of Government, inasmuch as these 
grants had been expressly excluded from the decennial and permanent settle¬ 
ments. The former lakhiraj holder was not dispossessed, but was allowed to 
hold the land a y ^ dependant taluk, subject to the payment of revenue. (&) 

Grants made after the 1st December 1790 and whether exceeding or under one 
hundred bights. These grants (unless made by the Governor-General in Council 
were declared to be in all cases null and void, and as they had been included 
within the limits,-of permanently-settled estates, the proprietors of such estates 
were>- by the tenth section of the Ben. Reg. XIX of 1793 authorized and required 
to dispossess the alleged grantees, annex the lands to their estates and collect 
the rents thereof. With respect to the first class, proprietors were expressly 
required by law .(section 11. Reg. XIX of 1793) to institute suits in the Civil 
Cpin#£ for the'recovery of tin* revenue made over to them by Government. 

/With respect/to the second class, proprietors ware formerly allowed to dis¬ 
possess the alleged revenue-free-holders, but. the difficulty of doing so induced 
resort to the Courts in those cases alsq ; and finally, this resort was made com¬ 
pulsory [section 28^ of Act X of 1859],(5) 

There is, however, an important difference as regards the burden of proof 
in each class of cases. In the first class of cases, where the allegation is that 
the lakhiraj tenure was created before the 1st December 1790, the onus pro - . 
handi. in a suit for resumption of title, lies on the alleged lakhirajdar or person , 

setting up the revenue-free title.(6) If a person claims under a lakhiraj grant 
made since 1st December 1790, this wall be a conclusive bar to a suit for 


(1) In Oriental Government etc.. 

Assurance Co. v. Narasimha Chari, 25 M.. 
204 (1901). Bhashayam Ayyangar, J.. 

was of opinion that such admission would 
preclude the company from producing evi¬ 
dence to disprove the age as admitted. 

( 2) The Oriental Government, etc . 

Company v . Sarat Chandra, 20 B., 99 

(139?). Referred to in The Oriental Gov¬ 
ernment, etc.. Co., Ltd v. Narasimha 
Chan, 25 M., 183 (1901). 

t SSmd v. Hajca Jaeftariah, 2 Ind. 

• r. S., 308 (1867). 


(4) SlgiH Mill's Co. v. Muir Mills Co., 

1 7 A., 490 (1895). 

(5) Field's Evidence Act, 481 : and sea 
Field's Regulations, 36, 245—261. 

(6) lb.. Omesh Chunder \. Dukhina 
Soondry, W. R., Sp. No. 95 (1863) ; Radha- 
krislo Singh v. Rad ha Nunghi: Sev. Rep.. 
Aug. — Dec. (1863), 366; Lalla Shecblal 
v. Sheikh Gholam, Marsh. Rep.. 255 
(1861); see also Heera Lall v. Baikuti- 
nissa Bibee , 3 C., 501 (1878); Koylash- 
bashinc Dasec \. Goocoolmonee Das,see, 
8 C. 230 (1881). s. c., 10 C. T . R*„ 41. 
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mption, although the suit may be brought within twelve years(l) ; but the 
zemindars’ right to revenue is still subject to the twelve years’ rule of limit- 
ation.(2) 


In the second class of cases, where the allegation is that the lakhiraj tenure 
was created after the 1st December 1790, the onus probandi lies on the zemindar 
or proprietor to show that the land claimed as lakhiraj is part of his mal or 
rent-paying estate, and was assessed with the public revenue at the time of 
the decennial settlement. (3) Where the plaintiff was the representative of an 
auction-purchaser at a sale for arrears of Government revenue and the suit 
was commenced within twelve years from the date of the purchase, the onus of 
proof was on the plaintiff to show that the lands were not lakhiraj. (4) This 
is generally done by showing that rent has been paid for the land in question at 
some time since December 1790.(5) The mere fact that lands fall within the 
geographical limits of an estate does not of itself show that such land is mal 
land. (6) But lands situated within the limits of a zemindari are primd facie 
considered to be a part of such zemindari, and those who alleged that they are 
entitled to have any such lands settled as a separate shilcmi taluk must make 
out this title.(0 In a question of boundary between a lakhiraj tenure and a 
zemindar’s mal land, there is no presumption one way or the other, but the 
onus is on the plaintiff to prove his case.(8) If an alleged lakhirajdar institutes 
a suit for a declaration of title, the burden of proof is on him to prove his title, 
and no proof of possession (unless it be carried beyond 1790) will shift the bur¬ 
den to the zemindar.(9) Where the zemindar had already ousted the alleged 
lakhirajdar without resorting to the Courts, and the latter instituted a suitTto 
recover possession, it was held that as the zemindar had no right to oust the 
lakhirajdar, unless the lakhiraj was created subsequently to 1st December 1790, 
the burden was on the zemindar to prove that the lakhiraj was created sub¬ 
sequently to that date. To decide otherwise would be to allow the zemindar 
by his own wrongful act to shift the burden of proof.(10) Under section 8 of 
the Land Revenue Act (XIX of 1873, N.-W. P.), any person claiming land 
free of revenue, which is not recorded as revenue free, is bound to prove his 
title to hold such land free of revenue.(ll) 


(1) Act XIV of 1859. s. 1. cl. 14; 
Srisieedhur Sazvunt v. Ramanath Rokhit, 
6 W. R., 58 (1866) ; Sheikh Sahab v. 
Lala Bissesswar, 1 W. R., 110 (1864). 

(2) See Field’s Evidence Act. 6th Ed., 
323, 324; see also Forbes v. Mecr Maho¬ 
med, 20 W. R., 44 (1873) ; and Act XIV 
of 1859, s. 1, cl. 14; Act IX of 1908, 
Art. 130. 

(3) lb.; Hurryhur Mukhopadhya v. 

Madhab Chunder, 14 Moo. I. A., 152 
(1871); s. c., 8 B. L. R., 566; 20 W. R., 
459; Farbati Charun v. Rajkriskna 
Mookerjcc, B. L. R.. Sup. Vol., F. B., 
162, 165 (1865); Mahomed Akbur v. 

Reilly . 24 W. R., 445 (1875) ; Sonaton 

Chose v. Abdool Turrub, 2 W. R., 205 
(1865) ; Khclut Chundcr v. Poorna 
Chunder, 2 W. R., 258 (1865). 

(4) Frfanoontiissa v. Pearce Mohun, 25 
W. R., 209 (1876) ; 1 C., 378. 

($) Bcharcc Loll v. Kaiec Doss, 8 W. 
R... 451 (1867) ; Shumdan AH v. Mathoora - 
noth Dutt. 14 W. I*., 226 (1870). 

(6) Bnhnoth Choudhry v. Raiiha Churn, 
20 W. R , 465 (1873) ; and see Sheikh 
Milan v. Mahomed Ali, 10 C. W. N., 434. 


(7) Wise v. Bhoobuti Moycc, 10 Moo. 
T. A.. 165 (1863); s. c., 3 W. R., P. C., 
5 ; Nistarincc v. Kalipcrshad Dass, 23 W. 
R., 431 (1875); see also Pursccdh Narain 
v. Bissessur Dyal. 7 W. R., 148 (1867). 
(Suit by a zemindar for declaration that 
land sold in execution as lakhiraj was his 
mal land). 

(8) Beer Chunder v. Ram Gutty, 8 W. 
R., 20 (1867) ; sec also Mahabccr Persadv. 
Oomrao Singh, \ All. H. C., 167 ; Tarcenee 
Pcrsad v. Kalicharan Ghosh, Marsh. Rep., 
215 (1862). 

(9) Ram Jecbun v. Pershad Shar, 7 W. 
R., 458 (1867). 

(10) Mutt Mohince v. Joykissen Mookcr- 
jec, W. R.. Sp. No. 174 (1864); also 
Joykrishen M cokerjee v - h\arcc Mohun , 8 
W. R . 160 (1867) ; Sheikh Goburdhun v. 
Sheikh T of ail, 0 W. R-, 190 (1866); 
Wooma Soondurcc v. Kishorce Mohun, 8 
W. R., 238 (1867). 

(11) See Field’s Evidence Act, 6th Ed., 
325 and see for further information on 
Lakhiraj Tenures. Field’s Bengal Regula¬ 
tion, pp. 36, 345—361. Sec now N.-W 
P. Act III of 1901. 
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When a public body seeks under ,the Land Acquisition Act to acquire any Land Ac- 
portion of a block ot buildings Which is structurally connected with the main quisition. 
work, the onus is on that body to show that the portion is not “ reasonably 
required by .the'full and unimpaired use of the house.”(l) 

When the question 'is whether persons are landlords and tenants, and it Landlord 
has been shown that they have been acting as such, the burden of proving that and tenant 
they do not stand or have ceased to stand in that relationship, is on the person 
who a ffirms it. (Section 109, post). As to the tenant’s estoppel, see section 
116, ])QSt : and as to estoppels affecting the landlord, see section 115, post. 

Where defendants .admit the ownership of the land to be with the plaintiff 
but claim to hold possession of it as tenants, the onus lies upon them. (2) The 
burden of proving that a tenure has been held at a fixed and invariable rent 
for a period of twelve years antecedent to the permanent settlement in suit by a 
zemindar for enhancement of rent lies on the defendant, the tenure-holder. (3) 

But where the taluk is found to be a dependent taluk within the meaning 
of section 51, Keg. VII of 1793, the burden rests upon the plaintiff zemindar 
to show that the rent- is variable. (4) In another case it was laid down-that 
there is no presumption that any tenure held is not a transferable tenure and 
the person alleging it must- prove it(5) : but in a subsequent case(6) where 
the plaintiff sued to recover possession, as part of his putni estate of a ryoti 
holding sold in execution of decree and purchased by the defendant, the onus 
was thrown on the defendant to prove that the ryoti tenure was of a permanent 
and transferable nature. When a ryot holds lands of considerable extent 
under a zemindar and alleges that one or two plots are held under a different 
title, the burden of proving this allegation is thrown on him(7) ; and similarly 
if a ryot, who has paid rent for several years, pleads that he has got possession 
of a portion only of the lands demised, the onus lies on him to prove this allega¬ 
tion.^) In a suit by a kabulyatdar khot to recover rent, the onus *is on the 
holder of the khoti land to show that he is exempted from paying rent 
according to the custom of the country.(9) The mere fact that a tenant some 
time ago gave a kabulyat for a limited period at a particular jate of rent is 
not sufficient in itself to throw upon the defendant the entire burden of proving 
what the present rent is, without any evidence on the part- of the landlord 
that the rent specified in the kabulyat had ever been realized from him.(10) 

The property in trees growing in a tenant’s holding is, by the general law, vested 
in the zemindar, and a tenant is not entitled iu the absence of special custom, 

* the burden of proving which is on him, to cut down and sell such trees.(ll) 

The decision of a survey-officer as to tenure is under the Khoti Settlement 


Cl) Vcnkaiaratnam Nai^u v. Collectors' 
of Godavari, 27 M., .350 (1903). . 

(2) Narsittg Narhipr'v. Dfiarapi Jhahnx, ' 
9 C. W. N. t 144 (1904), at p/1-46; dist. 
Nawab Tarctfsced v. Behqfi Lul, 9 C. V{< 

N., clx^(19Q5) [spit fdr•»declaration ol 
Khud-kanht right]. Sec Dina Nath Das 
v. ffanesh Chandra'Snha, 18 C.^L. 5^4 

(1^15) (claim-fo raiyati intc^sV: Baraik 

Jtamal Sahi v. Lilhu Chriftrmv > 8 C. L. 
'J., 170 (1908); Matilal Kamani v. Dar¬ 
jeeling Municipality, 17 C. L. J., .167 
(1913) (where'no proof of contract no 
presumption of tenancy). 

(3) Copal Lai Thakur vr TVfafc Chandra, 

P° A ” 183 c *’ 3 ^\ R -’ 

B ain asoovjierv Dassvah v. Radhike 
Lhowdhrain, 13 _Moo. X. A., 248 (1869); 
s. c., 4 B. L. 8 . I3 (p. 


C.) f 11 i • 

' ' (5) Doya Chand v. Anand Chundcr, 

14 .C., 82 (1887). - 

(6) KriPamoyi Dabia v. Durga Gobind, 

15 ,C., 89 (1887). ♦ ^ , 

' (7) Ram Coomar v. Bee joy Govind> 7 
W. R., 535 (1867). * . - ' 

(S) Beni Madhab v. Stidkfir Deb, 10 
C. L. R., 555 (1881). > 

(9) Muhammad Yakodb/v. AfuliamsAajl 
Ismail, 9 Bom. H. C. 'R., 278 (18^2). 

(10) Mukunda Chundra v. Arjfan Alt, 2 

C. W. N., 47 (1897). ^ ' 

(11) Kausalia v. Gulab fCour, 21 A.. 297 

(1899). ."A tenant at fixed rates having 
a transferable right in his holding the 
prescription is that the trees standing / 
theteon are the property of the tenant. * * 

Harbans Lai v. Maharajah of Benares t 23 

A., 126 (1900). 




Landlord 
cjid tenant 
Enhance¬ 
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Act (I of 1800, Bom. C.), binding until reversed or modified by decree of Court 
and the burden of proof in such case lies upon the party seeking to vary the 
decision.(1) The possession by the defendant of a tenure of limited extent 
within the plaintiffs putni raises no presumption of title upon his seizure of a 
piece of land and claiming it as part of his tenure. The onus lies upon the 
defendant to prove that the land was included in his mokurari holding and 
not upon the plaintiff to show that it was not.(2) In a suit for ejectment 
where the defendant sets up a permanent tenancy the onus is upon the defend¬ 
ant to show this.(3) A landlord who makes an increase of rent for increase 
of area must show the necessary circumstances justifying a decree.(4) In the 
case cited where it was alleged that the area demised by a Icabulyal was more 
than was contained in the specified boundaries, it was held by the Privy Council 
that extraneous evidence was not admissible to vary the construction and 
that the onus was on the tenant to prove his right to a reduction of rent.(5) 
In a later case in the Calcutta High Court, it was said that there is no valid 
reason why the rebuttable presumption raised by section 5, clause 5, of the 
Bengal Tenancy Act should not be applied to a tenancy which existed before 
that- Act came into force, for that Act merely codified a doctrine already re¬ 
cognized, shifting the burden of proof as to the tenure in certain cases,(6) 

In a suit for enhancement of rent, the burden of proof is on the landlord 
who seeks to disturb the previously existing arrangement.(7) And it has been 
recently held that section 91 does not preclude the landlord from proving im¬ 
provements in consideration of which the enhanced rent was agreed ; since the 
consideration did not constitute a term of the contract within that section.(8) 
But where the tenant pleads that a portion of the land held by him and sought 
to be enhanced is held rent free, the onus is on him to prove this allegation.(9) 
Where the defendant claimed to hold as a dependent taluk, the onus was held 
to be on the zemindar to show that the land was included in the zemindari at 
the time of the permanent settlement.(10) In a suit to recover arrears of rent 
at enhanced rates, the onus of proviug both the quantity and the rates is upon 
the plaintiff and not upon the defendant.(ll) The onus of proving what is the 
proper rate is also upon the plaintilf.(12) But, where the plaintiff, who claimed 
a lhaoli rent at the rate of nine annas of the crop, proved that in the mauzdh 
in question the ryots paid rent at that rate, it was held that the onus was on 
the defendants, who alleged that the rate was eight annas, to prove their alle¬ 
gation.^ 3) When in answer to a suit for enhanced rent of a taluk, the existence 
of which as an ancient taluk is undoubted, it is pleaded that the rent has not 
been changed since the permanent settlement and is not liable to enhancement, 


(1) Madhabrao v. Deonak, 21 B.. 695 
(1896). 

(2) Nanda Lai Goswami v. Jagneswar 
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Nath Das v. Ganesh Chandra Saha, 18 C. 
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see notes to s. 114. 
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(1892). Ratan Lull v. Jadn Ilalsuna, 10 
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the onus is on the defendant to prove that he has held at an uniform rent for 
twenty years and when he has discharged this burden of proof it lies upon the 
landlord to prove that the rent has varied, since the permanent settlement.(1) 

AVhere in a suit for arrears of rent., -enhanced rates were claimed for two years ^ 
on the ground that the lease contained a'covenant by which the rent, was to be 
increased if the tenant on holding over claimed occupancy-rights, it was held 
that this was in the nature of a penalty and not enforceable. (2) 

If in a suit for arrears of rent the defendant claims an abatement on the Landlord 
ground that a portion of the land has been diluviated, the onus of proving such and tenant: 
diluvion is on him.(3) So also where the defendant, in a like suit, alleges that Rcuilsslon * 
there has been a remission of rent, the onus is on him to prove it.(4) In the 
case cited it was held by the Privy Council that where, diluviated lands formed 
part of a permanent, heritable and transferable tenure, the tenant did not 
abandon his right in them by claiming or accepting a remission of rent while 
they were submerged and could assert it on their re-formation in situ.( 5) And 
in another case the Privy Council has held that the constructive possession of 
diluviated land remains with the owner.(6) Where a shareholder sues for a 
fractional portion of the rent, and it is alleged that the entire rent is payable 
together, the onus is on him to show that he is entitled to payment of the 
fractional portion separately. (7) 

In a suit for ejectment the burden is on the tenant to prove that the tenure Landlord 
is permanent.(8) A ryot(9) or a tenure-holder(lO) claiming protection from mid tenant: 
ejectment under the proviso to section 37, Act XI of 1859, or cultivating tenants Ejectment, 
seeking to protect themselves from ejectment on the ground that their tenure 
is of a “ permanent character ”(11), are bound to prove the grounds on which they 
claim protection. AVhere a third party intervenes in a suit for rent, himself 
claiming the rent, the onus is on him to prove actual receipt and enjoyment.(12) 

A person alleging that land is held by him as sir or proprietor’s private land 
must prove it.(13) As under the Tenancy Act a landlord has a right to eject 
a tenant whose holding consists entirely of sir land, the burden of proving the 
existence of a special contract under which he is entitled to resist ejectment 
lies on the tenant.(14) In a suit for arrears of rent and ejectment for non¬ 
payment, where defendant challenged the rate claimed as well as plaintiff’s 
right to sue alone, it was held that the onus lay on the plaintiff to prove his 
claim to the rate of rent sued for and to show he was sole proprietor.(15) A 
person alleging in a suit for ejectment the permanency of the tenure must prove 
it.(16) If a tenant is sued for rent, he can set up eviction by title paramount- 
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to that of the lessor as an answer, and, if evicted from part of the land, an ap¬ 
portionment of the rent may take place : but the onus lies on the lessor, who 
claims an apportionment, to show what is the fair rate for the lands out of which 
the tenant was not evicted. (1) Unless a landlord has a primd facie right to 
evict he must start his case and show how such right accrued. There is no pre¬ 
sumption that every tenant in a zemindari is a tenant-at-will nor that a tenancy 
is not a saleable interest. So where a ryot mortgaged the land in his holding 
and the mortgagee purchased the land in execution of a decree obtained upon 
his mortgage and the zemindar sued to eject the decree-holder and judgment- 
debtor, it was held, neither party adducing evidence, that as the burden of proof 
lay upon the plaintiff and had not been discharged, the suit must be dismissed.(2) 
When a tenant has been in long and peaceable occupation of land as part of an 
admitted tenure, it lies upon the landlord in a suit for ejectment to prove in the 
first instance that the land is his Jchas property and not the tenant’s.(3) Where 
the lands granted were the lands of the zemindar and the grant was on the con¬ 
dition that services should be rendered and that a certain sum should be payable 
to the zemindar in recognition of his ownership, prima facie the ownership 
should remain with the zemindar ; and the burden of proving the plea that the 
plaintiff was not entitled to eject would lie on the person resisting ejectment.(4) 
Where a tenant, having a right of occupancy, not transferable by custom, had 
given up to the purchaser possession of all the culturable lands of the holding, 
but remained in possession of homestead lands only by permission of the pur¬ 
chaser, it was held that this was sufficient to indicate that the raiyat had 
abandoned his holding, and that in such a case the landlord was entitled to eject 
the raiyat and the purchaser and get Jchas possession.(5) And where a tenure 
was sought to be sold in execution of a decree for rent obtained against one 
of the tenants after the shares of the other tenants had passed by auction-sale 
to a stranger, on the allegation that the tenant against whom it had been 
obtained was the sole recorded tenant of the landlord, it was held that whether 
this was so or not was a matter of speciality within the knowledge of the land¬ 
lord and the onus was on him to prove it.(6) In a suit in ejectment, the plaintiff 
must prove good title : there being no onus on the defendant to prove title 
relatively good or bad at all. Where the plaintiff fails to do so the fact that 
he was once in possession within twelve years of suit does not throw the onus 
of proving good title on the defendant.(7) 

Landlord A zemindar has, as such, a prima facie title to the gross collections of all 

and tenant: the mouzahs or villages within his zemindari, and the burden of proof is on the 
tenure* ate P er30n w * 10 See ^ - that right by proving that he is entitled to an 

intermediate tenure.(8) The same principle will apply where the zemindar, or 
assignee or lessee of his rights, demands possession of the land from a person 
who is unable to prove a tenancy or other right of continuing to occupy.(9) 
As to strict proof required on the part of the plaintiff seeking to disturb a pos¬ 
session of very long duration, see the case cited infra.(10) Where the plaintiffs 
sued for declaration of their rights to possession of lands which they claimed 


(1) Gopanund Jha v. T.alla Govind, l2 
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as khudkasht and the Record of Rights showed that the lands were so : held 
that the onus was on the defendant to show that the entry was erroneons.(l) 

Where in a suit by a shareholder to recover a fractional portion of the rent, Landlord 
the defendant contends that he is only bound to pay to the person entitled Fractional* 1 
to the whole rent, the onus is on the plaintiff to show that he is entitled portion of 
to sue for a fractional portion.(2) rent. 

In a suit to recover arrears of rent under a kahulyat f the defendant, who Landlord 
had paid rent for upwards of four or five years, pleaded that he had obtained tenant : 
possession of portion only of the lands demised, and it was held that the possess&n. 
onus was on the defendant.(3) Where the tenant executed a kabulyat in 
favour of the landlord by which he agreed to pay additional rent at a certain 
rate if any land in excess of what was mentioned in the kabulyat were 
found in his possession, and the plaintiff landlord sued to recover additional 
rent for excess land which he alleged was in the defendant’s possession : held 
that the onus was not on the plaintiff to prove the inception of tenancy.(4) 

See section 114, “ Presumption relating to holding of land” post. 

There is a presumption in favour of legitimacy and marriage, and there- Legitimacy, 
fore on any person who is interested in making out the illegitimacy of another 
is thrown the whole burden of proving it. [Sections 112, 114, post , to the notes 
of which sections reference should be made.(5) ] 

The burden of proof upon the question whether a man is alive or dead is Life and 
regulated by sections 107, 108, post, to the notes of which sections reference death, 
should be made. 


It is a settled rule of law that it is for the plaintiff to show pritnd facie that Limitation 
his suit is not barred by Limitation.(6) But when the plaintiff’s suit or pro- ^csesskm 
ceeding is primd facie within time, if the defendant alleges that the case is p & 
governed by a special clause allowing a shorter period of Limitation it is for 
him to satisfy the Court that the case comes under that special clause.(7) 

Where a person sets up his rights to a property by reason of adverse possession 
the onus is on him.(8) Where fraud is alleged, it is for the defendant to allege 
and prove that the plaintifE was aware of the fraud on a date earlier than that 
assigned in the plaint.(9) And where it is uncertain when a fraud affecting 
Limitation was discovered, onus is on the defendant to show that the suit is 
out of time.(10) And if the defendant wishes the Court to believe in the exis¬ 
tence of a particular fact operating as a bar to the suit, it is for him generally 
to prove those facts under the provisions of section 103, ante. In a suit to 
recover immovable property it is for the plaintiff to prove that he has been in 
possession at some time within the period of Limitation and not for the 
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defendant to prove adverse possession for twelve years.(l) And it has been held 
by the Madras High Court that while a party who bases his title on possession 
adverse to the Crown must jtrima facie show possession for sixty years, the 
proof of such an adverse possession by him for a shorter period will shift the 
burden of proof on the Crown.(2) Such possession may be proved by oral 
evidence alone.(3) But the acts implying possession in one case may be wholly 
inadequate to prove it in another. The character and value of the property, 
the suitable and natural mode of using it, the course of conduct which the 
proprietor might reasonably be expected to follow with a due regard to his 
own interests—all these tilings greatly varying, as they must under various 
conditions, are to be taken into account in determining the sufficiency of a 
possession.(4) Where land has been shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes at such a time and under such 
circumstances that that state naturally would and probably did continue until 
twelve years before suit, it may properly be presumed that it did so continue 
and that the plaintiff’s possession continued also until the contrary is shown.(5) 
Where the plaintiff claimed certain land belonging to a mouzah , part of a taluk , 
stating that it was originally a large blicel but had in recent years become 
dry and cultivable during a part of the year, and proved his title, but the 
defendant relying on adverse possession for more than twelve years before 
the institution of the suit, denied the plaintiff’s title to the soil of the bhed ; 
it was held .that, as the plaintiff had proved his title, the onus lay on 
the defendant to prove that the plaintiff had lost his title by reason of the 
adverse possession.(6) Adverse possession by one person of a site belonging 
to another adjacent to the former’s house as a convenient adjunct cannot 
be regarded as an indication of an assertion that the land so used belongs 
to the person so using it. Such user for any length of time does not 
amount to adverse possession and cannot confer title. by prescription.(7) 
Where a suit was brought by the plaintiff, the mortgagee, to recover the principal 
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interest due upon two mortgage-bonds and to enforce that claim by a sale 
of the mortgaged property, he never having been in possession at any time, 
and the defendant contended that the mortgagee could not enforce his right 
against him, because he had been in possession adversely to the plaintiff and 
those under whom he claimed for a period of twelve years before suit, it was 
held that the suit was not brought to recover possession as upon a dispossession, 
and the onus lay on the defendant to prove an adverse possession.(1) But 
the general rule is that, when a plaintiff claims land from which he has been 
dispossessed, the burden is on him to prove possession and dispossession within 
twelve years or that the cause of action arose within twelve years.(2) In the 
case of Radha Gobind Roy v. Inglis(3 ), the defendant had set up a title by twelve 
years’ adverse possession, and neither suit was brought to recover possession 
as upOxi a dispossession. The fact that rent was not paid or that the payment 
was discontinued is not enough to show that a possession was adverse.(4) 
Where a mortgagor by conditional sale afterwards surrendered his equity of 
redemption to the mortgagee by an unregistered agreement and the mortgagee 
remained in possession for many years, it was held that his possession was 
adverse and that the mortgagor was barred by limitation.(5) 

When a suit for possession is instituted between the vendee aud his vcn(J or> 
the onus is on the vendor to show that he has held adversely to the vendo e f or 
twelve years.(G) And it has been held that to enable the defendant to a dd to 
the period of his own, adverse possession (which was admittedly less th% twelve 
years), the period of his vendor’s possession, it must be shown that ty e latter’s 
possession was also adverse; it was hold also that the question of adverse pos¬ 
session as between tenants-in-common depends not on severance of the tenancy 
in-common by partition, but on exclusive occupation by one co-tenant amount¬ 
ing to ouster of the other.(7) And in another case it has been Aeld. that entry 
and possession of land under the common title of a co-owner wij uo t ho presumed 
to be adverse to the others : but will ordinarily be held to |r )e f or ^ho benefit 
of all.(8) Where in a suit to recover possession of certain property 'from he 
plaintiff’s vendor, who did not substantially resist the. claim, a third party 
came in and claimed the property and was made a de/iendant, it was held that 
the burden of proof against the plaintiff lay on such intervenor.(9) In a 
case in the Calcutta High Court it was held that adverse possession affects the 
interest which the person entitled to immediate possession has at that time.(10) 

If, in execution of a decree obtained by A against B, formal (though it 
may not be actual) possession has been given to A, B cannot afterwards, in 
support of a plea of limitation, rdy as against- A } upon the possession which 
he had before the transfer of possession bv execution.(ll) But such possession 
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A., 423 (1917). 

(6) Sayad Mcgamiula v. Nana Valad 

Faridcha, 13 B., 424 (1888); R am 


Prosad v. Lalchi Narain, 12 C., 197 (18$5). 

(7) Amrita Ravji v. Shridhor Narayan, 
33 B., 317 (1908). 

(8) Jogindra Nath Rai v. BaJadeo Das, 
35 C., 951 (1907). 

(9) Jugodanund Misscr v. Hatmd Rus- 
sool, 10 W. R., 52 (1868). 

(10) Priya Sakhi Devi v. Manbodh Bibi, 
44 C., 425 (1917), per Sanderson, C. J., 
and Mookerjee, J., see dissenting from 
Nellamotha v. Bctha Naickan, 23 M., 37 
(1899), and see Nan dan Singh v. Jum- 
man, 34 A., 640 (1912); Raj Nath v. 
Narain , 36 A., 567 (1914) ; Viyapuri v. 
Sonamma, F. B., 39 M., 811 (1915). 

(11) Juggobundu Muke.rjce v. Ram 
Chunder, 5 C., 584 (1880), followed in 
Juggpbundhu Hitter v. Pumanund Gos- 
sowi. U> C.. 530 (1889); I.okessur K<*r 
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is of no avail as against a third party.(l) The principle, however, as laid 
down in Juggobundhu Mukerjee v Ram Chunder Bysack(2), was extended bv 
the Full Bench of the Calcutta High Court to the case of a purchaser at auction 
in execution of decree, who had obtaiued only symbolical possession, and it was 
held that such possession gave him a good cause of action against a person who 
had taken an ijara from the son of the judgment-debtor in the original case.(3) 
Where, in a suit for possession of land, the defendants admitted the title of 
the landlord, but claimed to hold under a valid ??wras-tenure the onus wa.s held 
to be on the defendants to prove, either that they had a valid miras -tenure or 
that, by reason of their having held adversely to"the plaintiff as mirasdars for 
more than twelve years, the plaintiffs were debarred from questioning their 
right.(-l) In a suit for redemption the burden of proving that the suit is 
within, limitation lies on the plaintiffs.(5) See as to possession section 110. ^ 

• In the undermentioned case(6) a majority of the Bench held that it was on the ' 
plaintiff relying on an acknowledgment to show that it was made before the 
period of limitation had expired. 

Malicious In a su ^ damages for malicious prosecution, it lies on the plaintiff to 

proseeu- j>rove the existence of malice and of want of reasonable and probable cause, 

tions. bei ore defendant can be called upon to show that he acted bond fide and 

upon reasonable grounds, believing that the charge which he instituted was a ' 
valid one.(7) The rule as to the burden of proof in suits for malicious 
prosecuii 011 has been extended to the case of alleged false information given to 
the police H the plaintiff is convicted in the first Court and acquitted. • only 

on appeal, the onus cast on him is specially heavy. He must show that the . 


v. Pursuit Rov. ^ ^ » 418 (1881). See 
also Harjivan v. Shivram, 19 11., r ,20 

(1894) : Vmbiea Ch\ r " v - Madhub Ghosal , 

4 C.. 8/0 (1879) ; Gunga Gobind v. 
Bhopal Chunder , 19 \\' R., 101 (1873); 
Mozuffer Wahid v. Abdus Satnad, 6 C. 
L. R., 539 (1880); Shatpa Charan v. 
Mad hah Chandra , 11 C., 93 (1884); 

Venkataramanna v. Viramma, 10 M., 17 
(1886). 

(1) Runjit Singh v. Butnvari Lai, 10 

C., 993 (1884) ; Mohinudin v. Maiiclter- 
shah, 6 B.,’ 650 (1882) ; Doyanidhi Panda 
V. Kited rondo, 11 G. L. R., 39$ (18 

(2) 5 C.. 584 (1880). 

(3) Juggobundhu Milter v. Pur nan and 

Gossami, 16 C., 530 (1889) ; overruling 
Krishna Lai v. Radha Krishna, 10 C., 

402 ( 1884 ). 

(4) Ogra Kant v. Mohcsh Chinnier, 4 
C. L. R., 40 (1879). 

(5) Khand a Lai v. Fasal, 51 1. C. f 956. 

(6) Anup Singh v. Patch Chand, 42 A.. 
575- 

(7) Mohunt Gour v. Hayagrib Das, 6 

B L. U., 371 (1870); s. c., 14 W. R., 

425 N owcoxtrcc Chunder v. Birtnomoycc, 

3 W. R.. 169 (1865); Mponca Ummah v. 
Municipal Commissioners, Madras, 8 .Mad. 
H\ C., 151 (1875) ; Doongrusscc Byde v. 
(Jridharcc Mull, 10 -W. R„ 439 (1868); 
Sheikh ftbshun v. Nobin Chundra, 6 B. 
L. R. 377 a ole (1869*);. s. c.. 12 VV. R.,- 
4 fl >; Khasi Koibutoollah • v. Me,tee Pesha 
hur, 13 W. R., 276 (1870); Aghorcnath' 
Roy v.* Radhika Persftad. 14 W. R.. 339 


(1870); Kishorcc Lall v. Hnaeth Hosscin. 

1 AM. H. C., A. C., 11 (1869); Baboo 

Ram Bud den v. Sirdar Dyal, 17 W. R., 

101 (1872); Baboo Ganesh v. MugnccrOm 
Chowdry, 17 W. R., P. C., 283 (18^2)" 
s. c.. 11 B. L R., P. C., 321; Dunne v. 
Legge, 1 Agra H. C., 38 (1866) ; Weather - • 

all v. Dillon, 6 N.-W. P. Rep.., 200 (1874),; ' . 
Svami Nayuiu v. Subramania M udoB, 2 
Mad. H. C., ,158 (1864); Vcngama Naikar 
v. Rag haw Chary, 2 Mad. Ht" C., 291 
(186! (, Ihfrld Duyaldus \./ Jaganalh 

Girdharbii, 10 Bom. H. C.,^182 (1873V; 

Hall v.'YenkatakrishnaJ 13 M., 394 (1889) ; 
Watson v. Smith, 4 C. W. N., xviij. (1899) ; 
Nolliappa Goundan v. Kaliappa Goundan, 

24 M.. 59 (1900) ; Ramayy'u v. ayva, 

24 M., 549 (1900) ; Jjctrish Chandcr v. 
Nishikanta Banerjec,' 28 C., 591 (1901 ). 

As to reasonable "'grounds, see Brojonalh 
Roy v. Kishen 'Lall, 5 W. R.,„282 (1866); 
Mohendrantith Dutt v. Koylash Chunder, 

6 W. R.-,' r 245 (1866); and prosecution dis¬ 
missed for' want of proof; Mujnee Ram 
v Gonesh Dutt, 5'W. R., 134 (1866); and 
untrue charge' before police ;’ ■ Mohendro 
* Chunder v. Surbo Kokhya, 11 W. R., 534' 
(1869). The mere absence of reasonable'’ 
and probable cause does nol itsejf justify 
the conclusion as a matter of law that art 
act js malicious. It is not identical witl^ • * - 
malice, but malice may, having regard^tcy 
the circpnistapees of the case, be inferpef! 
from it; Bhim Sen v. Sila Ram, 24 A., 

-363 (1902). - ^ 
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original conviction proceeded on evidence known to the complainant to be false 

or due to the wilful suppression by him of material information.(1) 

Where a plaintiff alleges and adduces evidence to show that the standard 
of measurement prevalent at the time the claim is made was in use when the 
tenancy was created ; and the defendant asserts that the standard prevalent 
at the creation of the tenancy was a different one, but gives no evidence of it, 
the Court may presume that the state of things in existence at the time of 
the suit existed also at the inception of the tenancy.(2) 

It is for the party who comes into Court and pleads minority to make out Minority, 
his case before the adverse party can be required to rebut it.(3) Where a person 
alleges his minority in order to escape liability under a mortgage executed by 
him the burden lies upon him to prove that he was a minor at the time the 
transaction was entered into. (4) But when the minority of a testator is pleaded 
ns a defence in a Probate action, the onus to prove that he was of full age is 
on the party setting up the Will.(5) It has been held in England that in an 
action against an infant for necessaries the onus is on the plaintiff to prove 
not only that the goods supplied were suitable to the condition in life of the 
infant, but also that the latter was not sufficiently supplied with goods of that 
class at the time of the sale and delivery.(6) 


On a charge of misappropriation of funds under section 409 of the Penal Misappro- 
Code, it is not necessary for the prosecution to prove how the money in question prlatiou. 
bas been employed bv the accused; for when it has been proved that he has 
not accounted for money entrusted to him, the burden is on him to prove his 
innocence. (7) 


When a plaintiff sues to redeem and the defendant denies the mortgage, Mortgage, 
the plaintiff must in the first instance prove his title.(8) In a suit to enforce 

ti mortgugo bond which was registered in the SeaUluh Registry, on the ground 

that one of the properties mortgaged was in the Sealdah District, the defendant 
set up the defence that, inasmuch as there was no such property in existence 
in the Sealdah District, the registration of the mortgage was bad and the deed 
as a mortgage had no efficacy in law : Held that the onus was on the defendant 
to show with every clearness that no property in the Sealdah District had been 
comprised in the mortgage.(9) In a suit for redemption a plaintiff has to prove 
tlie existence of a subsisting mortgage which he is entitled to redeem. (10) A 
recital of the receipt of consideration in a mortgage-deed which has been proved 
to have been duly executed raises a strong presumption of the payment of 
such consideration.(11) In the case cited the plaintiff who was assignee 
of an unregistered bond of the year 1879 for Rs. 99 sued to enforce the bond 
and claimed Rs. 637-12-1 in respect of it, or in default foreclosure of an occu¬ 
pancy land. The time fixed for payment expired in 1882. Held that under 


(1) biaghabendra v. Kashinath Bhot, 19 
B.. 717 (1894); per Jardine, J. Accord¬ 
ing to the judgment of Ranade, J. ( this 
case was governed by principles regulating 
suits for defamation. 

(2) Thimma Reddi v. Chcnna Rcddi, 16 
M. L. J., 18; and see Thakdi Haji v. 
Budrudin Saib, 29 M., 208. 

(3) Ishan Chandra Mitter v. Ramranjan 
Chuckerbutty, 2 C. L. J., 125. 

(4) Niamatulla Khan v. Gajraj Singh, 
6 O. L. J., 376; s. c., 53 I. C., 136. 

(5) Vimpakshappa v. Shidappa. 26 B., 
100. 116 (1901). 

(6) Krisknainachariar v. Krishnama- 

chariar, 38 M., 166 (1915) ; see Bhagirarhi 
Bai v. CisJnvanath, 7 Bom. L. R., 92 


( 1905 ). 

(7) Nash v. Inman (1908), 2 K. B., 

p. 1. 

(8) R v. Kadir Baksh (1910), 33 A., 
249. 

(9) Bala v. Shiva, 27 B., 271 (1902), 
and other cases there cited. 

(10) Jogini Mohan v. Bhoot Nath. 31 
C., 146 (1903). 

(11) Musa fir Rai v. Musst. Lagan, 2 
All. L. J., 62 (1904). for essentials of 
simple mortgage .vet- Mohan Lai v. Jndo- 
t nati, F. B., 39 A.. 244 (1917) and Dalip 
Singh v. Bahadur Ram, 34 A., 446 (1912), 
and for onus to prove debt is outstanding 
see Hasan Khan v. \fandir Das, 17 C. 
W. N.. 49 (1912). 
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the circumstances a heavy onus lay oir the plaintiff to prove not only the- 
execution and consideration'of the jwnd but also'that on the da'te of the suit 
it was still unpaid, and that the conclusion that the debt must have been 
forgiven by. or paid to the original creditor was almost irrebuttable. (1) Where 
botlu plaintiff and defendant Relied only *on one mortgage and the only question 
was whether it was subsisting or not^the burden^of proof was held to be., upon 
the defendant as he uwlsfbe deemed to' be aware' of the date of. the transaction. (2) 
Predecessors of the'jjefendant respondents executed a mortgage in favour of the 
plaintiff appellants on the 15th April 1902. The mortgaged properties included 
a plot of rentrfree land, in the Burdwau district as described in the mortgage 
bond. The deed of mortgage was registered at Burdwan/',Qne of they defen¬ 
dants denied the .existence of such a plot of..-land and*contended that it. "was a 
fictitious plot mentioned in the deed of'mortgage'in * fraud of the law o$v ' 
registration, and that registration fvas thus invalid and so the plaintiffs 
could not j*et any relief in respect of .-the same in a suit on the mortgage. 
Held that the orm s' lay on the defendants to disprove the existence of the plot 
of land in 1902. Held furthertkat the defendants failed to discharge the onus 
and the suit was therefore decreed with'costs.(3) The onus of proving priority 
is upon the person relying upon such.-a plea in a.mortgage suit.(4) Ordinarily 
in a suit for sale based on a mortgage it Ls for the defendant mortgagor to 
prove that nothing remains due on the mortgage if that be his. defence but - 
the circumstances may.be such that the onus might be on the plaintiffs to 
/ prove that the mortgage had not been satisfied.(5) Where in- a suit for 
redemption the plaintiffs reliqd, to bring their suit within limitation, upon 
acknowledgments made by the mortgagees in 1863, as indicating that thew 
'mortgage must have been an existing mortgage at that date : held (per Piggott 
>and V» alsh, JJ.), that no substantial inference could be drawn from the acknow¬ 
ledgment in question "that the- mortgage was in 1863 a subsisting .mortgage 
not b irred by limitation, and that it was, oq the plaintiff relying on the acknow¬ 
ledgment to show that it was'made before'the period of limitation had. expired ; 
(per Bannerjee, J. contra). The acknowledgment of 1863 might be takenuntil 
rebutted, as pnmd fade evidence .that the mortgage was a subsisting mortgage 
at its date.(6) ^ 

* t ' ' » , • .. • - t 


Under a possessory mortgage of jtS^G it was. found that possession wa& 

✓ not transferred to the mortgagee and no steps had been , taken by tjie .iatter 
or his- heirs to recover the amoifnt. Held, thjjtt under the. circumstances’ it was . 
reasonable to presume that the mortgage of 1876 had been satisfied," and thaO 
the onus was rfn the plaintiff to proye that it was still in force in 190^(7) 
The circumstances of a case may be such that the ordinary presumption that 
a deed -evidenced a genuine transaction for consideration and that the debt 
it purported to secure was a real existing debt does not apply and that the 
anus to prove these facts is on the plaintiff.(8) 


WIfere under ah Act certain things are required to be done, before any 
liability attaches to any person in respect of any obligation, it is for the person 
.Who alleges.that that liability has been incurred to prove that the things pres¬ 
cribed in the Act have' been actually done. In a suit for arrears of road-cess 


(1) Ramprosad v. Kishore Lai, 46 I. 
'C., 657. 

(2) Madhavan Vy^iar v. I.akshmana 
Pattar, 44 I. C., 447. 

(3) Sudhir Chandra Sett v. Sved 
Abdulla-ul~Musavi, 22 C. W. N., 894; s. 
c, 4K I. C., 520. Query, whether the 
plaintiff* were invoking an estoppel to 
defeat .the provisions of the Registration 
Act..* 


(4) Dcbi Daxal v. Gancsh Prasad, 50 
I. C., 933. 

(5) Rai v. Bhaiyalal, 22 C. W. N., 
769. 

(6) Anup Sitigh v. Fateh Chand, 42 
A.. 575. 

(7) Amrita Bax v. Jubbanbai, 46 I. C., 
676. 

(8) Meghraj v Mukundram, 46 I. C\, 
806. 
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t is for the plaintiff to prove the publication of the notices and extracts from 
the valuation-roll of the estate prescribed by section 52 of Act IX (B.C.) of 1880, 
and no presumption can be made as to their due service, and section 114, clause ( c) 
of this Act could not apply.(1) In a suit to set aside a sale of a patni taluk on 
the ground that the notices required by the 2nd sub-section of that section 
had not been duly complied with, it lies upon the defendant to show that the 
sale was preceded by the notices required by that sub-section, the service of 
which notices is an essential preliminary to the validity of the sale.(2) Under 
Act XI of 1859 the onus is on the person who seeks to have a sale set aside, to 
establish that the requirements of the Statutes have not been complied with 
by the Collector(3), and in a suit for ejectment by a purchaser the onus is on 
the raiyat to show that he held the land as such.(4) 


The purchaser of an estate at a sale for arrears of Government Revenue 
is, however, in a different position. In the latter case the notices are served 
in the ordinary way through the officers of the Revenue Court, and the pre¬ 
sumption under section 114, clause (e), would arise in respect to the service of 
such notices until the contrary was proved. The onus of proving irregularity 
m the preparation, service or posting of the notice rests on the person who 
asks to have the sale set aside.(5) In the case of services of notice under the 
Bengal Public Demands Act of 1895 the onus is on the party relying on the 
notice to show that there was proper service as required by law.(6) 

The law gives the holder of a registered mortgage priority over an un¬ 
registered mortgage, though the latter may be of earlier date. In order, how¬ 
ever, to check fraud under cover of this provision of the law, such priority 
cannot be claimed if the subsequent mortgagee, at the time of obtaining his 
mortgage, had notice of the earlier mortgage. The onus* is upon the party 
alleging such knowledge or notice to aver the same in his pleadings and to 
prove it.(7) And the onus is on the defendant to show that the plaintiff as 
holder of a bill-of-lading had notice of the contents of the charter-party.(8) 


Possession of property is presumptive proof of ownership. Therefore Ownership, 
when the question is whether any person is owner of anything of which he is 
shown to be in possession, the burden of proving that lie is not the owner is on 
the person who affirms that he is not the owner. (Sections 110, 114, post, to 
the notes of which sections reference should be made). 


The burden of proof as to relationship in the cases of partners, landlord Partner- 
and tenant, principal and agent, is dealt with by section 109, post (to the notes sW P- 
of which section reference should be made). In a partnership-suit where one 
party does, but the other party does not, allege a specific agreement that the 
shares in the said partnership were unequal, the existing presumptions as to the 
quality of partners’ shares casts the burden of proof on those alleging the 
agreement, who must therefore begin.(9) The onus of proving that a partnership 
has been dissolved by consent and the account has been settled rests on the 


(1) Ashanullah v. Trilochan Bagchi, 1.3 
C., 197 (1886) ; Rash Bchari v. Pitatnbori 
Chou'dhram, 15 C., 237 (1888). 

(2) Hurro Dayal v. Mahomed Gasi, 19 

C., 699 (1888); followed Prem Chand v. 
Suroj Ranjan, 1 C. L. J., 102 n. (1905). 
See also Doorga Churn v. Syud Naju- 
nooddeen, 21 W. R., 397 (1874); Ashun - 
ulla Khan v. Hurri Churn. 17 C. t 478 
(1890), and as to notices under Rent Re¬ 
covery Act VII of 1865 (Madras), See 
Dorasamy v. Muthusamy, 27 M., 94 

(1903) [landlord proceeding by way 0 f 
distress must show that the requirements 
of the Act have been complied with]. 


(3) Sheikh Mahomed Aga v. Jadunan - 
dan Jlia, 10 C. W. N., 137. 

(4) Ambica Churn Chakravarti v. Dya 
Gcui, 10 C. W. N., 497. 

(5) Shcoruttun Singh v. Net I.aU, 30 

C., 11 (1902); Sheikh Mohammed v. 

Jadunandan Jha, 10 C. W. N., 137 (1905). 

(6) Ncmai Charan De V. Secretary of 
State. 45 C., 496. 

(7) Chinnappa ReJdi v. Manicka Vasa - 
gain, 25 M., I (1901). 

(8) The Draupner (1909). P. 219. 

(9) Jadobram Dcy v. Buloram JJe\ 26 
C.. 281 (1899) ; s . c., 3 C. W. N.. xciv. 
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person alleging it.(l) For observations on the procedure to be adopted in a 
suit for an account of a dissolved partnership and the burden of proof on the 
taking of the account, see the undermentioned case.(2) 

In a “ passing off ” case the burden of proving that particular words have 
acquired a secondary signification lies on the person alleging it.(3) 

If in a suit for rent the defendant does not deny tenancy, but pleads pay¬ 
ment, the onus probandi is on him.(4) When a defendant in a suit for arrears 
of rent alleges remission, the onus lies on him in regard to the remission.(5) 
When a defendant admits the cause of action and pleads payment, he must 
prove that the claim which is admitted has been discharged by pavment.(6) 
When a debtor pleads tender of payment as a ground for not being saddled 
with interest, the onus is on him to prove that he made such tender.(7) 

See Notes to section 110, post. 

In a suit to enforce the right of pre-emption, in which the plaintiff impugns 
the price stated in the conveyance, very slight evidence is sufficient to establish 
a prima facie case in favour of the pre-emptors, and when such case is estab¬ 
lished the onus is on the vendor and vendee to prove by cogent evidence that 
the amount of the price actually paid was larger than that stated by the pre- 
emptor.(8) If a right of pre-emption is based on custom, the onus is on the 
defendants to show that a custom proved to have once existed had come to 
an end.(9) If a wajib-ul-arz clearly shows that a clause as to pre-emption 
embodies a new contract entered into by the co-sharer, at the time the wajib- 
ul-arz was prepared, it would be necessary for the plaintiff claiming pre-emption 
to prove that he, or some one through whom he claims, was an assenting party 
to the contract.(10), The Allahabad High Court has held that an entry in a 
wajib-ul-arz is prima facie a record of a custom rather than of a contract(ll) ; 
and that a pre-emptive clause is not (in the absence of other evidence) enough 
to prove a customary right to pre-empt(12) but in a later case that High 
Court has held that where there is such an entry without contrary evidence 
the Court ought to hold, in view of the prevailing practice, that the custom 
exists.(13) In the case cited the Privy Council has held that, a wajih-ul-arz 
which merely purported to narrate traditions and give the history of devolu¬ 
tions in families not the narrator’s was insufficient to rebut the presumption 
of a pre-existing custom.(14) And in another case the Calcutta High Court has 
held that a person who seeks the help of the Court to enforce a right of pre¬ 
emption must prove that it existed at the date of the sale and of the institution 


(1) Sundar Singh v. Dalip Singh, 46 
I. C., 467. 

(2) Thirukumarcsan Chetti v. Subba- 

raya Chelti, 20 M. ( 313 (1895), and see 
also as to rendering account; Mayen v. 
Alston, 16 M., 245 (1892) ; and as to 
presumption of dissolution from final 
account see Joopoody Sarayya v. Laksh- 
tttanaszcamy. P. C., 36 M., 185 (1913); 

s. c., 17 C. W. N., 1006. 

(3) Smidt v. Reddaway, 32 C., 401. 

(4 > Pureeaq Lall v. Ram Jccivan, 1 W. 
R., 264 (1864); Koonjo Beharee v. Roy 
Mothooranauth, 1 W. R., 155 (1864). 

(5) Bunzvary [.all v. Furlong, 9 W. R.. 
239 (1868)*. 

(6) Bihcc Mchcroonnissa v. Abdul 
Cunce, 17 W. R„ 509 (1872). 

(7) Ranee Slwirat v. Collector of My wen- 
singh, 5 W. R., Afct X. 69 (1866). 

(8) Bltagzvau Singh v. Mahabir Singh, 


5 A., 184 (1882); Sheopargash Dube v. 
Dhanraj Dube, 9 A., 225 (1887) ; Tazvak- 
kul Rai v. Luchman Rai, 6 A., 344 (1884), 
For account of pre-emption under Maho- 
mednn Law see Budhai Sardar v. Sona- 
ulla Mirdha, 19 C. L. J., 601 (1914). 

(9) Birajnandan Lai v. M us sum at Kun- 
zcari, 3 All. L. J., 561. 

(10) Savak Singh v. Girja Pande, 2 
A. L. J., 6 (1905), A. W. N., 16. 

(11) Rcturaji Diinbain v. Pahlwan 
Bhagat, F. B.. 33 A.. 196 (1911). 

(12) Mazvasi v. Mulchand, 34 A., 434 
(1912). 

(13) Fazal Hussain v. Mohammed 
Sharif , 36 A., 471 (1914); distinguishing 
Dhiati Kumvar v. Dhvan Singh 8 A. L 
l, 789 (1911). 

(14) Murtaca Husain Khan v. Muham¬ 
mad Vasin Ali, P. C., 38 A., 552 (1916). 
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of the suit and of the decree of the prfhiary Court.(l) While each instance 
of a sale to a stranger is material evidence each must be strictly proved.(2) 

If a plaintiff pre-emptor alleges that the price in a sale-deed is fictitious, it is 
for him to give some primd facie evidence that this is the case. Comparatively 
slight evidence will suffice to shift the cm us. (3) 

Presumptions of fact of various kinds other than those mentioned in the Presump- 
noles to these sections may affect the question of the burden of proof. So, tions or 
there being a presumption that judicial and official acts have been regularly fac • 
performed, the burden of proving the irregularity of such acts will ordinarily 
be upon the person who asserts it. (See section 114, post, to the notes of which 
section reference should be made). Similarly the onus is on the plaintiff to 
show that the price recited in a sale deed is excessive.(4) 

A recital in a deed or other instrument is in some cases conclusive, and in Recitals, 
all cases evidence, as against the parties who make it, and those who claim 
under them(5) and it is of more or less weight or more or less conclusive against 
them according to circumstances. It is a statement deliberately made by 
those parties, which, like any other statement, is always evidence against the 
persons who make it. But it is no more evidence as against other persons 
than any other statement would be.(6) The onus of proving that a document 
which a person has signed does not contain a correct statement of the facts and 
of the intentions of the parties is on the person who makes the allegation.(7) 

In ordinary circumstances and apart from statutes recitals in deeds cannot bv 
themselves be relied on for the purpose of proving the assertion of fact which 
they contain, but they may suffice to prove a representation of a legal necessity 
for alienation by a Hindu widow after the death of all the witnesses(8) or her 
intention to dispose of an absolute interest.(9) When a plaintiff sues on a 
receipt admitting a payment and the defendant admits execution of the receipt, , 
it is on the defendant to prove that the statement of payment on the receipt 
is incorrect.(10) Where an instrument recites that the defendant has received 
consideration, such a recital is evidence against, but not conclusive upon, the 
defendant: the onus , however, is on the defendant to show that the recitals 
are not correct.(11) The last-mentioned rulings do not, however, govern 


(1) Nuri Mian v. Atnbica Singh, 44 
C., 47 (1917). 

(2) Janki Misir v. Ranno Singh, 35 A., 
472 (1913). 

(3) Abdul Majid v. Atnolak (1907), 29 

A., 618. 

(4) See 16 All. L. J., 533. 

(5) Bihari Lai v. Makhdum Bakhsh, 35 
A., 194 (1913). 

(6) Brajeszvari Peshakar v. Budhan- 
uddi , 6 C., 268 (1880) ; s. c., 7 C. L. R., 
6; Manahar Singh v. Sumirta Knar, 17 
A., 428 (1895); see Imrit Chamar v. 
Sibdhari Panday. 17 C. W. N., 108 (1911) 
(recital of boundaries in lease admissible 
against person not a party). 

(7) M us so mat Ramdco v. Chandrabali, 4 
Pat. L. W., 237 : s. c.. 44 I. C., 399. 

(8) Bang a Chandra Dhur Biszvas v. 
Jagat Kishorc Acharjya, F. C\, 44 C., 186 
(1917) • see Brij Lai v. Inda Kunzcar , P. 
C, 36 A., 187 (1914). 

(9) Vasonji Morarji v. Chanda Bibi, P. 
C., 37 A.. 369 (1915). 

(10) Davalata v. Canesh Shastri, 4 B., 

295 (i880). 


(11) Fnlli Bibi v. Banisudi Med ha, 4 
B. L. R.. 54 (1869); s. c., 12 W. R., F._ 
B., 25 citing Chozi'dhry Deby v. Chowdhry 
Dozvlat. 3 Moo. I. A., 347 (1884), lexplain¬ 
ed in Brajeshzvari Peshakar v. Bndhanuddi, 
6 C., 268 (1880)] ; Sahcb Period v. Baboo 
BudhoOj 2 B. L. R., P. C., Ill (1869); 
Rajah Saheb v. Baboo Budhoo. 12 Moo. 
I. A., 275 (1869); Nawab Syud v. Mt. 
Amanc, 19 W. R., 149 (1873) ; Manikldl 
Baboo v. Ramaas Mazumdar, 1 B. L. R., 
A. C., 92 (1868); s. c., 10 W. R., 132; 
Juggut Chunder v. Bhugwan Chunder, 1 
Marsh. Rep., 27 (1862); Radhanalh Bancr - 
jee v. Jodoonath Singh , 7 W. R., 441 
(1867); Raghoonath Dass v. Luchmce 
Kara in. 10 W. R., 407 (1868) ; Mt. Kuru - 
tool v. Mt. Rajkalcc, 17 W. R. 439 (1372). 
[Actual sight of the passing of the money 
is not the only mode of proving payment 
of consideration]. The following cases 
.Musfamat Jhaloo v. Shaikh Fursund, 5 
W. R 203 (1866); Tckeat Roop v. Anund 
Roy. 3 W. R., Ill (1865). are no longer 
law. 
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cases to which the Dekklian Agriculturists Relief Act (XVII of 1879) applies.(l) 
And it has been held that the fact that possession was withheld without protest 
is enough to shift the burden of proof by raising a counter-presumption that 
the consideration was not paid.(2) The defendants in a suit on a bond admitted 
the execution of the bond, but denied that they had received, as the bond 
recited they had, at the time of its execution, the consideration for it; the 
Court of first instance instead of calling on the defendants to establish the fact 
that they had not received the consideration for the bond, as it ought to have 
done under the circumstances, irregularly allowed the plaintiff to produce 
witnesses to prove that the consideration for the bond had been paid at the 
time of its execution. The evidence of these witnesses proved that the con¬ 
sideration of the bond had not been paid at the time of execution, and, that, 
if it had been paid at all, it had been paid at some subsequent time. The 
plaintiff did not give any further evidence to establish such payment, and the 
Court of first instance, without calling on the defendants to establish their 
defence, dismissed the suit. Ihe lower Appellate Court held that the defendants 
should have been required to begin under the circumstances, and reversed the 
decree of the Court of first instance and gave the plaintiff a decree. It was 
held in appeal that, although the plaintiff ought not to have begun, yet as he 
had (lone so, and liis witnesses had proved that the consideration for the bond 
had not been paid as admitted in the bond, a new case was opened up, in which 
the onus was shifted back to the plaintiff to establish that he had, not at the 
time alleged m the bond, but at some subsequent time, paid to the defendants 
the consideration for the bond.(3) There is nothing in section 92 to exclude 
evidence contradicting not the terms of the contract but some recitals in the 
contract itself. (4) 


Where the land is held by a person who is not a tenant of other land 
belonging to the plaintiff, or when such land is occupied as a separate parcel or 
homing, or in any other manner so as to be distinct from anv other land held 
b\ the same person as a tenant under the plaintiff, the burden of proof is on the 
landlord to show that they are not laJchiraj, but mal lands. Where, however, 
the land is occupied by a tenant of the zemindar, who holds other lands within 
the zemindari which are rent-paying and are not distinguishable in the manner 
indicated above the burden of proof is on the tenant.(5) But in another case 
this ruling was not followed to its full extent and it was held that the burden 
of proof would lie on the ryot only if the land in dispute is in the ambit of the 
other ryoti lands held by him, but not if it is merely in the ambit of the zemin¬ 
dari, where he has a rent-paying holding. Where the onus lies on the zemindar 
to prove that the land in dispute is part- of the mal land of his estate, he can 
do so either by proof of receipt of rent or that its proceeds were taken into 
account at the permanent settlement, or by any other sufficient means.(6) He 
must, however, make out a primdfacie case sufficient to entitle him to a decree, 
if the defendant failed to produce rebutting evidence.(7) But in a suit for rent 
where the ryot gives primd facie evidence that part of the land is laJchiraj , the 


(1) Maloji Saniaji v. Viihu Hari. 9 B.. 
520 (1885). 

(2) Bihari v. Rani Chandra, A. C. 
(1911), 33 A., 483. 

(3) Makund v. Bahori Lai, 3 A., 824 
(1881). 

M) Mukhi Singh v. Kishun Singh, Si 
I. C., 320. 

(5) Akbur AH v. Bhyea Lai, 6 C., 666 
(1880) ; g. c ., 7 C. L. R., 497. 

(<>> Bucharam Gundul v. Peary Mohun, 
9 813 (1883); b. c„ 12 C. L. R.. 475. 


See Dhun Monee v. Suttoorghun, 6 W. R. 
(Act X), 100 (1866) : Gungadhur Singh 
v. Bimola Dassec, 5 W. R. (Act X), 37 
(1866); Sirdhar Nundi v. Braja Nath. 2 
B. L. R. (A. C.) f 211 (1868) ; Raj Kishorc 
v. Hurcchur Mookcrjce, 10 W. R., 117 
(1868); Mutt Mohun v. Sriram Ray, 14 
W. R.. 285 (1870). 

(7) X arc v, dr a Nora in v. Bishcn Chandra, 
13 C\, 18- (1885); Ram Coomar v. Debc€ 
Pcrshad. 6 W. R. (Act X), 87 (1866). 
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ron the landlord to prove that such land has paid rent in previous years.(l) 
AY here the onus of proof of the right to hold land rent-free lies on the claimant 
it is not necessary to produce a lakhiraj sanad ; the fact may be legally estab¬ 
lished by long and uninterrupted possession without payment of rent, raising 
the presumption that the land had been held rent-free from the decennial 
settlement, or of twelve years’ adverse possession. (2) The lakhiraj tenure 
must be shown to have a real existence before it can be .held that any question 
of lakhiraj arises.(3) In a suit for enhancement, however, where the defendant 
admits that the main portion of the lands are pial but does not separate the 
rent-free lands, the plaintiff is not bound to prove that the lands are mal until 
the defendants point out their precise situation.(4) Long possession of lands 
as chowkeedaree chaJceran affords ground for the presumption that the lands 
were set apart as such at the decennial settlement, and the omis of proof that 
the lands were thi private land of the zemindar not set apart at the decennial 
settlement as chowkeedaree cliakeran is on the zemindar. (5) The position of 
Inamdars differs materially from that of zemindars ; and the presumption that 
persons becoming tenants of zemindars after the permanent settlement become 
occupancy tenants does not apply to persons who become tenants under 
Inamdars.\ 6) 


When a plaintiff institutes a suit for a declaration of title, the onus is on Title, 
him to prove the title which he seeks to have confirmed. It is hot sufficient for 
him to show that he is in possession, and that the defendant has proved no better 
title.(7) But, if the plaintiff fail to prove title against a defendant, who has 
himself no title and is' a mere wrong-doer, the former may be declared to be 
entitled to be retained in possession as against the latter.(8)Where the plaintiffs - 
who are in possession of a property before the institution of the suit ask for* a 
declaration of their title and confirmation of their possession as against a defend¬ 
ant who seeks to disturb the possession, it is for the latter to show that he has’a 


(1) *2>ee Motec Lall v. Judooputtcc, 2 

AM. R. (Act X), 44 (1865); Bissessur 

Chuckerbutty v. Wootna Churn, 7 W. R., 
44 (1867) : Sheeb Narain v. Chidan Doss, 
6 W. R. (Act X), 45 (1866) ; Jugessurec 
Debia v. Gudadhur Banerjee, 6 W. R. 
(Act X), 21 (1866) ; Nehal Chunder v. 
Hurce Pcrshad, 8 W. R., 183. See also 
Gooroo Pcrshad v. Juggobundoo Mosoom- 
dar, W. R., Sp. No. 15 (1862). This 

was a suit for a kabuliat, and a Full Bench 
held that, the tenant having admitted that 
plaintiff was his landlord for a portion 
of the land this was sufficient pritna facie 
evidence of his being plaintiff’s ryot to 
throw on him the burden of proving his 
special plea of lakhiraj as to the remain¬ 
der. Bacharam Mundul v. Peary Mohun, 
9 C.. 813 (1883) ; see contra. Ncwaj 

Bundopadhya v. Kali Prosonno, 6 C., 543 
(1880) ; Akbar Ali v. Bhyca Lai, 6 C., 667 
(1880). 

(2) Dhunpat Singh v. Rttssqmoyee 
Chowdbrain, 10 W. R., 461 (1868). See 
also Heera Lall v. Peetumber Mundul, 
vSev. Rep. Aug.— Dec. (1863\ 171; Hurry, 
hur Mookerjee v. Abbas AUy, Sev. Rep 
Aug— Dec. (1863), 1875. 

(3) Syud Ahmed v. Enact 77 ossein. 1 W 
R.. 330 (1865). See also Gttmanec Kasee 
v. Hurry hur Mookerjee (F. B.), W. R., 


Sp. No. 115 (1862); [Suit for enhance¬ 
ment of rent ; defence that part is lakhiraj ] ; 
Becbce Ashrufoonissa v. Untung Mohun, 
5 W. R. (Act X), 48 (1866); Rajkissen 
Mookerjee v. Joykissen Mookerjee, W. R., 
1864 (Act X), 119. 

(4) Sutto Chunt v. Tarinec Churn, 3 
W. R., 178 (1865). 

(5) Mooktakeshce Debia v. Collector of 
Moorshedabad, 4 W. R.. 30 (1865) : Forbes 
v. Meer Mahomed, 13 Moo. T. A.. 438 
(1870). 

(6) Marapu Tharalu v. Tclukula Neela- 
kanta Bchara (1907), 30 M., 502. 

(7) Jolokc Singh v. Gunvar Singh, 2 W. 

R., 167 (1865): Rassonada Rayar v. 

Sitharama Pillai, 2 Mad. H. ("., 171 (1864) ; 
Royes Moolah v. Mudhoo' Soodun, 9 W. 
R., 154 (1868); Purscedh Narain v. Bis- 
sessor Dyal, 7 W. R., 148 (1867); Ganga - 
rain v. Secretary of State, 20 B.. 798, 800 
(1895) : Sheikh Torab v. Sheikh Mahomed, 
19 W. R., 1 (1872). See Abdul Sovan 
v. Lachmi Prasad, 50 I. C., 870. 

(8) Gangaram v. Secretary of State, 20 
B., 798 (1895); Ismail Ariff v. Mahomed 
Gousc. 20 I. A., 99 (1893); s. c.. 20 C., 
834. Both cases discussed in I'nsta Bal- 

v. Secretary of State, 45 B., 789 
(1921). 
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better title than the plaintiffs.(l) If the defendant is in possession and the 
plaintiff produces title-deeds in his own favour, the onus is on the defendant to 
disprove the title of the plaintiff. (2) Where plaintiff purchased ostensibly on his 
own account and for the sum of Rs. 1G property of a judgment-debtor put up for 
sale by a decree-holder in execution of his decree, and the decree-holder, believing 
it to be purchased benami on behalf of the judgment-debtor by the plaintiff, 
took out execution again and advertised it for sale, it was held, in a suit by the 
plaintiff to have the execution-proceedings set aside, that the onus lay on the 
plaintiff to show that the property had been bought on his own account with 
his own money.(3) In a suit by a temple committee appointed under Act 
XX of 1863, against a hereditary trustee of a Hindu temple for possession and 
other reliefs, it was held that the onus lay oh the plaintiffs to prove that the 
temple was of the class mentioned in the Act.(4) Where the defendants were 
in possession of disputed land under an award of the Magistrate under Act X 
of 1872, section 530, it was held in a suit for possession and establishment of 
title that the onus probandi lay on the plaintiff.(5) A person who derives 
his title through a purchase must prove that his vendor had a title in the 
property sold.(6) 


A party setting up a tort- has the burden on him to prove such tort. If 
the cause of action be negligence, deceit or fraud or tin lij ... the plaintiff must 
prove the negligence, deceit or fraud. If to a tort justification is set up bv the 
defendant, the burden is on him to prove such justification. The general rule 
therefore is that the burden lies on the party seeking either to make good his 
claim for damages arising from the tort of another, or to establish a release 
from such claim, supposing it to be made out against himself, by imputing 
tort to the plaintiff.(7) In a suit for a tort, the omis is on tf/e plaintiff to prove 
that the malfeasance, misfeasance, nonfeasance, or other event from which 
Limitation commences to run, took place within the prescribed period, upon 
the general principles which regulate the burden of proof on the point of 
Limitation.(8) In cases of collision at sea, the masters and owners of the 
colliding vessel, even though compelled by law to take a pilot on 6^ard, are 
primd fade liable for damage caused by their ship; and the burden of r 'roof 
is on them to show that the negligence which caused such damage was that 
of the pilot and solely his.(9) Where, on a question of negligence, the plaintiffs 
have adduced evidence sufficient to call upon the defendant to reply and the 
defendant thereupon, being under the burden of laying the material facts 
before the Court has refrained from doing so, the onus of proving negligence 
is discharged by the plaintiffs.(10) See “ Defamation*” “ Fraud” “ Good and bad 
Faith” “Malicious Prosecution” ante, and post, s. 114, “ Presumption of 
Innocence” 


Waiver. A waiver is an intentional relinquishment of a known right, or such conduct 

as warrants an inference oi such relinquishment; and there can be no waiver 


(1> Mahomed Hasan Mia \. Abdul 
Hamid. SO I. C., 431. 

(2) Srearnamavee Rayur v. Srinibash 
Kcyal, 6 B. L. R.. 144 (1870). 

(Z) Mini dan Mohun v. Bhurut Chun 
der, 11 W. R., 249 (1869). 

(4) Ponduranga v. Nagapfm, 12 M.. 366 
(1889). 

(5) Hurt Ram v. Bhikarec Roy, 25 W. 
R , 20 (1876). 

(6.) Mussamal (iulab Devi v, Mon:i 
Ram, 38 P. I.. R.. 1919; s. c., 51 I. C., 

575. 

(7) Wharton. Ev., 55 358—364: ami 
case? there cited. And see Pckhari Tea 
Co. v. Assam Bengal R y.. 23 C W. N M 


998 (as to proof of negligence see 22 C. 
W. N.. 622), Madhorao v. Abdul Gafur, 
44 I. C., 241 ; Bombay Baroda Co. v. Ran - 
chodlal Chholalal . 43 B., 769 (proof of 
neglect or theft of Railway servants). 

(8) Mitra's Law of Limitation and 
Prescription, v. ante. " Limitation.” 

(9) The Ship Glencoe, 1 Boul. Rep., 
105 (1865 i ; Muhammad Yusuf v. P. & O. 
S. btav. Co.. 6 Bom. H. C. R. (O. C.), 98 
(1869). As to the burden of justifying 
duty of ship at anchor in the case of 
collison, see Mary Tug Co. v. B. I. Steam 
Xavigation Co., 24 C., 627 (1897). 

(10) Dchhari Tea Co. v. Assam Bengal 
Ry . 23 C. W. N., 998. 
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unless the person against ,whom the waiver unclaimed had full .knowletlge both - l 
of his rights and of the fact^s which would enable him to take effectual action for 
their enforcement/- The burden of proof of suph knowledge is’on. the person 
who relies oil the waiver. A presumption of Svaiver cannot be' tested on a 
presumption that the right alleged to have been waived was kiK)Vn.(l) A' 
contract can only be rescinded by another contract when the latter is valid and v 
inconsistent with it and evidence of waiver or remission must be as cogent \ 

’as the proof of the original contract*(2) N • 

The onus probandi lies in every case upon ^t he party-propounding a will; wills/ 
and he must satisfy the conscience of-the Court \hat tlie instrument so pro¬ 
pounded is the last wiN of a fremand capable testator. The onus is in general 
discharged by proof of c$pgcity and the fact of execution. (3) The canons of 
proof vary according as the will is in itself a reasonable and natural'one or 
the reverse.(4) A-Hindu fl^inor oannbt make a will(5) and if the plea of a 
testator’s minority is advanced in a Probate action, the onus of proving-.his • 

majority is on those twho propound the will.(6) The quantum of evidence* * > * 

sufficient to establish a testamentary paper must always depend upon the 
circumstances of each case. v Throe -things must be proved : capacity./ testa- * 
mentary intention'/and execution, 'Tfhp circumstances of the case may be such 
as to necessarily awake the vigilance of t he Court and to require that the propf 
shall be full a'nd satisfactory. \ When such circumstances occur, the evidence v \ 
to prove the affirmation must be stronger-than in ordinary cases.(7) Hut in 
this country the normal standard of proof* in this. matter is* merely such as ^ 
would be enough in ordinary circumstances to satisfy a prudent maly—the ’• 
proof need rtot be absolute.(8) The fdct that the testator did know and apprqve N 
of the content^ of aV alleged will is part of the burden'of proof'a’ssumecl by 
everyone who propounds a will.. This burden is satisfied mima facie in the 
case of -the will of a competent •testator but if those who oppose it succeed 
by cross-examina&pn or otherwise lh meeting this prima facie case, trie’party , 
propounding must-.satisfy the.tribunal affirmatively that the testator did really 
know and Approve of the contents of the will, that is to say. the burden* of 
proving knowledge and approval* is always on the person propounding the will, 
though^ formal proof may suffice when no dispute, is raised.(9) If a party 
writes or prepares a will under which he takes a benefit, or if any othe* circum- . 
stances*exist which excite the suspicion of the Court, and whatever their nature 


\ . - .. 

(h) Danukadhari Singh v. Xatlnma 
Seth,* (1007). 11 C. W.\^\ 848. ' 

U),Mathura Mohan Saha v. Ram Kumar, 
Saha arul Chittagong District Board, 43 
V*., 790 (1*916). 

(3) Barry v. Butlin. 2 Moo. P. C., 482 : 
Cleave v. Clcarc,' L. R., 1 P. & D., 657; 
cited in IVoomesh Chunder v. R'asKmohini 
Dassi, 21 C., 279, 290. 291 (1893); Lacho 
Bibi v. Gopi Narain, 23 A., 472, 475 
(1901) ; and see In re Dintarini Debi, 8 
C.. 880, 882 (1882). Bindeshvari Per sad 

v Baisluakha Bibi, 24 C. W. N.. 674 
S rendra Krishna Mandal v. Ranee Dassce, 
33 C. L. J., 34 (1921); s. c., 24 C. W. 
N. 860; where a large number of pre- 

vi .is decisions arc cited : as to presumption 
of due execution, see Woolmer v. Daly, 1 
1. hore, 173. 

(4) Sarofini Dasi v. Hari Das Gltosc 
4< C., 235. 

Krishnatqachariar v. Krishnama 
dariar, 38 M., 166 (1915). 

(6) lb., per Tyabji. J. (obiter*. Set: 
B agiralhi Bat v. I’iszcanath, 7 Rom. T. 


•R., 92 (1905). • ’ 

- (7) Jones v. Cod rich, 5 Xl.oo. P. C., 
16, 19—21 (1844/ So fraud -chpnot be 
presumed, but the circumstances may ren¬ 
der fraud so probable that the Court will 
require stronger proof than in cases where 
all natural presumptions arc in favour of 
the disposition and the free will of the 
testator, ib., 21. As to proof in the case 
of inofficious wills ; see Sarvda Soonduree 
v. Muddun Mohun, 24 W. R., 162 (1875). 
As to wills by Purdanashins sec s. Ill 
Post; Klias Afehal v. Administrator-General 
of Bengal, 5 C. W. N., 505 (1901). 

(8) Jarat Kumari Dassi v. Bissessnr 
Dutt (1911), 39 C., 245. 

(9) Balkrishna v. Gopikaboi, 7 Bom. L. 
R.. 175 ( 1905/ The onus may be increas¬ 
ed by circumstances such as an unbounded 


* 


confidence in drawer of the will, extreme 
debility of the testator, ciandestinity and 
other circumstances which may increase., 
the presumption, so as to he conclusive • 
against the instrument, i /’. 
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ay be, it is for those who propound the will to remove such suspicion, and to 
prove affirmatively that the testator knew and approved the contents of the 
will, and it is only where this is done that the onus is thrown on those who 
oppose the will to prove fraud or undue influence or whatever they rely on 
to displace the case for proving the will.(1) But there is no rule of law as to 
the particular kind or description of evidence by which the Court must be 
satisfied. The degree of suspicion excited and the weight of the burden of 
removing it must depend largely on the nature and amount of the benefit 
taken and all the circumstances of the case.(2) 


The dictum of Bindley, L. J., in Tyrell v. Pointon(3) “that whenever 
circumstances exist which excite the suspicion of the Court, and whatever their 
nature may be, it is for those who propound the will to remove such suspicion 
and to prove affirmatively that the testator knew and approved of the contents 
of the document, does not apply to a case where the question is simply which 
set of witnesses should be believed.(4) “ Due execution ” of a will implies not 

only that the testator was in such a state of mind as to be able to authorize, 
and to know he was authorising, the execution of a document as his will, but 
also that he knew and approved of the contents of the instrument ; and in 
cases of disputed execution the Judge should consider and express an opinion 
upon both these questions. In ordinary cases execution of a will by a competent 
testator raises the presumption (sufficient, if nothing appears to the contrary, 
to establish) that he knew and approved of the contents of the will. Also 
under ordinary circumstances the competency of a testator will be presumed 
if nothing appears to rebut the ordinary presumption : ordinarily, there¬ 
fore, proof of execution of the will is enough. But where the mental 
capacity of the testator is challenged by evidence which shows that it is (to say 
the least) very doubtful whether his state of mind was such that he could have 
c ‘ duly executed the will, as he is alleged to have done, the Court ought to 
find whether upon the evidence the testator was of sound disposing mind and 
did know and approve of the contents of the will. Where this had not been 
done, the Appellate Court, after considering the whole evidence, held, 
contrary to the decision of the Lower Court, that the will was not approved, and 
refused probate.(5) It is incumbent on persons propounding a will for the 
purpose of obtaining probate or letters of administration to produce all the 
evidence which the circumstances of the case indicate as proper and necessary 
to prove the execution of the will. It lies upon such a person to prove it by 
evidence as good as that which would be produced to prove any other instrument 
tian. Luring the title to real pro party. (6) Primd facie proof, however, of 
execution is sufficient to warrant the grant of probate, when the application 
for such probate is unopposed.(7) When the will is contested, the proceedings 
should take, as nearly as may be, the form of a regular suit brought by the 
party propounding the wilL(8) The fan that a'"contested wilf bears an 
endorsement, stating that it was acknowledged by the testator before the 
Registrar, does not warrant a Judge in granting probate without any other 
evidence in support of the will, even though the caveator does not produce 


(1) I.acho Bibi v. Gopi Narain, 23 A., 
472 (1901). 

(2) Bat Gungabai v. Bhugxvandas Valji 
(P. C.), 9 C. W. N., 769 (1905) : 29 B., 
530. 

(3) h. R. (1894), P. D., 151. 

(4) Sham a Churn v. Khetromoni Dost, 
4 C. W. N., 501 (1899); s. c., 27 C., 

521. 

(5) Woomesh thunder v. Roshmoh'tii 
Dam, 21 C. f 279 (1893). 


(6) Tara Chand v. Debnath Rox, 10 
C. L. R., 550 (1882). 

(7) In rc A obodoorga, 7 C. L. R., 87, 
391, .' 92 (1880) ; sea In re Shustee Ch\rn , 
23 W. R , 103 (1874). 

(8) Saroda Soondurce v. Muddun /to- 

hun, 24 \V. R., 162 (1875); Ann*da 

r\ v. Jugutmoni Debt, 6 C. L. R., 
176 (1880); s 83, Probate and Admni- 
stration Act. 
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any^ evidence to impeach the will.(l) If a will shown to have h^en in the 
custody of the testator is not forthcoming at the time of his death,is presumed 
to have been destroyed by him unless there is sufficient evidence to rebut the^ 
presumption. .But it has been held by the Allahabad High Court that- this' 
presulhption of English 'Law is not as strong' in India' as 4h other countries 
where greater dare is taken of wills, and that it did not arise when it was shown 
that persons interested, in the disappearance of the' will bad- access to the 
testator’s house.(2) Such presumption of revocation does not arise unless there 
is evidence to satisfy the Court that the will was not in existence at the time 
of the testator’s death,(3) * A will, duly executed, is not to be ’treated as 
revoked, either wholly 6r in part, by a will which is not forthcoming, hhles its 
is proved, by clear and satisfactory, evidence, that the will contained either 
wofds of revocation or dispositions so inconsistent with thgseVff the earlier 
will that the two cannot stand together. It is not enough to show that the 
will, which is not forthcoming, differed from the earlier one, if it p'annot be 
show$ in wha{; s the 'difference consisted. The'burde'n of proof lie§ upon % him 
who challenges the existing will.(4) The bufden of proof lies'upon th^ person 
who’sets up a will, not upon the person who is prepared to impfeafch it. The 
defendants (widow and sister-in-law of a deceased taluqdar) set up a will under 
which they alleged they took all the property of the testator absolutely, where¬ 
upon the plaintiffs the next reversioners, sued. foY a declaction that, the will 
was not genuine and that the alleged testator died intestate.' Held fchat the 
onus was on the defendants, who set*it up, to prove that the will w'as genuine 
and not on the plaintiffs, who impeached it, to'show that it was a forgery. The 
fact that the plaintiffs*omitted to give any evidence that the will wus forged, 
though they asserted that “they would prove it to be spurious if necessary ’’ 
raised no presumption of the genuineness of the will. Nor did the omission of 
the plaintiffs to cross-examine some witnesses called by the Court previously 
to hearing, to explain the alleged loss and consequent non-production of the • 
will give rise to any presumption in favour c>f its validity. They were not 
bound to cross-examine the witnesses, which they could not have done without 
permission* of the Court, but were perfectly justified iu waiting until evidence 
in suppfiTt of the will w^w produced'aft the trial, (b) Nor can the Court assume 
that a document is proved because the opposing Counsel'ref uses to cross-examine 
oh it, for lie is entitled to wait, till the Court nas ruled as to the weight of the 
evidence in favour of .it. (6) 


Where, a testatrix executed a will, written on two sheets of paper and * 
tied bv a string at the top of the left haml comer, four or five years before 
her death, and only one sheet of the will was found after her death, which 
disposed by meaas of legr s of the bulk, though not the whole, of her property, 
and an application fnadt for the grant of probate of that portion of the win, 
was opposed by the testatrix’s hgir ; helfi (per Maclean, C. J.), that the pre¬ 
sumption that the. testator destroyed the second sheet of the will an two rcrocandi 
was a rebuttable one and that it had been rebutted in the case : that probate 
could be granted of a portion of a will, and that where the contents of a lost 
will ure not completely proved, probate ran be granted to the extent to which 
they are proved. Held (per Banerjee, J.) that judging from the nature of the 


(1) Obhov Churn v. Vma Churn 1 (' 
t. R., 362 (1877). 

(2) $hib Sabitri Prosad v. Collector of 
Meerut (1906), 29 A.. 82. 

(3) Aimar Hossein v. Secretary of 
State, 31 C.. 885 (1904): s. c.. 8 0. \Y 
N., 821. 

(4) Sahib Mirsa v. Vtv.da Khaimir, 19 
C\, 441 (1892); s. c.. ‘9 T 33; Cults 


v. Gilbert, 9 Moo., P. C. 131 (1854); 

Hit chins v. Basset, 3 Mod,, 203 Show. 
Par. Cas., 146; Goodright v. Harwood. 
AVm. Black, 937. - 

5) .9ukh Dei v. Kcdor Nath, 23 A., 405 
(19*01 T: 'S. c„ 3 C. W. N., 895. 

(O Jarat Kumari I)assi 1 2 3 4 v. Bissessur 
Dutt (1911), 39 C,, 245. 
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document as it stood when complete, as deposed to by the witnesses examined 
in the case, and judging from the nature and appearance of the part that had 
been preserved, the fact of a part being wanting raised no presumption of the 
destruction or mutilation of the will with intent to revoke it.(l) In an 
English case it was held that the Court will not order the insertion in the probate 
of words actually missing from a torn will, but the practice to be followed in 
such a case, where satisfactory oral proof of the missing words is given, is to 
annex to the probate a document showing what the words were.(2) 

Where a will was challenged on the ground that it was made bv the deceased 
after the taking of poison and was therefore bad for being the act of a suicide, 
it was held that the onus, of proving whether the will w r as written after the 
swallowing of poison rested on the party impugning the will.(3) Upon a 
petition, under section 234 of the Succession Act, for revocation of probate on 
the ground that citation had not been published, and that the petitioner, being 
a minor under the care of the person who obtained probate had no opportunity 
of understanding his mala fides and improper acts, and that the will was a 
forgery, it was held that the petitioner should be allowed an opportunity of 
proving that she had no knowledge of the previous proceedings ; and if she 
succeeded, there should be a new trial as to the factum of the will, which the 
person propounding would have to prove in the ordinary way.(4) The fact 
that the attesting witnesses of a will were the servants or dependants of a Hindu 
testator raised no presumption against its execution.(5) The mere fact of 
m atfee ting witness to a will repudiating his signature does not invalidate 
a will, if it can. be proved by the evidence of other witnesses of a reliable 
character that he has given false evidence.(6) And it has been held in England 
that when a party is compelled to call the attesting witness to a will or codicil 
he may cross-examine him, as the latter is not the witness of either party but 
of the Court.(7) When a will has been proved summarilv, proof in solemn 
form per testes will not as a rule be required on the application of a person who 
had had notice, or had been aware of the previous proceedings before the grant 
of probate issued, and had then abstained from coming forward.(8) Mere 
omission to serve a special citation would not by itself be sufficient ground for 
revoking the grant, if it is shown that the person cm whom the citation ought 
to have been served had knowledge of the application for probate. The onus 
of proving that he had such knowledge rests on the party who alleges it.(9) 
\\ here a deed of gift or will confers an estate upon a named person because he 
fills, or by reason of his filling, a certain character, he is entitled to recover the 
estate without, affirmatively proving that he fills such character. The onus 
of proving that he does not fill the character which is the reason of the gift lies 
upon those who dispute his claim.(10) The IIin Transfers and Bequests 
Act (Madras Act I of 1914) is retrospective in its op .ation.(ll) 


((• Kedarnath Milter v. Srcemutty 
Sorojini. 3 C. W. N., 617 (1899). 

i2} cm v. cm ( 1909 ), p.. is/. 

(3) Mazhar Huscn v Bodha Bibi, 21 
A.. 91. 

(4; Dintarini Debt v. l)oibo Chunder, 8 
( 880 (1882). 

(5) !Jagrani Kimuar v. Dttrga f'rasad. 
P. C , '6 A., 93 (1914) ; 41 I. A., 76. 
See Chotcy Naraxn Singh v. Ratan Koev, 
P. '22, C., 519 (1894), 22 I. A., 12. 

(<» / Noho Kishore v. Joy Doorga, 22 
W. R., 189 (1874 c See a* to attestation. 
68-- 72, post. 


(7) Jones v. Jones (1908>. Times L. R., 
v. 24. p. 839. 

(8> iirinda Chuiedhrain v. Radhica 
Chou dh>ain, 11 C\, 492 (1885). As to the 
onus of proof, see Kali Das v. Ishan 
Chandra. 31 C.. 914 (1904). The Privy 
Council did not, however, decide the point 
as it decided the case on the evidence. 

(9i Prem Cltaud \. Suratdra Nath, 9 C. 
W. N., 290 (1904). 

(10/ Kongo Balaji v Mltdiyippa, 23 B., 
296, 304 (1898), per Farran, C. J. 

(Ill Muihuszcatny A war v. Kalyani 
. 1 initial, 40 M . 818 (.1917). 
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105. • Wli&i a person.is accused of any offence, the 'burden B vrc|en of* 
of proving the existence of circumstances bringing the case that-case o( 
within any of the General Exceptions, in the Indian Penal, Code, comes a 
or within any special exception or proviso contained in any within 
other part of the same Code, or in,any law defining the\offence;. e * oeptioQ ^ 
is upon him, and the Court shall presitme. the absence of such N 
cir6nmstances. ' . ‘ . . , \ . . % ^ 


Illustrations. 


(a) A y accused of murder, alleges that, ^hy reason. of uasoundness of mind,* he did not. x ' 

know the nature of the act. . . ‘ 

The burden of proof is on .4. 

(b) Ay accused of murder, alleges that' by grave and sudden provocation, he was 
deprived of the power of self-control. 

The burden of proof is on A. * s, - 

(c) Section 325 of the Indian Penal Code provides that whoever, except in the case 

provided for by section 335, voluntarily causes grievous hurt, shall be subject to certain 
punishments. ' * ' 

A is ohfcrged with voluntarily causing grieVous hurt under section 325. 

The burden of proving the circumstances bringing tlm case under section 335 lies on A. 

Principle, — Sec Notes, post. 


s. 101 (Burden of proof.) s. 3 (“Court”) s. 4 (“Shall presume.”) 

Field,,Ev., 6th Ed., 337—338. 

COMMENTARY. 

This section is. an important qualification of the general rule that in criminal Exceptions 
trials the onus of proving/everything essential to the establishment of the p e ^f 
charge against the accused, lies upon the prosecution.(l) It is, as will be seen, Code, 
stated in two forms—that of a rule as to the burden of proof, and that of a 
presumption. The result is the same in both cases.(2) This section is an 
application, and perhaps, in some cases, an extension, of the principle contained 
in section 103, ante. This^ section effected an alteration in the law which 
required .the prosecution, previous to its enactment, to y prove the absence of 
circumstances constituting special except ions. (3) Now both in the Presidency 
Towns(l) and in the Mofussil the burden of proof is upon the accused of showing 
existence, if any, of circumstances which bring the offence charged within any 
of the special as well a3 of any of the tfenefal exceptions or provisos contained 
in any part of the Penal Code or in any law denning the offence.(5) With 


(1) v. ante. ss. 101—104, sub. voc., 
Criminal Law. See Yusuf Husain v. 
Emperor, 40 A.\284; s. c. : 19 Cr. I* 
371. According to English law the prose 
cution must ^negative any exception favour¬ 
able to the ’'defendant which is engraf ted 
in the statutory definition of the offence, 
R. v. Audlcy, 1907, 1 K. R., 383, Roberts 
v. Humphreys, L. R., 8 K, B., 483 ; R v. 
James 0902), 1 K. B., 540. 

(2) Markby. Ev., 81. 

(3) Field. Ev., 6th Ed., 337, 338, sec 
Act XXV of 1861. ss. 235, 236, 237. 

The Evidence Act expressly repealed 
(see Schedule) s. 237, and the whole of the 
Act was subsequently repealed by Act X 
of 1872. (See s. 439 of Act X of 1872 


and s. 221, the corresponding section of 
the present Code Act V of 1898). 

' (4) Before parsing of Act X of 1882 
it was doubted whether Act XVIII of 
1862, ss. 26 and 27, were overridden by 
the present section [In re Shtba Prosod, 
4 C„ 124, 127 (1878)]. The latter Act 
applied only to the High Court in its 
Original Criminal Jurisdiction; Scaly v. 
Ramuarain Bose, 4 W. R., Cr., 22 (1865). 
The dqubt is, however, now solved, as Act 
X of 1882 repealed so much of Act XVIII 
of 1862 as had not been previously 
repealed. 

J5) In re Shibn Prosad. 4 C., 124 
(1878) ; s. c., 3 C. L. R., 122. 
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FACTS ESPECIALLY IN KNOWLEDGE OF PARTY. 




reference to the words “ shall presume,” see fourth section. So it is for those 
who raise the plea of private defence to prove it. The act charged moreover 
cannot be denied and the plea of private defence raised as an alternative. If 
raised, a full account of the occurrence must be given in evidence.(1) So also 
the burden of proving the loss of self-control(2) : exemption from criminal 
responsibility bv reason of unsoundness of mind (3) ; good faith(4) ; the accept¬ 
ance of risk by the person injured(5); and the like ; lies upon the accused. 
But it is not necessary for the accused to plead the existence of circumstances 
bringing his case within an exception ; and the burden of proof which is upon 
him can be discharged by the evidence of witnesses for the prosecution as well 
as by evidence for the defence. An accused is clearly entitled to claim an 
acquittal if on the evidence for the prosecution it is shown he has committed 
no offence.(6) When evidence has been given in support an exception, 
the burden of proof is discharged if the evidence is believed and the jurv have 
only to decide the question of fact on the evidence. The section is not 
applicable to such a case.(7) 


Burden ol 
proving 

e specially 

within 

knowledge. 


106 . When any fact is especially within the knoweldge of 
any person, the burden of proving that fact is upon him. 

| Illustrations. 


(a) When a person does an act with some intention other than that which the character 
and circumstances of the act suggest, the burden of proving that intention is upon him.(8) 

(b) A is oharged with travelling on a Railway without a ticket. 

The burden of proving that he had a ticket is on him. 


Principle. —The capacity of parties to give evidence may affect the 
burden of proof. A person will not be forced to show a thing which lies not 
within his knowledge. (9) 


s. 3 (“ Fact ) s. ioi (Burden of proof.”) 

Taylor, Ev., §§ 376 & 377 ; Wharton, Ev., § 367 ; Powell, Ev., 9th Ed., 157 ; Best, 
Ev., §§ 274—276. 

COMMENTARY. 


Facts As already observed(lO), the first exception to the general rule that the 

wfihintSe P roof rests tbe party who asserts the substantial affirmative 

luiovledge * 8 ^&t it does not apply where there is a primd facie presumption one way or 
of a party other. This exception is the subject-matter of sections 107—114, post. 


O) In re Jamsher Sirdar. 1 C. L. R., 
62, 65 (1877). In re Kali Churn , 11 C. 
Tv. R., 232 (1882), Asiruddin Ahmed v. 
R . 8 C. W. N., 714 (1904). 

(2) R. v. Dcvji Govindji, 20 B., 215 
22.3 (1895) ; R. v. Sheikh Choollyc, 4 W. 
R., Cr., 35 (1865). 

(3) R. v. Kadcr Nusyer, 23 C . 604. 

607 61896) ; R. v. Nias Ali, A. W. N. 
(1905). p. 2. 

(4) R. v. Balkrishna VifKal, 17 B.. 573, 

577, 579 (1893); R. v. Dhun Singh, 6 A., 
220. 222 (1884) ; Ramasami v. I.okananda, 
9 M., 387 (1885) ; Sukarno Kobiraj v. 
R 14 C., 566 (1887). In re Shiba 
Pro sad. 4 C., 124 (1878); R. v. Girja- 
shonkar Kashtrattu 15 B 286 (1890) ; 

R. v. Slater, 15 B., 351 (1890); and ns 


to what constitutes “ absence in good 
faith ” within the meaning of Act XXV 
of 1867, section 7; see R. v. Phanendra 
Nath Mittcr (1908), 35 C., 945. 

(5) Sukaroo Kobiraj v. R.. 14 C., 566, 
568, 569 (1887). 

(6) In re Kali Chum, 11 C. L. R.. 232 
(1882). Where, however, the plea is 
taken for the first time on appeal, cf. 
R. v Tiramal, 21 A., 122 (1898). 

(7) Muhammad Yunus v. Emperor, 50 
C.. 318. 

IS' See Deputy J.cgal Remembrancer 
v. Karuna RoistObi, 22 C., 164 174 

(1894). 

(9) Best, Ev.. § 274. 

<■’»' v. ante. Tntrod. to Ch. V]T 
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the second exceptiqn to-the above-named general rule is stated by the' 
present section, viz,, that where the subject-matter of the allegation lies pecu¬ 
liarly within the knowledge of one of the parties, that party must prove it, whether 
it be of an affirmative or a negative character, and even though there be a 
presumption of law in its favohr.(l) 


So in England, under the old law, in an action for penalties against a person 
•for practising as an apothecary 'without a certificate(2) as the defendant was 
peculiarly cognizant of the fact whether or not he had obtained a certificate, 
and, if he had rlone so, could have no difficulty about producing it, the law com¬ 
pelled him to do so although, had it not been for the principle in question, the 
plaintiff would have been bound to prove the negative for two reasons ; first, as 
essential to his case, and, secondly . to rebut the presumption of innocence, 
and in accordance with the principle under consideration it is for him to do so, 
and not for the plaintiff to prove its non-existence.(3) In a suit against a 
zemindar to reverse the sale of . a patni tenure held under Regulation YIII of 
1819, on the ground of non-service of notice, the onus of proving service lies on 
the defendant'according to the terms of this section.(1) Where a horse was 
delivered to a defendant in'a sound state, but when returned was found to be 
foundered, it was held that it was for the defendant to show how the horse, 
which was perfectly sound when taken out, was foundered when returned. (5) 
Sales of consignments entrusted to commission-agents, and particulars of those 
sales, are rqatters which .lie specially within their knowledge, and every contract 
of agency imposes on the agent the duty of rendering a true and complete account 
regarding the subject-matter of the agency.(6) The character of the authority of 
an agent is a matter spec ially within the knowledge of the principal.(7) Where 
in a suit between a zemindar and his tenant the latter held lands of considerable 
extent under the former, but objected that one or two plots occupied bv him 
had been held under a different title, it was held that under such circumstances 
it was. for the defendant to prove a matter which was peculiarly within his know- 
ledge.(8) Where pre-settlement inams which had been granted on condition of 
personal service to the zemindar and payment of a quit-rent were resumed, 
it was held that the onus of proving that they were not part of the assets of 


(1) Tayj6r. Ev.. § 367 J A.; Pickson v. 
Evans, 6 T. R-j 80; 3 R. R., 119 ; R. v. 
Tunrcr, 2 C. & K., 732; but see the ob¬ 
servations of Alderson, 'B.. in Elkin v. 
Janson, 13 M. & 'W., 655 ; '14 L. J., Ex. 
201, 9-Jur., 353, 262, 266; suggesting that 
the rule only refers to the Height of the* 
evidence; but that there should sbe some 
evidence to start the presumption and cast 
the onus on the other side. These observa¬ 
tions dre referred to in Voolin Bcharce 
v. Watson & Co., 9 YV. F., 192 (1368). 
Though there might, prior to this Act, 
have been s^id to have- been some doubt 
upon the subject ; see Poolin Bchaicc v. 
Watson & Co., supra; Girdhar Hari v. 
Kali Kant. 13 B. L. R., 161. 165 (1869); 
the rule, however, in India is *now that 
stated in the text and in Taylor, Ev. § 
376 A; Wharton, Ev., § 367 ; Powell, Ev., 
9th Ed., 167. As to extent of this section, 
sc c observations in Muhammcd Inayat v. 
Muhammcd Karamatullah , 12 A., 312 

(1889). The applicability of the rul _• and 
the extent to which it should be carried 
is a question of considerable difficult^ * 


see Best, Ev., §§ 274—276. 

(2) Under 55 Qeo. 1 3, C. 194 (The 
Apothecaries £ct, 1815), see now 21 & 22 
Vic., C. 90, § 40. 

(-1) Taylor, Ev.. § 376 \ Apoth. Co. 

v Bentley, %if. & M., 159; 1 C. & P., 
538. 

(4> Doorga Churn v. Syud Najunood* 
dean, 21 W. R., 397 (1874) ; also 

Hurro Doyal v. Mahomed Gasi, 19 C., 699 
(1891). 

(5) Collins v. Bennett, 46 N. Y. Rep. 
(Arner.). " That is a case which probab¬ 
ly would come, under s. 106 of the Evi¬ 
dence Act,’ per Edge, C. T.. in Shields v. 
Wilkinspn , 9 A., 406 (1887). 

(6) Mayen v. Alston, 16 M.. 238, 245 
(1892), as to account sales being primd 
facie evidence see Barlou* v. Chuni Call, 

28 (\, 209 (1900). 

(7) Par id A/. Bruce v. Mg Kyaw Zin, v 
45 I. C. 822. 

(8 v Ram Coomar v. Bccjoy Covind, 7 W. 

R.. 53 (-3867) ; distinguished iu Gridhar 
//u> i v. Kali Kant, 13 B. h. R., A. C., 361 

(1869). 
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;he zemindari was on the Government under this section.(l) Where the plaintiff 
who was formerly putnidar of the village, sued for the possession of certain 
land which he claimed as lakhraj, and from which he stated that he had been 
ousted by the defendant, who had become putnidar bv purchase at a sale held 
under Bengal Regulation VIII of 1819, it was held that though, according to 
the general rule, it would have lain upon the defendant to show that the land 
was rent-paying after 1790 yet as the plaintiff by reason of his having been 
formerly putnidar of the village had special means of knowledge and was in a 
position to prove the area of the rent-paying lands, the burden of proof lay 
upon him in the first place to show that the disputed land was not within this 
area.(2) When the sons of a living father bring a suit against a creditor to get rid 
of a charge on the ancestral estate created by him, on the ground of his alleged 
misconduct in extravagant waste of the estate, the antecedents of their father’s 
career being more likely to be in the knowledge of the sons, members of the 
same family, than of a stranger, the onus of disproving the charge mav properly 
be placed upon them.(3) Under tins section the onus of proving the value of 
circumstances and property within the municipality,” under the Bengal 
Municipality Act section 85, is on the municipality as a fact especiallv within 
its knowledge (4) Where goods are booked by a Railway Company by through 
ticket, proof that the damage occurred ofE the defendants’ line is upon them.(5) 
In a suit under section 93(A) of the N.-W. P. Rent Act (XII of 1881) by a 
recorded co-sharer against a lambardar for his recorded share of the profits of a 
ma ml in winch the plaintiff seeks to make the defendants liable under section 
209, not only for the profits which the latter has actually collected, but for those 
which through gross negligence or misconduct he has omitted to collect, the 
burden of proving such negligence or misconduct rests in the first instance on 
the plaintiff No general rule can be laid down as to the quantum of evidence 
which the plaintiff in such a case must give in order to shift the burden of proof 
on to the defendant 1 he mere production by the plaintiff of the jamabandi 
or ren -roll is not sufficient to cast upon the defendant the necessity of proving 
that there was no negligence or misconduct in him. Section lOfi'of the Evi- 
dence Act does not apply to such a case. (6) 

* 3 seco ? 1(1 exc epti°n also prevails in all civil or criminal proceedings 

instituted against parties for doing acts which they are not permitted to do 
unless duly qualified. It holds good, and compels the defendant to produce 
the necessary license or. authority (as the case may be) in proceedings for selling 
liquors, improperly exercising a trade or profession, and the like ; in actions for 
penalties against the proprietor of a theatre for performing dramatic pieces 
without the written consent of the author, in proceedings for misprision of 
treason, where if the treason be proved, and the knowledge of it be traced to 
the prisoner, he is in strictness bound to negative the averment of concealment 
by offering proof of a discovery on his part.(7) So if, notwithstanding the act 
of purchase of two minor girls successively, the intention of the accused was 
something other than that which would evidently be suggested bv the character 
and circumstances of the act, it is for the accused to show that. And it being 
further argued that though the facts might go to show that the intention was 


(1) Sri Raja Parthasarathy Appa Row 
Bahadur v. Secretary of State, 38, M., 
620 (1915), sec Secretary of State v. Kir li- 
has Bhupali Harichandra Mahapatra, 42 
C., 710 (1915) (onus, right to resume). 

(2) Nubo Kissen v. Promothonath 
Ghosc, 5 W. R., 148 (1866); distinguished 
in Girdhar Mari v. Kali Kant, 13 B. L. R., 
A. C., 161 (1869). 

(3) Hunoomanpcrshad Panday v. Mus- 
sumat Koonwcrce f 6 M. I. A., 418, 419 


(1856). 

(4> Deb Narain Dutt v. Chairman 
Baruipore Municipality, 41 C., 168 (1914). 

(5^ Mahony v. Waterford Ry. (19Q0), 
2 L R., 273 ; Kent v. Midland Ry L R 
10 Q. B„ 1. 

(6) Muhammed Ittyat v. Muhammcd 
Karamutullah, 12 A., 301 (1889). See now 
N.-W. P. Act II of 1901. 

(7) 1 aylor, Ev., § 377, and cases there 
cited. 
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that the "iris should be employed for the purpose of prostitution, still they did 
not sufficiently show that the employment intended was to be before the com¬ 
pletion of the sixteenth year by the girls, it was held that under this section it lay 
upon the accused to prove that she intended to put off the employment until the 
completion of the sixteenth year.(l) Where several persons were found at 
11 o’clock at night on a road just outside the city of Agra, all carrying arms 
(guns and swords) concealed under their clothes, and none of them could give 
anv explanation of his presence at the spot under the particular circumstances 
and at that period the District of Agra was notorious as the scene of frequent 
and recent dacoities, it was held that the circumstances justified the inference 
of an intent to commit dacoity, and the burden of proving the contrary rested 
on the accused under this section.(2) In a case where the question is whether 
a particular act was not within the scope of an agent’s employment, the burden 
of proving the limit of the agent’s authority is on the principal inasmuch as 
the character of the authority is a matter specially within the knowledge of 
the latter. (3) An accused is always entitled to be silent but where the only 
alternative theory as to his guilt is a remote possibility, which if correct he 
is in a position to explain, the absence of any explanation must be considered 
in determining whether the possibility should be disregarded or taken into 
account. (4) 

When an instrument on its production appears to have been altered, it is 
a general rule that the party offering it in evidence must explain this appear¬ 
ance, if he be called upon to do so by the issue raised, and if the instrument 
be not admitted by his opponent under notice, because as every alteration on 
the face of a written instrument renders it suspicious, it is only reasonable that 
the party claiming under it should remove the suspicion.(5) It is not, however, 
on every occasion of a party tendering an instrument in evidence that he is 
bound to explain any material alteration that appears upon its face ; but only 


( 1 ) Deputy Legal Remembrancer v. 
Kanina Boistobi, 22 C., 164, 175 (1894); 
see R. v. Papar Sani, 23 M., 159 (1899). 
See as to the application of this section in 
criminal cases: Balmakund Ram v. 
Ghansam Ram, 22 C., 400, arguendo. 

(2) R. v. Bholu, 23 A., 124 (1900). Cf. 
Scllamuthu Scrvaigaram v. Pallamuthk 
Karuppan, 35 M., 186 (1912): R. v. Mulla, 
37 A., 395 (1912): R. v. Ghaya Bhar, 38 
A., 517 (1916). 

( 3 ) David Bruce v. Mg Kyaw Zin, 45 
I. C.. 822. 

(4) Smith v. Emperor, 19 Cr. L. J., 
189 : s. c., 43 I. C., 605 

(5) Taylor, Ev., § 1819; Pctambar 

Manikjee v. Mootccchand Manikjee, 1 M. 
I. A.. 420, 429 (1837); S. W. R., P. C., 
53 ; Muddon Mohun v. Sofuna Bctva, 
Sutherland’s Mofussil Small Cause Court 
References, 69 (1864); Mussama! Khoob 
v. Moodnarain Singh , 9 M. I. A., 1, 17 
(1861): 1 W. R-. P- C., 36. There may, 
however, be corroborative proof strong 
enough to rebut the presumption which 
arises against an apparent and ^presumable 
falsifier of evidence: ib. f 17. As to 
material alterations in instruments being 
fatal to their validity, see Taylor, Ev., 

{$3 13 j 9 _1840. The rule of English law 

that a material alteration of a document 
by a party to it after its execution without 


the consent of the other party renders, it 
void, is in force in India. Atmaram v. 
Umadram, 25 B., 616 (1901) [distinguish¬ 
ed in Gulamali v. Miyabhai, 3 Bom. L. R., 
574 (1901) in which it was held that where 
a written acknowledgment has its date 
altered, oral evidence to prove that date is 
inadmissible under para. 2 of s. 19 of the 
Limitation Act]. See also Gogun Chunder 
v. Dhuronidhur Mundul, 7 C., 616 (1881). 
s. c., 9 C. L. R., 257; Ganga Ram v. Chan- 
dan Singh, 4 A., 62 (1881); Si tar am 
Krishna v. Daji Devaji, 7 B., 418 (1883) 
Tdissented from in Mohesh Chunder v. 
Kamini Kumari, 12 C., 313 (1885)}; 

Oodcy Chund v. B has fear Jogonnalh, 6 B., 
371 (1881); Christacharlu v. Kasibasayya, 
9 M., 399 (1885), F. B.; Gobindastimi v. 
Knppusami, 12 M. f 239 (1889) Paramma 
v. Ramachandra , 7 M., 302 (1883). The 
rule does not apply to documents which 
are not the foundation of a plaintiff’s claim, 
but are merely evidence of a defendant’s 
pre-existing liability. A written ackn w- 
ledgment of his liability by a debtor, 
which is intended merely to save the bar 
of limitation and not to give a right of 
action is not within the rule. Atfharam v. 
L'medram, 25 B., 616 (19011; referred to 
and distinguished in Sayad Gulamali v. 
Miyabhai, 26 B. t 128 (1901). An imma¬ 
terial alteration does not avoid (he 




on those occasions when he is seeking to enforce it. or claiming an interest under 
such instrument^ 1) The instrument may be void for the purpose 6£ taking an. 
interest under it, but'nevertheless admissible to prove a collateral fact. (2) . It 
follows that a deed is not rendered inadmissible by alteration,'if it be produced 
merely as proof of some right or title created by or resulting' from its having 
been executed. (3) Nor does the rule of law which requires the party tendering 
in evidence an altered instrument to explain its appearance, apply to ancient 
documents coming from the right custody merely because they are in a muti¬ 
lated or imperfect state. It is sufficient that the instrument is produced, in the 
same state in which it was actually found. The weight, however, due to such a 
document, may be affected.(4) The addition in a mortgage of a claim for pay¬ 
ment of compound interest is a material alteration, and the burden lies on the 
purchaser of the equity of redemption to prove that it was made after execu¬ 
tion and'without the consent of the executrix.(5) Where unattested alterations 
occur in a will, the presumption of law is that such alterations were made after 
the execution of the will and in the absence of evidence rebutting the pesump- 
tion, probate .will be granted of the will in the original state omitting the 
alterations, (f>) 

here a written acknowledgment bears a date which has been altered, 
oral evidence to prove the date is inadmissible under the nineteenth section, 
second paragraph, of the Indian Limitation Act, 1877.(7) 


Burden of 

proving 

death of 

person 

known to 

have been 

alive 

within 

thirty 

years. 

Burden of 
proving 
that person 
is alive 
who has 
not been 
heard of 
for seven 
years. 


' 107 . When the question is whether a man is alive or dead, 

and it is shown that he was alive within thirty years, the burden 
of proving that he is dead is on the person who affirms it. 



108. [Provided that when](8) the question is whether a 
man is alive or dead, and it is proved that he has not been heard 
of for seven years by those who would naturally have heard of 
him if he had' been alive, tbe burden of proving that he is alive 
is [shifted to](9) the person who affirms it. 


Principle —The presumption in favour of continuance. See Notes, )v>sl. 
s. 101 (Burden of proof.) 

Taylor, Ev., §§ 196, 198—201 ; Best, Ev., §§ 408, 409 ; Wharton, Ev., §§ 1275—1277 ; 
Lawson on Presumptive Evidence, p. 192, et seq. 


instrument : Tikamdas Javahirdas v. Gunga- 
kom Mathuradas, 11 Bora. IT. C. R., 203 
(1873) : Ede v. Kanto Nath, 3 C., 220 
r 1877) unless made fraudulently; Kalcc 
Koomar v. Gnnga. Narabt, 10 W. R., 250 
(1868). And a “material alteration made 
after execution doe9 not vitiate a deed, if it 
be made with the consent of all the parties: 
Isac Mohar. uicd v. Bai Raima, 10 B., 487 
(1886)- Or irf pood faith to carry out the 
original intention of the parties: Ananda 
Mafia r. Saha v. Ananda Chandra Naha 41 
C., 154. (1917) See Gour Chandra Das.v. 
Prastmua Kumar Chandra, 33 C., 812 

(1906) 

(1) Taylor, Ev., fi 1824, and cases there 
cited. 


'(2) Hutchins v. Scott, 2 M. & W M 816. 
x (3) Taylor, Ev., 4 1826; as to alterations 
by a stranger and without .the privity of 
either party; see §§ 1827-—1829. 

(4) lb., § 1838. 

(5) Achhutanand v. Ram Nath,- 18 C. 
L. J., 354 (1913) 

(6) Surondrd Krishna Mandat v! Ranee 
Das see. 33 C. L. J., 34 (1921) 

(7) Sayrtd Gulamaii v. Miyabhai, 26 B., 
128 (1901). 

(8) The words in brackets in s.. 108 
were substituted tor the original word 
“ when ” by Act XVIII of 1872, s. 9. 

(9) The words in brackets were substi¬ 
tuted for ‘ on" by s. 9 of Act XVIII of 
1872. 
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There is a presumption in favour of continuance of hfe.(l) This section, 
according to its terms, does not require that the Court should hold psraon 
dead at the expiration of the seven years therein indicated ; but merely provide 
that the burden of proving that he is alive at the time of the suit is shit id 
to the person who affirms it.(2) 

“ Various vnmd facie legal presumptions are founded on the continuance 
— 1 ■» ■ -— j affair, wnicli 


human 
of 


or immutability, for a longer or shorter period, of 
experience tells us usually occurs. So when the existence of a person or 
personal relation, or a state of things, is once proved, the law presumes that 
the person, relation, or state of things continues to exist till the contrary is 
shown or till a different presumption is raised from the nature of the subject. (o) 
So, apart from the present sections and that which follows them, the Act declares 
generally that the Court may presume that a thing or state of things which has 
been shown to be in existence within a period shorter than that within whicn 
such things or state of things usually cease to exist, is still in existence.(4) 

These sections and the following section deal with certain instances of 
the presumption which exists in favour of continuance of immutabi i y . 
is on the principle of this presumption that a person shown to have been once 
living is, in the absence of proof that he has not been heard of withiii 
the iast seven years, presumed to be still alive.(5) These sections establish 
a uniform rule upon their subject-matter, both for Hindus and Mahomeuans 
as well as all others. According to Hindu law twelve years must have 
elapsed before an absent person, of whom nothing has been heard during this 
period, can be presumed to be dead.(6) In the case of Mahomedan law Hie 
old Hanafi doctrine required that ninety years should have elapsed from the 
date of the birth of missing person before his death could be presumed. 
The Maliki principle is now. however, in force among the Hanafis, namely, 
that if a person be unheard of for four years he is to be presumed to be dead. 
Among the Shiahs the period is ten years, and among the Shafees seven.(7) 
Now, however, the ride contained in these sections, being a rule of evidence 
only, governs both Hindus(8) and Mahomedans.(9) Although, however, 
a person who has not been heard of for seven years is presumed to be dead, 
there is no presumption as to the time of his death ; and if any one seeks to 
establish the precise period at which such person died, he must do so by actual 
evidence. The question for which provision is made is whether a man is alive 
or dead at the time the question is raised.(10) The rale is the same whether 


(1) Tanti v. Rikhram, 1 Lahore, 554. 

(2) Narayan Bhagwant v. Srinivas 
Trimbak. 8 Bom. L. R., 226. 

(3) Taylor. Ev., § 196, Best, Pres. Ev., 
186. 

(4) S. 114, III . (rf), post. 

(5) Taylor. Ev., § 398; s. 114. III. 
(cf), post. 

(6) Janmajoy Masumdar v. Keshab 
Lai, 2 B. L. R., A. C, 134 (1868); 6 B. 
L. R., App., 16. 

(7) Hedaya, Bk. xiii, N.-W. P. Rep., 
191 ; Ameer Ali’s Mahommedan Law, ii, 
129.’ 

(8) Dharup Nath v. Gobind Saran, 8 

A.. 614 (1886) ; Dhondo Bhikaji v. Garnish 
Bikaji, 11 B., 433 (1886): Balayya v. 

Kistnappa, 11 M.. 448 (1888); sec also 
Uari Chintaman v. Moro I.akshman 11 B., 
89 (1886). 


(9) Af ashar Ali v. Budh Singh, 7 A,, 
297 (1884) ; Moolla Cassini v. Moolla Abdul 
15 Mad. L. J.; 317 (1905), P. C.; s. c., 
2 All. L. J., 798, 10 C. W. N., 3£ Mairaj 
Fatima v. Abul Wahid, 43 A., 673 (1921). 
But see observations in notes to s. 112 
post, '* Evidence of Parents.” 

(10) Fani Bhusan Batterji v. Surjya 

Kanta Rotc Chowdry (1907), 35 C., 25 ; 
11 C. W. N., 833; Dharup Nath v. Gobmd 
Saran, 8 A., 614 (1884); Rango BaJaji v. 
Mudiyeppa, 23 B.. 296 (1898); Taylor, 

Ev., § 200. Iu re Perton, 53 L. T. R , 
707, 710. In re Phene’s Trusts. L. R., 5 
C.h. App.. 139; Narki v. Lai Sahu (1909). 
37 C., * 103 ; Mairaj Fatima v. Abdul 
Wahid, 43 A., 673 (192J) ; s. c.. 19 All. L. 
J., 713; Basharat v. Najib Khan. 38 P. 
R.. 1918; s. c., 45 I. C., 70; Fa/jit Bahsh 
v. Dan Bahadur SSttgh, 21 O. C., 143; S- 
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Continuance 
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only seven years, or more than seven years, have elapsed.(l)' And if a person 
has not been heard of for more than seven vears,' there is in this country no pre¬ 
sumption that he was dead at the end of the first seven years of the period (2) 
There is no presumption of law relative to the continuance of life in the abstract. 
Ihe death of any.party‘•once shown to have been alive is a matter of fact to be 
determined by the Court. But as the.presumption is in favour of the.continu- 
ance of We, the onus of proving the death lies on the party who asserts it.(3) 
J-he fact of death may, however, be proved by presumptive hs well as by direct 
■ evidence. Sp the presumption of the continuance of life ceases at the ex¬ 
piration of seven'years from the period when the person in question was last 
heard. of. And the burden of proving that the person was alive at any time 
within the seven years is upon the person asserting it.(4) But a Court may ' 
find the fact of death from the lapse of a shower period than seven years, i'f 
other circumstances concur.(5) In England it has been held that'the Court 
will m particular circumstances modify the usual form of oath, and that in 
Chancery there is no presumption of death without issue, for the latter point 
must be proved.(6) In a recent case where the onus was on the plaintiff to show 
affirmatively that he had brought the suit within twelve years of a death, it 
was held that the onus was not affected by this section.(7) 

Burden ot 109 . When the question is whether persons are partners, 
to relation- landlord and tenant, or principal and agent, and it has been 
ease 3°of* 6 shown that the > 7 have been acting as such, the burden of proving 
partners, that they do not stand, or havq peased to stand, to each other 
lin'd tenant, in ^ ose relationships respectively, is on the person who affirms it. 

principal • • i nu . . . 

an cl agent. Principle* Inc presumption relating to continuance 'Sec Notes, post , 

When a. ]uridical'relation is once established, it is enough* generally for a party 
relying oft such relation to show its establishment, and the burden is then on 
v he opposit^ party to show that the relation has ceased to exist.(8) 

a. 101 {Burden of proof.)- 

Tayjor, Ev., § 196; Befit, Ev., § 405; Wharton, Ev., $§ 1284—1296; Lawson on 
\ Preaumpfive.Evidenoe, 172, 175, et aeq. 


Continuance 
of partner¬ 
ship, 

tenancy and 
agency. 


v , COMMENTARY. 

V > ' . * 

This section,* which confirms the previous law upon the subject(9), merely 
applies* fb three',common* tfnd important relationships,—partnership, landlord 
and tenant, and 'principal and agent—the general presumption, already ad¬ 
verted to in the notes to the preceding sections, based on the continuance of 


C. 46 1 C„ 808V Rekhab v. Sheobai, 21 
A. L. J., 393. * 

(1) Nepean v. Doe, 2 Sm. L. C.; Green's 
Settlements (in re), L. R. f 1 Eq., 288. 

(2) Muhbmtried Sharif v. Bande Ali 
(l9ll), 34 A,, 36 (followed in Rekhab v 
Sheobai , 21 A. L. J., 393) following Sri 
noth Day v. Probodh Chandra Das (1910), 
11 C. L. J., 580; dissenting from Musst. 

.Akbar-unnissa v. Syed Bashir Ali, S. A. 
>.'0 4-S6 of 1909, and see Vccramma v. 

Chxnna Reddi, 37 M., 440 (1914). 

(3) Re Benjamin (1902), 1 Ch., 723. 

(4) Best, Ev §§ 4(^8, 409; as to the 
presumption of survivorship v. ib., § 410; 
and p. 160, note (11), ante. See Wharton,. 

• Kv., §£ 1275—1277. In Lawson on Pre¬ 


sumptive Evidence, p. 192, the rule with 
regard to the presumption of life is thus 
summarised : —* Love of life is presumed 
(therefore suicide will not be presumed), 
and a person proved to have been alive at 
a former time is presumed to be alive at 
the present time until his death is proved 
or a presumption of death arises.” 

(Sf Re Walker (1909), p. 115. 

(6> In re Jackson; Jackson v. Ward 
(1907), 2 Ch., 354. 

(7) Jayawant Jivanrao v. Ram Chatulra 
Narayan, 40 B., 239 (1916). 

(8) Wharton. Ev., § 1284; Lawson on 
Presumptive Evidence, 172. 

(9) Rungo Lall v. Abdool Guffoor, 4 C., 
314. 317 (1878). 





PARTNERSHIP, TENANCY, AND AGENCY. 


hman affairs in the state in which they are once shown to be. W hen, there¬ 
fore, the existence of a relationship or state of things is once proved, the law 
presumes that it continues till the' contrary is shown or some other presump¬ 
tion arises. A partnership(l), agency(2), tenancy(3), or other similar relation, 
once shown to exist is presumed to continue, till it is proved to have been 
dissolved.(1) So when a partnership was admitted to exist in 1816, it was 
presumed to continue in 1838.(5) From the same presumption of a 
continuance of things once shown to exist, it follows that, after the expiration 
of the term limited by the articles, it is 'prirnd facie presumed that such of the 
provisions of the articles as are not inconsistent with a partnership at will 
continue to apply.(6) This presumption has been made the subject of positive 
enactment by section 256 of the Contract Act.(7) This presumption will be 
rebutted and a contrary one raised if it is shown that annual accounts between 
partners ceased on a certain date and a final one was thus struck, after which 
some of the partners carried on the business without interference from the 
others.(8) As to agency, see sections 182—238 of the same Act, and in parti¬ 
cular section 206, which deals with notice of revocation or renunciation, and 
section 208, which deals with the taking effect, as to the agent and third persons, 
of the termination of an agent’s authority.(9) From the same presumption 
when a tenant holds over after the expiration of the term, he impliedly holds 
subject to all the covenants in the lease which are applicable to his new situa¬ 
tion.(10) In a case in the Calcutta High Court, it was held that an agreement 
that a tenant shall hold over from year to year is an agreement to grant a 
lease from year to year and should be by a registered instrument, and that 
“ an agreement to the contrary ” in section 10 of the Transfer of Property Act 
means an agreement as to the terms of the holding over and may be implied.(ll) 
Where two persons set up rival claims to the tenancy of the same piece of 
land under the same landlord, and one of them admitted the previous tenancy 
of the other, who, he pleaded, had relinquished the land, which was upon 
that lease, to himself, it was held that it lay upon him to prove the relinquish¬ 
ment which he thus alleged.(12) When the relationship of landlord and tenant 
has once been proved to exist, the mere non-payment of rent, though for many 
years, is not sufficient to show that the relationship has ceased ; and a tenant 
who is sued for rent and contends that such relationship has ceased, is bound 
to prove that fact by some affirmative proof, and more especially is he so 
bound when he does not expressly deny that he still continues to hold the 
land in question in the suit.(13) The principle upon which this section is based 


(1) See Clark v. Alexander, 8 Scott, N. 
R., 161. 

(2) See Sinout v. llbery, 10 M. & W., 1 
[continuance of authority of agent.] 

(3) See Picket v. Packham, I.. R.. 4 Ch. 
App., 190. 

(4) Taylor, Hv., § 196. 

(5) Clark v. Alexander, 8 Scott, N. R., 
161, and see Anderson v. Clay, 1 Stark., 
405 ; and Cooper v. Dedrick, 22 Barb., 516 
(Anier.), cited in Lawson's Presumtive 
Evidence, p. 175. In the last case a part¬ 
ner brought an action on a note. It was 
contended that the plaintiffs were not 
partners. It was proved that three years 
previous they were partners. It was held 
that the presumption was they continued 
to be so. 

(6) Taylor, Ev., § 196, and cases there 
cited. 


(7) See also §5 339—366; s. 264, deals 
with notice of dissolution. 

(8) Joopoody Sarayya v. Lakshtnanas- 
zcawy, P. C., 36 M., 185 (1913). 

(9) For burden of proof in revocation 
of agency, see Dasarath Patel v. Brojo 
Mohon, 18 C. L. J., 621 (1913). 

(10) Taylor, Ev., § 196: Act IV of 

1882 (Transfer of Property), s. 116. 

(11) Mali Lai Karnani v. Darjeeling 
Municipality, 17 C. L. J., 167 (1913). 

(12) Kissen Chundcr v. Hookoom Chattel, 
W. R., 1864. p. 47. 

(13) Rungo Lall v, Abdool Guff oar, 4 C,, 
314 (1878); see also Parbatti Dassi v. 
Ram Chand, 3 C. L. R., 576 (1879). But 
when there is no proof there is no pre¬ 
sumption <if tenancy sec Mali Ltd Karnani 
v. Darjeeling Municipality, 17 C. L. J.» 
167 (1913). 
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Burden of 
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ownership. 


* Possession. 




is one of- general application, and the presumption upon which it proceeds has 
been applied to other'o.ases than those particularly mentioned in the sectional) 

110 When the question is Whether any person is owner 
of anything of which he is sK'own to‘be in possession, the burden 
of proving that he is not the Owner is.'qn the person who affirms 
that he is not the .owner. \\ 

Principle.—Possession affords primd facie presumption of ownership, for, 
men generally own what\they possess.(2) Therefore when'nothing else .is 
knownHhe person in possession of' property is presumed to be the ownoi;.(3) 
See Notes,'post. . \, \ * . ' 

v • \ 8:101 (Burden of Proof.) 

Taylor, Evl* §§.123—127 : Markby, Ev., 84, 85'; Wharton, Ev., §§ 1331—I35B Lawson 
orf Presumptive E\fid$nce, 440 ; Best on Presumptive Evidence, 87 —IG9 : Pollock and 
Wrkrkfc, Possession in the Common Law. 

■ . • . *j, * 

A \ * 

COMMENTARY. /« 

person in possession of land without title has an interest in the pro 1 2 * * * 
perty which is heritable and good against all the world except the true owner, 
#n interest which, unless and until thfe true owner interferes, is capable of being 
disposed of By deed or will or by execution-sale, just in the same way as it could 
be dealt with if the title were unimpeachable.(4.) But if a person claiming 
to be the true owner does interfere, the possession of his opponent casts upon 
• the former the burden of proof. Possession of movable or immovable pro- 
v perty is presumptive proof of ownership, because men generally own the pro¬ 
perty which they possess. When, therefore, a person is an possession of any¬ 
thing, the presumption of ownership beingin his favour, the burden of showing 
that that person is not the owner of that of which he has possession is on the 
person who affirms it. So a plaintiff seeking to eject- a defendant from pro¬ 
perty of which the latter has possession, and to obtain-possession thereof for 
himself, mtist recover by the strength of his own legal title, and cannut in the 
first instance-call upon the defendant to show 7 the title under which he holds. 
He must succeed by the strength of his own title and not by reason of the 
weakness of his opponents. It is immaterial therefore to consider in such a 
case whether the property in question belongs to the defendant or not. I 
whether.ih does so belong or not, unless it be proved that the property belongs 
to the plaintiff, the latter is not entitled to turn the defendant out-of posses¬ 
sion. This presumption in favour of the person in possession is of the greatest 
practical importance in this country, especially in relation to\disputes ns to the 
7 ownership of land, the commonest of all disputes. It is a A imperative pre¬ 
sumption ; that is to say, the Court is bound* to regard the ownership of the 
possessor ns proved, unless and until it is disproved. But the plaintiff, by the 
very form ed his suit, in a suit to recover possession, assumes that the defendant 
is in possession, and therefore provides bis antagonist with a strong weapon of 
defence. This it i.s which lends importance to those disputes, regarding posses¬ 
sion, very often leading to bloodshed, which the provisions of, the Code of 


(1) See Obhoy Churn v. Huri Nath , 8 
C., 72, 79 (1831). So, according to Hindu 
law. a joint family is presumed to remain 
so, until cvidencV of division has been 
given. Sec s. 114, post. 

(2) Wabh v. Vox, 4 R R., 472, per 

Lord Kcnjjoh. The presumption arising 

from poirienj.ion has also been elsewhere 


recognised b> the Indian Legislature, both 
in criminal and ciyil proceedings. See 
Cr. Pr. Code. s.*J45, Act I of 1877 

• Specific Relief), s. 9. 

( .> > Raghobq v. Palhoba. 45 I. C., 217. 

(4' Cobind Prasad v. Mohan f.al. 24 A., 
157 (1901). 
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iuxai Procedure (Chapter XII) and the Penal Code (sections 154, 158), an 
me 3th section of Act I of 1877 were specially intended to suppress. Not a 
few of these disputes are preliminary skirmishes, the object of which is to 
secure the advantageous position of defendant in the^ civil suit which must 
ultimately determine the question of ownership^ 1) Where a person is shown 
to be in possession of property, he is under this section to be presumed to be 
the owner of it.(2) According to this section, possession is primd facie evidence 
of a complete title because it is the sum of the acts of ownership. This applies 
both to prior and to present possession. Thus possession has a two-fold value^; 
it is evidence of ownership and is itself the foundation of a right to possession.(3) 
Any one who would oust the possessor must establish a right to do so. The 
law leans in favour of possession and an apparent right exercised for many 
years. It requires the claimant to make out a clear case and to succeed by the 
strength of the title he sets up.(4) 


Possession is evidence of title, and gives a good title as against a wiong- 
doer ; but a person who has not had possession, cannot, without proof of title 
turn another out of possession, even though that other may have no title , for 
possession is a good title against every one who cannot prove a better.(5) In 
a suit for ejectment, a plaintiff must prove that he has been dispossessed or 
has discontinued possession within twelve years in addition to proving lus 
title as against the defendants.(6) 

A Magistrate, trying a case under section 145 of the Criminal Procedure 
Code, in determining" the question of possession, took into consideration the 
question of title. Held, that he had a right to discuss the question of title, 
if in his opinion it was material upon the question of possession ; and that the 
mere fact that be had considered and discussed the question of title, could not 


(1) Markby, Ev., Act, 84, 85: Scviaji 
Vi jay a v. Chinna Nay ana, 10 M. I. A., 
151 (1864); Joivala Buksh v. Dhar Singh, 
10 M. I. A.. 511/ 528, 529 (1866); Ram 
Rut ton v. Furrookoonnissa Begum . 4 M. 
I. A., 233 (1847); Rajah Burdacant v. 
Chundcr Coomar, 12 M. I. A., 145 (1868) ; 
2 P>. L. R., P. C., 1. [In a case of dis¬ 
puted boundaries when one of the claim¬ 
ants is in possession by virtue of a Magis¬ 
trate’s order {sec ss. 145—148, Cr. Pr. 
Code), it lies on the party seeking to oust 
him to show a better title to the land 
claimed than that of the party in posses¬ 
sion : see also Hari Ram v. Bhikarce Roy, 
25 W. R., 20 (1876)]; Kalce Narain v. 
Annund Moyer, 21 W. R., 79' (1874); 
Mudnn Mohun v. Bhoggomanto Poddar, 8 
C., 923 (1882) [when a person who, by an 
order of the Collector passed under the 
provisions of the Land Registration Act 
(VII of 1876, B. C.), has been declared 
to be out of possession of land, brings a 
suit for its recovery, it lies upon him in 
the first instance to make out a primd 
facie case. But see also Omrunvissa Bibcc 
v. Dilxvar Ally. 10 C., 350 (1884); and 
as to whether registration is any evidence 
of title, see p. 373. note (5) ante ] : Ratan 
Ruar v. Jiieaji Singh. ] A., 194 (1876) ; 
Ramchandra Apaji v. Balaji . 9 B.. 137 
(1884) ; H’aJkar v. Atmaram, 14 W. R., 
478 (18/0) ; Hum Ram v. Raj Coomar 8 
C . < 59 (1882) ; Soonafun Saha v. Ramjov 


Saha. Marshall’s Rep., 549 (1863); Rajah 
Mahesh v. Kcshanund Misr, M. I. A., 324, 
339 (1862) ; 5 W. R.. P. C., 7 [sale under 
Bcng. Reg. XX of 1795] : Ticry v. Kristo- 
dhun Bose, 1 I. A., 76, 83 (1873); [ex¬ 
pediency of insisting on strict proof on 
part of plaintiff in ejectment]. Ranee 
Shornomoyce v. IVat so n & Co., 20 W. R., 
211 (1873) ; [it is immaterial to consider 
whether or not the land is the property of 
of the defendant]. Sham Narain v. Court 
of IVards, 20 W. R., 197 (1873) ; Shah 
Gulam v. Mohammed A kb or, 8 Mad. H. 
C. R., 63 (1875) ; Ashrooffoonissa Begum 
v. Rughoonath Sohoy , 2 W. R., 267 (1865) ; 
Chundcr Monca v. Raj Kishore, 5 W. R., 
246 (1866); Mussamut Hurrosoondery v. 
Amcena Begum, 1 Jtir. N. S., 188 (1866) ; 
and cases cited post passim. 

(2) Hari Chintaman v. Moro Laksh- 
man. 11 B.. 99 (1886). 

(3) Hari Khardu v. Dhondhi Natha. 8 
B. L. R., 96. 

(4) Haider Khan v. Secretary of State 
for India in Council, P. C. (1908), 36 C., 
p. 1 ; Ram Chandra Apaji v. Balaji Bhaurav, 
9 B . 137. 140 (1884). The policy of the 
Law is favourable to presumptions arising 
from lapse of time; Wharton, Ev., § 1338. 

(5) George Clark,' v. Bindahun Chun ice, 

W. R. E. B- 20 (1862). 

(6) Dharani Kanta Lahiri Cho:vdhun 
v. Gabar Alt Khan. 17 C. W. N., 389 
(1913). 




WHIST/}), 


OWNERSHIP. [S. 

his decision on the point of possession, provided that there was 
evidence before him as to who was in possession. Semblc .—In the absence 
of any other evidence of possession, a Magistrate would be justified in finding 
possession to be with a person to whom symbolical possession has been shown 
to have been given in execution of a decree, although possibly slight evidence 
would be sufficient to rebut such evidence of possession.(1) It has been held 
that section 145 of the Criminal Procedure Code deals only with rights to 
absolute continuous possession and thus does not give jurisdiction wh$n a 
party only claims the right to worship on one day of the year and prepare'for 
the puja.( 2) In this case it was said that constructive conditional possession 
is a right in the nature of an easement and not of possession and it was also 
held that jurisdiction is not given by that section when “ the public ” is a party 
to proceedings for this includes both parties and the possession is joint. Under 
' sub-section 4 of that section (145) the Magistrate should, on the day fixed take 
all the evidence produced and (unless he considers further evidence necessary) 
give his decision.(3) • A declaration made by a Magistrate on insufficient evi¬ 
dence when other evidence was available is without jurisdiction.(4) 

When a plaintiff sues for declaration of title to property, of which- the 
defendant is in possession, but of which the plaintiff producfcs'the title-deeds 
io his favour ana the defendant admits them, r tl\e o?ius is on the latter to disprove 
the. plaintiff’s title.(5> ' . * v 

When a plaintiff sued to recover possession of certain lands, alleging that. 

4 ^ they had been.granted by his ancestor to one PR, to be held in jacjJieer tenure 
.hy PR and his., lineal descendants, that PR's lineal descendants had failed, N 
Anc * therefore plaintiff was entitled to resume possession, it was held that it 
lav upon the plaintiff to prove the grant to PR h* the first instance ; and that, 
until he had done this, he ha«I no standing in Court at all.(6) 

<The ordinary presumption is that possession goes with the title : that 
\ resumption cannot, o£^ course, be of any avail in the presence of clear evi- , 
donee to the contrary; but where there is strong evidence ot possession on 
tlm part of one side opposed by evidence apparently strong also on the part 
of the other m such cases in, Estimating the weight due to the evidence mn 
>oth sides, the presumption may, when the circumstances of the particular* 
case require it, be regarded.(7) A presumption, however, cannot contradict 
facts or overcome facts proved.(8), Thus as it is a recognized fact that per- \ 
mission to occupy Land in Cantonrtients is bften given, such occupation, or 
possession raises no presumption of ownership and the burden of proof of it 
would be on the claimant. (9) In the absence of evidence to the contrary the 
presumption is that the'■Government and not the mirashider s are owners of 
house-sites m a 'mira-H vilJage.(lO) Whore under old'customarv law and section 
.37 of the Bombay Land Revenue Code the presumption arose,'that the’title 




(1> Raja Hahn v. Atudun Mohan, 14 C.. 
169 (1886). Sec Woodrofle’s Criminal 

Procedure in India, commentary to S. 145 
of that Code. 

(2) Manick Chandra Chakrabutty v. 
Prconath Kuar, 17 C. L. J., 397 (1913). 

(3) Haripada Mundle v. Sanyasi Char an 

Biswas 17 C. L. 610 (1913.) 

(4; Juthan Singh v. Ramnarayan Singh, 
18 C. W N., 700 (1914.) 

(5) Swarnamayi Raur v. Srinibash 
Royal, 6 B. L. R, 149 (1870). 

(6) Maharajah Juggcrnath v. Ahlad 
Korwar, 19 W. R, 140 (1873). 

{ ‘ i Runjrci Ram v. Goburdhon Ram , 
20 W. R. f 25, 30 (1873) ; Vhann Sinyh v. 


Hur Pershad, 12 C., 35 (1885); Mahomed 
Bassir v. Kureem Baksh, 11 W. R., 268 
(1869) ; Raikumar Ray v. Gobind Chunder. 
19 C., 660, 673 (1891). 

(8) Lawson, Presumptive Evidence. 576. 
Presumptions stand only till they arc over¬ 
come by facto. Whitaker v. Morrison, 44 
Am. Dec., 627 (Aincr.), They have no 
place for consideration when the evidence 
is disclosed or the averment is made, 
Calpin v. Page, 18 Wall., 364 (Amer), 
cited in Lawson, ldc. cit. 

(9) Kaikhusru Adcrji v. Secretary of 
State P. C. r 36 B., 1 (1912). 

(10) Schaschala Chetty v. Chinuasami 
F. B.. 40 M., 410 (1917). 
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to _givmaKe site was vested in the government it was held that the plamti 
in order to oust the "overnment had to prove either that Ins title was better 
than that of the Secretary of State or that he had obtained a title by adverse 
possession of sixty years.(l) A rebuttable presumption of law being contested 
by proof of facts showing otherwise, which are denied, the presumption loses 
its value, unless the evidence is equal on both sides, in which case it should 
turn the scale.(2) It is, therefore, only when there is no evidence of possession 
either way, or when the evidence of possession is strong on both sides and 
apparently’equally balanced, that the presumption that possession goes with 
title should prevail. The principle does not apply where the evidence ot 
possession is equally unworthy of reliance on both sides.(.‘l) When it is not 
shown that defendant’s possession began as a tenant., and it is not proved 
that the plaintiff received any rent from the defendant during twelve years 
prior to the filing of the suit, the plaintiff's suit for possession must be dismissed ; 
for the defendant’s possession must be presumed to be that of an owner and 
adverse to the plaintiff.(-f ) 

Ordinarily in the case of property held in common the possession of a 
co-sharer is the possession of all. In a case in which co-sharers set up a title 
adverse to a co-sharer, it lies upon them to show at what time their possession 
became adverse or tliat there was clear and definite abandonment with 
intention.(5) Possession by one co-sharer will not be adverse to others till they 
have notice of the hostile claim.(6) When one co-sharer has been in possession 
of land for a long time and has erected buildings on it the presumption is that 
he is in possession with the consent of the others.(/) A\ hen the defendant 
to a suit for possession of land pleads adverse possession, it lies in the first 
instance upon the plaintiff to prove that he was in possession at some time 
within twelve years of the suit.(8) But the onus is then on the defendant to 
show at what time his adverse possession began.(9) 


In the case of the owner of land seeking to recover possession on the 
allegation that the party in possession has no right to continue in it, and 
showing a primd fade title to possession, he can claim a decree, unless the 
party in possession ha3 a tenure entitling him to retain possession.(lO) Thus 
in a suit to recover possession, the plaintiff, who was admittedly the zemindar, 
alleged, but failed to prove, that the land was her zeerat. The defendants, who 
claimed to have acquired rights of occupancy, failed to prove that they had 
acquired such rights or that they were tenants of the plaintiff. It was unde£ 
such circumstances held that the plaintiff being admittedly the zemindar was 
entitled to a decree, the defendants having failed to establish their defence.(ll) 
Upon a similar principle a zemindar has as such a proud facie title to the gross 
collections of all the mauzaJis or villages within his zemindary, and the burden 
of proof i<? upon a person who seeks to defeat that right by proving that lie is 


(1) Vasta Bahcant v. Secretary of State 
45 B„ 789 (1921). 

(2) Lawson, op. cit., 756. 

(3) Thakur Singh v. Bhogeraj Singh, 
27 C., 25 (1899) ; the last sentence (which 
is taken from the head-note) is not ex¬ 
pressly stated in, but appears to be implied 
by the judgment. Apparently the evidence 
given negatived the presumption, other¬ 
wise the case put is similar to that where 
there is no evidence. 

(4) Ratu Monec v. Alecmoodccn 20 W. 
R.. 374 (1873); .v,v also Raj Kish ett v. 
P*QKCi Mohtin, 20 W. R., 421 (1873). 

(5) Bchari v Sadho Mai, 73 P. L. 
R. (1856) ; as to adverse possession by co¬ 


heirs, see Mangal Singh v. Mussamat 
Shankari, 50 I. C., 746. 

(6) Vclavuthan Pillai v. Sub bare y a 
Pillai, A. C-, 39 M.. 879 (1916) 

(71 I.ahaso Kuar v. Mahabir TRcari, 37 
A.. 412 (1915). 

(8» Haii v. Gohna. 39 P. L. R. (1906). 

(9) Mashar Hasan \ Bchari Singh 
(1906). A. W. N., 2 34. 

(10) Gun pat Rao v. G unpat Rao, 2*N. L 
R., 32. 

(It) Batai Ahir v. Bhuggobutty K'cr, 
11 C. L R . 476 (1882) ; and see Harsing 
Narain v. Oharam Thakur , 9 C. W. N., 
144 (1904V 
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titled to an intermediate tenure.(1) And in the undermentioned case it was 
held by the Privy Council that while it is for the plaintiff in ejectment to prove 
possession prior to alleged dispossession, at the same time on this question of 
evidence the material fact of his title comes to his aid with greater or less force 
according to the circumstances established in evidence.(2) In a suit for a 
declaration that the bed of a navigable river formed part of a permanently 
settled estate, the onus was laid on the plaintiffs to show that lands, the bed 
of the river, receding from the bed, were included in their permanently settled 
estate and that at the date of the Permanent Settlement they were narrow 
channles.(3) 


Orders for possession under Act XXV of 1861, section 318, Act X of 1872 
section 530, and X of 18S2, section 145, relating to disputes as to immovable 
property ” are merely police-orders made to prevent breaches of the peace 
and decide no question of title. Such orders are admissible in evidence on general 
principles as well as under the Evidence Act (I of 1872) section 13, to show 
the fact that such orders were made. This necessarily makes them evidence 
of the following facts appearing on the orders themselves, viz., who the parties 
to the dispute were , what the land in dispute was ; and who was declared 
entitled to retain possession. Eor this purpose and to this extent such orders 
are admissible in evidence for and against any one, when the fact of possession 
at the date of the order has to be ascertained. If the lands referred to in such 
an order are described by metes and bounds, or by reference to objects or marks 
physically existing, these must necessarily be ascertained by extrinsic evidence 
i.e .the testimony of persons who know the locality. If the order refers to a 
map, that map is admissible in evidence to render the order intelligible and the 
actual situation of the objects drawn or otherwise indicated on the map must, 
as in all cases of the sort, be ascertained by extrinsic evidence. Reports accom¬ 
panying the orders or maps and not referred to in the orders may be admissible 
as hearsay evidence of reputed possession \ but they are not otherwise admissible, 
unless they are made so by the thirteenth section of the Evidence Act. Though 
an order for possession under the Criminal Procedure Code confers no title, yet 
the person in possession can only be evicted by a person who can prove a better 
right to the possession himself. Where, therefore, the plaintiff sued for posses¬ 
sion of disputed land, of which the defendant had been, by an order under section 
145 of the Criminal Procedure Code (Act X of 1882) made in 188S, declared to be 
in possession. Held , that the onus was on the plaintiff to prove her title‘to the 
land. Where, however, she had done so, and had obtained a decree in her 
favour, the onus is on the defendant (who is the appellant) to show that the 
decision of the High Court was wrong, and where it was wrong. To induce the 
Judicial Committee to reverse the judgment appealed from the appellant must 
do something more than show that the plaintiff’s title is not free from doubt, 
and must at least give some acceptable explanation of the circumstances which 
have led the Court below to its conclusion. The principle laid down in Raj 
Kumar Roy v. Gobind Chunder Roy( 4) followed. When the plaintiff alleges his 
prior possession and subsequent dispossession by the defendant the burden is 
primarily upon him to establish that lie was in possession within the statutory 
period. But, in the determination of this question of possession the nature 
of the land must first be considered. If the land was wholly or partially subject 
to inundation by the water of a river, the plaintiff must be deemed to have 
been in possession of the submerged portion during the period that such tract 
was covered by water no matter who was in possession at the date of the 


(J) Rajah Sahib v. Doorgapcrsliad 
Teuarcc , 12 M. I. A., 331 (1869); s. c.. 
2 M. L. R. (P. C.), 134. 

Rani Hi manta Kumari v. Jagadindra 
Hath Ifoy'iP. Cj, 10 C W. N. f 630; 3 


All. L. J., 363; 8 Bom. L. R., 400. 

(3) Prafuila Hath 1 agore v. Secretary 
of State. 24 C. W. N., 639 and 813. 

(4) (1892) 19 C.. 660; L. R . 19 I. A., 
140. 
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submergence. (1) In the case cited the plaintiffs sued for declaration of title 
uud possession of certain lands lying on the boundary between their mouza 
and that of the defendants. It appeared that the defendants were in possession 
for some years previous to the suit by virtue of an order of the Criminal Court. 
Rdd, that regard being had to the decision of the Privy* Council, the principle as 
to the shifting of onus frbm the plaintiff to the defendant in cases where scientific 
accuracy cannot be obtained and especially in cases where the disputed line of 
division runs between waste’lands which have not been the subject of definite 
possession, must yield to the circumstances of the present case and the onus was 
on the plaintiff to show that the persons, in possession under the order of the 
Magistrate had no right to possession. (2) In the next case the plaintiffs purchased 
a putni in execution of a decree for-arrears of rent, and duly annulled a darpalni 
which was in existence by notice under section 167 Bengal Tenancy Act. 
within twelve years of this purchas^they sued'for Jchas possession of the lands 
ot two jamas, originally held by-one 7?, and subsequently purchased by the 
defendant seven years after the creation of the darputni: held that it was 
for the plaintiffs to show that the zemindar was in possession of these lands 
before the creation of the putni and that the possession of the defendants 
commenced after the putni came into existence, or that such possession was 
not adverse. (3) 


In a case of disputed boundaries, to prove a map, a witness was called, 
who had assisted as an Amin in preparing it with another Amin, who was dead ; 
the witness had little or no knowledge of surveying but the Amin with whom 
it was prepared was a skilled surveyor, and the Collector (who wns also dead) 
had tested the accuracy of the measurements. Held , that the* map was suffi¬ 
ciently proved to be admissible in evidence.(4) 

Possession is a question which from its nature would seem to be very Evince 
easily determinable ; but in practice it is found to be one of the most difficult and nature 
issues to decide in this country.(5) The fact of possession, as every other fact of posses- 
(excluding the contents of documents), may be proved by oral evidence.(6) sion 
A statement by a witness that a party is in possession, is, in point of law, ad¬ 
missible evidence of the fact that such party was in possession. (7) General 
and vague statements are, however, of but ‘little value. The Court in the 
undermentioned case(8), observed upon this point as follows :—“ Then, coming 
to the oral evidence, the testimony of all the witnesses is general in the extreme. 

They speak of the 1 2 * disputed land \ They say that they saw plaintiffs 4 in 
possession/ They say they saw them 1 collecting rents/ All these statements 
are general. And to persons who have had any experience in the Mofussil, 
and who know how easy it is to bring any number of witnesses into Court who 
will readily give general testimony of tins nature, the absolute worthlessness 
of such evidence requires no demonstration/ 5 6 When the question relates to the 
occupation of comparatively waste or waste land, the smallest indication of 
occupation must be taken hold of and used as evidence in the determination of 
any matter of dispute with regard to it between the contending parties.(9) In 


(1) Khcdon Lai v. Rajcndra Naraitt 
Singh, 29 C. L. J., 259; s. c., 51 I. C., 70. 

(2) Manindra Chandra Nandi v. Sara- 
dindu Ray, 23 C. W. N., 593. 

(3> M'onmathanath Mitter v. Attalha 
Bandhu Pal, 25 C. W. N., 106. 

(4 ) Dinomoni Choivdrani v. Brojomohini, 
29 C, 187 (1902). 

(5) Sec remarks of White. J., in Jibunti 
Nath v. Shib Nath, 8 C., 819 (1882), at 
p. 824. 

(6) Sc e p* 484, ante, and cases cited 
in note (6) ib. 


(7) Maniram Deb \. Dcbi Charan. 4 B. 
L. R. (F. B.), 97 (1869); Vithu Covin da 
v. Ramji Yessuji, 8 Bom. L. R., 19; contra, 
Ishan Chander v. Ram Lochun„ 9 W. R., 
79 (1868). 

(8) Joytara Dasse v. Mahomed Moba- 
rack , 8 C., 975, 983, 984 (1882), per Field. 
J. : sec also Allyat Chinaman v. logout 
Chunder, 5 W. R . 242, 243 (1866). 

(9) Afussantut Noithukhec v. Chowdhri 
Chinaman. 20 W. R.. 247, 249 (1875), p C y 
Phecr. J.. Mohima Chunder v. Jiurro Call 
3 C., 768 (1878) ; s. c.. 2 C. L. R.. 364. ' 
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Suit for possession of jungle lands, where there is no proof of acts of ownership 
having been exercised on either side, possession must be presumed to have 
continued with the person to whom they rightfully belong.(1) Lands which 
have never been occupied for cultivation and which are of such a nature and 
description as that no one can be said to be in possession, may be presumed 
rightfully to belong to the parties with whom the title rests. (2) “ If there are 

two persons in a field each asserting that the field is his, and each doing some act 
in the assertion of the right of possession, and if the question is, which of these 
two is in actual possession, I answer the person who has the title is in actual 
possession, and the other person is a trespasser.”(3) Possession is not necessarily 
the same thing as actual U3er. The nature of the possession to be looked for 
and the evidence of its continuance must depend upon the character and condi¬ 
tion of the land in dispute. Where land is permanently or temporarily incapable 
of actual enjoyment in any of the customary modes, all that can be required is 
that the plaintiff should show such acts of ownership as are natural under the 
existing condition of the land, and in such cases when he has done this, his 
possession is presumed to continue so long as the state of the land remains 
unchanged, unless he is shown to have been dispossessed.(4-) Where the District 
Judge held that the land in dispute was not enclosed and that the “ plaintiff 
had not been in actual occupation of any definite portion ” of the land ; it was 
held to be not necessary that a person should use any definite portion of an 
unenclosed land in assertion of his ownership. Evidence may be given of 
acts done in other parts, provided that there is a common character of locality 
as would raise an inference that the place in dispute belonged to the plaintiff 
if the other part did.(5) Where it was pleaded that the plaintiffs had not 
actually occupied the land in suit, it was held that the Courts should be very 
careful before holding that title has been lost merely by non-possession.(6) 
Evidence of possession of certain specific property has been treated as evidence 
of possession as regards an appendage to such property though no definite 
acts of possession were proved as regards the appendage.(7) The possession 
of a trustee is the possession of, and cannot be adverse to, those on whose behalf 
he is such trustee.(8) In dealing with the question of possession as between 
brothers and sisters in native families, regard, must be had to the conditions of 
life under which such families live, and to the fact that in such families the 
management of the property of the family is, by reason of the seclusion of the 
female members, ordinarily left in the hands of the male members. In the 
case of such families, slight evidence of enjoyment of income arising from the 
property is sufficient pritnd facie proof of possession.(9) Where the plaintiffs 
alleged forcible dispossession, from which, if made out, it would have been 
probably inferred that their possession up to date of that forcible act had been 
consistent with the title which they alleged, but failed to prove the dispossession 
alleged, the Privy Council held that they had to deal with a possession on the 
part of the defendants which was not shown to have commenced in wrong 
and that the plaintiffs could only disturb that by proving distinctly a superior 


(1) Lcclanund v. Mussamat Bashccroo- 
nisso, 16 W. R., 102 (1871). 

(2) Moochcc Ram v. Bissambhur Roy. 
24 W. R., 410 (187S). 

(3) Per Lord Selbournc in Lows v. 

Telford (1876), 1 A. C., 423, cited in 

VUhaldas v. Secretary of State for India, 

26 11., 416 (1901). 

(4) Mahomed Ali v. Abdul Gunny, 9 C., 
744 0883); s. c . 12 C. L. R . 257, refer¬ 
red u> in Thakur Singh v. Bhoyera; Singh 

27 C., 25, 28 (1899). 

(5) Vitlialdas v. Secretary of State, 26 


B.. 410, 416, 417 (1901). 

(6) Prosonno Chunder v. Land Mortgage 
Bank, 5 W. R., 453 (1876). 

(7) Iqbal Husen v. Nand Kishore, 24 
A., 294 (1902). 

(8) Chunder Kant v. Bungshec Deb, 6 
W. R., 61 (1866) ; Bigelow on Estoppel, 
545. Sec cases cited in Mitra on Limita¬ 
tion, 4th Ed., p. 169, and his notes to s. 
10 of the Limitation Act. 

(9) Inavat Husen v. Ali Husen, 20 A., 
182 (1897). 
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title.(1) Dispossession within the meaning of the Bengal Tenancy Act (Schedule 
III, article 3) must be by the landlord and not merely favoured by him.(2) 
Under the Mahomedan Law, according to both the Shia and Sunni doctrine, 
possession taken under a gift of muaha , transfers the property even when such 
gift is invalid ; and such gift is valid if there is a clear intention to make it 
imd yield the property although the donor has not actually vacated possession.(3) 
With regard to possession obtained by force, see next paragraph. 


The ordinary rule is that force does not interrupt possession. He whose 
possession has been interrupted by an act of violence without any form of 
law or justice, is nevertheless considered as a possessor, because he has the 
right to enter into possession again (4) When a party is dispossessed by 
vis major ( c.g a flood) the constructive possession of the land ( e.g. } while it is 
submerged) remains in its true owner.(6) It has been held in a case by 
the Privy Council that his possession of the diluviated land constructively 
continues till he is dispossessed, and constructively revives if the dispossession 
ceases before the statutory period has elapsed.(6) A man cannot be allowed 
to take advantage of his own wrong, as where possession lias been obtained 
by illegal means such as force or fraud, in order to shift the burden of proof 
to his opponent. It was therefore formerly held that where the plaintiff proved 
that he was in possession and was ousted by the defendant, otherwise than 
by due course of law, the burden of proving a title in the first instance was 
shifted upon the defendant, and in the event only of the latter establishing his 
title would the plaintiff be required to prove his.(7) 


The Specific Belief Act, however, gives a special remedy to the party 
illegally dispossessed uf property, in the nature of a possessory suit to be brought Relief 
within six months from the date of dispossession, in which suit the question of Act. 
title is immaterial and will not be enquired into.(8) The result of a possessory 
suit under this Act is to restore to possession the party ousted by force and to 
leave the question of title wholly untouched and open to litigation in a regular 
suit.(9) And when a regular suit has been brought to establish title and to 
recover the land from the party so restored to possession, the whole burden of 
proof is upon the plaintiff in such regular suit; and until he can show title to 
the property the Court will not look into the defendant’s title or disturb his 
possession.(10) Evidence of the plaintiff’s possession prior to the summary 
order under which he w r as dispossessed may be good evidence of his title and 
must be considered.(11) If the defendant pleads Limitation, the plaintiff in the 
regular suit cannot by way of answer set up the possession which, having 


(1) Aruniugau Chatty v. Perriyannan 
Servai, 25 W. R., 81 (1876). 

(2) Basanto Kumari v. Hand a Ram 

Kaiharto Das, 18 C. L. J., 86 (1913); 

Rudra Naroin Maiti v. Natobar Jana, 18 
C. L. J., 89 (1913) per Jenkins, C. J. 

(3) Danoo Darjcc v. Momaiajoddi 
Bituiya, 17 C. L. J., 85 (1913). 

(4) Domat’s Civil Law, 1889, cited in 
Kfiaja Enactoollah v. Kissan Soonder, 8 
W. R„ 386, 389 (1867). 

(5) Munshi Masahar Hasan v. Behari 
Singh (1906), A. W. N.. 234; 3 A. L- J., 
567. 

(6) Basanta Kumar Rov v. Secretary of 
State, 44 C., 858 (1917). 

(7) See Jadubitath x. Ram Sonndur, 7 

W. R.. 17 1 < 1867) ; Radha Bullub \. Kisheu 
Cobind , 9 \V. 71 (1868) ; Gone Paroy 

v. JVooma Soondurce, 12 W. R ., 472 (1869). 
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[It is however, for the plaintiff to prove the 
alleged ouster; Mahesh Chtindcr v. Snmati 
Baroda, 2 B. L. R-, 274 (1869) ; Muham¬ 
mad Bv.r v. Abdul Kureem , 20 W. R., 458 
(1873) ; Daitari Mohanti v. Jugo Bund hoc, 
23, W. R., 293,(1875) and see Munshi 
Maahar Hasan v. Behari Singh, 1906, A. 
W. N T .. 234, and Ganpat Rao v. Ganpat Rao, 
2 N. L. R.. 32, supra, p. 748. 

(8) Act I of 1877, s. 9, which takes the 
place of the repealed s. 15 of Act XIV of 
1859. 

(9) Field, Ev., 6th Ed., 348. 

(10) Mouh'i Macnnooddcn v. Grrcsh 
Chunder, 7 \Y. R., 230 t 1867). 

(11) Builubec Kant v. Doorjodhun Sink- 
dar, 7 W. R. 89 (1867) ; Ram Chandra v. 
Brajanath Sarnia, ? B. L. R.. App,, 109 
(1869). 
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obtained it otherwise than in due course of law, he held before the possessory 
suit.(l) 


The question of the effect of this provision in the Specific Relief Act upon 
the general jjower of the Courts to give relief against unlawful interference 
has been the subject of conflicting decisions. It has been questioned whether, 
when a person ousted otherwise than by due course of law fails to avail himself 
within six months of the summary remedy provided by the Specific Relief 
Act, but afterwards brings a regular suit to recover possession, the burden of 
proof ought to be laid upon him or upon the defendant; whether in fact the 
plaintiff’s previous possession in such cases is not prima facie evidence of title 
and, whether the Specific Relief Act, while providing a special and summary 
remedy in a particular case, has in others interfered with the general rule above 
adverted to, that a man cannot be permitted to take advantage of his own 
wrongful act to shift the burden of proof upon his opponent. Most of the earlier 
decisions of the Calcutta High Court were based upon the view that possession 
is prima facie evidence of title, and favoured the plaintiff’s right to succeed 
in such a suit on proof merely of previous peaceable possession and illegal 
dispossession, unless the defendant could show a better title.(2) But the later 
decisions of that Court are to a contrary effect, and it has been held that mere 
previous possession for any period short of the statutory period of twelve years 
will not entitle a plaintiff to a decree for the recovery of possession, even though 
the defendant cannot establish title, except in a suit under the ninth section 
of the Specific Relief Act, which must be brought within six months from the 
date of dispossession.(3) Where, however, the plaintiff had received possession 


(1) Golam Nubce v. Bissonath Kur, 12 
W. R., 9 (1869) ; Prem Chand v. Huree 
Dass, 22 W. R., 259 (1874) ; Tara Bonn v. 
Abdul Guffur, 12 C. L. R.. 486 (1882). 

(2) Cases cited in note (2), p. 630. 
ante, and see Khajah Enactoollah v. Kishcn 
Soonder, 8 W. R., 386 (1867). [The Civil 
Courts are competent, s. 15, Act XIV of 
1859 notwithstanding, to give a decree for 
immovable property on the bare ground 
of illegal disjjossession in a suit brought 
after six months from the date of such 
dispossession, in which suit the defend¬ 
ant has failed to prove his own title to 
the land ; Dabjee Sahoo v. Shaikh Tumee- 
zooddeen, 10 W. R., 102 (1868); Aycsha 
Bccbce v. Kanhye Mol!ah, 12 W. R., 146 
(1869; ; Sliama Soonduree v. Collector of 
Maldali. 12 \V. R., 164 (1869): Trilochun 
Ghosc v. Koylash Nath, 12 W. R , 175 
(186°) : Nagorv Monce v. Smith, 23 W. 

R, 291 ( 1875); Karra Manji v. Khowa 

Nussiot, 5 C. L. R,. 278 (1879) Ipcr 

Prtnscp, T., dissent " Proof of prior pos¬ 
session and of illegal dispossession are in 
themselves no evidence of title except in 
a possessory suit under Act I of 1877. 

S. 110 of the Evidence Act applies only to 
actual and present possession and does not 
declare generally that possession shall 
always 6c prima facie evidence of title;’’ 
Mohahecr Per shad v. Mohabcc> Sin^li, 7 
C., 591 (1881); s. 9 C. L. R . 164 ; 
ffroio Sundar v. Koylus Chunder, 11 C. 
L. R., 133 (1882). Contra. Ameer Bibee 
v. 7 u/troonixsa Begum, 7 W. K., 332 
(1867;; and. on review. 8 W R., 370 


(1867). (See also Luckee Koer v. Ram 
Dutt, 11 W. R., 447 (1869) ; Nund Kishore 
v. Sheo. Dyal, 11 W. R., 168 (1869); 
Ram Mohun v. Jhupproo Doss, 14 W. R., 
41 (1870). 

(3) Dcbi Churn v. Issur Chunder, 9 C., 
3 (1882); s. c., 11 C. L. R., 342; Brtaza 
Hossain v. Bancy Mistry, 9 C., 130 (1882) ; 
s. c., 1 1 C. L. R., 393 ; citing, Wise v. 
Amirnnissa Khatun, 7 I. A., 73; Purmeshur 
Chcnudry v. Bijoy Call, 17 C., 256 (1889) ; 
Shama Churn v. Abdool Kabeer, 3 C. W. 
N., 158 (1898) ; Nisa Chand v. Kanchiram 
Bag ami, 3 C. W. N., 568 (1899); s. c., 26 
C. t 579 ; Fazlar Rahman v. Raj Chunder, 
5 C. W. N., 234 (1900). For a discussion 
of th esc and other cases, sec 6 C. W. N., 
ix “ Possessory title and its summary and 
substantive remedies ” and 3 C. W. N., 
cclxxiii, cexcii, ccxciii. It has been, how¬ 
ever, also held that though in a suit for 
possession on proof of title it will not be 
suflicient for the plaintiff merely to prove 
possession at the date of the disturbance, 
the previous possession of the plaintiff may 
be proved to have been so long and con¬ 
tinuous that a good title may be reasonably 
presumed from it. Kawan Manji v. 
Khou as Nussio, 5 C. L. R., 28 2 (1879) ; 
and sec l.acho v. Ha> Sahai, 12 A.. 46 

(1887), cited post. "Possession is evi¬ 
dence of title, more or less strong accord 
ing to its duration ; and a Court may well 
lie justified in allowing a plaintiff to re¬ 
cover. on such evidence only. Rut if he 
be allowed so to recover, it is on the ground 
that he has produced sufficient proof of 
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of property by purchase and had such -possession when the suit was brought, 
and the defendant, who disturbed such possession, had no title whatever, but 
alleged a defect in the plaintiff's title, it was held thajb lawful possession of 
land is sufficient evidence of right as owner as against a person, who has ;io 
title whatever and who is a mere trespasser, that it was not necessary that 
the plaintiff should negative defendant’s case as to the former’s defect v m title, 
and that he was by virtue of such possession entitled to a defclaratoty decree 
‘ and to an injunction restraining the wrong-doer.(1) T-he result^of the later 
decisions of the Calcutta High Court is’therefore that in possessory suits tinder 
.the Specific Relief Act nothing further is required than proof of possession at 
the date of illegal dispossession. In other cases the plaintiff must show title 
or V such\adverse. j)osses3ion as under the Limitation* Act confers title. .In this 
view* the possession referred to by this section is actual dc facto possession or 
rather physical occupation at date of suit, and not juridical possession, the 
requisites of which are freedom from force, clandestinity and permission. Force 
therefore does interrupt possession if the party aggrieved does mot avail himself 
of the provisions of the Specific Relief Act, and a tortfeasor ^tay/in such case 
by his'own wrongful act and though destitute of title, shift 'the .burden of proof 
upon his. opponent. For if more than six months have passed since the date 
.of illegal dispossession, the burden of proof of ownership will be upoikthe plaintiff 
* as s being the party out of actual present possession. Whqre, howqver, the 
' .plaintiff is in, and therefore does not seek to recover, possession. bu£ desires 
to obtain merely a declaratory decree ; then that possession is valid and sufficient 
against another- who is a mere trespasser. 

The course of opinion in the Bombay High Court has been tJi\3 opposite 
' do \fchat in Calcutta. .The Bombay High Court at first held views similar to 
those now held by the Calcutta High Court.(2) Subsequently^ however, the 
-views of that Court changed, and.it was Held that a plaintiff> although suing 
more than six months after the date of dispossession and without resorting 
to' a possessory suit,' is entitled to. rely on the possession previous to his dis¬ 
possession as against a person who has.no title.(d) That x Court has dissented 
from the view that because in this country a party is given a special remedy 
. which the la\v of England does nat provide, if he does not avail himself of the 
V same he has no claim to the advantages which it would have secured him and 
has held that the mere omission of the party dispossessed to avail himself of the 
specific remedy bv possessory suit does pot deprive him of his right to rely upon 
his previous possession in an action of ejectment against a trespasser.(4) In 
this view of the case the possession which attracts the .presumption of ownership 
is juridical possession obtained >i<<- nee clam, nee / / >> / e ah <uleasarto ± and 
mere possession is valid against all the world except the’person legally entitled. 
In the case cited where the. party suing was .in possesion it Whs held Iqv 
Ranade, J., that(5) though a party may rely upd*), his previous possession 
it must be of such a character as leads to a presum phi on of title.' Mcre’p rev ions 


bhai Xarsulas v. Sub-Collector of Broach. 
7 Bum. H. C. R., A. C. J. 82 (K870): 
Lakshmibai v. Vithal Ramchandrc. 9 Bom. 
H. C. R.. A. C. J.. 53, 55 (18/2). 

(3) Krishnarav Yashvunt v. Vasudev 
.4pap. 8 B., 371 (1884) ; Pemraj Bhavaui- 
ratn v. Xarayar. Shivaram, 6 B. 21, 215 

t1882). 

(4) FCrishttarav Yashvunt v. I'asudev 
.//>,!./1. 8 13., 375, 276. 

(5) Hanmantrao v. Secretary of State. 
25 B., 287, 303 (1900). Discussed in 
Pasta Balrvant v. Secretary of Stale. 45 
B„ 789 l1921) ; s. c., 23 Bom. L. R., 238. 


title, and not on the ground that he has a 
right to recover without proof of title, be¬ 
cause possession is good against all the 
world except the real owner,” per Mel¬ 
ville, J., in Dadabhai Xarsidas \. Sub- 
Collector of Broach, 7 Bom. H. C. R., 
82. 87 (1870). 

(1) Ismail Ariff v. Mahomed Chous , 20 

C., 834 (1893) ; distinguished in Sis a 

Chattd v. Kanchiram Bogotti , 26 C.. 5/9 
(1899); ref. to in Pasta Baheant v. 
Servefu>y of State, 23 Bom. L. R.. 238 
(1921). 

(2) Field Rv., 6lh Ed.. 349-35) ; Dada- 
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possession less than the Limitation Law requires is insufficient except in a posses¬ 
sory suit, and mere wrongful possession is insufficient to-shift the burden of 
proof. The position here adopted is not clear. As already observed, the 
case was not one of dispossession. The plaintiff was in possession and sought 
confirmation thereof. Jenkins, 0. J., (with whose judgment Ranade, J., appeared 
to desire to concur) held that the section obviously does not require possession 
according to title, otherwise it is meaningless.(l) It was therefore sufficient 
for the plaintiff to show possession to recover against the defendant unless 
the latter could show title. The question was whether he had shown it. If, 
however, the plaintiff had been forcibly dispossessed more than six months 
before suit, the question would then have arisen whether proof of previous 
possession was sufficient. The Calcutta High Court answers the question in 
the negative because it holds that there has been an interruption of possession, 
and the substantive light oi possession has been lost by failure to seek the 
special remedy which the Specific Relief Act gives in protection of mere posses¬ 
sion. According, however, to the generally prevailing view of the Bombay 
High Court, possession is a good title against all persons but the rightful owner, 
and failure to avail oneself of the provisions of the Specific Relief Act does not 
deprive a party of his right to rely upon his mere previous possession, which 
force does not interrupt. In this view in no case should it be necessary to sbow 
title in the absence of any title shown by the defendant. And so it has been 
held by the Madras High Court(2) that possession in law is a substantive right 
or interest which exists and has legal incidents and advantages apart from the 
true owner’s title ; that the Specific Relief Act cannot possibly be held to take 
away any remedy available with reference to this well-recognised doctrine on 
possession ; that it is an undoubted rule of law that a person who has been ousted 
bv another who has no better right is, with reference to the person so ousting, 
entitled to recover by virtue of the possession he had held before the ouster, 
even though that possession was without any title. Where, however, a plaintiff 
in possession without any title seeks to recover possession of which he has 
been forcibly deprived by a defendant having a- good title,, he can only do so* 
under the provisions of the ninth section of the Specific Relief Act and not 
otherwise. 


The question has been raised in the Allahabad High Court, it being held 
that usually it is for the plaintiff who seeks ejectment to prove his title, but 
that, when possession for 30 or 10 years is proved to have been peaceably 
enjoyed, the person who has recently dispossessed such plaintiff has to meet 
Hie presumption of law that the plaintiff’s long possession indicates his owner¬ 
ship of the property.(3) 

Limitation. * n a su ^ * or possession of immovable property, it is for the plaintiff to 

.-show by some jnimd facie evidence that lie has a subsisting title not extin¬ 
guished by the operation of Limitation, before the defendant can be called 
upon to substantiate a plea of adverse possession. (4) Where the plaintiff has 
established his title to land, the burden of proving that the plaintiff has lost 
that title by reason of the adverse possession of the defendant is upon the 
latter.(5) If the property sued for was originally joint, the burden of proving 


(1) Hattumanlrao v Secretary of State, 
25 B.. 290; ref. to in Vasta Baltvani v\ 
Secretary of State, 45 B., 789 which 
follows Secretary of State v. Chellikani, 
39 M. 617. 

(2) Mux/apha Sahcb v. Santha Pillai . 23 
M., 179 (1899). aec Rassotioda Rayar 
v. Silharania Pillai, 2 Mad. 11 . C. R . A 
* L» 171 (1864); Tirtt’nalasaHii Rcddi v. 
R'»»asar\i Rcddi, 6 Mad. H. C. R., A. C. 


J-. 420 (1871). 

(3) Lachoo v. Har Sahai, 12 A., 46 
(1887). 

(4) / nay at Husscn v. Ali Hussen, 20 

A.. 182 (1897) ; the possession of an 

usufructuary mortgagee is the possession of 
i»ll persons having the right of redemption, 

ib. 

(5 ) P.adha Gobind v. Inglis, 7 C. L. R., 
364 (1880). 
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exclusive adverse possession bv one of the original joint holders is on hirn.(l) 
To prove title to land .by twelve years’ adverse possession it js not sufficient 
to show that some acts of possession have been done. * Where adverse possession 
is relied on, it must be adequate in continuity, in publicity and in $s$ent, to 
show that it is possession adverse to the competitor.(2) It must. be N a cqiqplete 
possession exclusive of the possession of any other person, and -is-displaced by 
evidence of partial possession by the party against whom the tifi^by adverse 
possession is elaimed.(3) When Limitation is set\up in ; answer loSi suit for 
possession, it does not lie upon the defendant to disprove plaintiff’s s possession 
but it is the duty of the plaintiff to show r that he has been in possession within 
twelve years before the commencement' of the suit.(4) The circumstance 
jthajb the defendant has in his answer set up a defence merely of Limitation in 
a suit for the possession of land does not constitute J\n admission,of the titb 
of the plaintiff, so as to dispense with the obligation upon the plaintiff to prove 
title.(5) Where the defendant, who was alleged to be the tenant of the plaintiff 
admitted the plaintiff’s oivnership up to a particular date, it was held that the 
onus was on him to show when the alleged adverse possession under article 144 
commenced or under article 139 when the tenancy terminated.(6) Mere non¬ 
payment of rent is not in itself enough to prove that possession is adverse.(7) 
In a case in the Allahabad High, Court where, after a mortgage by conditional 
sale in 1869, the mortgagor surrendered hi$ equity of redemption in the 
following year and, though the agreement was not registered, bofh parties 
acted on it for forty years, it was held in a suit for redemption that the mort¬ 
gagee’s possession had been adverse and that the suit was barred by 
limitation.(8) Acts at different times by a fluctuating body of persons do not 
amount to adverse possession, to constitute which the possession must be 
adequate in continuity, publicity and extent. Occupation by a wrong-doer 
of a portion only of land cannot be held to constitute constructive possession 
of the whole so as to enable him to obtain a title by Limitation.(9) It is of the 
essence of the title by adverse possession that it must- relate to some property 
v which is recognised by law.(10) It affects the interest which the person entitled 
to possession had at that time, and thus possession adverse to a simple mort¬ 
gagor is not per se adverse to a simple mortgagee.(ll) There is no constructive 
possession in favour of a wrong-doer.(12) And see cases cited ante, in the Xotes 
to as.. 101—104. 


111. Where there is a question as to the good faith Of a 
transaction between parties, one of whom stands to. the other in 
a position of active confidence, the burden of proving the good 


(1) Jagjivandas \. Bai Amba, 25 B., 
362 (1900) ; s. c.. 3 Bom. L. R., 47, and 
sec Haji v. Gohna, 39 P. L. R. (1906). 

(2) Radhamoni Dcbi v. Collector of 
Khulna, 27 C.. 943 (1900); s. c., 4 C. W. 
N.. 597; Jagjivandas v. Bai Amba , 25 
B., 362 (1900); Wadi Ahmed v. Tota Mcah 
31 C. f 397 (1903). 

(3) Vithaldas v. Secretary of State. 2< 
B., 416 (1901). 

(4) Kalcc Mara in v. Anund Moye, 21 

W. R., 79 (1874). See Innasimuthu v. 
Vpakarihudayan, 3 C. \V. N., cccxxiii 

(1899): Munshi Mazhar Hasan v. Bch > . 
Singh 3 A. h. J.. 567; A. VY N. (1906). 
234 ; Dharani Kanta Lahiri \ Gabc At 
Khan. 17 C. L. J.. 277 (1913). 

(5) Soonatun SuJ;a v. Rate nr Saha. 
Marshall’s Rep. c 49 (1863). 


(6) Talshibhai v. Ranchod , ^ B. 442- 

(1902); Ganput Rat> v. Ganput Rac. 2 N. 
L. R., 32. \ 

(7) Prasanna Kumar' M ookerjev v. 
Sri ha nth a Rout, 40 C., 173\(I913). * 

(8) Khcdu Rai v. Sheo Pdf soil Rat. 39. 

A.. 423 (1917). \ 

(9) Wali Ahmed v. Tota Mcah, 31 C., 

397 (1903). \ v 

(10) Jcthabhai v. NathabhaX. 28^3.*„39.9 

(1904). 

(11) Priya Sahi Debt v. Matlbodh Bibi, 
44 C.. 425 (1917), pet Sanderson. C. .1 ; 
see lyapuri v. Son amnia, F. B„ 39 M., 811' 
(1915); 29 M. L. J., 645 ; Raj Xuth v. 
Xarain. 36 A.. 567 (1914). 

(IJj Secretary of State v. Krishnamoni 
Gupta, 29 C., 518 (1902). at p 535; s. c.. 
'9 1. A.. 104. 


Proof of 
good faith 
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one party 
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faith of the transaction is on the party who is in a position of 
active confidence. 


Illustrations. 

(а) The good faith of a sale by a client to an attorney is in question in a suit brought 
by the client. 

The burden of proving the good faith of the transaction is on the attorney. 

(б) The good faith of a sale by a son just come of age to a father is in question in a suit 
brought by the son. 

The burden of proving the good faith of the transaction is on the father. 

Principle —The reason why the burden of proving good faith is, by way 
of an exception to the general rule, cast upon the defendant is that if it were not 
so the transaction could rarely be satisfactorily enquired into. The plaintiff 
having been entirely in the hands of the defendant, would be destitute of the 
means of proving affirmatively the maid fides of the transaction ; whilst the 
defendant in such a transaction may fairly be subjected to the duty not onlv 
of dealing honestly but of preserving clear evidence that he has done so.(l) 

s. 101 ( Burden of proof.) 

Steph. Dig., Art. 97A ; Taylor, Ev., §§ 151—153 ; Wharton, Ev., §§ 1248, 358, 357, 
366 ; Story, Eq. Jur., §§ 309—372A ; Powell, Ev., 9th Ed., 162 ; Pollock’s Law of Fraud 
in British India, 63—80 ; Leading cases in Equity, Notes to Huguenin v. Basely. 


COMMENTARY. 

Good faith. Good faith in a contracting party has been frequently declared to be a 
rebuttable presumption of law, being regarded, in the same way as the presum- 
tion of innocence, as an assumption of the law made for the determination 
of the burden of proof and not for the adjudication of the merits. A person 
who is sued is charged with bad fail]), and the burden is upon the plaintiff to 
prove the charge ; or the defendant sets up bad faith in the plaintiff, and the 
burden is on the defendant to make this defence good.(2) So it is an elementary 
principle that a party setting up tort has the burden on him to prove such 
tort.(3) But when the actor in either of the relations above quoted establishes 
a primd facie case, and this is met by evidence sustaining good faith on the other 
side, then the case must be decided upon the merits.(4) Therefore, so far as 
good faith and legality are assumed as belonging to ordinary business-trans¬ 
actions, it may be generally held that the burden of proof is on the party assailing 
good faith or legality.(5) It has been held that where a pleader is charged with 
defamation in respect of words spoken or written while discharging his duty 
as a pleader, the Court ought to presume good faith and not hold him criminally 
liable unless there is satisfactory evidence of actual malice and unless there is 


(1) Markby, Ev., 86. In such cases it 
is seldom, if ever, possible to prove specific 
acts of bad faith. Yet the risk of abuse 
is obviously great. The law. therefore, 
reverses its usual rule of evidence in 
dealing between man and man. Commonly 
nothing is presumed contrary to good 
faith. But this is the rule between equals. 
When one party habitually looks up to the 
other and vs guided by him, he can no 
longer be supposed capable, without special 
precaution, of exercising that independent 
judgment which is requisite for his con¬ 
sent to be free. Pollock’s Law of Fraud 
in British India. 6.1. 64. See Contract 


Act. s. 16. 

(2) Wharton. Ev., § 1248; as to proof 
of good and had faith, see Phipson, Ev., 
5th Ed., 114. So upon the principle 
that the law will not impute bad faith, 
ambiguous instruments are to be construed 
in a sense consistent with good faith. 
Best, Ev.. § 347; Muir v. Glasgow Bank, 
4 L. R., H. L., 337; Wharton, Ev., § 1249. 

fl) lb., §§ 357, 358; v, ante ss. 101, 
104. 

(4) lb.. § 1248. 

(5) lb., 8 366; Lewis v. Levy, E B. & 
E., 557. 
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cogent proof that unfair advantage was taken of his position as a pleader for 
an indirect purpose.(l) And in the case cited it has also been held that mere 
evidence of the fiduciary relation between client and attorney will not suffice 
to enable the client to have a settled account between them re-opened, but 
that the burden is on him to make out a primd facie case that the attorney’s 
bill of costs was incorrect.(2) 


So while in all cases where it has been proved that a mere stranger, con¬ 
nected with the*, other party by no peculiar or fiduciary relation, from which 
• undue influence can be inferred, has either by fraud, surprise, or undue influence 
'A obtanned from him a benefit, a Court of Equity will at once set it aside. In 
such cases, however, the proof of fraud, surprise, or undue influence is 
Completely upon the other party or person deriving title from him, for primd facie 
\ the transaction is valid.(3) The present section, however, enacts an important 
exception to the general rule, reversing the burden of proof, where one of the 
parties stands in a relation of active confidence towards the other. The rule 
laid down by it is in accordance with a principle of equity long acknowledged 
. and adininistorud, both in England and in this country(4), namely, that he 
. who bargains in* a matter of advantage with a person who places confidence 
in him, is bound to show that a proper and reasonable use has been made of 
that confidence. The transaction is not necessarily void ipso facto , nor is it 
necessary for those wfio impeach it to establish that there has been fraud or 
imposition; but the burden of establishing its perfect fairness, adequacy and 
equity is cast upon the $qrson in whom the confidence has been reposed, and 
the party seeking restitution is not called upon to prove that the transaction 
was unrighteous and his consent not free. 


The rule further applies equally to all persons standing in confidential 
relations with each other.(5) So if a deed conferring a benefit on a father is 
executed by a child who is not emancipated from the father’s control, and the 
deed is subsequently impeached liy the child; the onus is on the father to show 
1 hat the child had competent and independent advice, and that he executed the 
deed with full knowledge of its contents and with a free intention of giving the 
father the benefit conferred bv it. If this onus be not discharged, the deed wMl 
be set aside. This onus extends to a volunteer claiming through the father, 
ail'd to any person taking with notice of the circumstances whic h raise th6 
equity, but not further.(fi) The Illustrations to the section afford two instances 
of the relations to which the rule of proof applies, viz., those c-f legal adviser and 
client(7), and ol father and child(8), but there are many others, such as those 
of medical practitioner and patient, spiritual director and penitent (9), trustee 


(1) Upcndra Nath Bagchi v. R. (1909). 
36 C.. 375 ; following In rc Nagarji Tri- 
kanji (1894). 19 B., 340. and R. v. Pur- 
shottamdas Ranchoddas (1907), 9 Bom. 
L. R., 128. 

(2) Shamaldonc Dutt v. Lakshimani 
Dcbi (1908), 36 C., 493; following Rahim- 
bhoy Habibhoy v. Turner, 18 I. A., 6; and 
dissenting from Coverji L.uddha v. 
Morarji, 9 B.. 183. 

(3) Field. Ev., (6th Ed., 351-353) citing 
fhig'tritin \. Basely. 2 Leading Cases in 
Equity; and see Boo Jinathoo v. Sha Nagar. 
1' Ik, 78 (1886). [It is only in cases 
where one person stands in a fidu r *ary rela¬ 
tion to another that the law requires the 
former to exercise extreme good faith in 
•dl his dealings with the Ktter and scruti¬ 
nizes those dealings wit? more than ordi 
nary care and caution. In the absence of 


any special confidence reposed by one per¬ 
son in another it lies on him who alleges 
fraud to prove it.] 

(4) See Moonshcd Bualoor v. Sham- 
soonissa Begum, 11 Moo. I. A., 551 (1867) ; 
and cases cited post, passm. 

(5) See Story. F.q'. Tur., §§ 309-327A. 
Hugucnin v. Basely . 2 L. C. in Equity, 
Pollock’s I.aw of Fraud in B-itish India, 
64. 65. 

(6) Bainbridgc v. Brrncnc, L X., 18 Ch. 
D., 188. 

(7) See also Pus hong v. Vania Hahvani, 

1 B. L. R., A. C... 95 (1868; : Ram Pcrshad 
v. Ranee Phulputtcc, 7 V. R., 99 (1867); 

Rimini Sunday: v. Kali ?rosutmo, 12 C.. 
225 ( !88aV. 

(8) Btnnbridge v. Brotvnc. supra. 

(9) Ma*nu Singh v. Uittadut Pande, 1 2 
A.. 523 (1889). 
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cestui que trust( 1), husband and wife(2), guardian and ward, agent and 
principal(3), and the like.(4) In fact, the relief granted stands upon a 
general principle applying to all the variety of relations in which dominion 
may be exercised by one person over another.(5) Bnt the mere relation of 
daughter to mother in itself suggests nothing in the wav of special influence 
or control.(6) 


The words “ active confidence •” in the section indicates that the relation¬ 
ship between the parties must be such that one is bound to protect the interests 
of the other.(7) The section has been spoken of as an exception to the general 
rule relating to the burden of proof because the allegation of bad faith is one 
which the plaintiff, according to section 101, ante , is bound to prove, and to 
require the defendant to prove good faith is in contradiction to the terms of 
that section. The reason why the exception is made and this duty is imposed 
on the defendant has been adverted to above in the Note giving the principle 
upon which the section is founded(S) ; in contradistinction to°the case of a 
transaction with a mere stranger, where a relation of active confidence between 
the parties is proved, then the burden of. proof is on the party receiving the 
benefit or on those claiming through him.(9) The Courts so far presume against 
the validity of the instrument as to require proof (varying in amount according 
to circumstances) of the absence of anything approaching to imposition, 
over-reaching undue influence or unconscionable advantage, and the person 


(1) Gray v Warnar, I.. R., 16 K |.. 577; 
Raghunathji Mulcha'nd v. Varjiseandas 
Madanjec, 8 Bom. L. R., 525. 

(2) Moonshcc Bucloor v. Slninisoouissa 
Begum, 11 Moo. I. A., 551 (1867) ;.see as 
to recovery of property held by the hus¬ 
band : Abdool Ali v. Kurrumnissa, 9 W. 
R., 153 (1868). And see Hakim Muham¬ 
mad v. Najeban, 20 A., 447 (1898). 

(3) Taccordeen Tervary v. Nawab Syed 
1 Ind. App., 192 (1874) ; s. c., 13 B. L. R 
427; 21 W. R., 340; Kauai Lai v. Kamim 
Dcbi, 1 B. 1 .. R., O. C. f 31 (1867); Wajid 
Khan v. h^as Ali, 18 C., 545 (1891; ; s. c.. 
18 Ind. App., 144; as to agent not standing 
in fiduciary relation, see Boo Jinatboo v. 
Sha Nagar, 11 B, 78 (1886); as to con¬ 
fidential manager, see Mahadcvi v. .Vrr/ci- 
mani, 20 M„ 273 (1896). 

(4) Taylor, Ev., §§ 151, 152; Story, 
Ecj. Jur., §3 309—327A. and cases there 
cited. The courts also regard with sus 
picion all dealings with heirs as regards 
their expectancies, and relieve against un¬ 
conscionable bargains with poor and ig 
norant per^ois. See Chuni Knar v. Rup 
Singh. 11 A.. 57 (1888); Taylor, Ev., § 
153. But these cases do not. as a rule, 
come v.i'thin the scope of the section 
Pollock’* Law of Fraud in British India 
75—80. 

(5) Sit at ?rasad v. Parbhu Lai. 10 A. 
53S (1888) ; set remarks upon the facts of 
this case, in Tollock’s Law of fraud, 68 
69. 

(6; Ismai, Mussajrc v. tfoo, P. C. 

(1906). 33 <-A,.rrrs ; 10 C. W. N.. 570, and 
for lev < of undue influence, see Gaitcsh v, 
Vishnu (1 *>07 ). 32 R. 37, and Chairing 


Moolchand x. Whitchurch (1907), 32 B 
208. 

(7) Markby, Ev., 86. “ So far as they 

go (i.e., the words of the section) they give 
effect to the general .law of all Courts in 
which the principles of English Equity' 
prevail. But I venture to think that they 
do not go quite far enough to be an ado 
quate expression of the law, unless the 
words ‘active confidence’ are to receive a 
larger meaning than they would naturally 
convey to any reader, whether a layman 
<»r a lawyer, not familiar with this c l^ ss 
of cases.” Pollock’s Law of Fr^ud i,*i 
British India, p. 65. In Thakur Das v. 
Jairaj Singh, 26 A., 130 (J903) ; the Privy 
Council held that the plaintiff was not in 
a position of “ active confidence n towards 
the defendants within the meaning of this 
section. 

(8) v. ante, p. 635, note (2). 

(9) It has further been said (L. C. in 
Equity 635) that, where a person gains a 
great advantage over another by a volun¬ 
tary instrument, burden of proof is thrown 
upon the person receiving the benefit, and 
he is under the necessity of showing that 
the transaction is fair and honest; for, 
although the Courts never prevent one per 
st,M from being the voluntary object of 
the bounty of another, yet it must be shown 
that the bounty was purely voluntary and 
tint produced by any undue influence or 
•Mlisrcpt^entalion. The Evidence Act does 
m>t l )ruV1, e specially for this last case 
though it nty possibly fall within the pur 
view of s. If, post. Field, Ev.. 6th Ed. 
3^2. But sec dso Pollock’s Law of 
Fraud. 67. 
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benefited will have thrown upon him the burthen of establishing be> ond all 
reasonable doubt the perfect fairness and honesty of the entire transaction.(1) 

In judging of the validity of transactions between persons standing in a 
confidential relation to each other, it is very material to see whether the 
person conferring a benefit on the other had competent and independent 
advice(2) ; and the age or capacity of the person conferring the benefit and the 
nature of the benefit are also of very great importance in such cases.(3) 

In this country where the position of purdanashin or secluded women is to Purda- 
a large extent one of isolation and subserviency, it has been held that they nashin. 
are entitled to receive that protection which the* Court of Chancery always 
extends to the weak, ignorant and infirm, and to those who for any other 
reasons are specially likely to be imposed upon by the exertion of undue influence 
over them. This influence is presumed to have been exerted, unless the con¬ 
trary be shown. It is, therefore, in all dealings with those persons who are 
so situated, always incumbent on the person who is interested in upholding 
the transaction to show that its terms are fair and equitable.(1) I rotection 
is given in these instances apart from the provisions of this section, which strictly 
apply only to the case of those -•purdanashin women who have dealings with 
others in confidential relations with them. It has in numerous cases been laid 
down that strict proof of good faith is required where purdanashin women 
are concerned, and that it is incumbent on the Court when dealing with the 
disposition of her property bv. a purdanashin woman, whether Mahomedan(5) 
or Hindu to be satisfied that the transaction was explained to her and that she 
knew what she was doing.(6) Thus in the case cited in the Privy Council a 


(1) Taylor, Ev., § 151. In fact in such 
cases undue influence is presumed to have 
been exerted until the contrary is proved. 
Pushong v. Munia Hahvam, 1 B. L. R.» 
A. C., 95 (1868). 

(2) The advice need not necessarily and 
in all cases be “ legal,” though in a large 
number of cases the only competent advice 
must be of that character: Allcard v. Skin¬ 
ner,'36 Ch. I)., 145, 153, 158. 159. 

(3) Field, Ev., 6th Ed.. 352, see for 
a consideration of some circumstances con 
stituting undue influence, Cltedantbara 
Chetty v. Rcnja Krishna, 13 B. I.. R., 509, 
528 (1874), and other cases cited in Pol 
lock’s Law of Fraud, pp. 77—79. 

(4) Kanai Lai v. Kam ini Debi, 1 B. L. 
K., O. C. J., 31 (1867), per Phear, J. 1 re¬ 
ferred to in Nistarivi l hiss', \ undo I.al. 
26 C„ 918 (1899) : Roop Narain v. Ganga 
dhar Pcrshad, 9 \\ . R.. 297 (1868): Bibee 
Rukhuu v. Shaikh Ahmed. 22 W. R.. 443 
(1874) and see oases cited, post. Badiatan- 
nessa Bibce v. Ambika Charon Chose. 18 
C. W. N., 1133 (1914) 

(5) See remarks in Moonship Buztaor 

v. Shumsoonissa Begum. 11 Moo. I. A.. 
551 (1867). [“ In India the Mussalraan 

woman of rank, like the Hindu, is shut up 
in the zenana, and has no communication 
except from behind the purdah <*r screen. 
with any male, save a tew privileged re 
latives or dependants. The culture of the 
one is not. generally speaking, higher than 
that of the other and they may be taken 
to be equally liable to pressure and in flu 


ence.”] Khas Mchal v. Administrator 
General of Bengal, 5 C. W. N., 505 (1901). 

(6) Asltgar Alt v. Delros Banoo , 3 C., 
324 (1877); s. c., before the High Court, 
15 B. L. R., 167; 23 W. R., 453; Sudhist 
Lai v. Sheobarat Koer, 7 C., 245 ; follow 
ed in Shambat Kocri v. Jago Bibee, 29 
C., 749 (1902); Moonshec Busloor v. 

Shumsoonissa Begum, 11 Moo. I. A., 551 
(1867); Roop Narain v. Gungadhur Per - 
shad, 9 W. R., 297 (1868); Tacoordcen 
Tewarv v. Nawab Syed, 1 I. A., 192; s. c., 
13 B. *L. R„ 427; 21 W. R. f 340; Panua 
Lai v. Srimati Batnasundari, 6 B. L. R., 
732, 174 (1871); Ram Pcrshad v. Ranee 
Phoolputec, 7 W. R., 99 (1867); Afussu- 
mat Azccsoonisha v B injur Khan, 10 
n. L. R.. 205 (1872). [A plaintiff who 
seeks to make a purdanashin liable on a 
document alleged to have been executed by 
her agent must give strict proof of such 
agency 1; Asmutoonissa Bibee v. Alla Hafiz 
[admission by Purdanashin ], 8 W. R.. 168 
(1867): Bibec Rukhuu v. Shaikh Ahmed. 
22 W. R.. 443 (1874); Syed Pazzul v. 
Amitid Alt [Registration: mutation of 
names J. 1/ \V. R.. 523 (1872): Dolee 

('hand v. Afusst. Oomda Khanuni [Regis¬ 
tration!. 18 \Y. R., 238 (1872); Grresh 
thunder v Bhuggobutty Deb in, 13 Moo. 
I. A . 419 (*1870); 14 *W. R.. P C. 7: 
Hehari Lai \. Habiba Bibi. 8 A., 2t>7 

t1886); Deo Kuar v. Man Kuai, 17 A., 1 
(1894); $- C., 21 I ml. App. 148: Bad Bibi 
v. Sami Pillai, 18 M., 257 (18*>2); dis¬ 
tinguishing Ashgar AH v. Delros Banoo, 
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purdanashin , unable to reader write and separated from her husband, had exe¬ 
cuted an endowment of nearly all her property. It was held that the onus was on 
the trustees to show that the nature and effect of the transaction had been fully 
explained to her 'and understood by her at the time.(l) And thus where 
admissions .of an adoption were contained*in recitals in documents signed by an 
illiterate purdanashin woman, it was held that these recitals could not be 
relied upon in tile absence of proof that they had been specifically brought, to 
her knowledge and explained to her.(2) But the burden of proof will be dis¬ 
charged by evidence given of circumstances inconsistent with, or contrary to, 
those upon which the presujnption is raised.(3) 

The presumptions as to the knowledge of the executant of the contents 
of the document she is executing do not equally apply in the cgse of & purda¬ 
nashin as in the case of other persons.(4) ” 

tn Kali Balcsli Singh v. Ram Gopal Singh the Privy Council considered 
the question whether proof must be given that a purdanashin had indepen¬ 
dent advice, and it was held that while the Law protects a purdanashin by 
placing the burden of proof on those who rely on a deed executed bydier, 
this legal protection should not be transformed to a legal disability ; and that 
where it was proved that a purdanashin had business capacity and. strength of 
will and that in the circumstances the conveyance was a natural disposition 
of her property and it could be assumed that independent advice would have' 
made no difference, there was no need to prove that it had been given. In 
this case it was said that the possession of independent advice or the absence 
of it is a fact to be taken into consideration and well weighed in a review of the 
whole circumstances relevant to the issue whether the grantor thoroughly 
comprehended and deliberately and of her own free will carried out the trans¬ 
action. (5) 


In a case in the Privy Council(6) a person was described as a quasi-purda- 
vashin. I heir Lordships taking the terfn to mean a woman who, not being of 


supra : Achhan Kuar v. Thakurdas, 17 A., 

- 125 (1895) : Mohadevi v. Neelamani, 20 
M. f 273 (1896) ; Hakim Muhammad v. 
NajSban, 20 A., 447 (1898) ; Annoda Mohan 
v. Bhuban Mohini, 5 C. W. N., 489 (1901) ; 
s. c., 28 C., 546; Khas Mchal v. Adminis¬ 
trator-General of Bengal, 5 C. W. N., 505 
(1901)'; Annada Mohun v. Bhuban Mohini 
28 C\, 546 (1901). [“Their Lordships 
cannot act on the speculation that she 
must have known that *of which it is not 
shown that any direct information was 
conveyed to her.’’] Sumsuddiv v. Abdul 
Husein (1906), .31 B., 165. 

(1) Sajjad Hussain v. Wa&ir Ali Khan, 
P C.. 34 A., 455 (1912). 

(2) Kishori • l.al v. Chuni Lai (1908). 

. 36 T A.. 9. 

(3) See Tamarashcri Sivitlin v. Mara 
\ nat Vusttdcvan, 3 M. 215 (1881); Maho - 

.‘^pcd- Biihsh v. Hosseini, 15 C., 681 (1888); 
,y,. c , 15 Inti App., 81, in which the Privy 
Council point out the facts which a Court 
should consider in an issue of undue in¬ 
fluence rightly raised. 

(4‘ Kfta.s Mchal v. Administrator Gene ' 
ral of Bengal, 5 C. W. N., 505 (1901). 

(5) Lap Baksh Singh v. Bam Gofal 
Singh. P. C.. 36 A., 81 (1914); 41 I. A.. 
25 ; i ce Sajjad Husain v. IVagir Ali Khan. 


P. C., 34 A., 455 (1912)—39 I. A., 156; 
Mahomed Buksh Khan v. Hosseini Bibi, 
P. C. 15 C., 684 (1886); 15 I. A., 81; 
Mohabir Prosad v. Taj Bcgam, 19 C. W. 

. N.. 162 (1914) ; Bhuban Mohini Dasi v. 
Gajalakshmi Dcbi, 19 C. W. N., f330 
fl9J5) ; Azima Bibi v. Shamalanand, P. 
40 C., 378 (1914). 

(6) Hodges v. London & Delhi Bank. 
5.C. \Y. N., 1 (1900); s. c., 23 A., 137. 
[Where a surety alleged that he signed a 
bond without reading it, and that he was 
not given to understand that he was .con¬ 
tracting himself out of the ordinary rule' 
exonerating him from liability if time be 
given to the principal debtor; held that 
people who induce others to advance money 
on the faith of their undertakings cannot 
escape from their plain effect on such plea 
‘ and that it requires a clear case of mis¬ 
leading to succeed on such a plea]. See 
• as to tiie plea that a party signing a docu¬ 
ment did not know what it was ; Kirby v. 
Great Western Ry . Co., 18 L. T., 658 ; 
Great Western Ry. Co. v. McCarty, L. R., 
12 App. Cas., 218. 227, 234 ; Richardson v. 
Rountree, L. R.. App. Cas. (1894), 2\7 ; 
Parker \. South Pastern Railway Co., 2 
C. P. D.. 416, 422: Harris v. Great West¬ 
ern Ry. Co.. \ Q. B. D., 515, 530; Watkins 
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the purdanashin class, is yet so close to them in kinship and habits and so 
secluded from ordinary social intercourse that a like amount of incapacity 
must be ascribed to her, and the same amount of protection which the law 
gives to purdanashins must be extended to her; held the contention to be a 
novel one and that outside the class of regular purdanashin it must depend in 
each case on the character and position of the individual woman whether those 
who deal with her are, or are not, bound to take special precautions that her 
action shall be intelligent and voluntary, and to prove that it was so in case of 
dispute. And in a later case the Privy Council did not'treat as a purdanashin a 
lady who had no objection to communicate, when necessary, in matters of 
business with men other than members of her own family, who was able to go 
.to Court to give evidence and to attend at the Registrars Office in person.(l) 

It has been held in England that the rules of Courts of Equity in relation Wills, 
to gifts inter vivos are not applicable to the making of wills ; and that though 
natural influence exerted by one who possesses it to obtain a benefit for himself 
is undue inter vivos , so that gifts and contracts inter vivos between certain 
parties will be set aside, unless the party benefited can show affirmatively that 
the other party could have formed a free and unfettered judgment in the matter, 
yet such natural influence may be lawfully exercised to obtain a will or legacy.(2) 

It is as yet an open question whether or not the same nde will be found applic¬ 
able in this country, though here, as in England, a will is void only when caused 
by fraud or coercion, or by such importunity as takes away the free agency of 
the testator. (3) For though as observed in the case cited below, while it may 
be reasonable to presume that a person has availed himself of the natural 
influence his position gave him, it is a very different thing to presume, without 
any evidence, that a person has abused his position by the exercise of dominion 
or the assertion of adverse control(4) ; yet, on the other hand, it has been 
said that there is no soimd reason why the presumption of undue influence 
should not be applicable to wills in the same manner as to dee-.ls.(5) 


112. The fact that any person was born during the con- ma^riag^ rlng 
tinuance of a valid marriage between his mother and any man, conclusive 
or within two hundred and eighty days after its dissolution, the f e r g[°i m aoy 
mother remaining unmarried, shall be conclusive proof that he is 
the legitimate son of that man, unless it can be shown that the 
parties to the marriage had no access to each other at any time 
when he could have been begotten. 


Principle.— See Notes, post. 

s. 3 (“ Fact. 11 ) s. 4 (“ Conclusive proof .”) 

Steph. Big., Art. 98 : Best, Presumptive Evidence, 70. 71 ; Wharton, Ev., §§ 1298, 1299, 
60S ; Lawson’s Presumptive Evidence, 104—119 ; Taylor, Ev., §§ 10, 100, 9.70, 951 ; 
Phipson, Ev., 5th Ed., 184, 185, 180 ; Best, Ev., § 580 ; Roscoe, N. P. Ev., 18th Ed., 1047 : 
Phillips and Arnold, 471—473; Wills, Ev., 2nd Ed., 50, 202. 207, 215, 210, 280; Powell. 
Ev., 9th Ed., 139, 100, 101, 200, 201, 244, 245; Stewart Rapalje’s Treatise on the Law of 
Witnesses, § 158. 


v. Rymill, 10 Q. B. D. f 178, 188: Smith v. 
Hughes, L. R., 6 Q. B., 597, 507, cited in 
Ham tail v. River Steam Navigation Co.. 
Suit 752 of 1894. Cal. H. Ct.. 28th July 
1896, Cor. Sale. T. 

0) Ismail Mussajcc v. Hafiz Boo. P C., 
33 C., 733 (1^06) ; 10 C. W. N.. 570. 

( 2) Parfitt v. Louie ss, L. R . 2 P. A. I)., 

462. 


( 5 > Act X of 1865 (Succession Act), 
s. 48; Act XXI of 1870 (Hindu Wills). 
Sec Saved Muhammad v. Patteh Muham¬ 
mad. 22 Ind. App., 4, 10 (1894), in which 
the distinction between undue influence 
and incapacity is pointed out. 

(4* J'arfitt v. Lawless, supra. 470 
(5) 2 Leading Cases. Notes to Hucucuin 
v. Basely. Sec Burr. Jones, Ev., 1, § 189. 
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Legitimacy. The section assumes the existence of a valid marriage. .The legal presump¬ 
tion of paternity raised by it is applicable only to the offspring 'pf a married 
couple. A person claiming as an illegitimate clpld must Establish' his alleged 
paternity like any other disputed-question of relationship.., So where a person 
alleged that he was the illegitimate son of one C.C., the onus of establishing 
that fact was held N to be clearly upon him, and he. could not, by simply proving 
that his mother was C.CVs concubine, shift the onus on to the other side to 
disprove his paternity.(1) 'When a party admits the paternity of the other 
party but pleads that he is of illegitimate descent the legal presumption being 
in favour of legitimacy the onus lies on the party alleging illegitimacy to prove 
it.(2) Where the father and mother were or are married, it is a presumption 
of law, which is binding until rebutted(3),-that a person born in a civilized 
nation is legitimate. But this presumption may be rebutted, as where a 
married woman had admittedly lived for years‘with a man other than her 
husband and they both had admitted that he was the father of her children 
born during that time.(4) In the Roman law according to the well-known 
maxim pater est quern nuptice demonstrant (he is the father whom the marriage 
indicates) (5) the presumption of legitimacy is this, that a child born of a married 
woman is deemed to be legitimate, and it throws on any person who is interested 
in making out the illegitimacy the whole burden of proving it. The law 
presumes both that- a marriage-ceremony is valid(6) and that every person is 
legitimate. Marriage or filiation (parentage) may be presumed, the law in 
general presuming against vice and immorality.(7)' 

As has been said, “ this legal presumption that lie is the father whom the 
nuptials show' to be so is the foundation of every man’s birth and status. It is 
a plain and sensible maxim which is the corner-stone, the very foundation, on 
which rests the whole fabric of society ; and if you allow it once to be shaken 
there is no saying what consequences may follow ”(8) So strict upon this 
head was the ancient Common Law that if the husband was within the four 
seas, at any time during the pregnancy of the wife the presumption was con¬ 
clusive that her children were legitimate. (9) But this rule at length was in 
the language of Grose, J., on account of its absolute noissnse,” explod^d(lO). 
and the rule of modem English law has been summed up conciselv by Leach 
V. C., to be as folio ws(ll) :— 

“ The ancient policy of the law of England remains unaltered. A child 
born of a married woman is to be presumed to be the child of the husband, 
unless there is evidence which excludes all doubt that the husband could not 


(1) Gopalasami Chcfti v. Arunachcllan 
Chctty, 27 M., 32 (1903). 

(2) Dularcy Singh v. Suraj Dari Singh 
43 I. C.. 478. 

(3) Wharton, Ev. t 8 1298; Best, Pre.s. 

Ev., 70, 7! Morris \ Davies. 5 Cl. & I«\. 
163; Banbury Peerage Case, 1 Sim & St. 
153; Head v. Head, 1 Sim. & St., 150; 
Cope v. Cope. 1 M. & Rob., 269, 276. As 
to failure to prose parentage, see Rao Nar 
singh v. fieti Maha, 44 A. 470 (1922). 

(4) .Bahadur Singh v Pint. 28 P R.. 
(1906). 

(5) See the maxim applied ill the case 
of Muhammadans in Jasivanl Singiec v. 
Jet Singh fee, 3 Moo. I. A., 245 (1844) : 
Nicholas v. Aspher, 24 C., 222 (1896), 

(6) llarrod v. flarrod. 1 K. & J., 4 ; 
Fleming v. Finning, 1 Bing., 266. Cichrl 


\. Lambert, 15 C. B.. N. S., 782; Harrison 
\. Mayor DeG. M. & G., 153; Lawson’s 
Presumptive Evidence, 106, 107; sec s. 114, 
post. 

(7) Lawsons Presumptive Ev.. 104— 
106. 

(8) Rout ledge v. Cormthers, Nicholas 
\dult Bast 161; ' The basis of the rule 
eems to be a notion that it is undesirable 
»«• inquire into the paternity of a child. 

parents have aeceas t*. eaqh .thcr 
Markby, Ev., 87. 

(9) R. v. Murray. 1 Salk.. 122; R. v. 
.Merton 1 Ld. Raym v 122; see Lawson's 
Presumptive Ev., 109. 

(10) R. \. J.uffc, 8 East, 208. 

(11) Head v Head. 1 Sim & St. ISO 
M823). 
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be the father. But in modem times the rule of evidence has varied. Formerly 
it was considered that all doubt could not be excluded, unless the husband 
were extra quatuor maria. But as it is obvious that all doubt may be excluded 
from other circumstances, although the husband be within the four seas, the 
modern practice permits the introduction of every species of legal evidence 
tending to the same conclusion. But still the evidence must be of a character 
to exclude all doubt; and when the Judges in the Banbury Case spoke of satis¬ 
factory evidence upon this subject, they must be understood to have meant 
such evidence as would be satisfactory having regard to the special nature of 
the subject.” 

The rule here referred to, and declared by the House of Lords in the 
Banbury Peerage Case(l), was—“ In every case where a child is horn in lawful 
wedlock, the husband not being separated from his wife by sentence of divorce, 
sexual intercourse is presumed to have taken place between the husband and 
wife, until that presumption is encountered by such evidence as proves, to the 
satisfaction of those who are to decide the question, that'such sexual intercourse 
did not take place at any time, when, by such intercourse, the husband could, 
according to the laws of nature, be the father of such child.” This is the law 
both in this country(2) and in England and America at the present time. 

The section says that birth during marriage is conclusive proof(3) of 
legitimacy, unless it can be shown that there was non-access. This section 
differs from those which direct that the Court “ shall presume ” in the cir¬ 
cumstance that in the latter case the presumption may be rebutted by any 
fact or facts ; but the presumption enacted bv the present section can bo 
rebutted only by proof of the particular fact indicated as that by which it may 
be rebutted. In order to displace the conclusive presumption, it must be 
•shown that no 1 2 3 4 5 6 access ’, or opportunity of sexual intercourse, occurred down 
to a point of time so near to the birth (as for instance six months) as to render 
paternity impossible. 

In this rule 44 access ” and 4 ‘ non-access ” mean the existence or non- Access, 
existence of opportunities for sexual intercourse.(1) If sexual intercourse is 
proved between the husband and wife at the time of the child being conceived, 
the law will not permit an enquiry whether the husband or some other man 
was more likely to be the father of the ehild.(£) Non-access may be proved by 
means of such legal evidence as is admissible in every other case in which it is 
necessary to prove a physical fact.(6) 

As a child born of a married woman is in the first instance presumed to be 
legitimate, such presumption is not to be rebutted by circumstances which only 
create doubt and suspicion, but it may be wholly removed by proper and suffi¬ 
cient evidence showing that the husband was (a) incompetent(7) ; (b) entirely 
absent so as to have no intercourse or communication of any kind with the 
mother ; (c) entirely absent at the period during which thb child must, in the 


(1) 1 Sim. & St., 153. 

(2) As to Muhammadan Law, v. post, 
and s. 114, post. 

(3) See s. 4, ante. 

(4) Banburv Peerage Case, 1 Sim. & 
St., 159; 5 Cl. & F., 250: Cope v. Cope . 
I M. & Rob., 275 ; Bury v. Philpot, 2 My. 
& K. r 349; in Hargrave v. Hargrave, 9 
Beav., 552, 556, Lord Langdale calls it 
’ generating access/" 

(5) Morris v. Davies, 5 Cl. & K, 243 ; 
Cope v. Cope, 1 M. & Rob., 275. 

(6) Rosario v, Ingles. 18 Bom., 468, 
*72 (1893). 


(7) Tn Field. Ev., 6th Ed.. 355, 356 it 
is suggested that the section scarcely makes 
provision for this case, but " access w docs 
not in this connection simply mean being 
in the same place or house (B.anbury Peer 
a<je Case. 1 Sim. & St,, 159), but access 
viewed with reference to the result, vis., 
the procreaction of children. There can 
therefore be as little “ access ” when the 
husband is impotent though present, as 
when life is capable though absent. It is 
clear that there was no intention to de¬ 
part from the English rule on the point, 
which is also a rule of obvious good sense. 
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course .of nature, have been .begotten; or (cl) only present under such 
circumstances as afford clear 'and satisfactory proof that there was no sexual 
intercourse^ * / „ 


Such evidence an this puts an end to the (piestion and establishes the 

illegitimacy of the child of a married woman.(l) All these similar facts are 
receivable in evfdence in proof of non-access. So also*Lord'Ellenborough in 
R. v. Lvffe( 2) laid it down that the illegitimacy of the dhilcl might be shown 
when the legitimacy was impossible and the impossibility arose from (a) the 
husband being under the age of puberty ; (h) the husband labouring under 
a disability occasioned by natural* infirmity ; '(c) the length of time elapsed since 
the death of the husband; (d) the absence of the husband; or(e) where the 
impossibility was based oiuthe laws of nature. 


In this last connection it will be Unnecessary to prove facts which may 
certainly be known from the invariable course of nature ; such as that a man is 
not the father of a child, where non-access is already proved until within six 
months of the woman’s delivery. (3) 

So far as concerns descent from particular parents, a child born during 
wedlock is presumed according to English law, to be the legitimate issue of 
such parents, no. matter fiow soon the birth be after the marriage.(I) When 
x a man marries a woman whom he knows to be with child, he lhay be considered \ \ 
as acknowledging by a most solemn act that the child is his.(5) And it has been ' 
held that* nothing except, evidence that the husband did not have intercourse 
at the period-of conception can prove to be illegitimate a child born in wed¬ 
lock, and th&t if the husband could from the circupistances of time, .place and 
V , health, have had nuptial intercourse with his wife, and there be no evidence • 

• that he did not have such intercourse, he must be considered the father of. her ' 
child.(6) The present section, foJloVing the'English law, adopts the period 
of birth, as distinguished from conception, as th.e turning point of. legitimacy. 

It is a peculiarity of that law that it does not concern itsdlf with the .concep¬ 
tion, but considers a child legitimate who is born of parents married before the . 
time of his birth, though they were unmarried when he was begotten.(7) But 
though a child is presumed to be legitimate, no matter how soon born after the 
marriage, this presumption may be overcome by proof that the alleged fathOr 


(1) Hargrave v. Hargrave, 9 I3eav., 552, 
555, per Lord Langdnle. 

(2) 8 East., 207. 

(3) , Taylor, Ev., § 16, and cases there 
cited; and cf. IVhisterlo's rase cited in 
Lawson. Pres. Ev., 110. where it was at¬ 
tempted to charge a black man as the 
father of a white child born of a Mulatto 
woman. So also expert evidence has been 
admitted to show that by the “ laws of 
nature,” a white man and woman could 
not be the parents of a Mulatto child. 
Wharton, Ev , § 1298. 

(4) Wharton. Ev.. 8 1298. As to the 
Mahomed an Law, see Syecl Aineer Ali's 
Mahomedan Law, Vol II pp. 199—201. 

(5) li. v. l.uffr, 8 East, 210. per Law¬ 
rence, J., and see ib., 207, “ with respect to 
the case where the parents have married so 
recently before the birth of the child that 
it could not have been begotten in wed¬ 
lock, it stands upon its o»vn peculiar ground. 
The marriage of the parties is the criterion 
adopted by the law in the cases of anti¬ 


nuptial generation for ascertaining the 
actual parentage of the child. For this 
purpose, it will not examine when the ges¬ 
tation began, looking only to the recogni¬ 
tion of it by the husband in the subsequent 
act of marriage,” Per Lord Ellenborough. 

(6) Gordon v. Gordon and Granville 
Gordon (1903), P. 141. 

(7) Muhammad Allahadad v. Muhammad 
Ismail, 10 A.. 289, 336 (118), per Mahmood, 
J. Under Muhammcdan law questions of 
legitimacy are referred to the date of the 
conception of the child and not to the 
period of the birth ih., v. post. Under 
Hindu Law it is not necessary in order to 
render a child legitimate that the procrea 
tion as well as the birth should take place 
after marriage. Oolagappa Chetty v. Col 
lector of Trichinopoly, 14 B. L. R., 115 
(1873); see a. 114, post. As to the posi¬ 
tion of bastards in Hindu Law. see 
Pandaiva Tclavcr v. Puli Tclavcr, 1 Mad. 
H. C. R., 478 (1863). 
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incapable on grounds either of impotence, or absence, of being the father 
of the child. (1) 


Where evidence of access is given, it requires the strongest evidence of 
non-intercourso or other proof beyond reasonable doubt, to justify a judgment 
of illegitimacy.(2) Adultery on the wife's part, however clearly proved, will 
not have this effect, if the husband had access to the wife at the beginning of 
the period of the gestation, unless there is positive proof of non-intercourse.(3) 
From evidence of “ access ”—as this word is used in this connection—the 
presumption of sexual intercourse is very strong.(4) But evidence of access 
is not conclusive. It being only proved that the opportunity for sexual inter¬ 
course had existed—as that the parties lived in the same house — and the fact 
itself not being proved, evidence is admissible to disprove the presumption that 
it did take place. The parties may be followed within these four walls, and 
the fact of sexual intercourse not only disproved by direct testimony but by 
circumstantial evidence raising a strong presumption against the fact. In 
other words, the proof of sexual intercourse being conclusive the presumption, 
cannot be attacked, but the evidence by which such fact is to be established 
may be contradicted.(5) To rebut the presumption under this section it is 
for those who dispute the paternity of the child to prove non-access. Where 
a wife came to her husbaiuFs house a few days before he died and remained 
there up to the time of his death, and it was shown that a child, alleged to be 
that of her husband, was the child of the wife and that it was born within the 
time necessary to give rise to the presumption under this section, the Privy 
Council in the absence of any evidence to show that the husband could not have 
had connection with his wife during the time she was residing with him, held 
that the presumption as to the paternity of the child given by this section must 
prevail. The fact that the husband was during the period within which the 
child must have been begotten, suffering from a serious illness which termin¬ 
ated fatally shortly afterwards was held, under the circumstances, not suffi¬ 
cient to rebut the presumption. (6) This presumption still exists where the 
parties are living apart from each other by mutual consent ; though the pre¬ 
sumption is rebuttable by proof of non-access. But it is otherwise where they 
are separated by a decree of Court, for in such cases the presumption is that 
they obey the decree.(7) Moreover by the terms of the section there must be 
a “ cotinuance of a valid marriage But a child born within 280 days from 
the dissolution of a valid marriage will be presumed legitimate. So in the case 
of widowhood, though cohabitation is possible, the law will presume in favour 


(1) Morris v. Davies, 5 Cl. & F., 163; 
R- v. Mansfield, 1 Q. B., 444; Atchlcy v. 
Sprigg, 33 L. J. Ch. ? 345; Wharton. Ev., 
§ 1298. 

(2) Wharton, Ev.. § 1298; Taylor, Ev.. 
§ 106; Head v. Head, supra; Cope v. Cope, 
supra; Morris v. Davis, supra: IVright v. 
Holdgatc, 3 C. &. Kir., 158; Lcggc Ed¬ 
monds, 25 L. J. Ch.. 125 : Banbury Peer¬ 
age Case, supra; R. v. Luffc, supra; as to 
the competency of the parents to prove 
non-access, v. post . 

(3) Bury v. Philpot, 2 Myl. & K., 349; 

Head v. Head, supra ; Lawson’s Pms. Ev., 
J 13, 114; Wharton, Ev., § 1298; The 

Earony of Sale, 1 H. L. Cas.. 507; Gurney 
v. Gurney, 32 L. J., Ch., 456. 

Cl) Lawson, 114; see Pltneer v. Perry. 
3 L. J., Ch., 680; R. v. Inhabitants of 
Mansfield, 1 Q. B., 144; Cope v. Cope 
supra; that husband and wife slept together 
affords strong and irresistible inference of 


sexual intercourse; Lcggc v. Edmonds, 
supra. 

(5) Lawson, 115, 116; R. v. Inhabitants 
of Mansfield, supra; Cope v. Cope, supra; 
on this point the conduct of the parties 
is relevant, as that the wife concealed 
the birth of the child from the husband. 
Morris v. Davies, 5 Cl. F., 163, Cope . v. 
Cope, supra; Banbury Peerage Case, 
supra; Pandaiya Telavcr v. Puli Tclaver , 
1 Mad. H. C. R., 478, 485 (1863). 

(6) Naremlra Nath v. Ram Gobind, 29 

C. r 11 (1901); s. e., 4 Bom. L. R. t 243. 
Dist. Rao Narsingh v. Bbti Malta, 44 

A.. 470 (1922), where it was held that 
the failure of the defendants to prove their 
case affrmatively did not entitle the plain 
tiff to the benefit of the presumptions under 
this section. 

(7) Taylor. Ev., § 106, and cases there 
cited. 
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of chastity and of the legitimacy of a child born within 280 days after the death 
of the liusband.(l) Where a child born some 365 days after the last period at 
which he could have been, begotten by the husband of his mother, was set up as 
legitimate, it was held that although such a period of gestation was perhaps 
not absolutely beyond the bounds of possibility, yet there being evidence that 
the mother had been married to her husband for ten years without having had 
any children by him, and also evidence which pointed strongly to the conclu¬ 
sion of immorality on the part of the mother, the only reasonable finding was 
against the legitimacy of the chi Id. (2) In a later case where non-access for 
eleven months was proved the child was found illegitimate.^) Where the 
question in issue was whether the plaintiff was the legitimate son of a man to 
whom his mother had admittedly been at one time married, but by whom 
(according to the defendant) she had been abandoned or divorced, it was held 
that mere abandonment would not dissolve the tie of marriage, and that in 
such a case the presumption of legitimacy Would prevail, unless it could be 
shown that the parties to the marriage had no access to each other at a time 
when the plaintiff could have been begotten; and it was held also that the 
burden of proof as to 1 his and as to the alleged divorce having taken place 
at a time which would debar him from relying on this section lay on the 
defendant.(4) In Buddhist law theie is no such thing as judicial separation 
but an order under section 488 of the Criminal Procedure Code until it is 
rescinded is for all practical purposes the same thing as an order for judicial 
separation ; and if while the order is in force a child is born to the wife the 
onus is shifted on to her of proving access. The rule laid down in this section 
is inapplicable to such a case inasmuch as the order under the Criminal Pro¬ 
cedure Code practically puts an end to the continuance of a valid marriage.(5) 
It may be a question of difficulty to determine how far the provisions of 
tins fection are to be taken as trenching upon the Muhannnedan law of marriage, 
parentage, legitimacy and inheritance, which departments of law under other 
statutory provisions are to be adopted as the rule of decision by the Courts 
m British India.(6) 


According to English(7) and American(8) law, the parents are incompe¬ 
tent to prove non-access when the legitimacy of a child is in question, which 


O; See Trilok Nath v. Lackhmin 
Kunwari , 7 C. W. N., 617 (1903), when 
the child was born 223 days after the 
husband's death ; s. c., 25 A., 403. 

(2; Tikum Singh v. Dhan Kunwar, 24 
A., 445 (1902). 

(3) John Howe \. Charlotte Howe. 38 
M . 466 (1915). 

(4) hit-i nn Ultulappa, 7 Horn. I.. K. 

15. 

(5) \fa Mya v. Af a Since Han 46 I. 
C., 620. 

(6) Muhammad lllahdad v. Atuhant 
mad Ismail , 10 A., 289—339 (1888), per 
Mahmood, J., in Field, F.v.. 514, it is 
stated that “ It may lie supposed that the 
provisions of this section will supersede 
certain rather absurd rules of Muham- 
medan Law, by which a child born six 
month* after marriage or within two years 
after divorce or the death of the husband, 
is presumed to be his legitimate offspring. 
See the Hcdaya, Ch. XIII and Macnagh- 
ten’s Hindu Law. Ch. VIII, § 31. “It 
is to be noted that, according to the 
modern view, the period is ten months 


after divorce or the death of the husband. 
Further the determination of this point 
is not touched by considerations -as to the 
rational character of the rules to be adopt¬ 
ed, but is sitnply dependent on an accurate 
distinction between the substantive rules 
of Muhainmedan Law and the rtiles of 
evidence (10 A., 325, supra). If the 
point for decision be one of evidence only 
the case will be governed by this Act (ib.; 
Mazhar Ali v. Dudh Singh, 7 A., 297; 
see ss. 107, 108, ante). 

(7) Taylor, Ev., §§ 950, 951 ; Phipson, 
Ev., 5th Ed.. 184-186; Best, Ev.,‘§ 586; 
Roscoe, N. P. Ev., 1038; ib. 18th Ed., 
1047 . Stcph. Dig., Art. 98; Powell, Ev., 
9th Ed., 139. 200, 201. The rule has 
recently been affirmed in the Russell Case , 
the official report of the Court of final appeal 
not being to hand as this note was being 
printed. 

(8) Stewart Rapalje's Treatise on the 
taw of Witnesses, § 158; Lawson’s Pre¬ 
sumptive Evidence, 118; Wharton. Ev., 
§ 608. 
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latter fact must be established by circumstantial evidence only. The rule in 
England has been stated(l) to be that— (a) Neither the mother nor the husband 
is a competent witness as to the fact of their having or not having had sexual 
intercouse with each other (2), nor are any declarations by them upon that 
subject deemed to be relevant facts when the legitimacy of the woman’s child 
is in question, whether the mother or her husband can be called as a witness 
or not; (6) provided that in applications for affiliation-orders when 'proof has 
been given (by independent evidence) of the non-access of the husband at any 
time when his wife’s child could have been begotten, the wife may give evidence 
as to the person by whom it was begotten. (3) 

It has further been held by the House of Lords that a husband 
may be asked whether he had intercourse before marriage with the woman 
who afterwards became his wife.(4) 

The grounds of the rule have been stated to be “decency, morality and 
policy.” The proviso relating to affiliation-orders is founded on necessity, since 
the fact to which the woman is permitted to testify is probably within her own 
knowledge and that of the adulterer alone.(5) It has been held in America 
that the rule thus established is not affected by the Statutes removing disabi¬ 
lity from interest.(6) The rule excludes not only all direct questions respecting 
access but all questions which have a tendency to prove or disprove that fact, 
unless they are put with a view to some different point in the cause.(7) No 
such rule is, however, to be found in, or implied from, this Act and it has 
accordingly been held that in this country a wife can be examined as to 
non-access of the husband during her married life without independent evidence 
being first offered to prove the illegitimacy of her children.(8) And in the 
undermentioned case in the Madras High Court tliis ruling has been followed 
and it was held that both the parties in a proceeding for divorce are compe¬ 
tent under sections 118 and 120 of this Act to give evidence as to non-access 
and the consequent illegitimacy of a child.(9) 

113. A notification in the Gazette of India that any portion cession m 
of British territory has been ceded to any Native State, Prince territory, 
or Ruler(lO), shall be conclusive proof that a valid cession of such 
territory took place at the date mentioned in such notification. 


Principle- — See Note, post. 

a. 37 ( Relevancy of Notifications in Official s. 57, Cl. (10) (Judicial notice of British 

Gazettes. ) terri tories. ) 

a- 4 (“ Conclusive proof .”) 

Marlcby, Ev. Act, 87 ; Field, Ev., Oth Ed., 350, 357 ; Cunningham, Ev., 298, 299 ; 
Whitley Stokes, Anglo-Indian Codes. 835. 


(1) Steph. Dig., Art. 98. 

(2) Unless the proceedings in the 
course of which the question arises are 
proceedings instituted in consequence of 
adultery, 32 & 33 Vic., c. 68, s. 3. 

(31 Steph. Dig.. Art. 98, citing, R. v. 
Luffc, supra: Cope v. Cope, supra, 272. 
274; Lcgge v. Edmonds, 25 L. J., Eq.> 
125, 135: R. v. Mansfield, 1 Q. B., 444; 
Morris v. Davies, 3 C. & P., 215 ; Haves 


v. Draper, L. R-, 23 Ch. D v 173; Axlcs- 
ford Peerage case, 11 Q. B. D„ 1. Letters 
written by the mother may, as part of the 
be admissible evidence to show 
illegitimacy though the mother could not 
be called as a witness to prove the state¬ 
ments contained in such letters, Ayhsford 
Pee}age Case, supra; Burnaby v. Bailie 
42 Ch. D.. 282. 290, 291 ; Wills Ev 2nd 


Ed., 202, 287. 

(4) Poulett Peerage Case, L. R.. A. C., 
395 (1903). 

(5) Taylor, Ev.. §§ 950, 951 ; see the 
grounds given in the judgment cited in 
Wharton, Ev., 608, note (2). 

(6) Lawson, Pres. Ev., 118; Wharton, 
Ev., § 608. 

(7) Taylor, Ev.. § 950, and case there 
cited. 

(8) Rosario v Inglis, 18 B., 468 (1893). 

In England independent evidence of non- 
access would be required in the first 
instance; v. supra. 

(9) John Howe v. Charlotte Howe. 38 
M.. 466 (1915). 

(10) Sec for example. Gazette of India, ' 
1873, Part I, p. 2. 
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Cession of This section was an attempt for political reasons to exclude inquir}: by 

territory. Courts of Justice into the validity of the Acts of the Government. % But it has 

been decided by the Privy Council(l) that the Indian legislature hacb no power 
to do this; and the section is therefore a dead-letter.(2) The British Crown 
has the power without the intervention of the Imperial Parliament t*o make 
a cession of territory within British India to a foreign prince or feudatorv.(3) 
But the Governor-General in Council being precluded by the Acts 24 and 25 
\ Vic., Cap. 67, section 22, from legislating directly as to the soyereigntv or 
dominion of the Crown over any part of its territories in India, or as to" the 
allegiance of British subjects,—could not, by any legislative Act purporting 
to make a notification in a^ Government Gazette conclusive evidence of a 
cession of territory, exclude inquiry as to the nature and lawfulness of that 
cession.(4) The Court must take judicial notice of the territories under the 
dominion of the British Crown.(5) See also in connection with this section(6), 
the seventh cjause of the third section, Bengal Regulation XIV of 1825, which 
, enacts that., for the purposes of that Regulation (viz., the inquiry into the vali¬ 
dity of lakJiiraj grants), the following shall be held to be the periods at which the 
, several provinces subordinate to the Bengal Presidency were acquired by the 

British Government, namely, for Bengal, Behar and Orissa (excepting Cuttack), 
the 12th August 1765 ; for Benares, the 1st July 1775 ; for the provinces ceded 
by the Nawab \izier, the 1st January 1801 ; for the provinces ceded by Daulat 
- Rao Scindia and the Peshwah, the 1st January 1803; for the provinces of 
Cuttack, Puttaspore and its dependencies, the 14th October 1803: for the 
pergunnah of Khandah and the other territory ceded by Nana Govind Rao 
the 1st November 1817. 

114. rhe Court may presume the existence of any fact 
which it thinks likely to have happened,regard being had to the 
common course of natural events, human conduct and public 
and private business(7), in their relation to the facts of the parti¬ 
cular case. 1 


Court may 
presume 
existence 
of certain 
facts. 


Illustrations, 

The Court may presume— v 

(а) that a man who in in possesion of stolen goods soon after the theft is either the 
thief or has received the goods knowing them to bo stolen, unless he can account for his 
possession ; 

(б) that an accomplice is unworthy of credit unless he is corroborated in material 
particulars ; 

(c) that a bill-of-exchange, accepted or endorsed, was accepted or endorsed for good 
consideration ; 

(of) Unit a thing or sUitc of tilings which lina boon shown to bo in o&idtcnuo within a 

period shor ter than that within which su- h things or states of things usually ceuse to exist, 
is still in existence ; 


(1) Damodar Gordhan v. Dcoram 

'Xanji, 1 B., 367 (1876); s. c, L. R., 3 I. 

A,, 102 samft^case in Bombay High Court 
reported in 10 Bom. II. C R., 37 (1873), 
in which cases the effect of this section 
and the power of the Indian Legislature 
to enact it were discussed. As to the 
power of legislation of the Governor- 
General in Council, sec /liter Caufman v. 
Government of Bombay, 18 13., 636 
(J394), and cases there cited. 

(2) Markby, F.v. Act, 87. 


(3) LrOchmi Narain v. Raja Par tap, 2 
A., 1 (1878), following opinion expressed 
by the Privy Council in Damodar Gordhan 
v. Dcoram Katiji, 1 B., 367 0876), supra. 

f4) Damodar Gordhan v. Deoram 
Kanji, 1 B., 367 (1876), supra. 

(5) $. 57, Cl. 10. 

(6 t f ield. Ew, 6th Ed., 357. 

(7) As to the meaning of ‘‘common 
course of public and private business/’ see 
Vingazca . Bhannappa, 23 B., 66 (1898). 
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' (e£j*nat judicial and ollicial acts have been regularly performed ; 

(/) that the common course of business has been followed in particular cases(l) ; 

{(/) that evidence which could be, and is not, produced would, if produce.1, be unfavour¬ 
able to the person who withholds it; 

(/i) that if a man refuses to answer a question which *he is not compelled to answer 
by law, the answer, if given, would be unfavourable to him ; 

(0 that, when a document creating an obligation is in the hands of the obligor the 
obligation has been discharged. 


But the Court shall also have regard to such facts as the folio-wing, in considering 
whether such maxims do or do not apply to the particular case before it:— 

as to illustration (a)—a shopkeeper has in his till a marked* rupee soon after it was 
* stolen, and cannot account for its possession specifically, but is continually 

receiving rupees in the course of his business : , 

as to illustration (6)—.4, a person of the highest character, is tried for causing a 
man’s death by an act of negligence in arrauging certain machinery. B y a 
person of equally good character, who also took part iu the arrangement* 
describes precisely what was done, and admits and explains the common care¬ 
lessness of A and himself: 

as to illustration (6)—a crime is committed by several persons. A, B and G, three 
of the criminals, are captured on the spot and kept apart from each other. 
Eaeh gives an account of the crime implicating D, and the accounts corroborate 
each other in such a manner as to render previous concort highly improbable : 
as to illustration (c)— A, the drawer of a bill of exchange, was a man of business.(2) 
B , the acceptor, was a young and ignorant person, completely under .4’a influence : 
as to illustration (d )—it is proved that a river ran in a certain course live years ago, 
but it Is known that there have been floods since that time whioh might change 
its course : 


as to illustration (c)—a judicial act, the regularity of which is in question, was 
performed under exceptional circumstances : 
as to illustration (/)—the question is, whether a Icttor was roceivod. Tt is shown 
to have been posted, but the usual course of post was interrupted by disturb¬ 
ances : 

as to illustration (p) —a man refuses to produce a document which would bear on 
a contract of small importance on which ho is sued, but which might also injure 
the feelings and reputation of his family : 

as to illustration (h )—a man refuses to answer a question which he is not compelled 
by law to answer, but the answer to it might cause loss to him in matters 
unconnected with the matter in relation to which it is asked : 
as to illustration ( i )—a bond is in possession of the obligor, but the circumstances 
of the case are such that he may have stolen it. 

Principle. — Seo Note.-*, post: Introduction, aide. 

s. 3 (“ Court.”) s. 4 (“May presume.”) 

s. 3 (“ Fad.") •,* 70 -99, 107—118 (Other presumption*.) 

Steph, Dig., Arts. 85 -89, 98—101 ; Taylor, Ev., <j§ 70—210; Greenlee*; Ev., §§ 14—48 
and Indue ; Wharton, Ev.. 122 es, Ev., §§ 8—103; vVood’s Praotice, 

Ev., §§ 53 -82 ; Wharton, Or. Ev., §§ 707 —851 ; Lawson on Presumptive Evidenoo, passim. ; 
13ost on Presumptive Evidence, pas dm ; Wills, Circumstantial Evidence, passim; Phillips 
and Arnold, Ev., 407—493 ; Best, Ev., 275 -401. 


Sec Ningawa. v. Bhar;napba, 23 B., 
66 (1398). 

(3) ‘ Man of business in its well-known 


popular seiue must near, a man hnbitu 
all} engaged in m^tantilc IraUfiuctionB or 
trailc,” ib. 
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The subject of presumptions, considered generally, will be found to have 
been shortly discussed in the notes to s. 4 ante. Certain particular presumptions 
were by the Evidence Act Bill, and have been by the Act itself, made the sub¬ 
ject of special enactment. Objection having, however, been taken to the 
Evidence Act Bill on the score of its insufficient treatment of the subject of 
presumptions, the present general clause was inserted with a view of providing 
for all instances not covered by the provisions of the preceding sections. The 
present section coupled with the general repealing clause at the beginning of 
the Act makes it clear that Courts of Justice are to use their own common 
sense and experience in judging of the effect of particular facts, and that they 
are to be subject to no technical rules whatever on the subject.(1) The illustra¬ 
tions given are for the most part cases of what in English law are called pre¬ 
sumptions of law; artificial rules as to the effect of evidence by which the 
Court is bound to guide its decision, subject, however, to certain limitations 
which it is. difficult either to understand or to apply, but which will be swept 
away by the section in question.”(2) A presumption of law is an inference 
which derives from the law some arbitrary or artificial effect and is obligatory 
upon Judges and juries. The inference in such case is independent of any 
belief based upon what is more or less probable because the law declares the 
uniform effect of a certain state and condition of circumstances. The history 
of jurisprudence illustrates the fact that among Judges as among Legislators, 
there is a constant struggle, however ineffectual it may be, to approach unifor¬ 
mity in the law. Although every Judge understands that each case should be 
determined according to its own facts, he often finds different cases so nearly 
analogous in the facts presented that similar instructions to the jury or direc¬ 
tions to himself are appropriate in each. Judges thus find themselves not only 
applying to different cases the same substantive rules of law, but they derive 
aid from precedents even in reaching conclusions as to the facts of a given case. 
This is well illustrated by the growth of presumptions of law. Out of the 
attempts of many .Judges to deduce rules for determining the probative effect 
of certain facts or groups of facts often recurring, have developed in England 
many rules called presumptions, but which widely differ in importance and 
intensity. English and American Courts are, however, now inclined to abandon 
the arbitrary rules of evidence which formerly forbade inquiry into the real 
facts, and but few of the numerous presumptions formerly called conclusive 
can now be so classified. (3) This Act is a strongly marked instance of this 
tendency. The terms of this section are such as to reduce to their proper 
position of mere maxims, which are to be applied to facts by the Courts in their 
discretion, a large number of presumptions to which English law gives, to a 
greater or less extent, an artificial value. Nine of the most important of them 
are giveu by way of illu.-t rat ion."(4) But though artificial and technical rules 
find no place in this Act, the Courts being free to use their own common sense 
and experh-m * in judging of i he effect of particular facts, it will be of assistance 
in forming in'erences from those facts, to take notice of those principles in the 
nature of < ion.- which have usually guided t \ h Courts in dealing 

with certain qi “-lions common both to England and to this or indeed any other 
country, as also to record those decisions of the Indian Courts which touch 
questions peculiar to this country. These presumptions will be found dealt 


Cl) When events occur in the far past 
it often becomes absolutely necessary for 
the purposes of justice and equity that 
presumptions should l>t made Ran: Chun- 
<Ur v. J\wsh Cliumi:r, *9 W R 353 
354 0*73). 

( 2 ) Proceedings 


Council, Gasctte of India, Supplement, 30tli 
March, 1872, pp, 234, 235, per Sir J. F. 
Stephen. 

(3) Burr. Jones, Ev. I., §8 8 , 10. 

(4 ■ Steph. Introd.. p. 175; see Field. 
Ev., 6tb Ed., 363—367. 


oi the 
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With in alphabetical order following the notes which are given to the Ill Jf str ^- 
tions of this section. Some of those which have been laid down by Indian Courts 
as applicable to certain circumstances peculiar to this country, indicate^ le 
fact that the process abovementioned, which evolved the ancient lav oi 
presumptions, is still, and will always perhaps to some extent remain, m 
operation. 


The Illustrations to this section are examples taken from the important 
presumptions relating to- innocence(l), regularity(2) and continuity which are 
commented upon in the following notes.( 3) 

If possession is proved(4) the Court may presume that the man who is in 
possession of stolen goods soon after the theft is either the thief, or has received 
t he goods knowing them to be stolen, unless he can account for his possession.(5) 
The presumption under this section will not alone justify fixing a person with 
more than knowledge that the goods were obtained by dacoity.(G) I ossession 
is presumptive evidence of property(7), but when it is proved or may be 
reasonably presumed thafc the property in question is stolen property, the 
burden of proof is shifted, and the possessor it bound to show that he came b> 
it honestly ; and if lie .foil to do so, the presumption is that he is the thief or the 
receiver according to the circumstances. (8) The mere fact of recent possession 
of stolen property, is, in general, evidence of theft, not of receipt of stolen goods 
with guilty knowledge. The effect to be given to such possession is, however, 
a question not of law but of fact.(9) The property must be shown to have 
been stolen by the true owner swearing to its identity and loss, or the circum¬ 
stances must be such as to lead in themselves to the conclusion that the pro¬ 
perty was not honestly come by. So persons employed in carrying sugar and 
other articles from ships and wharves, have been convicted of theft upon evi¬ 
dence that they were detected with property of the same kind upon them, 
recently upon coming from such places, although the identity of the property as 
belonging to such ahd such persons could not otherwise be proved.(10) If the 
property be proved to have been stolen(ll), or may fairly be presumed to have 
been so, then thp question arises, whether or not the prisoner is to be called 


(1) See Illustrations (a), (b), (g), (h). 

(2) See Illustrations (c), (e),‘.(f), (i). 

(3) See Illustration (d). 

(4) R. v. Hari Maniratn, 6 Bom. L. R-, 
887, 893 (1904). 

(5) S. 114, Ill. (a): see Taylor, E\., 
§§ 127A—127C; Ina Sheikh v. R It 
C., 160 (1885); R. v. Slmruffooddccn, 13 
W. R., Cr., 26 (1870) ; Ishen Chandra 
v. R., 21 C M 328, 336 (1893) ; R. v. Poro- 
meshur Ahccr , 23 W. R„ Cr.. 16 (1875); 
R. v. Motce Jolaha, 5 W. R., Cr . 7 06 (1866) ; 
In re Ram joy Kurmokar, 25 W. R., C.. 
10 (1876). In R. v. AH Husain . 23 A., 
306 (1901), the Court appears to have 
been of opinion that the evidence was not 
sufficient to connect the prisoners with 
the possession of the stolen articles. 

(6) Asimuddin Sardar v. King Emp., 
32 C. L. J., 89. 

(7) v. ante, s. 110, and notes thereto. 

(8) Roscoe, Cr. Ev., 13th Ed., 18, 
736; for a case in which, the circum¬ 
stances led to the secofcd of these presump¬ 
tions, see R. v. Langmead, L. & C., 427 
(When the prisoner was found in the recent 
possession of some stolen sheep, of which 
he could give no satisfactory accpunt, and 


t might reasonably be inferred from the 
'ircumstances that he did not steal them 
[rimself, it was held that there was evi- 
lence for the jury that he received them 
mowing them to have been stolen). 

'shan Muchi v. R-, 15 C 511 ( 1888 ). it 
vas held that in a case of receiving there 
nust be some proof that some person 
>ther than the accused had possesion of 
he property before the accused got pos- 
ession of it. See, R. v. f° r ° me J l 2 3 4 5 6 7 8 ‘ ur 
ihcer, 23 W. R., Cr., 16 (1875 ; 7? v. 
" Burke, 6 A., 224 (1884). It has been 
bought that there should be some evidence 
if some other person having committed 
lie theft; see R. v. Dcnslcy, 6 C. & P., 
99: R. v. Woolf ord, 1 M. & Rob., 3S4. 

( 9 ) Mayne’s Criminal Law of India. §§ 

i28, 499; Taylor, Ev., § 127 B. See 

Imrita Lai Hasra v. Emperor, 42 C.. 957 
1915) (possession, to be punishable must 
>e with assent). 

(10) Roscoe. Cr. U\;.. 18. citing 2 East, 
L C., 656; see R. v. Burton, Dears, C. 

282 . 

(11) £ec R . v. Burke , 6 A.. 224 (1884' ; 
?. v Bajo Han, 19 W. R., Cr., 37 (1873). 


Illustration 

(a). 
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upon to account for tlie possession of it. If he fails to do so, a presumption 
will arise if, taking into consideration the nature of the goods in question, they 
can be said to have been recently stolen. It has been said that to raise the pre¬ 
sumption legitimately the possession should be exclusive as well as recent.(l) 
But where stolen property was found in the house of a joint Hindu family, and 
the circumstances were such that- it was very improbable that such property 
could have been placed there without the connivance of some or all of the mem¬ 
bers of the family, it was held that the managing member was rightly convicted 
because knowledge of its presence having been established against him, he was 
as house-master presumed to have been in possession of such stolen property.(2) 
If actual possession is proved, it is not incumbent upon the prosecution to prove 
that the accused knew that the articles were in his actual possession before he 
can be put upon his defence to account for such possession.(3) The test of a 
correct presumption of guilt in a prisoner not being able to account for propertv 
in his premises is dependent on the fact whether the surrounding circumstances 
of the case really and properly raise such a presumption.(4) In what instances 
goods are to be considered recently stolen cannot be defined in any precise 
manner, but the undermentioned cases will show what has been held upon the 
subject.(5) The Evidence Act is merely illustrative of the manner in which 
inferences can be drawn from the common course of* events, human conduct 
and the like. In a prosecution for receipt of stolen goods lapse of time after 
the theft is usually an important factor in determining the guilt- of the accused, 
but the importance to be attached to it must vary with the circumstances of 
the individual case and depends on the frequency with which the property is 
likely to have changed hands. No maximum period is suggested as that 
beyond which no inference of guilt can be drawn.(6) And in another more 
recent case it was held that no presumption was raised under this section 
where goods alleged to be stolen (but not identified, being jewellery of an ordinarv 
type) were found six months after a dacoity.(7) The presumption is not 
confined to charges of theft, but extends to all charges, however penal. Thus 
in an indictment of arson, proof that property which was in a house at the 
time it was-burnt, was soon after found in the possession of the prisoner, raises 
a probable presumption that he was present and concerned in burning the 
house ; and, under similar circumstances, a like inference arises in the case 
of murder accompanied by robbery or house-breaking and of the possession 
of a quantity of counterfeit money.(8) So in cases in which murder and 
robbery have been shown to form parts of one transaction, the recent and 
unexplained possession of the stolen property, while it would be presumptive 


(1) R. v. Malliari, 6 B.. 733 (1882), 
citing Best, Ev. The finding of stolen 
property in the house of the accused, 
provided there were other inmates capable 
of committing the larceny, is of itself 
insufficient to prove his possession; though 
if coupled with proof of other suspicious 
circumstances, it may fully warrant the 
conviction of the accused. Taylor, Ev. f 
5 127 A., and cases there cited, and ob¬ 
servation" in R. v. Hari, 6 Bom. L. R„ 
887. 892 (1904). 

<2 > ft v- Budh Lai (1907). 29 A.. 598. 

(3) R. v. Hari, 6 Bom. L. R., 887, per 
Aston, J., contra per Batty, J. 

(4) In re Mcer Yar, 13 \V. R. Cr.. 70, 
71 (1870). 

(5 > Roscoe. Cr. Ev., 19: Ina Sheikh 
v. /?., 11 C., 160 (1885); citing and fol¬ 
lowing A\ v. Adam, 3 C & R, 600; R. v. 
Cooper, 3 C. & R., 318; R. v. Porridge, 7 


C. & P.. 551. See Roscoe, Cr. Ev., loc. 
cit., where these and other cases are cited 
ft - v. PoromQshur Aheer, 23 W. R., Cr., 
1, 6 (1875’) ; R. v. Burke, 6 A., 224, 227 
(1884). The question what amounts to 
recent possession sufficient to justify the 
presumption in any particular case, varies 
according as the stolen article is or is not 
calculated to pass readily from hand to 
hand. Taylor, Ev.. §* 127A. In Re 

Jainullahdeen, 53 1. C., 81. held that thirteen 
months was not • soon after ": and in 22 
C. W. N.. 597, three months was held to 
raise no presumption. 

(b) Smith v. Emperor , 19 Cr. L. T. 
189; s. c., 43 I. C., 605. 

(') R v. Sugh at- Singh (1907), 29 A., 
138, following Ina Sheikh v. R. and R. 
v. Burke. supra. 

(8) Taylor, Ev., § 127 C. and cases 
there cited. 
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evidence aainst a prisoner on a charge of robbery, would similarly be evidence 
against him-u a cb ge of murder.(l) The Court must in aliases consider 
whether undeU' otle circumstances the maxim does or doe3 not apply to tHe 
particular before^-(2) 

T 1 2 3 4 Court may presume that an accomplice is unworthy of credit unless 
ho is corroborated il material particulars.(3) The grounds upon which this 
presumption is based and the rules which relate to the admission of accomplice 
evidence, will be foind discussed in the notes to section 133, post. 

Tlie Court ma* presume that a bill of exchange, accepted or endorsed, was 
accepted or endorsed for good consideration. As a general rule, the consider¬ 
ate for a cont act should be the subject of averment and proof. Bids of ex¬ 
change and proidssory notes form an exception to this general rule. They are 
pri'nd facie pres mied to be founded on a valuable consideration, partly to secure 
their negotiate! y, and partly because the existence of a valid consideration 
may reasonably be inferred from the solemnity of the instruments themselves 
and the deliberate mode in which they are executed.(4) This and other pre¬ 
sumptions relatng to negotiable instruments have been made the subject ot 
special enactments in the Negotiable Instruments Act.(5) Professional 
money-lenders lied a young man recently come of age to recover certain loans 
of money alle^d to have been advanced by them to him on promissory notes. 
The lefendanttwho, under the will of his father, was entitled to a large property 
hut hid not ye come into possession of it, was of an extravagant and reckless 
character. He pleaded, as to part of the consideration for the notes, that he 
did not -eceive it, and as to a further part, that the consideration was immoral. 
In dealing with the case, the Court laid down the following propositions, not as 
rules of liw > put as guides in considering the evidence in such a case : - 

1. Tiat upon the above facts the ordinary presumption that a negotiable 
instrument has been executed for value received was so much weakened that 
the defendant’s allegation that he had not received full consideration was suffix 
cient tc shift the burden of proof and to throw upon the money-lenders (the 
plairaffs) the obligation of satisfying the Court that they had paid the 
coitederation in full. That is the practical effect of Illustration (c) to 
section 114 of this Act. 

2. Where the plaintiff, in answer to such a defence, affirmed that ho had 
n a id the consideration in full, and was corroborated by his books and witnesses 
•he onus of proof again shifted over upon the defendant. 

3. The burden of proof thus thrown upon the defendant could only be 
met by a perfectly truthful and harmonious statement winch the Gouit teitaou 
to rely upon with confidence. In the absence of this, the ordinary presun [ 
laid down in the Negotiable Instruments Act must prevail, viz., un ' 
contrary is proved, the presumption should be made that every ne 8° la c 
instrument was made for consideration.(6) The mere fact that the drawer 


(1) R. V. Jatni, 13 M., 426, 432 (1890). 

(2) See s. 114, observations in text of 
this section relating to this Illustration on 
p. 770. 

(3) S. 114, ill. ( b ); but see also ob¬ 
servations in the text of this section relat¬ 
ing to this Illustration on p. 770. See 
Emperor v. Gangappa Kardcppa, 38 B., 156 
(1914): R. v. Khandia bin Pandu. 15 B., 
66 (1890). Emperor v. Anant Kumar 
Banerji, 32 C. L. J., 204. 

(4) Taylor, Ev., § 148; Stcky on Bills, 


§§ 16, 178; Jones v. Gordon, 2 App. Cas., 
627; L. Lawson, Pres. Ev. f 77—81. 

(5 ) See the Act (XXVI of 1881 : Amend¬ 
ed V of 1914, rep. in part VI of 1901) 
edited by M. D. Chalmers (1882), pp. 110— 
114, and see Gaya Din v. Sri Ram, 39 A., 
364 (1917) ( onus of proving that no damage 
ensued from failure to present) and Madho 
Prasad v. Pnrgo Prasad, 2 Bom L. K., 891 
(1900). 

(6) Moti Golabchand v. Mahomed Mr din, 
20 B.. 367 (1895). See note (5) ante. 


Illustration 

(b). 


Illustration 

(c). 
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(d). 
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and acceptor of a bill are partners, does not give rise to the presumption thu, \t 
they are partners in respect of the drawing of the bi/ -r>r tho the bill was 
drawn by one of them on behalf of both.(l) 

The Court may presume that a thing or state of tjngs whiA. lias been 
shown to be in existence within a period shorter than t'at ^within wbVh such 
thing or state of things usually cease to exist, is still ir existence. r i£o jidi- 
nary legal presumption is that things remain in their orig lia l states.(2) When 
the existence of a personal relation, or a state of things ecqtinuous in its nature 
is once established by proof, the law presumes that such stc'us continues to exist 
as before until the contrary is proved or until a different p-p SU mption is raised 
from the nature of the subject in question. But the presumption is not retros¬ 
pective. It cannot be permitted to operate retrospectively r> as to infer ^he 
prior existence of marriage or other like relationship from pr* 0 f of its present 
existence. It may well be that in the example given the parties contracted 
the relationship within a few days before the trial.( 3 ) And hough a present 
continuance may be, a future continuance is never presumed. 'Tie law presumes 
that a fact continuous in its nature still continues to exist intil a change is 
shown, and so a state of things proved to exist three years ag> is presumed in 
law to be still existing unless the contrary be shown, but the law indulge* no 
presumption that it will continue three years longer. It is njt unreasonable 
to presume the continuance of an existing fact at the time of ihe trial, for the 
other party can overthrow it by proof if it be not so ; but when a future conti¬ 
nuance is presumed, the party has no ability to unfold the future and give an 
answer by Ins proof.(4) In case of conflicting presumptions, the presuription 
of the continuance of things is weaker than the presumption of innocence. 
Thus a bankrupt in 1837 makes a scheduled return of his property It is 
afterwards discovered that in 1835 he owned certain property which was not 
•ico 7 SC ledu e - . Til . ere is no presumption that he owned thu propertv 

lI V i 1’ * 01 Presumption is that he did not commit a fraud.(5) in the case 
cited it was held that a previous ex-parte rent-decree between the sane parties 
is conclusive as to the relation between them at that time, and that its value 


(1) Jambu Ramaswamy v. Sundararaja 
Chctti. 26 M., 239 (1902), which case 
also deals with the question of onus in 
the case of damage suffered by drawer by 
omission to give notice of dishonour. 

(2) Mussamat Jairut-ool Batool v. 
Hoseinee Begum, 11 Moo. I. A., 194, 209 
(1867) : Obhoy Churn v. Huri Nath, 8 C., 
72, 79 (1881). See Phipson, Ev., 3rd 
Ed. 86. [Slates of person’s mind or 
things, at a given time, may in some cases 
be proved by showing their previous exist¬ 
ence in the same state, there being a 
probability weakened with remoteness of 
un.t that certain conditions and relation¬ 
ships continue, e.g., human life, marriage, 
sanity, opinions, title, partnership, offi'ial 
character, domicile. Taylor, Ev., ?§ 196— 
205; Best. Pres. Ev., 186—202; Burr. 

Jones, sec. 152, et seq; Best, Ev., §g 405_ 

410; Wharton, Ev., §§ 1284—1289. This 
rule must, of course, be clearly distinguish¬ 
ed from, that which declares that specific 
acts done in other cases do not raise the 
inference that a similar act was done in 
another case HolHngham v. Head, 4 C. 


B. N. S., 388, v. post. 

(3) haw son. Pres. Ev., 190, 191, citirg 
Murdock y. State, 68 Ala. 567 (Amer.); 
Bareli v. Lytle, 4 La. Ann., 557 (Amer.). 
It cannot be presumed from the fact that 
a person was qualified to act as a Justice 
at a particular date, that he wa9 qualified 
so to act at a period anterior to that date. 
Taylor v. Creszvcll, 45 Ind., 423 (Amer.). 
[A made a contract in 1860. In 1864 he 
was insane. There is no presumption that 
he was insane in I860]. 

(4) Covert v. Gray, 34 How. Pr., 450 
(Amer.), cited in Lawson, Pres. Ev.. 187, 
188. 

(5) Lawson, Pres. Ev., 191, citing 
Powell v. Knox , 1 Ala., 634 (Amer.). 
But see Best. Ev., 186, citing R. v. Budd, 
5 Esp.. 230; Turton v. 7'urton, 3 Hagg 
N. C., 350; in which it is said that there 
are several instances to be found in the 
hooks where this presumption has been 
held stronger than that of innocence or 
those derived from the course of 
nature. 
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is the more apparent since this Illustration allows the Court to make a 
presumption as to the continuance of the state of things shown by it.(l) 

Sections 107—109, ante , deal with particular applications of the principle 
of which the present illustration is the general expression. Other common 
instances are here shortly adverted to. Possession or ownership of property 
once proved to exist is presumed to continue until the contrary is shown. Thus 
if it be proved that at a given time B was possessed of certain land, the presump¬ 
tion is that such possession continues, and the burden is on him who alleges a 
dispossession.(2) There is a presumption of the continuance of possession with 
the person in whom there is title. So in a suit for the possession of jungle lands 
where there is no proof of facts of ownership having been exercised on either 
side, possession must be presumed to have continued with the person to whom 
they rightfully belong.(3) Possession is not necessarily the same thing as 
actual user. When land has been shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes, at such a time and under such 
circumstances that that state naturally would and probably did continue till 
within twelve years before suit, it may properly be presumed that it did so 
continue, and that the previous possession continued also, until the contrary is 
proved. Such a presumption is in no sense a conclusive one. Its bearing 
upon each particular case must depend, upon the circumstances of that case.(4) 
Constructive possession will not, however, be presumed in favour of a wrong¬ 
doer.(5) Similarly non-possession or loss(6), debt(7), and other conditions of 
property or things(8), once proved to exist are presumed to continue until the 
contrary is shown.(9) So when a private arrangement by way of partition was 
admitted to have existed and to have been acted upon for forty years, it was 
held that that fact raised a presumption that it was of a permanent character; 
throwing upon the plaintiffs who sought to disturb the existing state of things, 
the onus of showing that it had been legally determined.(10) So also domicile, 


(1) Hirantnoy Kumar Saha v. Ramjan 
Ali Deivan, 43 C.. 170 (1916). 

(2) Best, l’res. Ev., 186; Lawson, Pres. 
Ev., 163 & 164, and cases there cited; 
Best, Ev., 405. 

(3) Leelanund v. Mussumat Bashee - 

roonissa, 16 W. R.. 102 (1871) ; Mittcr- 
jeet Singh v. Radha Pershad, 21 W. R., 
368 (1875); Ram Bandhu v. Kusu Bhaitu, 
5 C. L. R., 481 (1879) ; Watson & Co. v. 
The Government, 3 W. R.. 73 (1865) ; 

Mohinv Mohun v. Krishna Kishore, 9 C., 
802 (1883) ; s. c., 12 C. L. R. r 337; 

Probhakar Tuvari v. Raja Baidya, 1 C. W. 
N., cxix 0897), and see cases cited in 
notes to s. 100, ante. 

(4) Mahomed Ali v. Khaja Abdul, 9 
C. ( 744 (1883); F. B., s. c., 12 C. L. R.. 

/ ,.''y ; cf. Raicoomar Roy v. Gobind Chun- 
' i. 19 Ind. App., 140 (1891); as to the 
possession of land formed hy the gradual 
drying up of lakes or water channels see 
Radha Gobind v. Inglis, 7 C. L. R.. 364 
(1880) ; Sunnud Ali v. Mussamut Karim - 
oonissa, 9 W. R.. 124 (1868) : Mohihy 

Mohun v. Krishna Kishore, 9 C., 802 
(1883); s. c.. 12 C. L. R.. 337. As to 
possession in the case of c/ntr land and 
land diluviated and then reformed by the 
gradual action of a river, see Gokool Kristo 
v. David. 23 W. R„ 443 (1875); Kally 
Churn v. Secretary of State, 6 C., 725 


(1881); s. c., 8 C. L. R.. 90; Manomohun 
v. Mathura Mohun, 7 C., 225; s. c., 8 
C. L. R., 126. 

(5) Secrctarx of State v. Krishnatnoni 
Gupta, 29 C.. 518 (1902) at pp. 534. 535. 

(6) Thus where the question was as to 
the admissibility of secondary evidence 
of a document, and it was proved that two 
years ago diligent search was made, but 
it could not he found, the presumption was 
held to be that it was still lost, and 
secondary evidence was admissible, Poe v. 
Darrah, 20 Ala., 289 (Amcr.). 

(7) Jackson v, Irvin, 2 Camp.. 48. 
[To prove debt against a bankrupt an 
entry in his books some months before the 
bankruptcy showing that he was indebted 
to the claimant in a certain sum is proved. 
The presumption is that the debt still 
continues]; Best, Pres. Ev., 187—189; 
Best, Ev., § 406; Taylor, Ev., § 197. 

(8) Scales v. Key. 11 A. & E.. 819. 
[The question is whether a certain custom 
existed in the year 1840. The jury finds 
that the custom existed in 1869 without 
more. The presumption is that the custom 
existed in 1840; and see Obhoy Churn v. 
Hari Nath, 8 C.. 72 (1881), cited post. 

(9) Lawson. Pres. Ev., 163—172. 

(10) Obhov Churn v. Hari Math, S C., 
72. 79 (1881). 
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residence or non-residenee(l), solvency or insolvency(2), infancy, the holding 
of an office-authority to do an act(3) and other relations or conditions of 
persons or things(4) once shown to exist are presumed to continue until the 
contrary is proved.(5) Sanity or insanity once proved to exist is presumed to 
continue. But aliter as to temporary insanity produced by drunkenness, 
violent disease or otherwise.(6) The character and habits of a person are 
presumed to continue as proved to be at a time past. So in an American 
case(7) it was attempted to impeach the .character of P, a witness. A and B, 
who knew P four years before, when he resided at another place, testify that 
his character was then bad. It was held that the presumption was that P's 
character remained the same. And though specific acts done in other cases do 
not raise the inference that a similar act was done in another case, and evidence 
of them is inadmissible(8) ; yet the habit of an individual being proved, he is 
presumed to act in a particular case in accordance with that habit.(9) Thus a 
subscribing witness to a will or other document, if unable to recollect whether 
he saw the testator or obligor sign the instrument or heard it acknowledged, 
may testify to his own habit never to sign as a witness without seeing the party 
sign whose signature he attests or hearing that signature acknowledged.(10) 

The main use of this presumption is to designate the partv on whom lies 
The burden of proof. If a state of facts is established by one party, those facts 
in themselves not being so limited as to time as to have expired at the period 
of litigation, it is not necessary for that party to prove the continuance of the 
relation. The burden is on the opposite party to prove that that state has 
ceased to exist. But there is no presumption of law against the latter which 
tc7j<?n the evidence is all in, can outweigh any preponderance in such evidence 
in nis favour.(ll) And in the undermentioned case it was held that where 
there is evidence on both sides as to the factum of attestation, the maxim 
ammantc esse acta ’ can only be resorted to (if at all) when the evidence on 
both sides is evenly balanced, and that the maxim operates when there is no 
evidence on either side and may possibly be used to eke out unconvincing 
testimony on. one side only.(12) 


This section authorises the presumption that a. particular judicial or official 
act, which has been performed, has been performed regularly ; and the presump¬ 
tion can only be overturned by strong evidence.(13) but it does not authorise 
the presumption without any evidence that the act has been performed.! 14) 
The Court may presume that judicial and official acts have been regularly 


(3) See Wharton. Ev., § 1285; as to 
residence. Bell v. Kennedy, L. R., 3 H. 
L.. 307; Whicker v. Hume, 7 H. L., 124; 
Wharton, Conflict of Laws. § 56; domi¬ 
cile : The Lauderdale Peerage, 10 App. 

Cas.. 692. But of course in this and 
every other instance the inference varies 
with the facts of the case. So no pre 
sumption but that of mobility of residence 
attaches to the tramp; Wharton, Ev., lor. 
cit. 

(2) Wharton. Ev., § 1289. 

(3) See Smout v. llbery, 10 M. & W .. 
3 ; Ryan v. Soms, 12 Q. B., 460 (agents' 
authority, continuance of). 

eg. It is proved that F was an 
unmarried woman at a certain date. The 
presumption is that she continues so until 
proved to have married. Page v. Ptndly 
5 Tex.. 391 (Amcr.). 

(5) Lawson, Pres. Ev . 172—178. 

(6) Lawson, Pres. Ev., 179, 180; Best. 


Pres. Ev., 187; Gresley, Ev., 474—479. 

(7) Sleeper v. Van Mxddlesworth, Denio, 
431 (Amer.). 

(8) v. ante, pp 137— 138, 776 note (2). 

(9) Wharton, Ev., § 2187 ; Lawson, 
Pres. Ev., 184—187. 

(10) Wharton, Ev., § 2187 and cases 
there cited. See also s. 16, ante, and 
cases there collected. 

(11) lb. r Ev., § 3284. 

(12) Jhama v. Dcobux, 2 N. L. R.. 10. 

(13) Sheodarshan Lai v. Assesar Singh, 
5 O. L. J.. 179 : s. c., 46 I. C., 52; it is not 
for the Court to assist in the work of 
rebuttal: Mussumat Sohagbati v. Babu 
Surcndra Mohan, 4 Pat. L. W., 296; 44 
I. C., 661. 

(14) Deputy Legal Remembrancer v. 

Mir Sanvar. 6 C. W. N., 845 (1902) ; 

Xarcndra I.al v. Jogi Hari, 32 C., 1107 
(1905). 
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performed. This Illustration is a particular application to acts of a judicial 
or official character of the general and important presumption usually embodied 
in the maxim, Omnia 'prcesumuntur rite esse acta.( 1) If it be the duty of a 
Court to do a particular tiling it must be assumed that the Judges of that 
Court did their duty.(2) And the same rule is made by the Illustration appli¬ 
cable to the official acts of all other persons who are not judicial officers.(3) 
The meaning of this rule is that- if an official act is proved to have been done, it 
will be presumed to have been regularly done. Thus in the undermentioned 
case it- was held by the Privy Council that all things done before a Registrar 
in his official capacity and verified by his signature will (unless it be shown that 
a deliberate fraud on him has been successfully committed) be presumed to be 
done duly and in order; and it was further held that evidence of the gene¬ 
ral reputation of character of the identifiers in his office was inadmissible to 
refute the bond fidcs of the transaction.(4) And thus it has been held that, in 
the absence of evidence to the contrary it must be presumed that a Karinda 
presenting a document was duly authorized to do so.(5) And it has also been 
held that while in the absence of evidence to the contrary, registration must- be 
presumed to be valid, this presumption will be rebutted by proof of presentation 
by an unauthorized person.(6) In the case cited, the plaintiff in a suit for 
redemption of an usufructuary mortgage tendered to establish the mortgage a 
certified copy of a petition of compromise filed in April 1857 which had recited 
the terms on which the mortgage had been arranged, and he alleged that the 
original had been lost in the Mutiny. The defendant contended that the stamp 
on the certified copy (one rupee) was insufficient; but the Privy Council held 
that this was sufficient for a copy, and that the suit was not based on the agree¬ 
ment in the petition of compromise but on a mortgage recited in it which was 
valid according to the law then in force, and that even if the petition of com¬ 
promise was regarded as creating the mortgage, the Court would presume that 
the officer before whom it was presented had satisfied himself that it was pro¬ 
perly stamped.(7) After a guardian appointed by Court- has filed his accounts 
and they have been accepted by the Court as correct a presumption as to their 
accuracy arises and it is open to parties to rely on them in subsequent proceed¬ 
ings between the guardian and ward.(8) The rule does not raise any presump¬ 
tion that an act was done of which there is no evidence, and the proof of which 
is essential to the plaintiff's case.(9) The assumption on which all rules of. 
law are founded is that the constituted tribunals are fairly competent to carry 
them out.(10) In a Court of superior jurisdiction the want of jurisdiction is 
not to be presumed. The rule as to jurisdiction is that nothing shall be intended 
to be out of the jurisdiction of a superior Court-, but that which specially appears 


(5) Jambu Prasad v. Muhammad Aftab 
Ali Khan (1912), 34 A., 331. 

(6) Ram Chandra Das v. Faraand Ali 
Khan (1912), 34 A., 253; referring to 
Muhammad Ewas v. Brij Lai (1877), 4 
I. A., 166; and distinguishing Mujib-un- 
nissa v. Abdur Rahim (1901), 23 A., 233; 
and Ishri Prasad v. Baij Nath (1906), 28 
A., 707. See Jambu Prasad v. Muham¬ 
mad Aftab Ali Khan, P. C., 37 A., 49 
(1915); 42 I. A., 22. 

(7) Ahmad Rasa v. Abid Husain, P. C., 
38 A.. 494 (1916). 

(8) Gopal v. Sarju, 21 0. C., 74 ; 44 I. 
C.. 599. 

(9) Narcndra Lai v. Jogi Hari, 32 C., 
1107 (1905); Deputy F^cgal Rcmembranctir 
v. Mir Sarzvar, 6 C. W. N . 845 (1902). 

(10 i Gopeenath Singh v. Uiundmaycr 
Dcbia, 8 W. R., 167, 169. 


(J > Taylor. Ev., §§ 143—150 ; Broome's 
Legal Maxims, 6th Ed., 896—908; v. 
post. 

(2) Bourne v. Gatliff, 11 C. & F., 80; 

see Banzcari Das v. Mahammad Mashiat, 
9 A., 690, 702 (1867); Mafeesooddccn 

Kasce v. Maher Ali, 1 W. R., 212 (1864) ; 
[oral evidence of contents of decree] : 
Ashanullah Khan v. Trilochun Bag chi, 13 
C., 197, 199 (1886) ; Gasper v. Mytton, 
Taylor, R., 291, 310 (1848) : Arman Khan 
v. Bama Soondurce . 25 W. R., 62 (1876) ; 
Hem Lbtta v. Srecdhonc Borooa, 3 C., 771 
(1877) ; Saroda Prosaud v. Luchmcput 
Sing, 10 B. L. R., 214. 230 (1872). 

(3) See cases cited in Taylor. Ev., §§ 
143—150. 

(4) Gangamoxi Debt v. Troiluckxa 
Nath Chozvdn, *10 C. W. N., 522; P. C. 
(1906), 33 C., 537. 
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to be so ; and on the contrary, nothing shall be intended to be within the 
jurisdiction of an inferior Court, but that which is so expressly alleged.(l) 
When under an Act certain things are required to be done before any liability 
attaches to any person in respect of any right or obligation, it is for the person 
who alleges that that liability has been incurred to prove that the things 
prescribed in the Act have been actually done. No presumption should be 
made under this Illustration in favour of the condition precedent having been 
observed.(2) But where a defendant in answer to a claim for arrears of °taxes 
by Bombay District Municipality alleged that the taxes were illegal {a) because 
no notice had been given him under section 57 (Bombay Act II of 1884) ; 
(b) because no notice had been issued by the Municipality to the Commissioners 
under the 11th section of Bombay Act VI of 1873, it was held that he must 
prove the defence and in the absence of such proof the Court would presume 
that the Municipality had used the regular procedure, and that the common 
course of business had been followed in the particular cases.(3) Before the 
deposition of a medical witness taken by a Committing Magistrate can, under 
section 509 of the Code of Criminal Procedure, be given in evidence at the trial 
before the Court of Session, it must either appear from the Magistrate’s record 
or be proved by the evidence of witnesses, to have been, taken and attested by 
the Magistrate in the presence of the accused. The Court ought not, if it do 
not so appear, or if it be not so proved, presume either under section 80 or 
section 114, Illustration (e) of this Act, that the deposition was so taken and 
attested.(4) But it- is a reasonable presumption that an oath was administered 
to a witness who appeared before a Court, even if there is no record of the fact.(5) 
Irregularity is not to be presumed, but a party alleging such irregularity is 
at liberty to prove it. T he date borne by a decision is not conclusive evidence 
of the date on which it was pronounced according to law.(6) But in the under¬ 
mentioned case it was held that the presumption of regularitv under this 
section supplied any omissions either as to the communicating "of the order 
to the prosecuting officer or in the order-sheet of the Magistrate.(7) In the 
case noted it was held that when a mortgagee has purchased the equitv of 
redemption in contravention of the provisions of section 99 of the Transfer 
Property Act, it shout] not be presumed under this section in the absence 
of evidence that the Court granted leave to bid.(8) 

Hie Court may presume that the common course of business has been 
followed in particular cases. When there is a question whether a particular act 
was done the existence of any course of business according to which it naturally 
would have been done, is a relevant fact.(9) When the common course of 


(1) R. v. Nabadwip Goswanti, 1 B. L. 
R., O. C., 15, 29, 30, 35 (1868) . s. c.. 15 
W. R., Cr., 71, 77. 

(2) Ashanullah Khan v. Trilochun 

Bagchi, 13 C.. 197, 199 (1886), referred 
to in Skeoruttun Singh v. Net Loll, 30 <\, 
1, 1 1 (1902; : but see also Municipality of 
Sholapur v. 7 he Sholapur Spinning Co., 
20 B., 732 (1895); cited post. As to 
notices under the Road Cess Act (IX of 
1888, B. C.>, :>ci* Rash Bchury v. Pitambor■ 
Chowdhrani, 15 C., 237 (1888) and before 
s^alt* of a palni taluk . see Hurro Doyal v. 
Mahowed GWi, 19 C., 699 (1892): rt 
ferred to in Sheomtiun Singh v. Net tail 
?0 C., J. 11 (1902), followed i„ Sheik 

Molmnud v. JuJunandan Jha, 10 C. W. 
N.. 137 (1 905) at p. 147, which distinguish- 

the case of a sale for arrears of 
Government Revenue. 

(3) Muncipality of Sholapur v. The 


Sholapur Spinning Co., 20 B., 732 (1895) ; 
followed in R. v. Ram Chandra , 19 A., 493 
(1897); but see Ashanullah Khan v. Tri¬ 
lochun Bagchi, 13 C. ( 197, 199 (1886), 
cited on/e. 

(4) Kachali Hari v. /?.. 18 ('.. 129 

(1.890); R. v. Riding , 9 A., 720 (1887); 
R. \. Poph Singh, 10 A., 174, 177, 178 
(1887). 

(5) R. v. Sayed Ahmad, 35 575 

(1913). 

(6) Gopal v. Krishna , 3 Bom. h. R., 420 
(1901) : Mahipat v. Lakshman, 24 B., 406; 
s. c., 2 Bom. L. R., 228. 

(7) Apurba Krishna Bose v. R. (1907), 
35 C., 141. 

(8) Uttam Chandra Daw v. Raj 
Krishna Dalai, 21 C. W. N., 229; s. c 
<1 C. 1, J., 98. 

(9; S. 16, ante: v. pp. 211 — 214, ante. 
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business lias been proved, the Court may under this Illustration presume that 
it has been followed in the particular case. There are various primd facie pre¬ 
sumptions which are founded upon the experience of human conduct m the 
ordinary course of business.(l) Several presumptions are made from the 
regular course of business in public offices, of which the Post office anords a 
large number of examples.(2) Similar presumptions are drawn from the usual 
course of men’s private offices and business, where the primary evidence of the 
fact is wanting.(3) But though this section and Illustration leave it to the 
Court’s discretion to presume that the course of business has been followed, it 
is not bound to presume it.(4) It will consider all the circumstances of the 
case, especially if they be in any manner unusual. So, if the question is whether 
a letter was received, and it is shown to have been posted, the Court will, in 
dealing with the presumption consider such a fact^ as that the usual course of 
the post was interrupted by disturbances.(5) The effect to be given to the word 
refused ” on a registered cover as proof of tender of the packet to the addressee 
is one of fact. Each case must be decided under this section according to 
its circumstances.(6) In the case cited a notice to quit was given by registered 
post but the letter containing the notice was returned by the post office, the 
addressee having refused to accept it. Held that under this section the Gouit 
was entitled to presume that the letter containing the notice reached the 
defendant, and that the fact that the letter was returned by the post office 
as not accepted by the addressee, did not affect the presumption.(7) Where 
upon the evidence a presumption of fact under this section, illustration (/), 
is drawn by an Appellate Court such presumption is binding upon a Court of 
second Appeal.(8) 

The Court may presume that evidence which could be, and is not, produced 
would, if produced, be unfavourable to the person who withholds it. This Illus¬ 
tration deals with the presumptions which arise from withholding evidence and 
from the spoliation or fabrication or suppression of evidence. The subject of 
spoliation is dealt with further on and, as will be there seen, the fact, it estab¬ 
lished, raises most powerful presumptions. But the mere withholding or failing 
to produce evidence, which under the circumstances would be expected to be 
produced and which is available, gives rise to a presumption against the party 
though it is less violent than that which attends spoliation. Such a presump¬ 
tion would, for instance, arise if the owner of a vessel were to omit, without 
reasonable explanation, to call the seaman who had charge of the light at the 
time of a collision. The conduct of the person withholding the evidence mav 
be attributed to a supposed consciousness that the evidence, if produced, would 
operate against him. So where three important documents of the defendants 
were said to have been burnt, but this fact was not proved, it was held that the 
non-production of the documents subjected the defendants to have raised 
against them the presumption recognised by this 1 Illustration. (9) And in a 



illustration 

tg). 


(1) See Taylor. Ev., §8 176—178, and 
cases there cited. 

(2) See Taylor, Ev., §§ 179—180A and 
cases there cited, v. ante, pp. 212—214. 
and Municipality of Shoiapur v. The 
Sholapur Spinning Co., ^.'0 B., 732 (1895) ; 
cited supra. 

(3) Taylor, Ev., §§ 181, 182. and cases 
there cited; and see ante, pp. 211 — 214. 

(4) Ram Das v. Official Liquidator, 9 A.. 
366, 376 (1887). 

(5) Sec s. ,114. 

{6) Copal Krishna , 3 Bom. L. R., 42u 
(1901). 

(7) Grish Chandra Ghcsr v. Kish ore 
Mohan Das, 23 C. W. N,. 319; s. c., 54 


I. C., 5. 

(8) Ram Chandra Kaniram Alanvari 
v. Laxman, 53 I, C., 62. 

(9) Ram Prosad v. Raghunandan 
Prasad, 7 A., 738 (1885) ; and see IVutSr 
ler v. Sharpe, 15 A., 270. 289 , 290 (1893); 
Hem Chandra v. Kali Pi'osanna, 30 C., 
1033 (1903 ) ; 8 C. W. N., 1 [non-produc- 
tion of collection-papers by tenants]. See 
Burr. Jones. Ev., § 17. and cases there 
cited. The evidence, of course, must be 
available: there is no presumption if it is 
not within the control of the party failing 
to produce it, nor from the failure to call 
as a witness one whom the other party 
had the same opportunity of calling, nor 
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ase where a cypher-list shown outside the Court by the Police to a witness 
called to prove the handwriting on certain postcards, was not shown to him 
while he was giving evidence, it was held that counsel for the defence was 
entitled to make the comment that this was because the witness had failed to 
recognize the writing of the cypher-list.(l) In a suit for accounts the non- 
production of the account books by the party who has custody of them justifies 
the presumption under section 114G that they have been'withheld, because 
if produced they would have been unfavourable to his case.(2) Where certain 
material witnesses named in the first information and also in the evidence 
were available but not examined at the trial and the judge did not tell the 
jury that they could draw an inference unfavourable to the prosecution ; and 
in summing up the evidence the judge omitted to draw the attention of the 
jury to discrepancies in the evidence for the prosecution, held that such omission 
constituted a material misdirection to the jury.(3) The non-production of 
deeds or papers after notice, has, in general, only the effect of admitting the 
other party to prove their contents by parol, and as against the party refusing 
to produce them, to raise a prima facie presumption that they have been properly 
stamped.(4) Nevertheless such conduct is, in the absence of excuse, calculated 
to produce a very prejudicial efiect in the minds of the jury against the person 
having recourse to it; and if the production of his papers°would establish 
the guilt or innocence of a person charged with fraud or misconduct, the jury 
will be amply justified in presuming him guilty from the unexplained fact of 
their non-production. Indeed, jurors will always do well to regard with suspicion 
the conduct oi a party, w ho, having it in his power to produce cogent evidence 
in support of his case, offers testimony of a weaker and less satisfactory 
character. (5) But it is not necessary that a Judge should direct a jury in 
so many words that the omission of the prosecution to call certain witnesses 
raised a presumption under this illustration that their evidence would have 
been unfavourable to the Crown ; if he has pointed out that the jurv might 
properly draw any inference they pleased from such omission.(G) It has been 
held that the rule under the Illustration applies when a person who should 
have been called as a witness is employed as an advocate and offers no 
testimony. (7) 

Presumptions are necessarily made against persons who will not subject 
themselves to examination when a prvtnd facie case is made against them, and 
when by their own evidence they might have answered it.(8) Everything is 


one whose testimony would be simply 
cumulative, ib., § 18. See 30 C. L. J., 
417 (non production of accounts) and non¬ 
citation. Venkamma v. Venkataramma, 24 
C. W. N., 961. 

(1) Amrita Lai Hazra v. Emperor, 42 
C., 957 (1915). 

(2> Dcbrndra Narain Sinha v. Naren- 
dra Narain Sinha, 24 C. VV. N., 110. 

(3) T mar am Mav.dul v. King Bmp., 
25 C. W. N., 142. 

(A) S. 89. ante: Crisp v.’ Anderson. 1 
Stark. 35: ond attested s. 89, unie. Fur¬ 
ther a party refusing to produce a docu¬ 
ment cannot generally afterwards use the 
document as evidence a. 164, post. 

(5) Taylor, Ev., § 117. 

(6> Fanindra Natli Bauer ice v. /?. 
H908), 36 C. 28] and sec Dasarath 

Mandal R. (190?), 34 C., 325; and 
Nibaran Chandra Roy v. R (1907) 11 (’ 
W. N., 1085. 

(7) Weston v. Peary Mohun Das, 40 


C., 898 (1913). 

(8) Nazvab Sycd v. Amanee Begum, 19 
W. R., 149, 151 (1873). In this case the 
Privy Council observed:—“It is not un¬ 
important to observe that the Nawab, who 
is a gentleman of rank went into the 
witness-box on this occasion and of course 
ottered himself for cross-examination. 
Their Lordships have often said that it 
would be very desirable if native gentle¬ 
men would do that more frequently, 
because presumptions are necessarily made 
against: them, if when jjarties in a Court 
of Justice and facts are in dispute, the 
knowledge of which must rest with them, 
they will not present themselves to the 
( ourt to state their own evidence and 
knowledge of those facts." See also Cir¬ 
cular of Bombay High Court cited in 
Sabbaji v. Shidappa, 26 B., 392 (1901), 

which case also refers to the question as 
to how far adverse inference can supply 
the place of positive proof. 
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be presumed against a party keeping his adversary out of possession of 
evidence and taking means to retain that evidence in his own custody. (1) Where 
a plaintiff cited witnesses, and when they appeared, declined to have them 
examined, it was held that the inference to be drawn from this conduct was that 
those witnesses on examination and cross-examination would have deposed to a 
state of facts exactly that set up in the defendant’s answer.(2) Where a party 
does not produce a document in Ids possession, the Court may presume that its 
production would damage his case.(3) The Privy Council have held that a 
litigant can refrain from producing documents which he considers irrelevant, 
and that if in that case his opponent does not seek to obtain production and 
inspection, neither the opponent nor the Court at his suggestion is entitled 
to draw any inference as to the character of the documents.(4) In another 
case in the Privy Council it was said that in Indian procedure a practice has 
gTown up by which parties in possession of important documents lie by, trusting 
to the doctrine of the onus of proof, and accordingly fail to furnish to the Court 
the best material for its decision, and that while this may be right in the case 
of third parties, it is on the suing parties to the suit an inversion of sound 
practice, and that the Privy Council feels free to conclude that if such documents 
had been confirmatory of the view of the party holding them the} would have 
been produ£ed.(5) Recently the Judicial Committee have held that no inference 
should be drawn against a party for not producing a material witness where 
the question of the absence of such witness was not raised at the trial.(6) 

It has been held that in a Criminal trial there is no misdirection in a Judge 
F v?i * * iri ig out to the jury the contrast between the evidence for the prosecution, 
and the course followed by the prisoner (namely, a simple denial of the charge 
coaled w\Vn a refusal to examine the witnesses in attendance), so long as the 
Judge lea ves ft f 0 fbe j llr y decide between the opposing statements, and to 
credit wl dchever they think lost worthy of belief.(7) It has also been held 
that whil e ft j s the duty of the >rosecutor to produce all evidence directly bearing 
upon the charge, and that if, without sufficient reason, such evidence is not pro¬ 
duced, tljj e Court may draw an adverse inference to the prosecution, yet that 
there is i 10 corresponding duty cu an accused person, who is at liberty to offer 
evideuce or not, as he thinks proper, and no corresponding inference unfavour¬ 
able to bi m can be drawn because he takes one course rather than another.(8) 
But it ha s been held that there is a misdirection sufficient to justify setting aside 
the con\'d 0 tion when a Judge in In' charge to the jury omits to mention the 
fact that a U the original witnesses named in the first information have been 
abandoned bv the prosecution and that two of them gave evidence for the 
defence(9b an d it has been held that the withholding of important witnesses 


o ^ oor, ak Row V. Cotaghcry Boochiah, 

* • Lm A., 113, 123 (1838), in which 

Casc ttservations were also made on the 
•PPellant not calling witnesses within bis 
reach who were acquainted with the 
subject-matter of the suit. 

(2) Rajah Nilmoncy v. Ramanoograh 
Roy, 7 W. R, 29, 30 (1867). 

(3) Raghunath v. Holi Lai 1 Ml. L. 
J., 121 (1904): XI oka rani Beni v. Gober- 
<lhau Koori, 6 C. W. N., 823, 824 (1902). 

(4) Silas Kunwar v. Desraj Ranjit 
Singh, P. C„ 37 A., 557 (1915) ; 42 1 \ 
202 . 

(5) Afurugdsam Pillat v. Manickavascka 
Desilca. P. C.. 40 M„ 402 (1917); Ram 

''‘ usL Tursa Kunwar, V C. \Y, 


Lai, 14 C. W. Nv 285 (1909), 37 I. A., 1. 

(6) Banwari Lai v. Mohffsh, 45 I. C., 
284: s. c., 21 O. C., 228. 

(7) R. v. Seelahath Ghosal, 2 W. R., 
60 (1865) and see R. v. Mad hub Chunder, 

\V. R., Cr.. 13. 16 (1874), where upon 
another point Markby 7., also remarked: 
•• b seems to me a most extraordinary 
docu’ ne that because an infamous charge 
is m*de against a mart it is useless to call 
him to deny it.” 

(g) Tn re Dhunno Kaai, 8 C., 121 
(18dO ' Hurry Churn v. R.. 10 C„ 140 
v 1883) : s - c.. 13 C. L. R., 358. 

(9) Dasaralh Man dal v. /?.. i4 C., 325: 
and s cc Fanindra Nath Saner jet v. R. 
(1908)» 36 C„ 335. 
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intimately connected with the transaction gives rise to the irresistible inference 
that they would not have corroborated the prosecution.( 1 ) 

It must be borne in mind that the rule mentioned in this Illustration (like 
most of the other rules of evidence contained in this Act) applies equallv to crimi¬ 
nal and civil cases, nor does the case-law in reality tend to any other conclu¬ 
sion. The effect of this section and of the preceding cases (cited in the last 
note) which must be considered with reference to their own particular circum¬ 
stances, may be summarised and explained as follows It lies upon the prose¬ 
cution affirmatively and with reasonable certainty to establish their case. One 
of the duties of the prosecution in this regard is the production of all available 
evidence bearing upon the charge. If the prosecution fail to completely establish 
a case against the accused, the latter may, without further action on his part, 
rely upon such failure to procure his acquittal.(2) If the prosecution does not 
discharge its duty of producing all its available evidence, it is no answer to say 
that the accused, who has no such duty cast upon him, might have produced 
that evidence.(3) No inference unfavourable to the accused can be drawn 
in such a case against him. A\ hen, however, the prosecution has called all its 
available evidence, and has made out a complete case against the accused, and 
that case discloses that there is evidence which could be produced by the accused 
for the purpose of negativing the charge against him, then under the provision 
of this section, if such evidence be not produced, the Court may presume that 
it would, if produced, be unfavourable to the accused .who withholds it. It is 
in fact only u ^ ( j er these circumstances that the presumption properly commences 
to operate. The law upon this point has been well expressed bv Shav^L C. J. 
in the Commonwealth v. Webster(i), in which case he said 44 Where probably 
proof is brought of a state of facts tending to crimir a te the accused, absence 
of evidence tending to a contrary conclusion is t 0 be considered, t hough not 
alone entitled to much weight, because the bur< jn of proof lies on t tle accuser 
to make out the whole case by substantive evidence. But. when prett^ stringent 
pro°f of circumstances is produced, tending to support the charge'' anfl is 
apparent that the accused is so situated that h, could offer evidence of a11 th e 
facts and Circumstances as they existed, and s^ow, if such was the t ruth , that 
the suspicious circumstances can be accounted lor consistently with his innocence 
and he fails to offer such proof, the natural cinclusion is that the prc«> f . lf pro¬ 
duced, instead of rebutting, would tend to Sustain the charge. But **> to 
be cautiously applied, and only in cases wh,re it is manifest that pro 0 * 8 are in 
the power of the accused, not accessible to the prosecution.”( 5 ) 

If, moreover, an accused or other per^o^ not merely abstains fr ortt giviug 
evidence but commits spoliation, that is, suppresses or destroys gvic^®^® which 
he ought to produce, or to which the other party is entitled, tF e strongest 
presumption will be drawn against him. So strong is the prcsumpl^^^ - ^ such 
a case that the ordinary presumption jjf innocence inav be overt-h^^^^ - s.nd a 
presumption of guilt raised, the genera^ rule being 44 Omnia preesumx 1 2 3 ,'ontra 


(1) Nibaran Chandra Roy v. R. (190 7) 
11 C. W. N.. 1085. 

(2) Hurry Chum v R 10 C., J 4 Q, 
where it was held that it was entirely open ’ 
k. the defence to adduce no evidence a ]| 
tun t<> rely upon the evidence of the w p_ 
nesses for the prosecution as to v-hich 
there was certainly room for forming two 
opinions. 

(3) See In re Dhunno Kazi . 8 C.. supra 
at p. 125. where it was pointed out that 
the mere fact of witnesses being - sum, 

for the defence was not a sufficient reason 
for relieving the prosecution of th c duty 


of calling them. 

(4) 5 Cush, 316 (Amer.). cited in and 
observed upon in Lawson, Pres. Ev., 120, 
121 . 

(51 See to the same effect. Wills’ Cir¬ 
cumstantial Ev., s. 5, 6th Ed., 97. [Un¬ 
explained appearances of suspicion] where 
it is said “ the force of suspicious circum- 
stances is augmented, whenever the party 
attempts no explanation of facts which he 
may reasonably be presumed to be able 
and interested to explain.” and sec Best, 
Ev. § 346. 
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sed consciousness that the 
n is proved to have sup¬ 
pressed any species of evidence, or to have defaced or destroyed any written 
instrument, a presumption will arise that, if the truth had appeared, it would 
have been against his interest, and that bis conduct is attributable to his know¬ 
ledge of this circumstance.(2) So applying the maxim “ Omnia prcesumuntur 
contra spoliatorem” the High Court held that, where a vessel was seized on 
suspicion of having a greater quantity of salt on board than was allowed by its 
permit, and immediately afterwards a number of men boarded the boat, and, 
with the assistance of the agent of the owner, threw a considerable quantity 
of salt overboard, a presumption arose that there was an excess of salt on board 
at the time of the seizure beyond the amount allowed by the permit.(3) And in 
a suit brought against a Collector to compel him to refrain from preventing the 
plaintiff executing his decree against certain land, the only issue being whether 
the land was the private property of the judgment-debtors or Government 
service-land, the plaintiff alleged that the land had been granted in free inam 
by a sanad, which he petitioned the Mamlatdar of the pargaTna to search for and 
send to the Collector ; and, on a reference by the High Court, the District Judge 
found that “ the Collector did destroy tho document that purported to be a 
copy of a sanad such as the plaintiff petitioned the Mamlatdar to search for ” :— 

It was held that it was not competent under such circumstances for the defendant 
to say that the document was not such a one as could legally be admitted in 
evidence; and that the case came within the rule omnia proBsumuntur contra 
spoliatorem.{ 4) Where the Government failed to produce records which would 
have shown whether certain lands were found in the limits of a zetnindari, it 
was held that the presumption under this Illustration was raised.(5) In a suit 
to recover the value of plundered property, where a question arose as to the 
amount of the property misappropriated, it was ruled that, unless the defendant 
produced the property and showed it not to be of the value stated by plaintiff, 
the strongest presumption should be made against him and the highest value 
assumed.(6) The maxim, however, only applies where a man by his own 
tortuous act withholds the evidence by which the nature of his case would be 
manifested.(7) But in an action for goods sold against a defendant who has 
been guilty of no fraud or improper conduct, in the absence of evidence of the 
quality of the goods .which were delivered, the presumption is that such goods 
were of the cheapest description.(8) 
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_ _ orem whose conduct is attributed to a suppo 

truth would operate against him.(l) Where a persoi 


Where a party objected to the admissibility of a document which was after¬ 
wards withdrawn, and the Judge in summing up to the jury, said that the 


(1) Wills’ Circumstantial Ev., s. 7, 6th 
Ed., 128; Lawson, Pres. Ev., 140; Tay¬ 
lor, Ev., § 116; the rule is evidently based 
on the principle that no one shall be allow¬ 
ed to take advantage of his own wrong, 
see note at p. 122, 3 Bom. H. C. R., A. 
C. J. (1886). “If," says Lord Holt, 
** a man destroys a thing that is designed 
to be evidence against himself, a small 
matter will supply it." Anon., 1 Ld. 
Raym., 731. but .see Williamson v. Rover 
Cycle Co., C, A., Ir. (1901) ; 2 Ir. R. 
615. 

(2) hramji Hormasji v. Commissioner 
of Customs , 7 Bom. H. C. R., A. C. T., 
89, 92, 93 (1870) pet' Westropp. C. 
citing Russell on Crimes iii, 217, 4th Ed., 
and many of the English decisions on the 
subject of this presumption. And sec 
Ardeshir Dhanjibhai v . Collector of 
Surat, 3 Bom. H. C. R., A. C. J., 116, 120 

W. LK 


(1866); Roscoe. Cr. Ev., 90. Of course 
the destruction or mutilation of a docu¬ 
ment is not spoliation within the meaning 
of the rule, if caused by mere inadver¬ 
tence or mistake. I.awson, Pres. Ev., 15. 

(3) Framii Hormafji v. Commissioner 
of Customs , 7 Bom. H. C. R., A. C. J., 89 
(1870). 

(4) Ardeshir Dhanjibhai v. Collector 
of Surat , 3 Bom. H. C. R., A. C. J., 116 
(1866). 

15» Sri Raja Purthasarathy Appa Row 
Bahadur v. Secretary of State, 38 M., 620 
(1915). 

i 6) Soondur Monet' v. Bhoobun Mohun, 
11 W. R., 536 (1869): see Armory v. 
Dclatnirie. 1 Smith L. C., 385. 

(7) Vittayak v. Collector of Bombay, 
26 B.. 339, 351 (1901). 

(8) Clunes v. Pez.iey, 1 Camp., 8. 
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786 presumptions 

document was in Court, and might have been produced but for the party’s 
objection, and that the jury were at liberty to draw an inference from such 
objection and non-production, it was held that there was no misdirection.(l) 
But where a document is privileged, no adverse inference can be drawn from 
its non-production.(2) 

The presumption arising from the non-production of evidence within the 
power of the party does not relieve the opposite party altogether from the 
burden of proving his case(3) ; and though the fact of spoliation standing alone 
may defeat, it cannot of itself sustain, a claim.(4) Lastly, the presumption is 
to be made after regard lias been had to the common course of natural events, 
human conduct, and public and private business, in their relation to the facts 
of the particular case.(5) 

The Court may presume that if a man refuses to answer a question which 
he is not compelled to answer by law(6), the answer if given, would be unfavour¬ 
able to him. So while the Criminal Procedure Code gives power to the Court 
to examine the accused, and the latter does not render himself liable to punish¬ 
ment by refusing to answer or by giving false answers, vet the jury (if any) may 
draw such inference from such refusal or answers as it thinks just.(7) So also 
in the case of the subject-matter of section 148, post , the Court may, if it sees 
fit, draw from the witness's refusal to answer, the inference that the answer if 
given would be unfavourable. 

The Court may presume that when a document cheating an obligation is in 
the hands of the obligor, the obligation has been discharge^. (&) As men are 
usually vigilant in guarding their property, prompt in asserting their rights, 
and diligent in claiming and collecting their dues, there is a primd facie presump¬ 
tion that when a bill of exchange, or an order for the payment of money, or the 
delivery of goods, is found in the hands of the drawee, or a promissory note is 
found in the possession of the maker(9), that such note has been duly paid, or 



(1) Sutton v. Devon port, 27 L. J. C. 
P.> 54. “The case is like the ordinary 
one where there is a witness in Court 
who could give an account of something 
which would affect the case of one party 
and who is not called, and in such case 
the jury may assume that his evidence 
would not have been favourable to that 
party/' ib., per Crowder, J. (see Taylor, 
Ev., § 117). Sed qu, as to the correct¬ 
ness of this decision; for a person should 
not suffer by taking objection on which 
he has a right to succeed. Though it is 
to be observed that in this case there ap¬ 
pears to have been no adjudication upon 
the question of the admissibility of the 
document, which on objection was with¬ 
drawn, still this makes no difference. 
For there is as much, or as little, reason 
for drawing an inference against the party 
objecting to the admissibility of the docu¬ 
ment as against the party withdrawing the 
document on such objection. 

(2) Weston v. Peary Mohun Das, 40 

C., 898 (1913). ' 

(3) Lawson. Ev., 137. 

lh > J5 2: Cowper v. Cowper, 2 P. 
Wnia., 748; Saltern v. Melhursh, Arnb., 
Z4 o. 

(5) Virnyak v. Collector of Bombay, 
2(> It.. 339 (1901 ) ; where it was held that 
the fact* <>f the case called for no such 


presumption. 

(6) See ss. 121—129, post. A witness 
is not excused from answering on the 
ground that the answer will criminate, s. 
132, post; as to criminating documents see 
s. 30, post. Persons are not compelled 
to answer interrogations regarding cer¬ 
tain matters under the provisions of s. 19, 
Reg. VII of 1822. See Field, Ev., 607. 
But see Lawson, Pres. Ev., 120, 137, where 
the rule is stated to be that “ the omis¬ 
sion of a party to an action to testify to 
facts or to produce evidence in explana¬ 
tion of or to contradict adverse testimony 
raises a presumption against his claims, 
unless the evidence is not peculiarly within 
his power, or is privileged ." Wentzvorth 
v. Lloyd, 10 H. L. Cas., 589. 

(7) Cr. Pr. Code^, s. 342; v. also ib., ss. 
161, 175. 

(8) See for an application of this rule: 
Abdul Karim v. Manji Hansraj, 1 B., 295 
(1876); Shearman v. Fleming, 5 B. L. 
R., 619 (1870), and case cited, post. 

(9) See Bhog Hongkong v. Ramanathan 
Chctty, 29 C., 334 (1902). Aung My at 
v. Ilia May, 12 Bur L. T., 116; s. c„ 52 
I. C., 650. If the drawee alleges that the 
maker came into possession of the note 
unlawfully, the onus is on him to prove 
it, ib. 
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that the goods ordered have been delivered. Similarly a receipt for the last 
year’s or quarter’s rent is evidence of all the rent previously accrued having 
been paid.(l) The plaintiff in a suit on a bond for money, with a view to anti¬ 
cipate the possible production of the bond by the defendant and the presump¬ 
tion of payment that might otherwise be drawn from its being in the posses¬ 
sion of the obligor, accounted for not producing it by alleging that the defendant 
bad stolen it. The defendant admitted the execution of the bond, but alleged 
that he had paid it. Held that the defendant was bound to begin and prove 
payment either by the production of the bond or other evidence or by both. (2) 

In the case cited in the Privy Council where in a suit for a sum due on a 
mortgage-bond the plaintiff had alleged that the original was lost and had ten¬ 
dered a copy and the defendant had admitted the execution but had pleaded 
that the bond had been discharged and had produced the original which purpor¬ 
ted to bear an endorsement by the mortgagee’s agent, it was held that under this 
section the onus of proving that the debt was outstanding lay on the plaintiff.(3) 

A plaintiff sued for confirmation of possession and registration of certain property 
which had been mortgaged to him by defendants. The transaction on the face 
of the deed was an absolute sale ; but an ekrar was executed at the same time 
as the mortgage, which reserved the equity of redemption to the mortgagor, 

I his ekrar was made over to the defendant, the mortgagor. Plaintiff’s allegation 
was that the ekrarnamah was returned to him by the mortgagor who thus 
surrendered the equity of redemption. Defendant alleged tha*t the ekrar had 
been lost, and had somehow found its way to the plaintiff. Held that the 
presumption of law was in favour of the plaintiff who had possession of the 
ekrar and that the onus of proving its loss lay upon the defendant.(4) On the 
other hand, there is a presumption that a grant remains in force from the fact 
that the original documents evidencing the grant remain in the hands of the 
grantees.(5) Though the presumption is a strong one, it may of course be 
that- the circumstances of the case rebut it.(6) Consent raises a presumption p nn Qp n f 
m favour of the validity of a transaction. But the presumption is rebuttable. (7) 

R is a very general presumption that things once proved to have existed Conlinu- 
I£L a particular state are to be understood as continuing in that state until the *nce. 
contrary is established by evidence either direct or circumstantial. (8) Thus 
where possession, the authority of an agent, the holding of an office, adultery, 
insanity, a debt or obligation, or the like, have been shown, their continuance 
Y 7 j Plumed.(9) The subject has been already dealt with in the notes to 

illustration (d) to which the reader is referred. Common applications of this 
presumption are the rules touching the continuance of life enacted in sections 
107 and 108, ante , and of certain judicial relations such as partnership, tenancy 
and agency enacted in section 109, ante . Connected with the subject of conti¬ 
nuance of life is the question of the presumption of survivorship in common 
disaster. Allusion is here made to those cases where several persons, generally 
of the same family, have perished by a common calamity, such as shipwreck 


( 1 ) laylor, Ev., § 78, and cases th 
cited. 

,All. Chuni Kvor v - ^dai Ram, 6 A., 
(.1883). 

(3) Muhammad Mehdi Hasan Khan 

wfCl • C " 34 A - 511 (1912) 

v - * am 

S-U. «'« 

• A ' 43 ; 4 Bom. 1 . R„ 378. 


(7) R antes It Chandra Chakrahati v. 
Sasi Bhusan Upadhay, 23 C. W. N., 1025 ; 
s. c., 30 C. L. J., 56. 

(81 Best, Ev., § 405; Taylor, Ev., §§ 
196—203. That is, continuing forward. 
It possession in one year be found there 
is no presumption as to possession in 
previous year, see 50 I. C., 196. 

(9) lb., see Dip Singh \ Giraud Singh, 
1 All. L. J. (1903); where a mortgage 
having been admitted by the defendants 
the enus was held to lie on them to show 
that it had ceased to exist. 
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earthquake, conflagration, railway accident, or battle, and where the priority 
in point of time of the death of one over the rest exercises an influence on the 
rights of third parties. The civil law recognised certain arbitrary rules or pre¬ 
sumptions for determining the relative times of death of two or more persons 
who perished in the same catastrophe. These rules were based on the age, 
sex, or state of health of the parties. So a child under the age of puberty was 
presumed to have died before its parent, but if above that age the rule was 
reversed. These fixed presumptions, however, never prevailed in the Common 
Law, and the Courts rejecting this conjectural mode of ascertaining the truth, 
have laid down the rule that the case must be determined upon its own peculiar 
facts and circumstances whenever the evidence is sufficient to support a finding 
of survivorship, but in the absence of any such evidence the question of such 
survivorship is regarded as unascertainable, and in such cases, the question is 
determined as if the death of ail occurred at the same moment. In other words, 
the fact of survivorship, like every other fact, must be proved by the party 
ascertaining it.(l) Thus in a recent English case where the bodies of a husband 
and wife were found titjd together, the Court gave leave to swear the death of 
the wife on or since the day when she was last seen alive and declared that 
there was no reason to believe that her husband had survived her.(2) 

Although this rule as to the presumption of continuance of the existing 
state of things has been long sanctioned, it is stated in very general terms and 
must have a reasonable interpretation. It is always disputable, and while 
sometimes entitled to considerable weight, it is frequently liable to be rebutted 
by very slight circumstances. The rule has been held to apply to some cases 
where obviously after a limited time the presumption could have little weight. 
Perhaps the chief value of the presumption is to determine, in the cases to which 
it applies, on whom shall rest the burden of proof(3) : and this view of the func¬ 
tion of the presumption has been taken bv the framers of this Act in sections 
10.7—109, ante. 

Hindu If Hindu families migrate from one part of the country to another, the 

presumption is that they carry with them the laws and customs as to succession 
prevailing in the province from which they came. (4) 

Hindu The acquirer of property presumably intends to retain dominion over it, 

a? W icjiHnn* an( ^ * n ca,s ? a ^ 1K ^ U widow the presumption is none the less so when the 
by widow, with which the property is acquired is one which, though derived from 

her husband’s property, was at her absolute disposal. Inasmuch as the widow’s 
. 4 absolute power of disposition over the income derived from the widow’s estate 
is now fully recognised, she will be presumed, in the absence of an indication 
of her intention to the contrary, to retain the same control over the investment 
of such income.(5) 

And where a Hindu widow spends the income which is her absolute pro¬ 
perty in the erection of buildings on lands belonging to the estate, it will be 
i presumed that she intended such buildings to be an accretion to the estate.(6) 


v (l) v. ante. pp. 160—161; Best, Ev., 
410; Taylor, Ev., §5 202, 203; Underwood 
v. Wing, 19 Beav., 459 ; 4 D«:G. M. & G., 
633 ; Wing v. Angrave, 8 H. L. Cas., 183. 
The strength and health, etc., of a party 
may be properly considered as a circum¬ 
stance , but standing alone it is sufficient 
to sliiit the burden of proof, Wharton, 
Ev., $S 1280—1282. 

<.2) In the goods of Good (1908); 
Time. E. R., v. 24, p. 492, following In 
the goods of Bernjon (1^01), P, 141, in 
which case a husband and wife perished 


in a massacre in China. 

(3) Burr. Jones, Ev., § 52; see Wharton, 
Ev. 85 1284—1296 (on presumptions of 
<_ <ustancv and uniformity) and ib,, §| 
1274—1283. 

(4) Parbati Kumori v. Jogadis Chun- 
der. 29 C.. 433 (1902). 

(5) Akkanmt v. Vcnkaya , 25 M , 351 

(1901). 

(6) Rajah Venkata Narasimha Appa 
Rao v Rajah Sttrenani Venkata Gopala 
Row, 31 M.. 321. 
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In addition to the following notes reference should be made to 
those cited in Commentary to ss. 101—104, ante. It is a doctrine of 
Hindu law in the case of adoption that “ permission is to be presumed 
in the absence of prohibition.” This maxim, however, relates to the 
person who gives and not to the person who receives a child in adoption.(l) 
Adoption being a proper act, it will be presumed that when the majority 
give their consent such assent was given on bond fide grounds. (2) After 
a long lapse of time and when there is satisfactory evidence of the recognition 
of an adoption for a series of years, the presumption is that everything 
necessary to render the adoption valid has been performed So in a case to set 
aside an adoption on the ground that the ceremonies had not been performed 
where there was satisfactory evidence showing that the adoption had been con¬ 
tinuously recognised for a series of years and that the party adopted had been 
in possession, either in person or through his guardian, of the property in dis¬ 
pute, held that the Court might well dispense with formal proof of the perfor¬ 
mance of the ceremonies, unless it were distinctly proved, on the part of the 
piaintiff, that the ceremonies had not been performed.(3) A Hindu testator by 
his will gave authority to his widow, with the consent of his mother, to adopt 
a son, in pursuance of which a son was adopted, and the other provisions of the 
will acquiesced in by the family for twenty-seven years, when a suit was brought 
by one of the testator’s heirs, claiming the estate then in possession of the 
adopted son, on the ground that the adoption was invalid. Held that, although 
the defendant was bound to prove his title as adopted son as a fact, yet from the 
long period during which he had been received as adopted son, every allowance 
for the absence of evidence to prove such fact was to be favourably entertained 
and that the case was analogous to that in which the legitimacy of a person in 
possession had been acquiesced in for a considerable time, and afterwards 
impeached by a party, who had a right to question the legitimacy, where the 
defendant in order to defend his status , is ‘allowed to invoke against the claim¬ 
ant every presumption which arises from long recognition of liis legitimacy by 
members of his family; and that the case of a Hindu, long recognised as an 
adopted son, raised oven a stronger presumption in favour of the validity of his 
adoption, arising from the possibility of the loss of his rights in his own family 
by being adopted in another family.(4) It was held by the Privy Council that 
in the absence of proof of a valid adoption (which proof the lapse of time had 
made impossible) it was incumbent on tee appellant, before any presumption of 
the fulfilment of the conditions of sm adoption was justified, to establish an 
initial probability that the adoption w .3 likely to have been made and that the 
conduct of the parties cognizant of the facts had at least been consistent with 
such a hypothesis.(5) And in a case where there was no direct evidence of 
much value, but it was found that the alleged adopted son had succeeded to 
the inheritance and enjoyed it without opposition, and t^at documents had 
been framed on the basis of his adoption, it was held by the Privy Council that 
the adoption could be presumed to be valid.(6) Where an adoption has been 
acquiesced in for many years, the consent of some person competent to give 
away the adopted son should be presumed.(7) In a suit for a declaration that 
an adoption long acted upon is fraudulent, the 07 ius is on the plaintiff to establish 
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(1) Tarini Charan v. Saroda Sundari, 
3 B. L. R„ A. C. J., 145 (1869). 

(2) Venkata Krishnanima v. Annabw- 
namma, 23 M., 486 Q899). 

(3) Saboo Bewa v. Nahagun Mailt. 2 
u R., App., 51 (1869); and*## Nitta- 

15 (1871) V Krishna D y°b * B. L. R., 

Ra { c " dr ° Hath v. Jogendro Nath , 
‘loo. I. A., 67 (1871); Sea Mayne's 
Hmdu Law, 8 348; West ft Rubier, 3rd 


Ed , 1907. 

(5) Harshankar Patrtab Singh v. I al 
Rity:hur<ij Singh, P. C. (1907) ; 29 A., 519; 
34 I. A., 125. 

‘6 Rup Naraitt \. Musst Copal Devi, 
P. C. (1909), 36 C, 780. For cases of 
adoption sec Dituakar Kao v. Clmndanla! 
Kao, P. C . 44 C\, 201 (1917); Sonisunda- 
ram v. VaithiKnga, 40 M., 846 (1917). 

( 7 > Attandrav Sivaji v. Cane ah fishvant, 
7 I|om. H. C. R. (App.), 33 (1863). 
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the fraud which he alleges.(l) It is incumbent upon one seeking to dispute 
an adoption on the ground that the person making it was a “ disqualified 
proprietor, to show that all the procedure necessary to make such person a dis¬ 
qualified proprietor was carried out according to law.(2) Where the general 
intention of a Hindu to be represented by an adopted son is clear, effect should 
be given to it, if this is possible without contravening the law.(3) It is a rudi¬ 
mentary principle of Hindu Law that no one can adopt a son to a dead man 
except his widow; but her choice may be restricted in various ways, as when 
the husband named persons whose consent would be necessary.(4)" In a case 
in the Madras High Court where a widow authorised bv her husband to adopt 
a son if and when she chose, adopted her own brother by the interested advice 
of her father, when she was eleven years old, it was held that adoption when 
a minor made without independent advice was void ab initi'o and could not 
be validated by later ratification.(5) No estoppel arises from an invalid 
adojjtion unless through it the position of the party setting up the estoppel has 
been changed to his disadvantage.(6) There is no presumption of an adoption 
in the absence of evidence of it or supporting circumstances.(7) In the con¬ 
struction of an authority to adopt, the rule that the adoption should be to the 
last male owner applies to a Hindu family governed by the Mitakshara Law.(8) 
As to estoppel by adoption, see notes to section 115, post; and generally section 
101—104, ante. As to Marriage, v. post , “ Marriage : ” notes to section 112, 
ante : and Index, sub voc., “ Marriage” 


Hindu Law: 
Gift. 


Hindu Law: 
Endow¬ 
ment. 


The principle of joint tenanc}' appears to be unknown to Hindu law, except 
in the case of coparcenary between the members of an undivided family. Amonrr 
Hindus when property is given to two persons jointly, there is no presumption 
that the donor intended to annex the condition of ownership.(9) 

As to the presumption of English law that a gift made under certain cir¬ 
cumstances is a d°nalio mortis causa being inapplicable to Hindus, see the case- 
undermentioned. (10) A deed of gift in favour of a daughter vail not be treated 
as a Jr Perpetuity unless such intention is clearly shown ; for since a Hindu 
is ordinarily aware that a woman normally takes only a limited interest, and 
since he ordinarily wishes that his estate should not pass away from his family, 
there is a presumption that he gives only a life-interest to a daughter and that 
a grant for maintenance is only for the life of the grantee.(l 1) But this presump¬ 
tion as to maintenance is not an inflexible rule of Law.(12) And when a grant 
vests property in the grantee and his descendants by terms sufficient to create 
an hereditary estate, such estate is not made inalienable merely bv a direction 
that certain persons are to be maintained.(13) 

In the case of endowments made by Hindus for the worship of idols, it is 
presumed that the intention of the donor is to preserve the sheba in the family 
rather than to confer a benefit on an individual, but in the absence of words in 
the deed of gift denoting an intention that the gift should belong to the family, 
that presumption will not arise.(14) Where certain Hindu texts were referred to, 


(P Gooroo Prosunno v. Nilmadhub 
Singh , 21 W. R.. 84 0 873). 

(2) Ishri Prasad v. Lalji Jos, 22 A., 
294 (1900). 

(3) Sarada Prosad Pal v. Rama Pati, 
17 C. W. N., 319 (1912). 

(4> Amriio J 4 al Dutt v. Surnomoyi Dost, 
P. C., 27 C.. 996 (1900). 

(5) Sattiraju v. V enkataswami 40 M . 
925 (1917). 

V ait hilinga Mudali v. Natcsa Afu- 
dali. 37 M. # 529 (1914). 

( 7 ) lb. 

(8) M ad ana Mohana v. Purushatoma, 


38 M., 1105 (1915). 

(9) Bat Ditvali v. Paiel Bcchardas, 26 
B., 445, 448 (1902). 

(10) Kumar a Uptndra v. Nobin Krishna, 

3 B. 1. R. (O. C.), 113 (1869). 

(11) Nanda Gopal Sinha v. Poresh Moni y 
Debi 17 C. L. J.. 464 (1913). 

(12) Secretary bf State v. Rash idul 
Huq, 18 C. L. J., 31 (1912). 

(IP Secretary of State v. Rashida? Huq. 
18 C. L. J., 31 (1912). 

(14) Chundcrnaih Roy v. Kooar Gobind- 
nalh. 11 B. L. R. 36, 114 (1872). 
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to show that a Bairagi is condemned to a life of perpetual poverty, and is in¬ 
capable of acquiring property for his own use and benefit; it was held that 
such precepts could not be looked on as anything more than counsels of perfec¬ 
tion, and could not be held to carry much weight in the absence of clear and 
satisfactory proof that, as a matter of fact, the mohunt in question had no 
private funds at his disposal. (1) 

Hindu law is in the nature of personal usage or custom, and where an 
ancient family custom is shown to have existed among Hindus, the presumption 
is in favour of the continuance of that custom, even though the family have 
migrated (2) In the case of a family the members of which have migrated from 
a part of the country governed by the Mitakshara law, the presumption is that 
they are governed by the Mitakshara law until proof is given of their having 
adopted the law of their new domicile.(3) This presumption may be rebutted 
by showing that, except as regards marriage, all ceremonies in the family are 
performed according to the law of the Bengal school and by Bengal priests 
or by other facts.(4) 

When a Hindu family is joint in food and worship, and is shewn to be pos¬ 
sessed of some joint property(5), the presumption is that all the property they 
are possessed of is joint property, and that all acquisitions have been made from 
joint funds, and the onus of proving that ariv portion of that property is sepa¬ 
rate or self-acquired is on the person who alleges it.(6) 

This presumption of joint property arising out of a nucleus of joint property 
cannot be sufficiently rebutted by evidence that the name of one member of 
the family only appeared as that of sole owner in revenue-records or in other 
documents relating to the property.(7) But in a case in the Privy Council it 
was held that while separate entries in revenue-records may be in themselves 


(1) Since Mohan Kishora v. Coimba¬ 
tore Spinning Co., 26 M., 79, 82 (1902). 

(2) Surcndra Nath v. Hiramani Bur- 

main, 1 B. L. R. (P. C.), 26 (1868). 

Pitambar Chandra Saha v. Nishikanta 
Saha, 32 C. L. J., 52; Sarada Prasanna v. 
Uma Kanta, 37 C. L. J., 233. 

(3) Pirthec Singh v. Shco Soondurcc , 
8 W. R.. 261 (1867). 

(4) Ram Bromo v. Kaminee Soondurcc, 
6 W. R., 295 (1866). Pitambar Chandra 
Saha v. Nishikanta Saha, 32 C. L. J., 52. 

(5) Denonath Shaw v. Hurrynarain 

Shaw, 12 B. L. R., 349 (1873) : Taruck 
Chunder v. Jogeshur Chunder, 11 B. L. 
R. } 193 (1873), per Couch C. J., overruling 
Shiu Golatn v. Baran Sing, 1 B. L. R. 
(A. C.), 164; and dissenting from Khilut 
Chunder v. Koonj hall, 11 B. L. R., 194 
(1868) ; s. c., 10 W. R., 333; Soobheddur 
Dassee v. Bolaram Dewan, W. R., Sp. 
No. 57 (1862) ; and approving Koonj Be- 
haree v. Khclturnaih Dutt, 8 W. R., 270 
(1867); Dhunoodharce hall v. Gunput 
hall, 11 B. L. R., 201 (1868); Radhica 

Prosad y. Dharma Dasi, 3 B. L. R. (A. 
C.), 124 (1869) ; Neclkristo Deh v. Beer 
Chunder, 12 Moo. I. A., 540 (1869); $. c., 
3 B. L. K. (P. C.). 13 (1869); 12 Suth. 
P. C. discussed also in Bholanath v. Ajoo- 
dhia, 12 B. L. R.. 336 (1873); s. c., 20 
W. R., 65; Denonath v. Hurrynarain, 12 
B. L. R.. 349 (1873); Gobmd Chundpr v. 
Doorgapcrsaud. 14 B. L. R., 337 (1874). 


(6) Dhurm Das v. Shama Soondari, 3 

Moo. I. A., 229 (1843) ; Gopeckristo Go- 
sain v. Gunga Pcrsaud, 6 Moo. I. A., 53 
(1854); Naragunty v. Vcngama, 9 Moo. 
I. A., 66 (1861); Prankishen Paul v. 

Mothooramohun Paul, 10 Moo. I. A., 53 
(1865) ; Abed Ali v. Mohcshur Buksh, 
Sev. Aug. Dec., 1863, p. 801 (1862) ; Tara 
Churn v. Joy Narain, 8 W. R., 226 (1867) ; 
halla Srcedhur v. hala Mad ho, 8 W. R., 
294 (1867) (character of strict proofs re¬ 
quired to rebut presumption in favour of 
joint estate in joint Hindu family), Pran- 
kristo v. Bhageeruttc, 20 W. R., 158 

(1872) ; Gajcndar Singh, v. Sardar Singh, 
18 A., 176 (1895). Where the plaintiffs 
set up a case which was inconsistent with 
the presumption of the family remaining 
joint, it was held that it was for them 
to prove that separation took place as 
they alleged; Ram Ghulam v. Ram Bchari, 
18 A., 90 (1895) ; Anandrao Gutipatrao 
Vasantrao Madhanrao (1907), 11' C. V. 
N., 478; hal Bahadur v. Kanhaiya hal, P. 
C. (1907); 29 A., 244; Ganpat Marwari 
v. Balmakund Bchara, 18 C. L. J., 548 
(1913). 

(7) Chectha v. Miheen hall. 11 Moo. 

I. A.. 369 (1867); Hydcr Hosain v, Ma¬ 
homed Hossain, 14 Moo. I. A,, 401 

(1872) ; Jussoondah v. Ajodhia, 2 Ind. 
Tur., N. S., 261 (1867) ; Janokee Dassee 
v. Kisto Komttl, Marsh , 1 (1862). 
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inconclusive in rebuttal of tlie presumption of jointness, yet when they are 
supported by other transactions pointing to separation, and no evidence to 
reconcile such entries and such transactions with jointness is given by the 
members of the family, separation may be taken as proved.(1) Nor is evidence 
only of separation in mess sufficient to rebut the presumption(2), although 
separation in both dwelling and food if not conclusive evidence of separation 
in estate, will give rise in Hindu law to a presumption of separation in estate.(3) 
Where the members of a Mahommedan family live in commensality they do 
not form a joint family in the sense that Hindus do, and there is therefore no 
presumption at all m Mahommedan law that the acquisitions of the several 
members are made for the benefit of the family jointly.(4) The Bombay High 
Court dissented from the High Courts of Calcutta, Madras and Allahabad on 
this point till recently ; but now a Full Bench of that High Court has held that 
Art. 127 of the Second Schedule of Act XY of 1877 does not apply to the pro¬ 
perty of a Mahommedan or any other person not a Hindu, in the absence of proof 
that he had adopted as a custom the Hindu law of the joint-family.(5) In the 
case of further acquiiements, it would not be sufficient to show that the con¬ 
sideration-money passed out of the hands of the member claiming the purchased 
property as self-acquired without its being shown that the funds were exclusively 
his own.(6) The fact that certain parcels are held in severalty does not do 
away with the presumption that the rest of the estate is joint(7); but evidence 
by a purchaser at an execution-sale under a decree passed against one member 
of a joint family to the effect, that there had been separate trading beyond 
separate funds and property belonging to the several members of the family 
was held to disclose a state of things sufficient to weaken, if not altogether to 
rebut, the ordinary presumption of Hindu law as to property in the name of 
one member cn a joint family and throw on those alleging it the onus of estab¬ 
lishing the jo 1 2 3 * * * * * * * 11 *! nature of the property claimed.(8) In the undermentioned case 
the family of the deceased, consisting of his father and two sons (of whom one 
was the deceased father of the plaintiff) was not shown to have had any ancestral 
property, but it had acquired property by trade in which the father and the 
two sons were jointly engaged. There being no indication of an intention to 
the contrary, it was held that it must be presumed that the property thus 
acquired was held by the members of the family as joint property with the 
incident of the right of survivorship.(9) Lastly, the presumption of union has 
been held to be stronger as between brothers than as between cousins, and the 
presumption is weaker the farther from the common ancestor the descent has 
proceeded.(10) There is no presumption when one coparcener separates from 
the others that the latter remain united.(ll) The presumption that all property 


(1) Ram Singh v. Must. Tursa Kxm- 
rvar, P. C., 17 C. W. N., 1085 (1913), per 
Ameer Ali, J. 

(2) Bancc Madhub v. Baggobuttv Churn, 
8 W. R., 270 (1867). 

(3) Mussumat Anundee v. Khcdoo Lai 

14 Moo. I. A.. 412 (1872) ; Jogun Kocr 

v. Rughoonundun Lai, 10 W. R., 148 

(1868). 

(4; Hakim Khan v. Cool Khan 8 C , 

826 (1882); 10 C. L. R., 603. Sec 

Muhammad Wali Khan v. Muhamad 

Mohi-ud-din, 24 C. W. N., 321. 

(5 > !sop Ahmed v. Abhramji Ahmadji 
F. B.. 41 B. t 588 (1917) (Shah. !., dis¬ 
senting). In thin case it was said that 
the Bombay High Court in a series of 
urong decisions had followed Sayad 
Culam Hussain v. Bibi Auvaranissa, P. J., 


170 (1885) but now disregarded them in 
accordance with the rule in Tricorn das 
Coverji Bhoja v. Sri Sri Gopinath Jiu 
Thakur, P. C., 19 Bom. L. R., 450 (1916). 

(6) Koonj Bcharee v. Khcturnath Dutt, 
8 W. R., 270 (1867). 

(7) Sreeram Chose v. Srcenath Dutt 
7 W. R., 451 (1867). 

(8) Bodh Singh v. Gunesh Chunder, 12 
B. L. R. (P. C.), 317, 326, 327 (1873). 

(9> Gopalasami Chetti v. Arunachelam, 
27 M.. 32 (1903). See Muthu Rama - 
krishna Naicken v. Marimuthu Goundan, 
38 M , 1036 (1915) ; Kishcn Pcrshad v. 
flar jX drain Singh, 38 I. A., 45 (1911). 

(10) Mora Vishwanalh v. Goncsh Vitlbal, 
10 B‘»m. H. C. R.. 444, 453 (1873). 

(11) Balabux v. Rukhmabai, 30 C., 725 
(1903). 
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held by any member of a joint family so long as the family remains pint is 
joint-property applies to families governed by the Dayabhaga.( 1) As to the 
presumption that a father dealing with self-acquired property intended that it 
should be taken as ancestral estate, see below.(2) See Notes to ss. 101 104 

sub voc ., “ Hindu Law.” 

There is no presumption that a loan contracted by the manager of a joint 
Hindu family lias been contracted for a family purpose.(3) 

Where immovable property is devised to the testator’s wife as “ malik ” 
of the property, unless there is something in the context to the contrary, the 
widow takes an absolute and not merely a life-interest in the property. The 
mere fact that the donee is the testator’s wife is not sufficient to rebut the pre¬ 
sumption of that meaning. (4) 

It is incumbent on a plaintiff suing as the reversionary heir of a Hindu 
proprietor who has died leaving a widow, to show that the property claimed 
in the suit and found in her possession, has vested in the husband.. There is no 
presumption of law arising where the late husband possessed considerable pro¬ 
perty, that property found to be in the possession of the widow after Ins death, 
must, have been included in that which belonged to him unless he snows that 
she obtained the property from another source.(5) 

There is a general presumption against misconduct of all kinds, no presump¬ 
tion being perhaps more highly favoured in the law than that of innocence. 
And the more heinous and improbable a crime is, the greater is the force of the 
evidence required to overcome this presumption.(6) Although some of the 
reasons which led to the adoption of this presumption have disappeared with 
severity of the old criminal law, yet the sacredness of reputation and liberty 
still gives sanction to the rule that the law presumes in favour of innocence. 
Every man is to be regarded as legally innocent until the contrary be proved, 
and criminality is never to be presumed.(7) In the inferior Courts of this 
country, the right principle is occasionally reversed, and a person is presumed 
to be guilty the moment he is accused, and every attempt on his part to prove 
his innocence is regarded as vexatious.(8) When the facts found proved in a 
case are perfectly consistent either with the innocence or guilt of the accused the 
presumption of innocence should prevail.(9) The inference of guilt can only be 
made if the inculpating facts are shown to be incompatible with the innocence of 
the accused and incapable of explanation on any other reasonable hypothesis.(10) 
The favour with which this presumption is regarded is shown by (amongst ut her 
facts) the fact that other presumptions often have to yield to that of innocuiice(ll), 
and by the fact that, although ordinarily the burden of proof is on the party 
asserting the affirmative of the issue, yet if proof of a negative is necessary to 


(1) Rama Nath Chatter jee v. /Cujmw 
Kamini, 4 C. L. J. ( 56. 

(2) Nagalingam Pillai v. Ramachandra 
Tevar, 24 M., 429 (1901). 

(3) Soiru Padmanakh v. Narayanrao, 18 

B. , 520 (1893). See Krishna v. Vasudcv, 
21 B, 808 (1889). 

(4) Surajmavi v. Rabi Nath 
Ogha, P. C. (1907), Times L. R., v. 24, 
218, approving Padam Lai v. Tek Singh. 
29 A., 217. 

(S') Dixvan Rats v. Imiarpal Singh, 26 

C. , 871 (1889). 

(6) Weston v. Pear\' Mohan Das, 40 C., 
898 (1913). 

(?) Burr. Jones. Ev., § 111: Tavlor. Ev., 
H 112—118; Best. Ev., §§ 334, 346; 1 
fjrccnleaf, § 35; l.awson, Pres. £v., 433 


et scq.; Wharton, Ev., § 1244; Starkie, 

E '(8> Sltcoprakash Singh v. Rawlins, 28 
C.. 594 (1901). 

(9) R. v. Ramchandra Dhondoo, 6 Bom. 
L. R, 551 (1904). 

(10) /:• .peror v. Kangal Mali, 41 C., 601 
(1914), vr Woodroffe, J. 

(Ill \ fyior* Ev., § 114; Burr. Jones, 
Ev., §9 I 1 , 100, 102; Best, Ev., 5§ 329, 
334, 346. The presumption of innocence 
is stronger than the presumption of pay¬ 
ment, continuance of life or of tilings 
generally, and of marriage; but is less 
strong than the presumption of knowlcdR? 
of the law or of sanity; Lawson, Pres. 
Ev.. 582. 
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establish guilt, such proof must be giveu.(l) The presumption of innocence in 
Criminal cases signifies no more than that if the commission of a crime is directly 
in issue, it must be proved beyond reasonable doubt.(2) The proof of <milt 
must depend on positive affirmation, and cannot be inferred from mere absence 
of explanation ; but if there is evidence which involves an accused person in 
considerable suspicion, he is called in (for his own sake) to reconcile it with his 
innocence. (3) 

This presumption has its most frequent applications in the criminal law; 
hut though it has sometimes been said to have no place in civil issues except 
so far as it regulates the burden of proof(4), yet the weight of authority in 
England when misconduct or crime is alleged, whether in a criminal or in a civil 
proceeding, whether in a direct proceeding to punish the offender or in some 
collateral matter, presumes the accused to be innocent until strictly proved 
to be guilty beyond a reasonable doubt.(5) The presumption of innocence in 
civil cases has been stated to be that “ a person who is shown to have done any 
act is presumed to have done it innocently and honestlv and not fraudulently, 
illegally, or wickedly. (6) In accordance with this principle, it has been held 
in America that in a civil action on a policy of insurance a death must be pre¬ 
sumed to have been a natural one and not a suicide, when there is no evidence 
as to its cause, since suicide is felony.(7) The presumption of innocence may 
be overthrown and a presumption of guilt be raised bv tlie misconduct of the 
party in suppressing or destroying evidence. (3) 

The presumption is of constant application in civil actions when fraud is in 
issue. There is a presumption against fraud in the sense that fraud will not be 
assumed without evidence, good faith in all transactions being presumed. In 
the ordinary transactions of life, fairness and honesty are presumed, and con- 
veyances, sales and contracts generally are presumed to have been made in 
good faith until the contrary appears. Odiosa el inhonesta non sunt in lene prossu- 
rnenda.(V) So also the law presumes against vice and immorality, and on 
this ground presumes strongly in favour of marriage, so that cohabitation and 
reputation are generally held to be presumptive evidence of marriage.(10) One 
of the strongest illustrations of this principle (although resting also in some 


(1) Williams v. East India Co., 3 East. 
192; Taylor, Ev., § 113. 

(2) Amrita Lai Hazra v. Emperor, 42 
C.. 957 (1915). 

(3) lb. 

(4) Wharton, Ev., § 1245. It has been 

said that this presumption has no evi¬ 
dentiary force, being founded on no pre¬ 
sumption of fact; being in most instances 
a paraphrase of the rules regulating the 
burden of proof; and that what is meant 
is this: if a man be accused of crime he 
must be proved guilty beyond reasonable 
doubt. Best, Ev., Amer. Notes, pp. 309, 
310. 386. The weight of American 

authority .appears to support the proposi¬ 
tion that in civil actions, althojgh the 
charge of a crime is to be esta lished, a 
preponderance of testimony is ufficient: 
Burr. Jones. Ev., 8§ 15, 193. 

(5) Steph. Dig.. Art. 94; Taylor. ®y„ 
§ 112, Best. Ev., 346; Mayen v. Alston, 
16 M., 245 [” He in clearly well founded 
in saying that so far an appellants impute 
to respondents misconduct or dereliction 
ot duly, it is for the former to establish 


their case The presumption is against 
such misconduct or violation of duty un¬ 
til it is proved by the party who makes 
the imputation.”] Per Mtittusami Ayyar, 
J.. Gaur Mohun v. Tarachand, 3 B. L. R., 
App. 17 at p. 20 (1869). “It must be 
always borne in mind that want of bond 
fidcs should not be presumed against any¬ 
body,” per Mitter, J. 

(6) Lawson. Pres. Ev., Rule 19. p. 93. 

(7) Walcott v. American Life, etc.. 
Society (1891), 33 Am. 3t. R., 923. 

(8) v. ante. p. 785. 

(9) Best. Ev. § 349: see ante notes 
to ss. 101 — 1 f 4. p. 670‘ and note to s. 
111. ante: Ke.r. Frauds. 2nd Ed., 448; 
Lawson, Pres. Ev., 93 ; Savlappa v. Dev- 
cliand, 26 B. 132 (1901). [“There is 
no more reason to presume fraud than to 
presume negl’gence.”] 

(10) Rest Ev.. 8 349; Lawson. Pres. 
Ev.. 104; exceptional cases are criminal 
and divorce proceedings; v. ante , 9. 50. 
pp. 447. 448 and see “ Marriage,” p. 799, 
post . for the presumption as to dissolu¬ 
tion f<v Bur. Jones. Ev., 8 13. 
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iogree on grounds of public policy) is the presumption in favour of the legitimacy 
of children. (1) 


It is a branch of this rule that ambiguous instruments or acts shall, if pos¬ 
sible, be construed so as to have a lawful meaning. Thus where a deed or other 
instrument is susceptible of two constructions, one of which the law would 
carry into effect, while the other would be in contravention of some legal prin¬ 
ciple or statutory provision, the parties will always be presumed to have in¬ 
tended the former.(2) There is a legal presumption in favour of a deed, that 
it is honest and is what it purports to be.(3) Wrongful or tortuous conduct 
will not be presumed.(4) All persons are presumed to have duly discharged 
any obligation imposed on them by law. Thus the judgments of Courts of com¬ 
petent jurisdiction are presumed to be well founded, and their records to be 
correctly made ; judges and jurors are presumed to do nothing causelessly or 
maliciously ; public officers are presumed to do their duty, and the like.(5) 
Further, all testimony given in a Court of Justice is presumed to be true until 
the contrary appears, perjury not being presumed(6) When a person is required 
to do an act, the omission to do which would be criminal, his performance of 
that act will be intended until the contrary is shown.(7) 

On the same principle rests the rule that negligence is not to be presumed ; 
it is rather to be presumed that ordinary care has been used. And the person 
charging negligence must show that the other party by his act or omission has 
violated some duty incumbent upon him and thereby caused the injury com¬ 
plained of.(8) The rule does not apply in the case of common carriers, who, 
on grounds of public policy, are presumed to have been negligent, if goods 
entrusted to their care have been lost or damaged.(9) Bailway Companies 
are not common carriers of passengers. Where such a company is sued for not 
carrying safely, negligence alleged against them must be proved affirmatively 
when denied.(10) 

Where a thing is shown to be under the management of the defendant or 
his agent, and where an accident in the ordinary course of events does not happen 
when the business is properly conducted, the accident itself, if it happens, 
raises a presumption of negligence in the absence of any explanation. In such 
cases the facts are said to speak for themselves. Res ipsa loquitur.( II) AY ken 
goods wkich have been entrusted to bailees for hire are lost, it lies on the bailees 
to show that they have taken as much care of the goods as a man of ordinary 
prudence would, under similar circumstances, have taken of his own goods ot a 


(1) Best, Ev., 349: see s. 112, ante, and 
cases there cited; Lawson, Pres. Ev., 
106, 108. Dttlarev Singh v. Suraj Dhan 
Singh, 43 I. C., 478. 

(2) Best. Ev., § 347. 

(3) Srimati Lakhimani v. Mohendranath 
Dutt, 4 B. L. R., P. C., 16, 27 (1869). 

(4) Best, Ev., § 350. 

(5) Best, Ev., § 350, until the contrary 
appears every person will be presumed to 
have conformed to the laws: R. v. Haw¬ 
kins, 10 East., 211. 

(6) lb., § 352. 

(") Starkie, Ev.. 756. 

(8) Lawson. Pres. Ev., 102, 103; Burr. 
Jones Ev., § 14. As to whether carriers’ 

negligence clause is good in India, see 
Sheikh Mahamad Ravuthar v. British 
India Steam Navigation Co.. 32 M., 95. 

(9) Ross v. Hill, 2 C. B., 890: Coggs 
v. Bernard , 2 Ld. Raym., 818; Chafatmull 
Doogur v. Rivers Steam Nagivation Co 


24 C., 786 (1897); 26 C., 398 (1898); 
s . c, 3 C. W. N., 145. 

(10) East Indian Railway Co. v. Kah- 
das Mukhcrji, 28 C.. 401 (1901) revers¬ 
ing decision of Lower Court reported in 
26 C., 465 (1898); 3 Q. W. N., 781; 2 
C. W. N., 609. A passenger may law¬ 
fully attempt to get rid of inconvenience 
or danger caused by negligence, provided 
that in so doing he runs no obvious dis¬ 
proportionate risk and is not himself 
guilty of negligence. Bromley v. G. /. P . 
Railway Co., 24 B., 1 (1899). 

(11) Byrne v. Broadlc, 2 H. & 722; 

Scott v. London Dock Co.. 24 L. J., Ex., 
220 ; Kca icy v. London & Brighton Rail- 
~cav Co* b R . 5 Q. B., 411 ; t.houtmull 
Doogui v - Rivers Strom Navigation Co., 
24 C 786 (1897); 26 C., 398 (1898); 
East Indian Railway Co. v. Kalidas Mu- 
hcfji. 2% C.. 404 (1901); 26 C.. 465 

(1 ^ 8 ). 
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similar kind and that the loss occurred notwithstanding such care. If they fail 
to satisfy the Court on that point, they are liable for the loss.(l) Where goods 
are delivered to a Railway Company for carriage not et at owner’s risk,” and 
such goods are lost or destroyed while in the custody of the Company, it is not 
for the owner suing for compensation for such loss or destruction to prove negli¬ 
gence on the part of the Company, but when the owner has proved delivery 
to the Company, it is for the latter to prove that they have exercised the care 
required by the Contract Act of bailees for hire.(2) In a recent case where 
packages of sugar were carried by a Railway Company on the owner’s risk-note 
and he, in consideration of lower freightage, had agreed that the Company 
should only be liable for loss of one or more complete packages through its 
wilful neglect or through theft or wilful neglect by its servants, and some of the 
packages were stolen, it was held that the onus was on him to prove the Com¬ 
pany’s liability, for under section 72 of the Indian Railways Act it had power 
to contract itself out of sections .157 and 161 of the Contract Act.(3) Where 
goods consigned under a through-booking are injured in transit, the delivering 
Railway Company will not be liable under section 80 of the Indian Railways 
Act in the absence of proof that the injury occurred on their line.(4) A Steam¬ 
ship Company is not a bailee, but a common carrier subject to the Carrier’s Act 
and even in the case of a consignment on an owner’s risk-note the onus is on 
it to disprove negligence in case of loss.(5) 


A primd facie case does not take away from a defendant the presumption 
of innocence, though it may, in the opinion of the jury, be such as to rebut and 
control it; but that presumption remains, in aid of any other proofs offered by 
the defendant, to rebut the prosecutor’s j)rimd facie case.(6) It is clear that a 
presumption may be rebutted by a contrary and stronger presumption.(7) 
Where them are conflicting presumptions, the rule has b< d to be(8) that 

the presumption of innocence will prevail against that of the continuance of 
life(9), the presumption of the continuance of things generally(lO) ; and the 


(1) Trustees of the Harbour, Madras 
v. Best & Co., 22 M., 524 (1899). 

(2) Nanku Ram v. Indian Midland 
Railway Co., 22 A., 361 (1900). 

(3) East Indian Railway Co. v. Nath- 
tnal Behari Lai, 39 A., 418 (1917). 

(4) East Indian Railway Co. v. Nope 
Chand Magniram, 19 C. L. J., 434 (1914) 
and see as to liability of Railway Com¬ 
panies. East India Railway Co. v. Nil- 
hanta Roy, 19 C. L- J., 142 (1914) follow¬ 
ing Sheobarut Rani v. Bengal N. W. 
Railway , 16 C. W. N., 766 (1912) but see 
Lai Chand Sew Karan v. East Indian Rail¬ 
way Co., 17 C. W. N., 635 (1913), foot 
note. 

(5) India General Steam Navigation Co. 
B ha gw an Chandra Pal, 40 C., 716 

0913) following Choutmul Dougur v. 
River Steam Navigation Co., 24 C.. 786 
' 189/ > and sec as to liability of steamship 
companies • India General Steam Navigation 
('o. v. Gopal Chandra Guin. 41 C.. 80 
(1914) and Nurang Rai Agarwalla v. River 
Steam Navigation Co., 34 C.. 419 (1907). 

b) Commonwealth v. Kimball, Pick. 
(Mass.), 373 (Amer. 1. Nibaran C>^ndra 
Roy v. R. (1907), 11 C. W. N., tM5. 

(7) layne v. Price, 5 Taunt., 326. 

*8) Lawson. Pres, F.v., 447. 

i.9 1 2 3 4 5 * 7 A . Inhabitants of Gloucestcrsliii * 


2 Barn. & Aid., 386; [it was there held 
that the law presumes the continuance of 
life, but it also presumes against the com¬ 
mission of crimes; that the cases cited were 
distinguishable as they decided only that 
seven years after a person has been last 
heard of, his death was to be presumed, 
but that they did not show that where 
conflicting presumptions exist, death may 
not be presumed at an earlier period]. See, 
however, R. v. Inhabitants of Harborne, 2 
Ad. & Ellis, 540; Lapslcy v. Grierson, 1 H. 
L. Cas., 500; Starkie, Ev., 755. 

(10) Klein v. Landman, 29 Moo., 259 
(Amcr.), IA and B, as husband and wife, 
sued C for slander; they proved their 
marriage, but C proved declarations of the 
wife that she had been married in Ger¬ 
many to another man. It was presumed 
that the previous marriage had been dis¬ 
solved by death or divorce.] It was here 
said :—“ The presumption of law is that 
the conduct of parties is in conformity to 
law until the contrary is shown. That 
a tact continuous in its nature will be 
presumed to continue after its existence 
is once shown is a presumption which 
ought not to he allowed to overthrow 
another presumption, of equal, if not 
greater, force in favour of innocence.” 
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Resumption of marriage.(1) But it is otherwise as to the presumption of 
knowledge of the law(2) and the presumption of sanitv.(3) 


Possession, knowledge or motive, may overthrow the presumption of inno¬ 
cence and raise in its place a presumption of guilt(4), as also may conduct of 
spoliation. (5) As to criminal intention, v. post, “ Intention” A person on 
trial for one crime cannot be presumed guilty because he has, at another time, 
committed a similar or different crime, and the latter fact is not admissible in 
evidence against him. (6) 

But to prove knowledge or intent or motive, a collateral crime may be 
shown(7) and a separate crime from that charged may be shown where it is 
necessary to prove that the crime charged was not accidental.(8) And so in the 
case of embezzlement effected by means of false entries ; a single false entry 
might be accidentally made, but the probability of accident "would diminish 
at least as fast as the instances increased.(9) 


A separate crime from that charged may also be proved where it forms part 
of the res gestCB.(\§) It frequently happens that, as the evidence of circum¬ 
stances must be resorted to for the purpose of proving the commission of the 
particular offence charged, the proof of those circumstances involves the proof 
of other acts either criminal or apparently innocent. In such cases it is proper 
that the chain of evidence should be unbroken. If one or more links of that 
chain consist of circumstances which tend to prove that the prisoner has been 
guilty of other crimes than that charged, this is no reason why the Court should 
exclude those circumstances. They are so intimately connected and blended 
with the main facts adduced in evidence that they cannot be departed from 
with propriety, and there is no reason why the criminality of such intimate 
and connected circumstances should exclude them more than other facts appar¬ 
ently innocent.(U) 


(1) Clayton v. War dell, 4 N. Y., 230 
(Amer.) ; Case v. Case, 17 C., 598 
(Amer.) : A presumption of marriage 
arises from cohabitation. M and Y were 
proved to have lived together and coha¬ 
bited. Y afterwards married S. The 
presumption that Y did not commit bi¬ 
gamy prevails over the presumption that 
M and Y were married. 

(2) Ignorance of the law’, according to 
the well known maxim, excuses no one 
and cannot be pleaded as an excuse for 
the commission of a crime. See cases 
cited in I.awson, Pres. Ev., 453—457. 

(3) Thus if A is charged with a crime, 
the presumption is that A was sane when 
he committed it, and if he wishes to be 
excused on the ground of non-responsibi¬ 
lity, he must prove insanity; Lawson, 
Pres. Ev., 457—459. See s. 105, ante. 

(4) Lawson, Pres. Ev., 478: as to pos¬ 
session of stolen goods, see s. 114, lit. 
(a) ; and as to motive, Starkie, Ev., 50, 
5 L and notes to ss. 8, 14, ante. 

(5) v. ante, p.786. 

(6) v. ante, p. 137, and notes to ss. 14 
Juid i5 ? an te; R, y. Cole, 1 Phil., Ev., 
508; Lawson, Pres. Ev., 481—486; Steph. 
Big., 162—164, where this rule is stated 
to be one of the most characteristic and 
distinctive features of the English crimi¬ 


nal law. Up to, however, the beginning 
of the 18th Century there are to be found 
numerous instances of the admission of 
evidence of this kind, see 6 How. St. Tr., 
935. 

(7) S. 14, ante, and cases there cited; 
Dun's case, 1 Moody., 146; Lawson, Pres. 
Ev., 487—489: R. v. Francis, L. R , 2 C. 
C. R., 128; R. v. Cooper, 1 Q. B. D.. 19; 
R. v. Clecvcs, 4 C. & P«> 221. 

(8) S. 15, ante, and cases there cited; 

R. v. Gray, 4 F. & F., 1102; Lawson, 

Pres. Ev., 489, 490; R. v. Richardson, 2 
F. Sc F., 313; R . v. Gecning, 18 L. J. M. 
C., 215; R. v. Cotton, 12 Cox, C. C., 400; 
R. v. Garner, 3 F. & F., 681 ; R. v. Yoke, 
Russ. & Ry., 531 ; R. v. Roden, 12 Cox, 
C. C., 630; R. v. Dossctt, 2 C. & K., 306. 

(9) State v. La page, 57 N. H., 245 

(Amer.). 

(10) S. 65, ante, and cases there cited; 
Lawson, Pres. Ev., 490—492; and see 
R. v. Taylor, 5 Cox, C. C., 138 [A is 
indicted for arson in setting fire to a rick, 
the property of B . Evidence of A f s Die 
sence and conduct at fires of other rick* 
on the same night, the property of < and 
B, is admissible.! 

(It) Walker's ca. e, 1 Leifih. (Vn.). >57 
(Amcr.L 
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As there is a general presumption in favour of innocence, so where certain 
facts are proved there may arise presumptions in disfavour of innocence.(1) 
Mahom- The rule as laid down in section 112, which is a rule of substantive law 

rue dan rather than of evidence, has no application to Mahommedans so far as it con- 

Lo%v ' flicts with the Mahommedan rule that a child bom within less than six months 

after the marriage of its parents is not legitimate.(2) But Mahommedan law 
raises a strong presumption in favour of legitimacy. In a case where a child was 
bom to a father, of a woman who had resided during a period of seven years 
in his female apartments anterior to the birth of the child taking place, and 
while so residing was recognised to a certain extent as his wife, and the child 
was bom under his roof and continued to be maintained in his house without 
any steps being taken on the father’s part to repudiate his title to legitimacy 
as his offspring: it was held that that was presumptive evidence of marriage 
and legitimacy according to Mahommedan law.(5) Cohabitation aud birth 
with treatment taut amount to acknowledgment is sufficient to prove legitimacy 
although mere cohabitation alone will cot suffice to raise such a legal presump¬ 
tion of marriage as to legitimatize the offspring. An ante-nuptial child is legiti¬ 
mate ; a child born out of wedlock is illegitimate ; if acknowledged, he acquires 
the status of legitimacy. When therefore a child really illegitimate by birth 
becomes legitimated it is by force of an acknowledgment, express or implied, 
directly proved or presumed. These presumptions are inferences of fact. The 
child of a concubine may become legitimate by treatment as legitimate. Such 
treatment will furnish evidence of acknowledgment. The presumption in favour 
of marriage must rest on sufficient grounds and cannot be permitted to override 
overbalancing proofs, whether direct or presumptive.(4) Where a son, although 
not recognised by his father on any particular occasion, was always treated on 
the same footing as the other legitimate sons, the Privy Council held that this 
raised some presumption that his mother was the father’s wife. (5) In another 
case the same principles were applied, although under the circumstances of the 
particular case the presumption of legitimacy was not justified. In arriving at 
this conclusion, however, the Privy Council stated that they wished it to be 
distinctly understood that they did not deny or question the position that, 
according to Mahommedan law, the legitimacy of a child may be presumed from 
circumstances without any direct proof either of marriage or of any formal act 
of legitimation.(6) The acknowledgment of the child as the offspring of the 
acknowledger where the circumstances render it within the bounds of pos¬ 
sibility^) is, however, not merely primd facie evidence which may be rebutted, 
but establishes the fact acknowledged.(8) The acknowledgment of paternity 


(1) See Ch. XX of Lawson on Pres. 
Evidence where these presumptions will 
be found collected, arranged in rules, and 
commented upon. 

(2) Wilson’s Digest of Mahommedan 
Law. p. 83; Field’s Evidence Act, 6th 
Ed., 373 ; 

(3) Hidayat Oollah v. Jan Khanum. 3 
Moo. 1. A., 295. See also Jcswant Sing- 
jc v. Jet Singjcc, 3 Moo. I. A., 245 
(1844) ; Oomda Bibec v. Shah Jonah, 5 
W R., 132 (1866); (the acknowledgment 
of a father renders a son or daughter a 
legitimate child and heir, unless it is im¬ 
possible for him or her to he so) ; Nawab- 
unissa v. Fuzloonissa, Marsh. Rep., 428; 
Ashruffutinissa v. A sec man, 1 W R., 17 
(1864; For case of admissibility of evi¬ 
dence of family custom varying strict 
Mahommedan Law see Muhammad Ismail 
Khun v. I,ala Shcomukh Rai, P. C., 17 


C. W. N. f 97 (1912). 

(4) Ashrufooddoulah v. Hyder Hossein, 

11 Moo. I. A.. 94. p. 113 (1866) ; Ismail 
Khan v. I-'idayat-un-nissa, 3 A., 723 

(1881) ; Wilson’s Digest of Mahommedan 
Law, p. 84. 

(5) Khajooroonissa v. Rozvslian Jehan, 
2 C.. 184. 199 (1876). 

(6) Mahomed Baukcr v. Shurgoon 
Nissa. 8 Moo. I. A., 136 (i860) ; s. c.. 3 
W. R. (P. C.), 37. See also Mussumat 
] aruit-ul-Batool v. Hoscincc Begum, 11 
Moo. 1. A.. 194 (1864). See also Azizun- 
tiissa K ha toon v. Karimunissa Khatoon, 
23 C., 130 (1896). 

(7) Mccr Arshruf v. Mcer Arshcd, 16 
W. R., 260 (1871). 

(8) See also on acknowledgment of 
child by father under Mahommedan Law ; 
(Jomdu Bibee v, Shah Jonah. 5 W. R.. 132 
(1866) ; In re Bibec Nujccbttnnissa, 4 B. 
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legitimating the child ought to be clear and distinct(1); but need not be of 
such a character as to be evidence of marriage. (2)It was held in the case cited 
that the succession of a Mahommedan being an individual succession there 
is no presumption such as exists in the case of a Hindu joint family that property 
purchased in the name of a member of the family was purchased out of joint 
undivided property ; that pri?nd facie therefore the property bought in the 
name of the deceased brother was bought with his money.(3) 

The mere cohabitation of a man and woman, or their behaviour in other Marriage, 
respects as husband and wife, always affords an inference of greater or less 
strength that a marriage has been solemnized between them. Their conduct 
being susceptible of two opposite explanations, the Court, giving effect to the 
presumption of innocence (v. ante) is bound to assume it to be moral rather than 
immoral.(4) The law presumes the validity of a marriage-ceremony.(5) Where 
a man and a woman intend to become husband and wife and a ceremony of 
marriage is performed between them by a clergyman competent to perform a 
valid marriage, the presumption in favour of everything necessary to give vali¬ 
dity to such marriage is one of very exceptional strength, and unless rebutted by 
evidence, strong, distinct, satisfactory and conclusive, must prevail.(6) Accord¬ 
ing to the rule of the Catholic Church a dispensation from the proper ecclesias¬ 
tical authority is necessary to give validity to a marriage between a man and the 
sister of his deceased wife. In the case undermentioned(7), the parties were 
Catholics and intended to become husband and wife, and a ceremony of marriage 
was performed between them by a clergyman competent to perform a valid 
marriage : Held that the Court was bound to presume that a dispensation 
necessary to remove the obstacle to the marriage on the ground of affinity had 
been obtained. When once a marriage, in fact has been proved, there arises 
a presumption, in the absence of evidence to the contrary, that there has also 
been a marriage in law. There can, however, be no such presumption as to a 
form of marriage gone through when a former valid subsisting marriage has been 
proved. In such case the onus is entirely upon those setting up the second 
marriage to show that the earlier marriage has been validly dissolved. (8) In 
the undermentioned case(9) the dispute was between certain claimants under 


L. R. (A. C.). 55 (1869), Fusee l an Bib c 
v. Omdah Bibcc , 10 W. R.. 469 (1868); 
Mussamut Jaibun v. Mussamut Bilee, 
12 W. R., 497 (1870); Nitjmoodaecn 

Ahmed v. Bccbce Zuhoorun, 10 W. R., 
45 (1868) ; Bibec Wuhccdun v. f1 usee 
Hossein, 15 W. R., 403 (1871); F umbo 
Cant v. Mahatab Bibcc, 20 W. R, 164 
(1873); Khajooroonissa v. Rote sh an Je- 
han, 2 C., 184 (1877) ; s. c.. 26 W. R., 
36; L. R., 3 J. A., 291; Aztnat AH v. Lali 
Begum, 9 I. A., 8; s. c., 8 C., 422 : Malta- 
tala Bibcc v. Halecm-us-caman. 0 C. L. 
R., 293 (1881); Sadakat lL>sscin v. 

Muhomcd Yusub, 10 C., 663 ( 883); s. 
c., L. R., 111. A.. 31; as to the offspring 
°f an adulterous intercourse, fornication 
or incest, see Muhammad % n ahdad v. 
Ismail Khan, 8 A., 234 (18,86) ; ?• c., 10 
289; Dhan Bibee v. l.alon Bib' :c > 

8 °1 (1901); Baillie’c, Mahomn^’ an 
haw, 2nd Ed., p. 406. 

(1) Kedarnath ChucGcrbutty v f 0H ~ 
ecllc, 20 W. R., 352 ',1873). 

(2) Wuhccdun v. Wusec Hossein 15 
W. R., 404 (1871) ; see further Roti s ^ ian 
Jehan v. Enact Hosscitt, 5 W. R., 5 (]S6o) 


As to acknowledgment as a brother, see 
Mirsa Himtnut v. Sahcbsadcc, 13 B. L. 
R., 182 (1873); s. c., 1 I. A., 23; 21 W. 
R.. 113; Field’s Evidence Act, 6th Ed., 
pp. 117, 373. See for case of a son born 
to a Mahommedan by a Burmese woman, 
21 C.. 666 (1893). 

(3) Muhammad li'a^li Khan v. Muha- 
mad Mohi-ud-din, 24 C. W. N., 321. 

(4) Lawson, Pres. Ev., 93, 95, 104. ct 
scq. The law in general presumes against 
vice and immorality, Cargilc v. Wood, 613 
Moo., 56 (Amer.). 

(5) / b.j 106, 107; Harrison v. Mayor, 

4 DcG. M. & G.. 153 ; Harrod v. Harrod, 

1 K. & J. f 4; Fleming v. Fleming, 4 Bing.. 
266; Sichcl v. Lambert, 15 C. B. (N. 

5 ), 782. 

(6) Lopez v. Lopez, 12 C\, 706 (1885); 
discussed in In re Millard. 10 M., 218. 
221 (1887). 

(7) Lopez v. Lopez, supra. 

(8> In re Millard, 10 M.. 218, 221 

(1887) explaining Lopca v. Lopes, 12 C,, 
706, supra. 

(9) Sheppard, In re. George v. Thycr 
(1904)! I Ch . 456. 
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a will, and the question was whether certain of them were legitimate children 
of one G. A. There was no direct evidence of the marriage of the parents, 
which was alleged to have taken place recently in France. But there was 
evidence that G. A. and the mother of the claimants whose legitimacy was in 
question had lived together in England as man and wife. There was also some 
evidence of recognition of the children by the family. Upon this evidence the 
Court dispensed with strict proof of marriage de facto, and held in favour of the 
legitimacy of the claimants in question. Referring to the Privy Council case of 
Sastry Velaider Aronegary v. Sembycutty Vayalie{ 1) the Court pointed out that 
it was not essential to prove either the fact of marriage or the recognition 
of children by the family and that the presumption of marriage must prevail 
when the evidence shows that the parties w r erc living together as man and wife 
for a sufficiently long period of time. An attempt was made to establish that 
the French law did not permit such marriage as was alleged in this case, but the 
Court assumed this and found in favour of legitimacy.(2) In cases of inherit¬ 
ance, when once you get to this that there was a marriage in fact there is a pre¬ 
sumption in favour of there being a marriage in law. But however much such 
a presumption may be taken as rightly arising in cases involving questions of 
inheritance, so as to avoid illegitimacy where the validity and legality of the 
marriage is one of the most essential points in issue, as in a suit for the restitution 
of conjugal rights (the validity of the marriage itself being disputed), it is not 
enough to find that the marriage took place, leaving it to be presumed that the 
necessary rites and ceremonies were performed ; but the Court must find 
specifically what these rites and ceremonies are and whether they were per¬ 
formed. (3) The presumption which ought to be made in favour of marriage 
where there has been a lengthened cohabitation, is rebutted by showing that 
the conduct of the parties Ls inconsistent with the relation of husband and 
wife.(4) Under the. Mahommedan law the mere continuance of cohabitation 
under circumstances in which no obstacle to marriage exists is not alone suffi¬ 
cient to raise a presumption of marriage, but to raise such presumption it is 
necessary that there should not only be a continued cohabitation, but con¬ 
tinued cohabitation under circumstances from which it could naturally be 
inferred that the cohabitation was a cohabitation as man and wife, and there 
must be a treatment tantamount to an acknowledgment of the fact of the 
marriage and the legitimacy of the children.(5) And it has been held by the 
Privy Council that before applying the general presumption of marriage arising 
from cohabitation with habit and repute, i is necessary to make sure that 
the conditions necessary to it exist, for instance that there was some body 
of neighbours, many or few, or some sort of public, large or small. It was 
held also that the habit and repute must be liaoit of the particular status which 
in the country in question is lawful marriage.(6) 

In criminal cases where marriage is an ingredient in an offence, as in 
bigamy, adulterv, and the enticing of married women, the fact of the marriage 


(1) 6 App. Cas., 364, 371. 

(2) See Campbell v. Campbell (The 
Brcadalbane easel, L. R.. 1, H. I.., Sc, 
182. 

(3) Surjyamoni Dasi v. Kali Kanta, 28 
C.. 37. 50 ( 1900) ; s. c., 5 C. W. N.. 195 
referring to tnderan Valungypuly v. 
Ramas'i'amy Pandia, 13 Moo. I A., 141 
(1869); Rrindabun Chandra v. Chandra 
Kurntokar, 12 C., 140 (1885); Adminis¬ 
trator-General of Madras v, Anatidacltari, 
9 M.. 406 11886). 

(4) Ahdoot Rasack v. Aga Mahomed , 21 
Ind App., 56 (1896) ; In which case will 
be found a discussion as to v/lielher Bud¬ 


dhists cojie under the same category as 
Jews and Christians with whom Mahom- 
medans m iy intermarry. In Luchtni Koer 
v. Roghu Nath , 27 C., 971 (1900), the 
ordinary criteria afforded by conduct con¬ 
tributed ^ u t H ttle aid to remove doubt; 
but it ^ as held that the oral testimony 
should prevail against the improbability 
l' ru, i-t<-d by the case that a marriage 
s * 10 ^d have taken place. 

\fasil-un~nisso v. Pathani, 26 A., 

295 l 1904). 

W A fa Wun Vi V. Ma Kin (1907), 3S 

C., 2 7 
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must be strictly proved. The onus of proving that certain members of 
certain Brahmin families cannot enter into a legal marriage-contract is 
on the person who advances such a proposition, opposed as it is to the law 
and custom prevailing among members of the caste all over India.(l) 

The constancy of natural laws is to be assumed until the contrary be proved. Physical 
The ordinary physical sequences of nature are to be contemplated as probable P resum P" 
and to be presumed to be existing among the contingencies to be accepted by lon * 
reasonable men ; such as the falling of water from a higher to a lower level 
the spreading of fire in inflammable material, and that the shock on meeting 
an obstacle is in proportion to momentum. (2) It may also be assumed that 
animals as a general rule act in conformity with their nature ; as that untended 
cattle will probably stray, that horses will take fright at extraordinary noises 
and sights, and the like.(3) Similar presumptions may be made as to the con¬ 
duct of men in masses, such as that persons in fright will act instinctively 
and convulsively.(4) The physical presumptions relating to life and death are 
the subject of sections 107 and 108, mite, and have been also adverted to 
under the heading of the presumption of continuity. Mention has also been made 
thereunder of the presumptions which formerly prevailed with reference to 
survivorship. When simply the fact is known of the death of a person capable 
of having had issue, death without issue cannot be presumed. But such pre¬ 
sumption may be drawn from any circumstances indicating non-marriage or 
childlessness.(5) In cases where it is proved, either directly or inferentially, 
that there are several persons in the same circle of society, bearing the same 
name, mere identity of name, by itself, is not sufficient to establish identity 
of person.(6) The inference, however, rises in strength with circumstances indi¬ 
cating the improbability of there being two persons of the same name at the 
same place and at the same time. Names, therefore, with other circumstances 
are facts from which identity may be presumed.(7) But ordinarily similarity 
of names will sustain a verdict when no dispute of identity was raised on trial(8) 

So a prirnd facie case of identification of the person executing a document is 
necessary, but such identification need not be by the attesting witness, but 
may be aliunde. The proof of identity, however, need only be inferential; 
and the fact that the names are the same may, unless there be grounds of sus¬ 
picion, ordinarily supply the inference.(9) And it is now held that unless the 
defendant’s signature is by a mark(IO), or unless there be evidence of a name 
being common in a country, or unless there be some other circumstance calcu¬ 
lated to throw confusion on identity, mere identity of name is sufficient for a 
prirnd fade case. (11) See further “ Continuance ante. 

As to the distinction between physical and psychological facts, sec Best, Psyoho- 
Ev., § 12. Among psycho! > sumptions may be erumerated the follow- logical 

ing : —In the absence of any evidence on the subject every person is presumed fjoQ S Um ^~ . 


(1) Pappi . Interjenam v. Teyyan Naycr, 

14 Mad. L. J., 214 (1903). 

(2) Wharton, Ev., §§ 1293, 12'.4. 

(3) lb., § 1295. 

(4) Wharton, Ev., § 1296. 

(5) lb., § 1279; Richards v. Pochards, 

15 East. 293 (see however, Doe v. Deakin, 
3 C. & P.. 402) ; Doc v. Griffin, 15 East., 
293; Greaves v. Greenwood, 24 \V. R. 
(Eng.), 296; In re Phene's Trust, L. R-. 
5 Ch., 150; Mason v. Mason, 1 Mer., 31 8; 
Barnett v. Tugzcell, 31 Beav.. 232: In re 
Sehvyn, 3 Hag. N. S., 748; Dowley v. 
Winfield, 14 Sim. 277. In re Nichols, L 
R.. 2 P. & D., 361. 

(6) Wharton, Ev., §§ 12/3, 701 ; 

Jones v. Jones, 9 M & W.. 75. 


(7) Grccnshiclds v. Henderson, 9 M. & 
W., 75; Scivall v. Evans, 4 Q, B., 626; 
Murietta v. Wolf iagen, 2 C. & K., 744. 

(8) Wharton, l.v.. § 1273; sec Nelson 
v. Whittal, 1 B. & A.. 21. 

(9 1 Wharton, 'v . S 739 A. : Taylor, 
Ev.. 5§ 1857, 185S; there must be some 
kind of identifier lion of the signer; Jones 
v. Jones. 9 M. & W., 75; see eases, supra. 
and Smith v. Hi tuinrson, 9 M. & W., 801 ; 
Russell v. Smyth, 9 M. & W., 818. 

(10) Hhitelocke v. Mas grove, l C. & 
M.. 511. 

(11) Wharfcm, Ev., § 1273 ; sec Sewell 
v. Eim ns, A Q. B., 626; Murietta v. 
Weifhugen. ,i C. & I<„ 744. 
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to be of sound mind. Sanity is presumed. This is but an application of the 
rule that the ordinary mental condition is presumed to exist. Hence it follows 
that if a state of insanity is shown, the presumption of sanity is not only removed 
but there arises, in the case at any rate of insanity of a permanent type, a 
presumption that insanity continues.(1) Thus an adjudication under the 
Lunatics Act raises a presumption of the continuance of insanity till sanity is 
proved. (2) 

A sane man, it has been said, is conclusively presumed to contemplate the 
natural and probable consequences of his own acts.(3) It must, however, be 
remembered that probable consequences may result from acts as to which the 
law, by pronouncing them to be negligent expressly negatives intent; and it 
would be repugnant to justice that one should be conclusively presumed to intend 
the consequences of his accidental or unavoidable acts. Bub when the proper 
limitations are observed the rule is less open to the criticism which it has 
received.(4) Though it must be presumed that when a man voluntarily does 
an act, knowing at the time that in the natural course of events a certain result 
will follow, he intends to bring about that result; there is no presumption that 
a person intends what is merely a possible result of his action, or a result which, 
though reasonably certain, is not known by him to be so.(5) Where a woman 
of twenty years of age was found to have administered datura to three members 
of her family, it was held that she must be presumed to have known that the 
at 1 ministration of datura was likely to cause death, though she might not have 
administered it with that intention.(6) In a case in the Madras High Court 
it was said that a man must in law be held to intend the natural and 
ordinary consequences of his acts, irrespective of his object at the time of doing 
such acts, if at such time he knows what the natural and ordinary consequences 
would be.(7) 

llie piesumption that a party intends the natural consequences of his 
acts extends to civil as well as criminal responsibilities.(8) So one who know- 
nedv ut ers a forged bill is presumed to intend to defraud(9), and one who wil¬ 
fully sets fire to the property of another is presumed to intend to injure the 
owner.(10) It has been held that if a debtor, knowing himself to be insolvent, 
executes a bill of sale and an assignment of his book-accounts to one of his 
creditors, the presumption is that this was done with the intention of giving 
a preference to such creditor.(ll) It has, however, been held in the case cited 
that fraudulent preference depends on the state of mind and that it would be 
necessary to prove that the debtor’s intention was fraudulent.(12) A married 
man is proven to have entered a house of prostitution in the evening and to have 
remained all night. The presumption is that he committed adultery while 


0) Taylor, Ev., §§ 197, 370; Wharton, 
£v., §§ 1252—1254; Bjrr. Jones, Ev., § 
55 and cases there cited. 

(2) Seshamma v. Padmanabha Rao, 40 
M.. 660 (1917). 

(3) Greenleaf, Ev., § 18. criticised in 

Wharton, Ev.. § 125?. See Lawson, 

Pret.. Ev., Rule 96 —“ /*. person is pre¬ 
sumed to intend the n: turai and legal 
consequences of his acts.” Taylor. Ev., §§ 
80—8. ; and see R. v. Rapt Newas. 35* A., 
506 (1913); R. v. Ha. turnon, 35 A., 

560 (1913); R. v. Subbayya Chunttappa, 
35 Bom. L. R., 303 (1912); R. v. Kaiihai. 
35 A., 329 (1913). 

(41 Burr Jones, Ev., g 23; Wharton, 
Ev., 1258. 

(S') R. . . Lakshnwn , 26 B., 588 (1902*). 


(6) R. v. Tulsha, 20 A.. 143 (1897) ; 
R . v. Gutali (1909), 31 A.. 148. 

(7) Sellamcthu Servagaran v. Palla- 
muthu Haruppan, 35 M., 1186 (1912). 

(8) See Taylor, Ev., § 83; and cases 
there cited criticised in Wharton, Ev., § 
1262. 

(9) R v. Sheppard, R. & R., Cr., 9; 
R. v. Hill, 2 Moody, Cr., C., 30; R. v. 
Nash, 2 Den. C. C., 498. 

(10) R. v. Farrington, R. & R., Cr., C., 
207. 

( 11) Ecker v. McAllister, 45 Ind., 290 
(Arner.), see English cases cited in Tay¬ 
lor, Ev., 5 83. 

(12) Nripendra Noth Sahu v. Ashu- 
tosh Chose, 43 C., 640 (1916); Sharp v. 
Jackson, A. C., 419 (1899). 
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(1) A baker is charged with delivering adulterated bread for the use 
of a public asylum. It is proved that A delivered the bread. The presumption 
is that he intended it to be eaten.(2) He who publishes a libel is presumed 
to do so intentionally, though the presumption may be rebutted by proof of 
•coercion or fraud on the part of the plaintiff.(3) And where an act is criminal 
;per se the general rule is to presume a criminal intent from the commission of 
the act. So if A is proved to have been stabbed bv a deadly weapon by B from 
which wound he instantly died : B is presumed to have intended to kill A.(4) 
And if a man forges a document, the intent to defraud is Jpresumed.(5) 


It is safer, however, and more accurate to remand all presumptions of 
malice and intent (as has indeed been done by this Act) to their proper place 
among presumptions of fact; the office of the Court in all such cases being one 
of induction and not deduction. The reasoning should be not:—“ All acts 
of a certain class have a specific intent, and this act being of that class, conse¬ 
quently has such intent,” but “ the circumstances of the case make it probable 
that the act was done intentionally or maliciously.” The process is one of 
inference from fact, not of pre-determination by lav/. And the same rule as to 
intention should be applied to civil as to criminal issues.(6) 

According to the familiar maxim ignorantia juris hand excused , every person 
is ^resumed to know the law when ignorance of it would relieve from the con¬ 
sequences of a crime or from liability upon a contract.(7) The maxim is based 
upon the fact that there could be no successful administration of justice if the 
rule were not to prevail. If prisoners accused of crime could successfully plead 
that they were ignorant of the illegality of their acts, no other shield for crime 
would need to be interposed, for no other defence could be so easily raised or so 
difficult to overcome. (8) The same considerations which forbid a party to urge 
his ignorance of the law as a defence to a criminal charge also forbid that he 
should plead his ignorance of the law as an excuse for the failure to comply with 
contractual obligations or as a defence in actions of tort. So where the drawer 
of a bill of exchange, knowing that time had been given bv the holder to the 
acceptor, but not knowing that this discharged him and thinking himself still 
liable, promised to pay it if the acceptor did net, he was held bound by this 
promise, though made under a mistake of law.(9) But the maxim is limited 


(1) Evans v. Evans , 41 Cal., 10.1 

Astlcy v, Astlcy, 1 Hagg. Ecc., 720. 
<Amer.) . 

(2) R . v. Dixon, 3 M. & S.. 12. 

(31 See Pontifex v. Bignold. 3 M. & 
Ur., 63. Taylor, Ev., § 83. So also in 
suit' for damages for malicious prosecution 
malice may be inferred from the absence 
of reasonable and probable cause. Bisho- 
nath Rukhit v. Ram Dhonc, 11 W. R.. 42 
(1869) : Go day Narain v. Sri An kit am, 6 
Mad. H. C. R.. 85 (1871) ; Gunga Per- 
shad v. Ramphul Sahoo, 20 W. R.. 177 
(1873). 

(4) Lawson, Pres. Ev.. 469. Rule 97 : 

to which that learned author appends the 
sub-rule: “But when a specific intent is 
required to make an act an offence, the 
doing of the act does not raise a presump¬ 
tion that it was done with the specific 
intent." See Taylor, Ev., § 80; Best, 

Ev., § 433 ; Stnrkie, Ev., 757. 

(5) R v. Porteous (1907): C. C. C.. 
Scss. Pa.. V. 147, p. 450. 

(6) Wharton. Ev.. S§ 1258. 1261. 1262: 


Wharton, Cr. Ev., § 738. 

(7) Wharton. Ev.. § 1-MO Tthe rule is 
rather an axiom of law than a presump¬ 
tion]. Lawson, Pres. Ev., 5; Taylor, 
Ev.. § SO. But there is no presumption of 
knowledge of foreign laws; Lawson. F.v., 
14; Wharton, Ev., § 1240; see Pollock on 
Contract. 474: Best, Ev., § 336. As to 
exceptional cases, see R. v. Fisher, 14 M.» 
342, 352 (1891). 

(8) Burr. Jones, Ev., § 20; Wharton, 

Ev., § 1240; Pascal argued that society 
would be dvrstroved, if such an excuse 
were held good (4th Prov. Letter). 

(9) Steven* v. Lynch, 12 Host., 38. 

See Goodman v. Sayre*, 2 J . & W., 263 ; 
Brisbane v. Dacres, 5 Taunt, 143; East 
India Co. v. Tritton, 3 B. & C., 280; 
Stockfey v. Stockhy, V. & B., 23 ; nor 

can a mistake as to the legal effect oi a 
document be set tip as a defence: Pozrrll 
v. Smith, L. K., 14 Eq., 85. Parties are 
presumed to know the legal effect of thor 
contracts. Burr. Jones, Ev., 22, and cases 
there cUed. 
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— - Je determination of the civil or criminal liability of the person whose know¬ 
ledge is in question, and cannot be legitimately made use of in a case where the 
parties are entirely different and distinct from him.(l) Persons engaged in a 
particular trade are presumed to be acquainted with the general "customs 
obtaining and followed there. (2) So if it be the general custom in a certain trade 
to charge interest on accounts after a fixed time, parties dealing therein are 
presumed to be cognisant of this custom and are bound thereby.(3) Every¬ 
man is, in the absence of evidence to the contrary, presumed to know the contents, 
of any deed which lie executes and to be bound by it. (4) So in the case of a will 
on proof of the signature of the deceased, he will be presumed to have known 
and approved of the contents and effect of the instrument he has signed.(5> 
But mere attestation of a document does not imply knowledge of its contents. 
Therefore it cannot be taken as importing concurrence with the transaction 
attested.(6) But in a ease in the Madras High Court it was held that attesta¬ 
tion with knowledge of a recital in the document may estop from denvin« its 
purport; audit was said that, having regard to the ordinary course of business 
among Indians in the Madras Presidency, attestation bv a'person with claims 
on the property affected must be taken as primA facie a representation affirming 
the title set out m the document. (7) The burden of proof is on the party to- 
show a material fact of which lie is best cognisant.(8) A person is presumed 
to know what lie doea m the sense that a person who is capax negoin will not 
be permitted to set up ignorance of facts as ground of exculpation or defence : 
the law treating him in the absence of fraud or coercion as if he were cognisant 
of what he did.(9) It is on this principle that (as observed) a person dealing 
m a particular market, is taken to be acquainted with its customs, and a person 
executing a document is assumed to know its contents. 

According to the English Equity doctrine(lO) “ Debitor non preesumitur 
donate if a testator who is already in debt to another, leaves to that creditor 
>> Ins will a legacy sufficient to cover the amount of the debt or to exceed 
it. without in any way mentioning the debt or providing for its payment, such 
bequest is held to be m satisfaction of the debt, and the creditor cannot have 
both the debt and the I< I bis presumption has sometimes been 

by the Courts, m India. In a case where a Mahommedan husband who had 
executed m favour of Ins wife t deed of dower for five Jakhs of rupees, and had 
begun in his lifetime, but had not completed, a transfer of a sum of four and 
a half lakhs of sicca rupees, which was alleged to be an equivalent, and was 
referred to in a supplement to lus will, it wus held that this sum was to be 
taken in satisfaction of the dower, and was not a gift to the wife of that sum (II) 
The Indian Succession Act(12), however, does not follow the English Equity 
doctrine. There is a presumption that a person intends to keep alive a 
security when it is for his benefit to do 80.(13) 


(1) East Indian Railway Co . v. Kali 
Dass, 26 C. 465, 489, 490 (1898) ; 2 C. W. 
N., 609. 

(2) Sutton v. That ham, 10 A. Sr E.. 7 : 
Bayhffe v Buticrworth, and numerous 
case" cited In Wharton. Ev. § 1243. 

(3) McAllister v. Reab, 4 Wend.. 483, 
8 ib., 109 (Aracr.) : cited in Lawson. Ev., 
16 

(4- Taylor, Kv., § 150 (jcc I.awson 

Pres. Ev., 1 8 and s. Ill, ante). 

(5) /*>., 8 160. 

(6) Lakhpati v. Rambodh Singh, 37 

A., 350 (1915) and sec Banga Chandra 
fthrr Bistros v. Jugat Kishorc Acharjya, 
P. L.. 4 1 186 6 191 7) ; Dcno Nath Das 

v Koiinuar Bhaitaeharya. 21 I. C.. 367 


0913); Raj Lukhee Debia v. Gohool 
CItundcr, 13 Moo. I. A., 209. 

(7) Kandasami Pillai v. Nagalinga 
IiHai, .>6 M., 564 (19i3), per Sadasiva 
Ayyar. J. 

i8) S. 106. ante, Lawson, Pres. Ev., 20. 

(9) Wharton, Ev., § 1243. 

O0) See Leading Cases in Equity; Ex 
Parte Pye. 

(11) 1 rtikarunnissa Begum v. Antjad 
AH. 7 B. L. R., 643 (P. C.) (1871). 
Field’s Evidence Act, 6th Ed. 

(12) Ser Succession Act (X of 1865), 
ss. 164, 165, 166. 

03) .hi Mahomed v. Sheikh Maharaj 
36 (\ L. J., 186 (1923). 
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Generally speaking it is often said that a man is presumed to know the 
truth in regard to facts within his own special means of knowledge. More defi¬ 
nitely the rule has been thus stated ; what a person is bound to know has regard 
to his particular means of knowledge and to the nature of the representation, 
and is then subject to the test of the knowledge which a man paying that 
attention which every man owes to his neighbour in making a representation 
would have acquired in the particular case by the use of such means.(1) 

The ordinary rule is that a man having a right to act in either of two way 3 
shall be assumed to have acted according to his interest. In the familiar 
instance of a tenant for life paying off a charge upon the inheritance, he is 
assumed, in the absence of evidence to the contrary, to have intended to keep the 
charge alive.(2) 


The presumptions which arise when evidence is withheld, where there is 
spoliation, and where there is a refusal to answer questions, have been dealt 
with in the notes to Illustrations (g) and (h), ante. Many presumptions arise 
from conduct, and are of frequent application in both civil and criminal cases, 
such as the presumption which arises when a party accused of crime flies from 
trial.(3) The presumption of innocence being of a very important and extensive 
character has been dealt with under a separate heading (v. ante , pp. 793-797). 
Love of life may be assumed when necessary to determine the burden of proof. 
So, if the evidence is in equilibrium on an issue of suicide, it will be inferred 
that suicide is not established.(4) Good faith in a contracting party will, be 
presumed, except in those cases which come within the purview of section 111 
ante. A conspicuous instance of this presumption exists in the rule that when 
an instrument is susceptible of two conflicting probable constructions, the 
Court will adopt that construction which is most consistent with good faith 
and will hold that such construction was intended by the parties.(5) A contract 
will be presumed to have been made in view of a law under which it is valid.(6) 
It has been sometimes said that when a document is shown to be genuine, the 
law presumes that it is true. But truth and genuineness are not convertible 
or equivalent, though genuineness or spuriousness afford inferences of truth or 
falsehood. (7) 

The presumption as to regularity is embodied in the familiar maxim— 
Omnia prcesumuntur rite et solemniter esse acta.( 8) This maxim “ is an expres¬ 
sion, in a short form, of a reasonable probability and of the proprietv in point 


(1) Bigelozu cm Estoppel, p. 611, citing 
Jarre v. Kennedy, 6 C. B., 319, 322; Doyle 
v. Hartt, 4 L. R.. Ir., Ex. D., 661, 
670; and dealing with the subject ot 
representations made by a person under 
circumstances in which, from his peculiar 
relation to the facts, he was bound to 
know the true state of things. 

(2) Gokaldas Gopaldas v. Puranmal 
Premsukhdas, 10 C., 1035. 1046 (1884). 
See also Ali Mahomed v. Sheikh Maharaj, 
36 C. L. J., 186 (1923). 

(3) Wharton, Ev., § 1269, v. ante, 
‘ Innocence!* And as to inference of mis¬ 
appropriation, see Sona v. Bmp.. 2 R., 476 
(1924). 

f4 > //>., § 1247. 

(**) See Taylor, Ev., §§ 143--M50A, 

* nte > notes to III. (e), and Best, Ev., S§ 
>>3.3 365, where the acts or things pre¬ 

sumed are divided into three classes; (1) 
when prior acts are inferred from the 
existence of posterior acts; as When a 
prescriptive right or grant is inferred 


from modem enjoyment; (2) when pos¬ 
terior acts are inferred from prior acts; 
as when the sealing and delivery of a deed 
are inferred on proof of signing only; 
(3) when intermediate proceedings are 
presumed as when a jury is directed to 
presume mesme assignments. The subject 
will also be found discussed by the same 
author in his Treatise on Presumptions of 
laxv and fact. 74—86. The maxim may 
also be considered with reference to (1) 
official appointments [see post 1 ; (2) offi¬ 
cial acts [see III. (e)] : (3) judicial acts 
(v. ib.) ; (4) extra-judicial acts [see III. 
(f) and post ] ; Best, Ev., § 355. 

(6) Atkyns v. Node, 1 Burr., 106; 
Lc'cis v. Davison, 4 M. & W., 654 ; Haigh 
v. Brooks, 10 A. & E., 309; Richards v. 
Black, 6 C. B . 441 : Ireland v. Livingstone, 
L. R., E. & I. Ap., 395; Muir \. Glasgow 
Bank, 4 L. R., H. L., 337. 

(7) Wharton, Ev., § 1250. 

(8) ib., § 1251. 
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of law of acting on such probability. The maxim expresses an inference which 
may reasonably be drawn when an intention to do some formal act is estab¬ 
lished, when the evidence is consistent with that intention having been carried 
into effect in a proper wav, but when the actual observance of all due forma¬ 
lities can only be inferred as a matter of probability. The maxim is not wanted 
where such observance is proved, nor has it any place where such observance 
is disproved. The maxim only comes into operation where there is no proof 
one w r ay or the other ; but where it is more probable that what was intended 
to be done was done as it ought to have been done to render it valid, rather than 
that it was done in some other manner which would defeat the intention proved 
to exist and would render what is proved to have been done of no efiect.”(l) 
Thus it will be presumed that a guardian ad litem has been validlv appointed 
if there is no evidence to the contrary.(2) The maxim has been applied by this 
section in Illustration (e) to one class of acts, namely, judicial (3) and official (4) 
acts which may be presumed to have been regularly performed. (5) 

Regularity. ; Valuable property-rights often depend upon the presumption that judicial 
proceedings have been regularly and properly conducted, more especially when 
the lapse of time has rendered it practically impossible to furnish extraneous 
evidence that the requirements of the law have been in all respects complied 
with. So unless the want of jurisdiction is distinctly shown it will be presumed 
to have existed both as to parties and subject-matter.(6) So in the undermen¬ 
tioned case it was held that having regard to the due performance of official 
acts it ought to be presumed in the absence of any evidence to the contrary, 
that the istahar in question which was directed by the Commissioner to the 
collector was duly^published.(7) It will also be presumed that the procedure 
•was regular. So if the papers are lost or destroyed, it will be presumed that 
proper service was made. But no presumption will be allowed to contradict 
he express statements of the record ; thus if the return or proof of service shows 
seivice at a particular place or upon a person not defendant, and there is no 
averment of other service, there is no room for presumption that service was 
also made at another and different place or that it was made upon the defendant 
also.(8) And if the record shows certain steps to have been taken which in law 
are insufficient to sustain the judgment, no other steps will be presumed. Thus 
if it appears that service was made in a particular manner, no other mode of 
service can be presumed, since this would be a contradiction of the record.(9) 


(1) Harris v. Knight , L. R., 15 P. D., 
179, 180, per Lindley, L. J. 

(2) Afunshi Munnu Lai v. Ghulam 

Abbas (1910), 37 I. A., 77; following 

Musst. Bihi IV ah an v. Ban he Bchari Per- 
shad Singh (1903), 30 I. A., 182. 

(3) See Best, Ev., §§ 360, 361 ; Tay¬ 
lor, Ev., § 143, ct seq. 

(A) Sec Best, Ev., § 359; Taylor, Ev., 
5 143, ct scq. 

(5) v. ante, notes to III. (e), and cases 
there cited; Steph. Dig., Art. 101; 
Broom’s Legal Maxiins; Co. Litt., 6 b, 332; 
Burr. Jones, Ev., §§ 25—41 and the follow¬ 
ing recent cases: Girdhar v. Bmp., 27 C. 
W. N.. 1042 (1923); s. c., 24 Cr. L. J., 
584; Kalin v. Emp., 23 Cr. L. J., 449 
(1921; ; Giridhar Sarkar v. Harish Chandra, 
37 C. L. J., 331 ; Mahomed Suleiman v. 
B ire tt dra Chandra. 50 C.. 243 (1923). 

(6) v. ante, notes to III. (c), where the 


distinction given in Peacock v. Bell, 1 
Saund., 73, between presumptions as to 
jurisdiction in the case of superior and 
inferior Courts is cited. The rule how¬ 
ever that no presumptions are indulged 
in favour of the proceedings of inferior 
Courts applies only to the question of 
jurisdiction. Such Courts, like others, 
are presumed to have acted correctly as 
to matters within their jurisdiction. 
McGrezvs v. McGrews, 1 Stew. & P. 
(Ala) 30 (Amer.) ; Lawson, Pres. Ev., 
34—44 ; Best, Ev., 8 861 ; Lawson, Pres. 
Ev., 27—34. 

(7) Prosunnq Kumar v. Secretary of 
State, 3 C. W. N., 695 (1899). 

(8) Gal pin v. Page, 18 Wall.. 350, 364 

(Amer); Lawson. Pres. Ev., Rule 12, p. 
46, “ a presumption cannot contradict 

facts averred or proved.” 

(9) Burr. Jones, Ev., § 27. 
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The presumption not only applies to the fact of jurisdiction, but to the regula¬ 
rity of proceedings subsequent to the gaining of jurisdiction. When the juris¬ 
diction of a competent Court has attached, every act is presumed to have been 
rightly done until the contrary appears. This applies not only to the final 
decree but to every judgment or order rendered in the various stages of the 
proceeding. So it will be presumed that oaths were administered to witnesses(l) 
that the evidence was sufficient to support the judgment; that improper evidence 
was not admitted, unless the record shows otherwise ; that if admitted, it was 
disregarded ; that every fact susceptible of proof was proved ; that the charge 
of the Court was correct, unless the record shows to the contrary ; that the 
jury were duly sworn, and in charge of a sworn officer, duly admonished by the 
Judge, and that the} r were of such intelligence as to understand the charge; 
that the prisoner was present in Court during ail proceedings ; that the judgment 
was regular and the verdict in proper form ; that the summons was duly served ; 
that the necessary parties were before the Court; that all persons interested had 
due notice, and that several acts in a judicial proceeding, if performed on the 
same day, were performed in the order necessary to give them legal effect. When 
an order has been made it will be presumed that the Court had the proper evi¬ 
dence for making the same, (2) So if an attachment is alleged to be without 
authority on the ground that no copy of the decree was transmitted, the maxim 
omnia rite will prevail unless it be affirmatively shown that the copy was not 
transmitted.(3) The reasons oi\ account of which the Courts indulge such 
presumptions are thus stated in an American case(4) : £< we are not to expect 
too much from the records of-judicial proceedings. They are memorials of the 
judgments and decrees of the Judges and contain general, but not particular, 
detail of all that occur before them. Much must be left to intendment and 
presumption, for it is often les,s difficult to do things correctly than to describe 
them correctly.” When the extant parts of an incomplete writing exhibit 
traces of careless preparation, it is straining the maxim too far to presume that 
the parts which have disappeared must necessarily have been free from error.(5) 
In the case cited it was held that when a mortgagee has purchased the equity 
of redemption in contravention of the provisions of section 99 of the Transfer 
of Property Act it should not be presumed that the Court granted leave to bid.(6) 


iSL 


The presumption of tb e regularity of official acts not only embraces judicial 
acts but those of other officers.(7) Though the presumption in this case has 
less weight and hence is niiore easily rebutted, the principle is the same, namely, 
that when an official act is shown to have been substantially regular, it is pre¬ 
sumed that the formal requisites were also performed. Thus it will be presumed 
that a man acting iu a public capacity has been rightly appointed(S) ; that 
entries found in public books have been made by the proper officer ; that every 
man in his official character does his duty, until the contrary is proved.(9) 


(1) Emperor v. Sayced Ahmed, 35 A., 
575 (1913). 

i 2) fb., § 29; Lawson, Pres. Ev., 34— 
44, and numerous American authorities in 
these text-books cited; tL e presumption 
of regularity extends to the proceedings of 
arbitrators; ib., 34; Best, Ev., § 360; 

Russell. Arbitr., 11th Ed., 2o7, 218: Taylor. 
Fv - 8 86 . 

c . <3) Saroda Prosaud v. Luchmccput 
Zmg. 10 B. L. R., 214 (1372), P. C., at 
p. 230. 

14) Beale v. Com., 25 Pa. St., 11 
(Amer.). 

*5) Mahomed /Ibdul v. • Guiraj Sakai, 
20 I. A., p. 75 (1893). 


(6) Uttam Chandra Daze v. Raj Krishna 
Dalai, 24 C. W. N., 229; s. c., 31 C. L. 
J-, 98. 

(7) III. (e). s. 114. 

(8) Ram Chandra Das v. Farsand Ali 
Khan (1912), 34 A., 253. 

(9) Per Story, J., in Bank of Unilef 
States v. Dandridgc, 12 Wharton, 64. 69 
(Amer.). The presumption is that one 
who is proved to have acted in an official 
capacity possessed the necessary and p»oper 
authority; Lawson, Pres. Ev., 47. Due 
appointment may be presumed from the fact 
of acting in an official capacity v. ante, 
s. 79, 91. Exception (1); Marshall v. 
Lamb, 5 Q. B., 115 ; R. v. Verelst, 3 Camp., 
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e Court may also, in tlie absence of anything to excite suspicion, fairly assume 
that a Notary satisfied himself of the identity of an executant before he certified 
and attested a power-of-attorney.(l) On the same principle this presumption 
of regularity is extended to the acts of the officers of Municipal Corporations.(2) 
Gradually the presumption that officials obey the mandates of the law and 
perform their duties has been extended to include to some extent the acts of 
private persons as well in the transaction of affairs of business. Men are pre¬ 
sumed to have acted legally and properly rather than otherwise : and it is 
reasonable to assume that the usual and customary modes of business have 
been adopted in given cases, until some departure from the regular mode lias 
been shown. But it is evident from the very statement of the considerations 
which have influenced the Courts to adopt presumptions of this class that such 
presumptions are far from conclusive, that they must be received with caution ; 
yet they have been applied* to an infinite variety of cases, sometimes being 
entitled to considerable weight, in others to very little ; generally their chief 
importance is to determine the burden or order of proof.(3) Presumptions of 
character are frequently raised in respect of negotiable paper.(4) Payment of 
a note will be presumed from its possession by the maker(5); and consideration 
will be presumed.(6) Documents regular on their face are presumed to have 
been properly executed and to have undergone all formalities essential to their 
validity.(7) A document is presumed to have been made on the day on which 
it bears date, and if more documents than one bear date on the same day, they 
are presumed to have been executed in the order necessary to effect the object 
for which they were executed.(8) Every document called for and not produced 


432; Bunbury v. Mathctvs, 1 C. & K., 

380: Plumer v. Brisco, 19 Q. B., 46; 
Berryman v. Wise, 4 T. R., 366; Council 
v. Curtis, 2 Bing. N. C., 228. See cases 
cited in Best. Ev., §§ 356—360: Taylor, 
Ky., § 171. The presumption is not res¬ 
tricted to appointments of a strictly public 
nature; Butler v. Ford, 1 Cr. & M., 662; 
Best, Ev.. § 357. The presumption is 

that public officers do as the law and their 
duty require them; Lawson, Pres. Ev., 
53 ; Van Omeron v. Dowick, 2 Camp., 44 ; 
Taylor v. Cook, 8 Price, 653 ; Bruce v. 
Nicolupulo, 11 Ex., 129. 

(1) In the goods of Mylne, 9 C. W. N., 
986 (1905), at p. 988. 

(2) Municipality of Sholapur v. Shola- 
pur Spinning Co., 20 B., 732 (1895). 

(3) Burr. Jones. Ev.. § 42; v. ante, 
notes to III. (f) ; Taylor, Ev., §§ 148— 
150A, 176—182, and cases there cited; 
Best. Ev., 8 § 400—404 (presumptions from 
the ordinary conduct of mankind, the 
habits of society and the usages of trade) ; 
Lawson, Pres. Ev., 67—92. The presump¬ 
tion stated in 5 177 of Taylor, Ev., of an 
indefinite hiring being a hiring for a year 
certain does not apply in India; nor is 
the mere payment of wages monthly suffi¬ 
cient to raise the presumption that a hiring 
is a monthly hiring. Hughes v. Secretary; 
of State, 7 B. L. R., 689. 

(4) See III. (c), s. 114; Act XXVI of 
1881 (Negotiable Instruments, as amend¬ 
ed by Acta V of 1914 and VIII of 1919), 
as. 118-122 ante, and notes to 111. (c), 
ante. ThiB Illustration is an application 


of the niaxim under consideration ; Taylor, 
Ev., § 148. So also III. (i) is a presump¬ 
tion of regularity; see Taylor, Ev., § 178. 

(5) See III. (i), s. 114, ante. 

(6) See III. (c). s. 114, ante, and notes 
to that Illustration. 

(7) v. antr. P. 689; Lawson, Pres. Ev., 

82; Ball v. Taylor, 1 C. & P., 417; Re 
British, etc., Assurance Co., 1 DeG. J. & 
S.. 488; Crisp v. Anderson , 1 Stark, 35; 
Closmadcne v. Carrel, 18 C. B., 36; Poo- 
ley v. Goodwin, 4 A. & E., 94; Hart v. 
Hart, 1 Hare, 1 ; Bradlaugh v. DeRcn, L. 
R, 3 C. P., i?86: Marine Investment Co. 
v. Havisidc, L* 5 H. L. Cas.. 624; 
Griffin v. Masc*n, 3 Camp., 7; Re Sandi- 
lands, L. R., P C. P., 411; Hall v. Bain- 
bridge, 12 Q. B., 699; Burling v. Plater- 
son, 9 C. & 570. In Appathura v. 

Gopala Panikai 25 M., 674 (1901); the 
Court appears to have been of opinion 
that the law as to presumption which may 
be made in the case of documentary evi¬ 
dence is laid down in the sections which 
deal with documentary evidence, and it 
held that this section had no application 
to a case of the sort then before it, in 
which it was a r gued that this section en 
abled the Court to presume the genuineness 
of the original of a document of which 
secondary evidence had been given. 

(8) Steph. Art. 85; Atkyns v. 

Horde, 1 Burr. 106; Taylor, Ev., § 169; 
Best. Ev.. § 402: Lawson, Ev., 89. As 
to letters, see Anderson v. Weston, 6 
Bing. N. C., 2 ^ 6 ; when there is danger 
of collusion as in divorce, see Houliston 
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notice to produce, is presumed to have been attested, stamped, and 
executed in the manner prescribed by law.(l) The rule is the same where 
secondary evidence is given of a lost instrument. (2) Where a deed is duly 
signed, attested and witnessed, there arises a presumption of sealing and deli- 
v ery.(3) If a will purports to have been duly signed, attested and witnessed 
on proof of execution the Court will presume, in the case of the death of the 
witnesses or in case they do not remember the facts connected with its execution, 
that the law was complied with.(4) Other presumptions arise as to the mailing 
and receipt of letters. (5) “ The presumption is based on the proposition that 

the post office is a public agency charged with duty of transmitting letters; 
and on the assumption that what ordinarily results from the transmission of a 
letter through the post office probably resulted in the given case. It is pro¬ 
bability, resting on the custom of business and the presumption that the officers 
of the postal system discharged their duty. But no such presumption arises 
unless it appears that the person addressed resided in the city or town to which 
the letter was addressed.'’(6) Where a letter is received purporting to be an 
answer to one which has been duly mailed to a person at his place of residence 
this fact creates a presumption that the answer is genuine.(7) On proper 

preliminary proof, similar presumptions may arise as to the sending and delivery 
of a telegram.(8) In the case of communication by telephone, the American 
Courts, widening the scope of the rules of evidence with the expansion of 
business by the aid of new inventions, have in several instances received as 
evidence the statements made at the telephone or to telephone-operators and 
intended to be communicated to another party. In such case the operator may 
be regarded as the agent of both parties to make and receive such communication. 
There are, however, cases holding the stricter rule that where evidence of the 
substance of such conversation is sought to be introduced, it must first be 
shown that the party speaking was recognised either by his voice or in some 
other manner.(9) As to the presumption of regularity in the case of documents 
80 years old, sec section 90, ante, which is one of the applications of the maxim 
to extra-judicial acts.(lO) Illustration (e) to section 114 is an example of the 
presumption of regularity applied to public business by public officers. Illus¬ 
tration (f) declares that the Court may presume from the general regularity and 


v. Smyth, 2 C. & P., 24; or insolvency 
proceedings, see Hoars v. Cory ton, 4 
Taunt.. 560: Wright v. Lainson. 2 M. & 
W., 739; Sinclair v. Baggally, 4 M. & W.. 
312; Taylor v. Kinloch, 1 Stark., 175. 

H) S. 89. ante; Steph. Dig.. Art. 86. 

(2) Marine Investment Co. v. Havisidc, 
5 L. R., H. L. Cas., 624. 


(3) Steph. Dig., Art. 87; Fall v. Tay¬ 
lor, I C. & P., 417; Grellir v. Neale, 1 
Peake, 199; Talbut v. Hodson. 7 Taun., 
251 ; Vcrmicombc v. Butler, 3 S. & T., 
580; Re Huckvale, L. R., 1 P. & D., 375; 
Adam v. Kur, 1 B. Sc P., 360: Andrews 
v. Motley, 12 C. B.. N. S., 526. 

(4) Burgoyne v. Showier , l Rob. Ecc., 
5 [referred to in Jogcndra Nath v. Nitai 
Chum, 7 C. W. N., 384, 386 (1903), in 
™ h, ch the Court presumed that the attest- 

"! lncs . ses to a document signed after 
ex ®cution of the document, ref. to in 
n r\r \V l()ra tlhadra v. Kailas Chandra 
V %n o J - 373 (W23)l; Brmchlc, 
V. b till 2 Roberts, 162 ; Thomson v. Hall, 
m., 426; Reeves v. Lindsay, L. R.. 3 
Eq., 309. But see Croft v. Croft, 4 S. & 
T., JO. Sec generally as to presumptions 


in case of wills, Taylor, Ev., §5 100—168. 

(5> v. ante, pp. 212—214. and cases 
there cited; Best, Ev., § 403. 

(6) Henderson v. Carbondale Coal Co., 
140 U. S., 25, 27 (Ainer.), per Brewer, 

J. 

(7) Walter v. Haynes, R. & M., 14*?. 

(8) v. ante, pp. 575, 576 and cases 

there cited; set also Gray on communi¬ 
cation by telegraph. 

(9) Burr. Jones, Ev.. § 210, citing with 
American cases the following articles; 24 
Weekly Law Bui., 245, “ Are telephonic 
communications admissible as evidence;” 
C. Leg. News, 24 “ Conversations by Tele¬ 
phone 2 Un. Law Rev., 31, “Presence 
by Telephone." 

(10) As to alterations in documents, 
ancient or otherwise, sec s. 106, ante: other 
instances of the application of the maxim 
to extra-judicial acts are the presumptions 
as to the scaling, signing and delivery of 
documents in favour of formality in the 
case of fair wills, due stamping, priority 
of execution of deeds and the like. Best, 
Ev., §§ 362—365. 
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uniformity of men’s dealings that the common course of business has been 
followed in particular cases.(1) “ Where,” it was once said by an English 

Judge, “ the maxim of omnia rite acta 'prcesumuniur applies then indeed if the 
event ought probably to have taken place on Tuesday, evidence that it did 
take place on Tuesday or Wednesday is strong evidence that it took place on 
Tuesdav.”(2) The presumption is that any act done was done of right and 
not of wrong. (3) The performance, however, of a mere moral duty is not 
presumed. (4) 


Miscellane¬ 
ous pre¬ 
sumptions : 
Benami 
transac¬ 
tions. 


An important application of the maxim is to be found in the support given 
to possession and user, especially where there has been long and peaceable 
enjoyment.(5) So the presumption of right in a party who is in possession of 
property gives rise to the rule that possession is pritnd facie evidence of title.(6) 
And so, where the facts show the long continued exercise of a right, the Court 
is bound to presume a legal origin, if such be possible, in favour of the right, and 
will not only presume that the right had a legal origin but also many collateral 
facts, so as to render the title of the possessor complete.(7) 

Where under Hindu law. a father purchases property in the name of his 
son, a presumption arises, contrary to the presumption under English law, that 
it is a benami purchase merely and that the property belongs to the father. In 
a recent case in the Privy Council it was said that the benami system has a 
curious resemblance to the English Equity rule that the trust of a legal estate 
results to the man who pays the purchase-money and that this resembles the 
rule that when a foeffment is made without consideration the use results to the 
foeffor ; but that the English exception in favour of advancement to a wife 
or a child lias no application to benami transactions.(8) The habit of holding 
land benami is inveterate in India, and, in such cases the person in whose name 
the property is purchased alleges that he is solely entitled to the legal and 
beneficial interest in such property, the burden of proving this will lie upon 
him.(9) But this doctrine does not justify the Courts in making every pre¬ 
sumption against apparent ownership.(10) A wife, a member of a joint-family 
is, as regards property held in her name, in the same position as her husband 
with respect to property acquired in his name and subject to the same presump¬ 
tion in favour of the joint-family.(ll) The same presumption as stated above 


(1) v. ante, notes to Illustration. 

(2) Avery v. Bozuden, E. & B., 973 ; 
see Lawson, Pres. Ev., 67; Rist v. 
Hobson, 1 Singh, & St., 543; Farrar v. 
Beswick, 1 M. & R., 527; Clarke v. 
Magruder, 2 E. & J., 77. 

(3) Gibson v. Docg, 2 II. & N., 615. 

(4) Fitzgerald v. Dressier, 7 C. B. (N. 
S.), 375. 

(5) Best, Ev., §§ 355, 366, el scq. 

(6) liaidu Khan v. Secretary of' State 
for India in Council (1908), 36 C. f p. 1; 
see s. 110, ante, and cases there cited. 

(7) Best, Ev., § 366; v. ib., §§ 367— 
399. which deal with prescriptive and 
customary rights; the Prescription Act. 2 
& 3 Will., 4, Ch. 71 ; the presumptions 
made from user in the case of incorporeal 

ri^liLA; the presumption of the surrender 
or extinguishment of incorporeal rights 
by non user ; easements; Ikotises , pie- 
ftumptionn of fact in support of beneficial 

enjoyment; the presumption of convey 
ante by trustees; and of the surrender of 
terms. 

(H) Itilns Kunnar v. Dcsraj Ranjit 


Singh, P. C., 37 A., 557 (1915). 

(9) Gopcckrist Gosain v. Gungaprasad 
Gosain, 6 Moo. I. A.. 53 (1854) ; Bhagbat 
Chundcr v. Huro Gcbind, 20 W. R., 269 
(1873) ; Naginbhai v. Abdulla, 6 B., 717 
(1882); Field’s Evidence Act, 6th Ed., 
368. 

(10') Busloor Rahim v. Shamsoonissa 
Begum, 11 Moo. I. A.. 602 (1867); Srce- 
manchundcr v. Gopaulchundcr, 11 Moo. I. 
A., 28 (1866) see also Mahcsh Chundcr v. 
Barada Dcbi', 2 B. L. R. (A. C.), 275 
(1869). 

(11) Nobin Chundcr v. Dokhobala Dasi, 
10 C., 686 (1884); following Chundcr 
Nath v. Kristo Kamal 15 W. R., 357 

(1879); and distinguishing Chou'drani v. 
Tariny Kanih, 8 C„ 545 (1882); b. r, H 
C. L. R., 41, where the question consider¬ 
ed was whether as between a husband or 
a pnrcbitspr at a sale in <*o.unthui against 
the husband and the wife there was any 

pn mnption that property standing In 
the name of the wife was held by her 
benami for her husband. 
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was applied in the case of a person who purchased property in the name of an 
idol, whom no one worshipped but himself.(l) To prove a purchase to be a 
benami one, it is usual to show that the funds with which the purchase was made 
were exclusively the funds of the person alleged to be the real owner of the 
property.(2) The same principle has been applied to Mahomedans in the case 
of a purchase made by a father in the name of a son(3) or in the name of his 
wife.(4) This presumption that a purchase was an ordinary benami one may 
however, be rebutted by evidence showing that the father’s object was to affect 
the ordinary rule of succession as from him to the property purchased ; and it 
was also laid down in this case that when bond fide creditors seek to render 
liable property of which their debtor is the ostensible owner, it is the duty of 
the Court of Justice to put those who object on the ground that he only held 
benami to strict proof of such objection.(5) As regards suits instituted by a 
benamidar, as long as the benami system is to be recognised in this country, it 
has been held that, in the absence of evidence to the contrary, it is to be pre¬ 
sumed that the benamidar has instituted the suit with the full authority of the 
beneficial owner, and any decision come to in his presence would be as much 
binding upon the real owner, as if the suit had been brought by the real owner 
himself.(6) See further cases cited ante, ss. 101—104, sub voc. “ Benami Tran¬ 
sactions 


As regards encroachments made by a tenant against his landlord the true Miscellane- 
presumption is that the lands so encroached upon are added to the tenure and gJJmptfons: 
form part thereof for the benefit of the tenant so long as the original holding Encroach- * 
continues, and afterwards for the benefit of the landlord, unless it clearly appears 'ments. 
bv some act done at the time that- the tenant made the encroachment for his 
own benefit. The principle on which this doctrine is founded is one of general 
application : namely, that if an act is capable of being treated as either rightful 
or wrongful, it shall be treated as rightful.(7) Iu another case the same principle 
was applied, and it was further held that when a tenant acquired a title against 
a third person by adverse possession, he acquired it for his landlord and not for 
himself. (8) 

Witnesses are presumed to have testified truthfully.(9) Presumptions arise Misoetlane- 
from the withholding,(10) or from the spoliatiou(l 1) of evidence. [Illustration ous pre- 
(g).J If a man refuses to answer a question which he is not compelled by law : 

to answer, the Court- may presume that the answer if given would be unfavourable 

to him.(12) [Illustration (b).] The records of Courts a$e presumed to be 
correctly made(13) ; and when a document is produced as a record of evidence 
there is a presumption of its genuineness and due taking(14) and oaths ape 
presumed to have been administered to witnesses. (15) 


(1) Brojosooudcry Dcbea v. Luchmec 
Koonwarec, 20 W. R., 95 (1873). 

(2) Usher Ati v. Ultaf Fat lima, 13 Moo. 

I. A., 232 (1869); Gopcskrisl Gosain v. 

Gvngaprasad Gosain, 6 Moo. I. A.. 53 

(1854); Bilas Kunzvar v. Dcsraj Ran jit 
Singh, P. C„ 37 A., 557 (1915); Dhunn 
Pas Pandcy v. Shama Socmdry Debiah , 3 
Mno, 1. A., 239 (1883). 

(3) Sayyu4 Ushur v- Brebec Ultaf, 13 
> A., m (1869). 

„ ; V S nr nomay ee v. I.uchmccput Doogru, 
Q W. U uh um 6 «). 

(5) Ammut Ati v. Hunizvarec Mull . 13 
Moo. I. A., 401; a. c ., 5 B. L R„ 578 
(1870); see also Naginbhai v. Abdulla, 6 

II, . 717 (1882) ; see also anti, s. 101 - 104, 
sub. voc. '*Benami Transactions'’ Mata 


Prasad v. Ram Charon Sahu, 36 A., 416 
(1914). 

(6) Gopi Nath v. Bhag&tvat Per shad. 10 
C., 697 (1884). 

(7) Gooroodoss v. Issur Chunder, 22 
W. R., 246 (1874). 

(8) Nudarchand Shako v. Meojun, 10 
C.. 820 (1884). 

(9) v. ante, " Innocence. *’ 

(10) v ante, 111. (fl), Htld rninrnlnry 
thereon. 

(11) v. ante, 111. (»f). Ibid. 

(12) \ an re, 111. i /»>, Ibid. 

(13) Benr, Kv . 9 348. 

(14) S. <90, ante, pp, 556 —5»f>t .• •• to 

certified copies, see s. 79, ante. 

(15) Emperor v. Sayrcd Ahmed. 35 A.. 
575 (1913). 
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Husband 
and wife. 


Interest. 


Land — Pre¬ 
sumptions 
relating 
to the hold¬ 
ing of: 


The presumption of implied authority on the part of the wife to pledge her 
husband s credit for necessaries may be rebutted by proof of circumstances 
inconsistent with its existence. Such authority cannot be presumed where the 
husband has expressly forbidden his wife to pledge his credit.(1) 

• a Th<? “1°* °* us ^ 1 2 3 4 i rioUS interest raises a strong presumption of undue 
influence.(2) And an attempt to conceal the rate of interest indicates an 
intention to get the better of the borrower.(3) 

The hereditary nature of a, tenure or taluk mav be presumed from evidence 
of long and uninterrupted enjoyment, and of the descent of the tenure from 
father to son, notwithstanding the absence of words of inheritance in the instru¬ 
ment by which the tenure was originally created.(4) In another case it was 
held that successive enjoyment for three generations, without interference, of land 
granted by a zemindar to a member of his fatnilv in lieu of maintenance, justified 
the presumption that the original grant was intended to be absolute.(5) In 
England proof of the possession of land or of the receipt of rent from the person 
in possession is pnmd facie evidence of a seisin in fee. In India the proof of 
possession or receipt of rent by a person who pays the land revenue immediately 
to Government is pnmd facie evidence of an estate of inheritance in the case 
o. an ordinary zemindari. The evidence is still stronger, if it be proved that 
the estate has passed, on one or more occasions, from ancestor to lieir.(6) In 
a recent case it was held that the onus was on the Secretary of State for India 
to show that when a zemindari was confirmed the right to resume or assess the 
land was reserved(/) ; and in another it was held that the onus was on him to 
show that, certain resumed land was not part of the assets of the zemindari.(8) 
As regards lakhiraj lands, as the general presumption is in favour of the liability 
o assessment of land, the onus probandi lies on a claimant to lakhiraj to establish 
H.s i le to exemption, not by inference but by positive proof required by the 
Regulations.(9) Registration by a Collector of land as lakhiraj in 1795 affords 


(1) Mahomed Sultan Sahib v. Robin¬ 
son (1907), 30 M. f 543 ; following Jolly v. 
Rees, 15 C. B., N. S. f 628. 

(2) Abdul Majced v. Khirode Chandra 
Pal, 42 C.. 690 (1915) (ten per cent, is 
usurious if the security is ample) 

(3) lb. 

(4) Gopal Lall v. Tiluk Chundcr 10 

Moo. I. A., 191 (1865) ; s. c., 3 W. R. f p. 
C., 1 ; Dhunput Singh v. Gooman Singh, 31 
Moo. I. A., 433 (1867), (evidence of long 
uninterrupted enjoyment will supply the 
want of words of limitation in a pottah). 
See also on absence of words of " inherit¬ 
ance, and use of word “ mokurrari,” 5 C. 
543 (1879). 9 1. A., 33 (1881); 8 C., 664 
(1881); 12 I. A., 205 (1885); Suttosarrun 
Ghosal v. Moheschunder, 12 Moo. I. A., 
263; s. c., 2 B. L. R. (P. C.), 23; 11 W. 
R. (P. C ), 10, 268 (1868); Kooldecp 

Narain v. Government, 14 Moo. I. A., 247 
(1871) ; u. c., 11 B. L. R., 71 ; Munrunjun 
S\ngh v. Tclanund Singh, 3 W. R., 84 
(1865) ; Nobo Doorga v. Dwarbo Nath . 24 
NV. R.. 301 (1875 ) ; Karunakar Mahanti v. 

. iladhro Ch ozi'd hrv, 5 B. J, R 655 
(JS70); 8. c., 14 W. R.. 107; Lakhee 

Koowar v. Hari Krishna, 3 I; I. R. 226 
(A. C.), (1869); s. c., 12 W. R., 3 (the 
words ‘ mokurrari istemrari" create an 
hereditary right in perpetuity ) ” Brajanath 
Kttndu v. Lafiki Narain, 7 B. L. R 211 


(1871); Ismail Khan v. Aghorc Nath, 7 C. 
\\. N., 734 (1903); Wintcrscalc v. Sarat 
Chandra, 8 C. W. N., 155 (1903); Ismail 
Khan v. Mrinmoyi Dasi, 8 C. W. N., 301 
(1903). A maurasi title was presumed 
from continuous payment of rent for more 
than a hundred years. Any presumption 
arising from long possession is, of course, 
negatived where the origin of the tenancy 
is known. Ismail Khan v. Brouglon, 5 
C. W. N., 846 (1901). See Upcndra 

Krishna v. Ismail Khan, 8 C. W. N., 889 
(1904): Nilratan Mandal v. Ismail Khan 
8 C. W. N„ 895 (1904). See nn article 
on “ Presumption as to permanent tenancy 
in homestead land, ’ 5 C. \V. N., cccxxii. 

(5) Jogannadah Narnvana v. Pcdda 
Pakir, 4 M., 371 (1881). * 

(6) Collector of Trichinopoly v. Tckka- 
mani. 14 B. L. R., 139; L. R., 1 I. A., 283 
(1874). 

(7) Secretary of State v. Kirtibas Bhu 
pati Harichandas, 42 C., 710 (1915). 

(8 i Sri Raja Parthasarathy Appa Rao v. 
Secretary of Stale, 38 M., 620 (1915) 

(pro-settlement). * 

Mai. tab ('hand v. Bengal Govern - 
ment, 4 Moo. I. A., 497. See as to lakiraj 
tenures, ante, ss. 100—104. “Lakhiraj,” 
Field's Evidence Act, 6th Ed.. 323. 342 
370. 







presumption of the lahhiraj having commenced before 1790.(1) In a question 
of boundary between a Ixtkhiraj tenure and a zemindar’s mal land, there is no 
presumption in favour of one or the other, but the onus is on the plaintiff to 
prove his case.(2) If a person sets up as against the Government a permanent 
or perpetual settlement, it is incumbent on him to make out that case. Unsettled 
and unoccupied waste land, not being the property of any private owner, must 
be held to belong to the State.(3) The Madras High Court has held that 
where waste land, jungle or forest is in a zemindari, the presumption is that 
the zemindar is the owner of the kudivaram and mdlvaram right and that the 
onus is on the ryots to show that the kudivaram right is vested in them.(4) 

A purchaser at a sale for arrears of Government revenue “ is remitted to all the 

rights which the original settlor at the date of the perpetual settlement had; 
and may in consequence of that, sweep away or get rid of all the intermediate 
tenures and incumbrances created by preceding zemindars since that date. In 
the assertion of this right the auction-purchaser is, no doubt, in many cases 
allowed to have the benefit of a certain presumption, and by virtue thereof to 
throw the burthen of proof on his opponent. That presumption is. however, 
founded not so much upon the principle just mentioned as upon the principle 
that every bigha of land is bound to pay and contribute to the public revenue, 
unless it can be brought within certain known and specified exceptions, and 
that the right of the zemindar to enhance rent is also presumable, until the 

contrary is shown. Accordingly in many cases which may be found in the 

books, a very heavy burden of proof has been placed upon the defendants whose 
tenures have been questioned by auction-purchasers ; and they have had to 
prove in circumstances of great difficulty that their tenure did really exist at 
the date of the perpetual settlement, or even twelve years before, in order to 
escape the consequences of the claim. It is, however, to be observed that the 
course of modem legislation and also of modern decisions has if not in the case 
of lakhiraj lands, at least in the case of under-tenants, to a considerable degree 
modified the rules laid down in the earlier cases, by giving force to the contrary 
presumptions arising from proof of long and undisturbed possession.”(5) It is, 
however, necessary for the purchaser to take some clear step for avoiding or 
cancelling the tenure ; otherwise the presumption will be that the tenure is 
unaffected.(6) In every case the question what lands are included in the 
Permanent Settlement of 1793 is a question of fact and not of law. (7) But the 
question whether a tenancy is by nature at will or permanent is a mixed question 
of fact and law.(8) Where lands were let out more than sixty years before the 
suit, for building purposes, the ancestors of the defendants haying erected 
thereon a house more than sixty years before the suit, and having with the 
defendants resided there from first to last, it was held that the Court was at 
liberty to presume that the land was granted for building purposes, and that 
the grant was of a permanent character. (9) A tenancy having been created by 
kabulyat which did not contain any words of inheritance, nor even the usual 


(1) (Jmcsix Llimiacr v. LUikhina Sooitdr v, 
W. R.. sp. No., 95 (1863). 

(2) Beer Chunder v. Rant Gutty, 8 W. 
209 (1867). 

(3) Prosunno Kumar v. Secretary of 
3 C. W. N., 695 (1899). 

,, ( U Arunachalla Ainbaiam v. Orr, 40 
•* * 722 (1917). For inamda * and kudi- 
m-ht see Srimathi Jagannatha v. 
Jiiila? rbanjyudu, 30 M. 21 (1916). 

* J J' rr bcs v. Mcer Mahomed. 12 B. L. 
R • 215; 20 \v. 44 

(6) i nrnomo'jcc v Satteshchunder Roy. 
10 Moo. F. A., 123 (1864); .Issanoollah v. 
Ob/toy Chunder, 13 Moo' I. A., 317, 318 


(1870). 

(7) Jagadimlra \ath v. Scci'etary of 
State, 30 C.. 291 (1901), see notes to.s. 
36. 

(8) Surendra Nath Rby v. Dwarkanath 

Chakrazfarti, 44 C., 119 (1917); Raja 

itkund Deb v. Gopi Nath Sahu, 21 C. L. 
J., 45 (1914). 

(9) Gungadhur Shikhdar v. Afimuddin 
Shah. S. C.. 9t>0 (1882) ; Referred to in 
Sakhui Das v. Divomoyi Debi. 16 C., 652 
(1889;; Onfrarapa v. Subaji Pandurang, 
15 B.. 72 (1890) ; Y eshwadabai v. Ram 
ehandra, 18 Ti.. 81 (1893) ; Noinn Mondul 
v. Cholim M ull vA\ 25 C., 89/ (1898). 
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words mourasi-mohirari , and there not being anything in the kdbulyat to show 
that the lease was taken for building or residential purposes, and there having 
been no recognition of successive transferees of the land by the landlord except 
by receipt of rent from them, and there being nothing to show that the pucca 
buildings standing on the land were erected with the knowledge of the landlord, 
and the land having always been let out in ijara, held that these facts were not 
sufficient to warrant the inference that the tenancy was, when first created, 
intended to be permanent or was subsequently by implied agreement converted 
into a permanent one.(l) In a subsequent case(2) the facts of long possession 
of a tenancy by the tenants and their ancestors, and of the landlord having 
permitted them to build a pucca house, which had existed for a very considerable 
time and which was added to by successive tenants, and of the tenure having 
been from time to time transferred by succession and purchase in which the 
landlord acquiesced, or of which he could not have been ignorant, were held 
sufficient to warrant the Court in presuming that the tenancy was of a permanent 
nature. In a recent case in the Calcutta High Court it was held that while 
the words istemrari mokurari do not in themselves convey an estate of inherit¬ 
ance, yet a patta of this kind, notwithstanding the absence of words indicative 
of heritability, may indicate a perpetual grant if its other terms and the circums¬ 
tances or the subsequent conduct of the parties show such intention with 
sufficient certainfcy.(3) In this case it was said that a substantial premium for a 
lease is one of the best indications of a permanent grant while the fact that a 
lease is in favour of two persons is against perpetuity, and so are clauses restrain¬ 
ing the cutting of income-bearing trees. Where a person claiming to be the 
absolute owner of an estate borrowed moneys ostensibly to pay off a mortgage, 
there being no intermediate incumbrance, it was held that the presumption 
must be that his intention was to extinguish the mortgage, and not to keep it 
alive(4); but in the case of a first and second mortgage, and in the absence of 
evidence to the contrary, it would be presunied that he intended to keep the 
prior charge alive for his own benefit.(5) Where a road has been for many 
years the boundary between two properties, and there is no evidence that 
either proprietor gave up the whole of the land, the presumption is that the 
land belongs to both adjoining proprietors, half to one, half to the other, up 
to the middle of the road. (6) In India the title of possession must prevail, until 
a good title is shown to the contrary.(7) A registered purchaser under section 
50 of Act VIII of 1871 will have priority over an unregistered one, even though 
he has obtained possession; but this doctrine will not apply where the subse¬ 
quent purchaser, who registers, has actual notice of a prior unregistered purchase, 
possession itself having been under certain circumstances treated, as sufficient 
notice.(8) Where a tenant under a lease holds over after the expiration of the 


(1) Ismail Khan v. Joygoon Bibcc, 4 C. 
W. N., 210 (1900) ; see also Ismail Khan 
v. Broughton, 5 C. W. N., 846 (1901). 

(2) Caspcrss v. Kcdar Nath, 5 C. W. N., 
858 (1901); and see Nanda Lai Goswami 
v. Atarmani Dasee (1908), 35 M., 763; 
and Grant v. Robinson (1906), 11 C. W. 
N., 242. 

(3) Ram Narain Singh v. Chota Nagpur 
Banking Association, 43 C., 332 (1916) ; 
Raghojiraa Saheb v. Lakshmanrao Sahcb, 
P. C, 36 B., 639 0912). 

(4) Mohesh Lai v. Mohan Bazvan, L. 
R.. 10 A., 62, 71 (1833); s. c., 9 C., 961. 

(5) Gokuldas v. Puranmal, 10 C., 1035 

(1884); 11 I. A., 126; also Gopal 

Chutider v. Hcrumbo Chundcr. 16 C., 523. 

(6) Mobaruck Shah v. Toof any, 4 C\, 


206 (1878). 

(7) Haimun Clntll v. Coomar Gunsheam , 
P. C., App., 84 (1834) ; Pedda Vencatapa 
v. Aroovala Roodrappa, P. C., App., 112 
(1834); Burdaeant Roy v. Chutider Koo- 
mar, 12 Moo. I. A., 145 (1868) ; Trilochun 
Ghent v. Kailas Nath, 3 B. L. R-, 292 
(1S69) ; 12 W. R., 175; Sclam Sheikh v. 
Baidonath Ghatak, 3 B. L. R-. (A* 

312 (1869); Kalee Chundcr v. Adoo 

Sheikh, 9 W. R., 608 (1868) ; Wali Ahmad 
v. Ajudhia Kundu, 13 A., 537 (18 f 'l); 

see also Field’s Evidence Act, 6th Ed., 
346. 

i 8) Fuzloodccn Khan v. Fakir Mahomed 
5 C. f 336 (1879); see 7 C., 550 (1881), 
and cases there reviewed; and Narain 
Chundcr v. Dataram Roy 8 C., 597 (1882) 
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lease it is presumed that there is an implied agreement and that he does so on 
the same terms and conditions as were mentioned in the lease, until the parties 
come to a fresh settlement. (1) Proof of possession for a number of years and 
of payment of rent during that time to the landlord raises a presumption that 
such possession was by virtue of a title from the landlord, though there may 
be no proof of the specific title claimed.(2) Where a ryot shows payment of 
rent for any particular year, the presumption is that the rent for previous years 
has been paid and satisfied, unless the contrary is shown bv the landlord.(fi) 

There is no presumption in South Canara that a tenancy is either chalgeni or 
mulgeni. Immemorial possession on a uniform rent will raise a presumption in 
favour of mulgeni tenure, and the burden will be on the other party to prove 
that the tenant was holding on chalgeni tenure.(4) The presumption raised by 
an entry in a record of rights that certain land is brcihniottar prevails till it is 
rebutted.(5) There is no presumption in India that a grant of land includes 
the minerals under it ; for the word “ grant ” has not the special and technical 
meaning assigned to it in English Law.(6) The nature of the presumption 
raised by section 201 of the Agra Tenancy Act, 1901, has been considered (after 
several conflicting decisions) by a Full Bench of the Allahabad High Court in 
a case in which it was held that where under that Act a plaintiff is recorded as 
having a proprietary right, the Revenue Court is bound to presume in his 
favour and so is not competent to receive evidence on the question of proprietary 
title.(7) The rebuttable presumption as to tenure under the Bengal Tenancy 
Act, section 5, clause 5, may be applied to a tenancy created before the date of 
that Act; for it merely confirmed a recognized rule.(8) In a case in the 
Privy Council it was held that the presumption under section 44 of the Punjab 
Land Revenue Act was fatal to a claim to deal as private property with land 
entered in a record of rights as a graveyard and wakf by user if not by dedica¬ 
tion. (9) Where it is admitted that a tenure is permanent, heritable and transfer¬ 
able, a presumption ordinarily arises in favour of the tenant, and the onus 
of showing that the tenure is wanting in the characteristic of fixity of rent 
is thrown upon the landlord.(lO) See further as to presumptions in tne case 
of possession, the Notes to section 110 , ante, and see Notes to sections 101—104. 

“ Landlord and Tenant 

Delay in suing to enforce rights raises a presumption unfavourable to the Litigation: 
person who makes such delay. If some presumption usually arises against Procedure, 
those who slumber on their rights, it is the stronger when applied to rights the 
subject-matter of which is in a constant state of change, and the proof of which 
is rendered more than usually difficult bv lapse of time.(11) Delay on the part 


(!) Enayutollali v. Elahccbuksh, \V. R., 
1864). Act X. 42; Jumant Alt v. Chuttcr- 
dharce Sahcc. 16 W. R„ 185 (1871) ; Tara 
v - ****** M W. R., 394 

(18M) ; Altab Bibcc v. Joogul. 25 W. R., 
“ r 4 TT 18 ? 6): f ce also Bcn S^ Tenancy Act 
(VIII of 1885) ; Mali Eal Karnani v. Dar¬ 
jeeling Municipality, 17 C. L J 167 
(1913). 

(2) Adhar Chandra Pal v. DV>akar Bhu- 
yan, 41 C., 394 (1914). 

(3) Sooruth Soondarce v. Brolie. 1 W. 

R .274 (1864) ; Mirthcrject Singh v. 
Chofccr Narain, 2 W. R., 58 (1865); 

enayct Hoosein v. Deodar Bux, W. R„ 
0864), Act X, 97. 

(4) Kittu Hegadthi v. Channamma 
Shettath (1907); 30 M., 1908. 

(5) Nan dial Pathak v. Mohanth Chan- 
urpat Das, 17 C. L. J.. 462 (1913). 

(6) Shashi Bhusan Misra V. Jyoti Prasad 


Singh Das. P. C., 44 C.. 585 (1917)$ 

Hari Narain Singh Deo v. Sriram Chakra- 
varti. P. C., 37 C.. 723 (1910) : 37 I. A., 
136: Durga Prasad v. Braja Nath Bose, P. 
C.. 39 C\, 696 (1912); 39 I. A.. 133. 

(7) Durga Prqsad v. Hajari Singh, F. 
B. (1911). 33 A., 799; following Bcchan 
Singh v. Karan Singh (1908) ; 30 A., 447; 
and over-ruling. Dhanka v. Umrao Singh. 
30 A., 58; Dil Kunwar v. Udai Ram, 2 9 
A., 148; Wan's Ali Khan v. Pursotam 
Narain (1910); 32 A., 427. 

(8) Jagahandhu Saha v. Magnameyi 
Dassee 44 €.. 555 (1917). 

(9) Court of Wards v. llahi Baksh. 40 
I. A.. 18 (1912). 

(10) Port Canning Co. v. Kalyani Dan, 
32 C. L. T.. 1 ; (P. C.), 24 C. W. N., 369; 
47 C.. 280. 

(11) Sham Chand v. Kishen Prosad. !4 
Moo. I. A., 595. 600 (1872). 
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of a suitor may under particular circumstances be indicative of a consciousness 
on his part that what the opposite party claims is a true and proper amount.(l) 
No presumption can be raised against a party to a suit from his refusal to with¬ 
draw his case from the determination of a properly constituted Court in order 
to submit it to private arbitration. Nothing which passes between the parties 
to a suit in any attempt at arbitration or compromise should be allowed to effect 
the slightest prejudice to the merits of their case, as it eventually comes to be 
tried before the Court.(2) The return to a writ of habeas corpus is not neces¬ 
sarily conclusive, and does not preclude enquiry into the truth of the matters 
alleged therein.(3) A witness sent by the police is presumably under restraint, 
and a statement made by such witness and so recorded raises suspicion that it 
was not voluntarily made. (4) 

In a partnership suit where one party does, but the other party does not, 
allege a specific agreement that the shares in the said partnership were unequal 
the existing presumption as to the equality of partners’ shares casts the burden 
of proof on those alleging the agreement who must therefore begin.(5) In the 
case cited it was held by the Privy Council that where annual accounts between, 
partners ceased and a final account showing divisions of capital and revenue 
was made out and some of the partners afterwards carried on the business for 
ten years without interference from the others, there was a presumption of 
dissolution of partnership at the date of the final account.(6) 

The presumption, generally speaking, in the absence of any evidence to the 
contrary, is that a person whose money goes to' satisfy a prior mortgage 
intends to keep alive for his benefit that prior mortgage.(7) 

A child born in India must under ordinary circumstances be presumed to 
have his father’s religion and his corresponding civil and social status.(8) With 
regard to change of religion, it has been held that where in consequence of the 
conversion of a person from one form of religion to another, the question arises 
as to the law to be applied to such person, that question is to be determined 
not by ascertaining the law which was applicable to such person prior to the 
conversion, but by ascertaining the law or custom of the class to which such 
person attached himself after conversion and by which he preferred that liis 
succession should be governed.(9) Where it was found that the Catholic form 
of worship had been followed for more than sixty years in a certain church, it 
was held that the onus was on those who wished to establish that the church 
had originally been Syro-Chaldean.(lO) 


(1) Mussatnut Bibec v. Sheikh Hamid. 
10 B. L. R., 45, 54 (1871). 

(2) Mokabeer Singh v. Dhujjoo Singh 
20 W. R.. 172 (1873). 

(3) In the matter of Khatija Bibi, 5 B. 
L. R., 557 (1870); contra, R. v. Vaughan, 
5 B. L. R 48 (1870): the writ does not 
now issue; the High Court has, however, 
conferred upon it certain powers of issu¬ 
ing directions in the nature of a writ of 
habeas corpus; Cr. Pr. Code, s. 491. 

(4) R v. Jadab Das, 4 C. W. N . 129. 
141, 142 0899). 

(5) Jadabranx Dcy v. Bailor am Dey, 


26 C., 281 (1899), ret. Collector of Jaunpur 
v. Jamna Prasad 44 A., 360 (1922). 

(6) Joopoody Sarayya v. Lachman- 
snamy, P. C., 36 M., 185 (1913). 

(7) Ainar Chandra v. Roy Goloke, 4 C. 
VV N., 769 (1900). 

(8) Skinner v. Ordc, 14 Moo. I.' A., 
309 (1871). 

(9) Lastings v. Gonsalves, 23 D.. 539 

(1899) in which (p. 541), it was held that 
the lower Court had not drawn a correct 
presumption. 

(TO) s. nibalam Pakkiya v. Barllc, 36 M.> 
418 (1913). 





CHAPTER VIII. 

Estoppel. 

The subject of estoppels(l) differs from that of presumptions, which are 
partly dealt with in the preceding Chapter, in the circumstance that an estoppel 
is a personal disqualification laid upon a person peculiarly circumstanced from 
proving peculiar facts ; whereas a presumption is a rule that particular inferences 
shall be drawn from particular facts, whoever proves them.(2) An estoppel 
is only a matter of proof.(3) The onus of proving an estoppel lies of course 
on him who sets it up.(4) An estoppel cannot be created either by an ambi¬ 
guous document or an ambiguous act.(5) It is not necessary that there should 
be any fraudulent intention established in connection with the misrepresentation 
which is the subject of estoppel.(6) A man is estopped when he has said, 
done or permitted, some thing or act, which the law will not allow him to 
gainsay. Owing to its use in ancient times in shutting out the truth against 
reason and sound policy, the doctrine of estoppel was not favoured and was 
characterised as “ odious.” In modern times the doctrine has lost all ground 
of odium and become one of the most important, useful and just, factors of 
the law. At the present day it is employed not to exclude the truth ; its 
whole force being directed to preclude parties, and those in privity with them, 
from unsettling what has been fittingly determined—a just principle which can 
be and is daily administered to the well-being of society.(7) In the case of one 
estoppel against another the parties are set free and the Court has to see 
what their original rights are.(8) 

It has been pointed out by a text-writer of the highest authority on the 
Law of Evidencc(9) that the Courts formerly through the phraseology and 
under the garb of “ evidence ” accomplished results which they now attain 
through a cautious reaching oat of the principle of estoppel, the modern exten¬ 
sions of this doctrine broadening the law by a direct and open application of 
maxims of justice. At Common Law there wtre three kinds of estoppel, 
namely (a) by Record, (b) by Deed, and (c) in pais. 

Estoppel by Record is dealt with by the Code of Civil Procedure, sections Estoppel by 
11—14, (10) and by sections 40—44 of this Act (v. ante, pp. 392—419.) There is Record. 


(1) Sec as to the law of estoppel, Bige- 
low s I reatise on the Law of Estoppel, 6th 
Ed. (1913). Everest, and Strode's Law of 
Hstoppel 2nd Ed. (1907); Cababe. Prin¬ 
ciples of Estoppel (1888); an Estoppel by 
Representation and Res Judicata in British 
India, by A. Caspersz, being the Tagore 
Law Lectures, 1893, 4th Ed. (1915). 

Sfeph. Introd, 175. 

(3) Bashi Chandra v. Ena\ct Ali, 20 C., 
235, 239 (1892). 

(4) Maharaia Bircndra Kishorc v. Bai- 
knnta Chandra Deb, 46 I. C., 474; and 
the ordinary rules of proof apply. There¬ 
fore if an estoppel arising out of a writ 
ten statement i 9 produced it and not the 
judgment must be put in evidence Itmada 


Prosanna Lahiri v. Badulla Mandul, 47 I. 
C.. 985; an estoppel can only be raised by 
pleading. If it is not pleaded the Court 
will not go into the matter, Puran Panda 
v. Dhanpat Tezuari. 52 I. C., 739. 

(51 Matnsa v. Sallaijjce , 46 I. C. } 609. 

(6) Balbir Prasad v. Jugttl Kishort, 3 
Pat. L. L. 454; s. c., 46 I. C.. 473. 

(7) Bigelow, op. cit. 6th Ed., 5. 6. 

(8) Jiuan Lai v. Behari Lai, 45 I. C., 
68 . 

(9) Thayer’s Evidence at the Common 
Law 318, cited in Rup Chatid v. Sarbesu ar 
Chandra. 10 C. W. N., 747 (1906); s. c.. 

3 C. L. J-. *29. 

(10> \Y odroffe & Ali’s Code of Ci\ il 
Procedure. 2nd Ed., 99 -101. 
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a two-fold estoppel arising by record, that is, from the proceedings of the Courts; 
first , in the record, considered as a memorial or entry of the judgment; and 
secondly, in the record considered as a judgment. In the first case mentioned 
the record has conclusive effect upon all the world. It imports absolute verity, 
not only against the parties to it and those in privity with them but against 
strangers also ; no one may produce evidence to impeach it. Thus no one, 
whether party, privy or stranger, is permitted to deny the fact that the proceed¬ 
ings narrated in the record took place, or the time when they purport to have 
taken place, or that the parties there named as litigants participated in the 
cause, or that judgment was given as therein stated ; unless in a direct proceed¬ 
ing instituted for the purpose of correcting or annulling the record.(l) 

The estoppel of a record as a judgment is of greater importance. The force 
and effect of a judgment depend first upon the nature of the proceedings in 
which it was rendered, i.e., upon the question whether it w T as an action in rem 
or in personam(2) : and secondly upon the forum in which it was pronounced, 
i.e. upon the question whether it was a judgment of a domestic or foreign 
Court. (3) The record of a jugdment in rem is generally conclusive upon all 
persons. In other cases, so far as the record purports to declare rights and d uties, 
its material recitals import absolute verity between the parties to it and those 
who claim under them. The estoppel arising from or fixed by the fact enrolled 
constitutes the estoppel of a judgment. And to the question whether the 
judgment necessarily creates an estoppel, the general answer is, yes, if it results 
in res judicata : no, if it does not.(4-) 

Estoppel must be distinguished from res judicata. Estoppel is part of 
the Law of Evidence and proceeds upon the Equitable principle of altered situ¬ 
ation, while the doctrine of res judicata belongs to procedure and is based on 
the principle that there must be an end to litigation.(5) The plea of res judicata 
prohibits the Court from enquiring into a matter already adjudicated ; while 
estoppel prohibits a party from proving anything which contradicts his previous 
declarations or acts, to the prejudice of a party who, relying upon them, altered 
hie position.(6) Res judicata ousts the jurisdiction of the Court, while estoppel 
only shuts the mouth of a party. (7) 

The strict technical doctrine of estoppel by deed cannot be said to exist 
in India.(8) Section 115 of this Act is exhaustive, and the Law of Estoppel in 
this country is contained in it.(9) This species of estoppel originated by virtue 
of that which constituted a writing a deed, namely, the seal. It is to the fact 
that the seal was once the mark of authority and greatness, rather than to the 
fact that it was a seal, or that (as is commonly said) its use was - a solemn act 
that is to be traced the origin of the effect of the instrument as matter of 
evidence. Later, the idea gained force that the seal itself, besides affording 


(1) Bigelow, op. cit.. 6th Ed., 8* 36. 

(2) Bigelow, op cit , 6th Ed. 8. 36, 38 
v. ante, pp. 388-392. 

(3) v. mi tc, pp, 388—392. 

(4) v ib. 

1 5) WoodrofTe and Ameer Ali. Civil 
Procedure, Second Edition, p. 101. See 
Cassamally Jairajbkai v. Sir Currimbhoy 
llbrahim, 36 B., 214 f 1912) ; Baishankcr 
Nanabhai v. Morarji KcsJiavji, 36 B., 283 
(1912). 

(6) Sitaram V. Amir Pcygon ( 1886), S. 
A.. 332. 

(7) Cassamalty Jairafbhai Pecrbhai v. 
Sir Currimbhoy Kbrtium (1911). 25 B., 

215. 


(8) See Gokuldas Copaldas v. Puranmal 
Piemsukdas, 10 C., 1035 (1884) ; Zemin¬ 
dar Serimatu v. Virappa Chetti, 2 Mad. 
H. C. R., 174 (1864); [“The strict tech¬ 
nical doctrine of the English law as to 
estoppel in the case of solemn deeds under 
seal rests upon peculiar grounds that have 
no application to the present bonds or the 
other written instruments ordinarily in 
use amongst natives”) Ram Copal v. Bla- 
c,mrc, 1 B. L. R., O. C., 37 (1867) \Paran 
Sv,u,h v. Lalji Mcl, 1 A.. 403 (1877): 
Donscllc v. Kcdarnaih Chuckerbutty, 7 B 
L. R., 720 (1871); Kcdarnath Chucker¬ 
butty v. Donsclle. 20 W. R., 362 (1873). 

(,9> Asmatunncssa Khaium v. Harendra 
L.al Biswas (1908); 35 C., 904. 
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tication, somehow imported verity .and gave to the instrument to wliic 
Ivas ajipended its peculiar efficacy.(1) Written evidence was considered of 
a higher nature than verbal, and where the document was of a formal character 
executed under seal, it was regarded as conclusive, not merely as to the interests 
conveyed, but also as regards matters of recital. The principle was that where 
a man had entered into a solemn engagement by deed under his hand and seal 
as to certain facts he should not be permitted to deny any matter which he had 
so asserted.(2) 


An estoppel by deed is a preclusion against the competent parties to a 
valid sealed contract and their privies to deny its force and effect by any evidence 
of inferior solemnity.(3) The rule declares that no man shall be permitted to 
dispute his own solemn deed. In India, however, conveyancing is of a simple 
and informal character(l), and contracts under seal have no special privilege 
attached to them, being treated on the same footing as simple contracts. (5) 
But while the technical doctrine has no application in this country, statements 
in documents are, as admissions, always evidence against the parties. And the, 
admissions may be conclusive if they work an estoppel, that is, if the statement 
has been acted upon by the party to whom it was made. (6) 

The Courts in England and America in recent times appear inclined to treat 
the estoppel by deed as resting on contract, an intelligible basis upon which a 
large class of estoppel is arising, namely, that the parties have agreed for the 
purposes of a particular transaction to treat certain facts as true. (7) In this' 
country the technical doctrine is not recognised at all, and a statement in a 
deed or other document can only give rise to an estoppel if the case is one which 
can be brought within the rule as to estoppel by conduct. In some cases, such 
a statement amounts to a mere admission of more or less evidential value 
according to the circumstances, but not conclusive. In other cases, namely, 
those in which the other party has been induced to alter his position upon the 
faith of the statement contained in the document, such a statement will operate 
as an estoppel. In this view of the matter, an estoppel arising from a deed or 
other instrument is only a particular application of that estoppel by conduct 
or misrepresentation v r hich is the subject-matter of sectiou 115 of this Act. 
An estoppel, however, in pais , may arise in connection with a deed as in con¬ 
nection with any other instrument. 

In the case of Paran Singh v. Lalji Mal(Q ), the rule on this point was laid 
down as follows :— 


6 If a party to a deed is to be precluded from questioning his solemn act 
much injustice would be wrought iu this country. The strictness of the rule oi 
estoppel has been in England relaxed. If it is to be used to promote justice, the 
degree of strictness with which it is to be enforced mgst be proportioned to 
the degree of care and intelligence which the natives of the country in practice 


(1) Bigelow, op. cit., 6th Ed., 360. 362. 

(2) Bowman v. Taylor, 2 A. & E., 278, 
291. Pollock on Contract, 5th Ed.. 131— 
143. 

(3) Bigelow, op. cit., 6th Kd., 360—362. 
Bowman v. Taylor. 2 A. & E . 278, 291‘. 

(41 Sec observations of Paul. J., in 
Donzcllc v. Kcdamath Ch t ekerbutty . 7 B. 
L. R. f 728—730 (1871) ; and see Kcdar- 
nath Chuckcrbutty v. Donzcllc, 20 W. R., 
353 (1873) : and the deeds and contracts 
<>f the people of Iru’ia arc to be liberally 
construed: Honor man Prasad v. Mu*st. 
Baboocc , 6 Moo. I. A., 411 (1856); Ram - 
I all Set v. Kanai Lall, 12 C., 578 (1886). 


(5) Raja Sahib v. Bhudhu Singh, 12 

Moo. I. A., 275 (1869); s. c., 2 B. li. R. f 
P. C., Ill Ram Copal v. Blaquicrc, 1 B. 
L. R.. O. C., >7 (1867); Ti^umala v. 
Pingala, 1 Mad. H. C. R., 312, 318 (1863). 

(6) v. s. 31. ante, pp. 303-306. and 
Sadhit Churn v. Basudcv Parbcarv. 9 C 
W. N., ccviii (1905). 

(7) Bigelow, op. cii . 6th Kd.. 3t>l iu»ie 
(3) see Carpenter v. Buller , 8 M. W., 20'* 
212 . 

(81 1 A.. 403, 410 (18771: but sec a** 
to this case Chcnvirappa v. Pntappa 11 
B., 708 (1887). 






bring to bear upon their transactions. What is ordinarily known in these pro¬ 
vinces as a deed, is an attested agreement prepared without any competent 
legal advice, and executed and delivered by parties who are unaware of any 
distinction between deeds and agreements. Under these circumstances, it 
appears to us that justice, equity, and good conscience required no more than 
that- a part) r to such an instrument should be precluded from contradicting it to 
the prejudice of another person, when that other, or the person through whom 
the other person claims, has been induced to alter his position on the faith of the 
instrument; but where the question arises between parties, or the representatives 
in interests of parties, who at the time of the execution of the instrument were 
aware of its intention and object, and who have not been induced to alter their 
position by its execution, we consider that justice in this country will be more 
surely obtained by allowing any party, whether he be plaintiff or defendant 
to show the truth. As to the cases in which, in order to prevent fraud it may 
be shown that an apparent deed of sale is really a mortgage, see ante , s. 92, sub 
voc. ‘ Evidence of Conduct 9 and'jiuthorities there cited.(l) As to estoppel by 
pleading ante , pp. 482-483.(2) 


Fstoppel C ^ s ^°PP e ^ ln P als unc ^ er ancient doctrine of the Common Law sprang 

in pais. from (i) hvery of seisin ; (ii) entry ; (iii) acceptance of rent; (iv) partition ; (v) 
acceptance of an estate. Aside from the case of partition, only one of the above- 
mentioned instances mentioned by Coke,—estoppel bv acceptance of rent prevails 
at the present day, and even the character of this instance is widely different 
from what it was in his time. Estoppel by the acceptance of rent as known to 
Coke occurred where the landlord accepted rent from a tenant who held over 
after the expiration of a lease by deed. Such an estoppel depended upon the prior 
existence of a deed; while at the present day it is immaterial how the tenure 
arose.(3) The estoppel by partition was a case of implied warranty. In the 
case of a partition of lands by writ of partition between co-tenants the law 
imported a warranty of the common title, and held it to be incompatible with 
their duty to each other for either to become demandant in a suit to recover 
any portion of the land by a paramount title and thus to place himself in 
antagonism to his co-tenants. No tenant after partition could set up an adverse 
title to the portion of another for the purpose of ousting him from the part 
which had been partitioned off to him.(4) In this country the question whether 
there is an estoppel by reason of partition will depend, in the case of a partition 
by decree, upon the question whether there is an estoppel by judgment or res 
judicata( 5) ; and in the case of partition by act of parties whether there is under 


(1) See also Bapuji v. Senaravji, 2 B., 
231 0877); Mahadaji Gopal v. Vuhal 
Balia!, 7 B.. 7S (1881). 

(2) And see Bhugwandeen Doobcy v. 
Myna Baee, 11 Moo. I. A., 487, 497 
(1867) ; Ram Surun v. Musst. Pran, 13 
M. I. A.. 551. 539 (1870); Kristo Prea 
v. Puddo Lochan, 6 W. R.. 288 (1866 . 
h’angosvann v. Krislna. 1 Mad. H. C.. 73 
(1862) : Dayal I air a j v. Kliatav Ladha, 
12 Bom. H. C. J.. 97. 

(3) Bigelow, op. cit., 6th Ed.. 490. see 
Act iV of 1882 (Transfer of Property), 
9 . 116. 

(4) Bigelow, op. cit., 6th Ed.. 445— 
447. In the case of partition in pais by 
conveyance between the parties there ap¬ 
pears to be no estoppel apart from recitals 
unless there is an express warranty And 
the rule itself has been subjected to some 
qualification : 6th F.d., 446. 


1 5) As to the conclusiveness of 
partition-proceedings see Mussamut Oodia 
v. Bhopal. 3 Agra, Rep., 137 (1868); 

Ghasscc Khan v. Kill loo, 1 Agra Rep., 152 
(1806); Shivram v. Narayan, 5 B., 27 
‘1880): Laksman Dada v. Ramchandra 
i>ada. 5 B.. 48 (1880); Kontifrav v. Gur- 
:az\ 5 B.. 589 (1880); Nilo Ramchandra 
c. Gobind Holla, 10 B.. 24 (1885); SaJu 
'• • Baiea. 4 B., 37 (1879); Atlanta Bala- 
charya v. Damodhar Makund, 13 B., 25. 
31 (1888) Krishna Behari w Brojeswari 
Ckcnvdhraitt. 1 C.. 144, 2 I. A.. 283 
(1875 ' ; Rajah of Pitapnr v. Sittya Gant, 
12 T. A. 16 (1884); Venkatadri v. Pcda 
Venkayamma, 10 M„ 15 (1888): Sheik 
Hossein v. Sheik Mitsund, 18 \V. R., 260 
(1872 » ; Hari Xarayat: v. Ganpairav Daji, 
7 B., 272 (1883); Kirty Chunder v. 

Aualh Xaih. 10 C., 97 (1883); and) 

Caspers?, op. cit., 4th F.d . 860—866 
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^tke^ Gyrcumstancea such an estoppel by agreement or by such conduct as is pro¬ 
vided for by section 115, post.( 1) In the case cited it was held by the Priyv 
Council that a decree for partition in a suit by a member of a joint Hindu family 
is res judicata as between all co-sharers who are parties to the suit.(2) In 
addition to the above forms of estoppel in pais , which are now chiefly of historic 
interest only, there is the modern doctrine of estoppel in pais. “ Indeed the 
estoppel in pais of the present day has grown up entirely since the time of 
Coke, and embraces cases never contemplated in that character by him or bv 
the lawyers of even much later times, though the old lines are often visible in 
the newer pathways.** 


Estoppel in pais according to the modern sense of that term has been said 
to arise firstly (a) from agreement or contract; secondly ( b ) independently of 
contract, from act or conduct of misrepresentation which has induced a change 
of position in accordance with the real or apparent intention of the party against 
whom the estoppel is alleged. Estoppel by agreement embraces (a) all cases 
in which there is an actual or virtual undertaking to treat a fact as settled, so 
that it must stand specifically as agreed ; and (6) all cases in which an estoppel 
grows out of the performance of the contract by operation of law. Estoppel by 
contract does not include cases of estoppel not arising by or by virtue of the 
contract itself, though arising in the course of the contract; if the estoppel is 
not part of the contract itself or of its legal effect, it belongs to the next head. 
While there can be no estoppel by agreement where the justice of the case does 
not require it, such an estoppel may be found to exist where there is an agreement 
either express or to be implied front the conduct of the parties to, or the nature 
of. the transaction itself, which justice requires should be enforced. The ques¬ 
tion of the existence of such an estoppel must be dealt with on broad grounds of 
legal principle irrespective of whether there may be a decision in point or not. 
The question in each case is—is there an agreement on which an estoppel should 
be justly founded.(3) Sections 116 and 117 afford instances of the estoppel 
by agreement, but they are not exhaustive of it.(4) As has been well said 
some transactions there are which are so obviously based on a conventional 
state of facts that for that very reason the parties never in practice come to 
any express agreement about them at all and the estoppel is but the carrying 
out of what the parties as honest men must have intended if they thought about 
the matter at all the time they made their bargain.(5) The parties are deemed 
to have dealt with one another on the basis of their rights being regulated by 
a conventional state of facts. The tenant and licensee and bailee obtaining 
possession are taken to accept it upon the terms that they will not dispute the 
title of him who gave it to them and without whose possession they would not 
have got it. The act of acceptance of a bill of exchange amounts to an 
undertaking to pay to the order of the drawer. Though all are instances 
of estoppel by agreement, the precise terms of the agreement and .therefore of 


where these cases are cited and considered : 
and Chohhcy Singh v. Jctc Singh, P. C. 
(1908), 31 A., 73. 

(1 ) Cf. Grccndcr Chundcr v. Troy- 
lokho Nath, 21 I. A., 35 (1892); Atlanta 
Balacharya v. Damodhar Makutid, 13 B., 
25 (1888); Srimati Sufcimani v. }fahcndra 
Nath, 4 B. L. R., P. C., 16 (1869); Cas- 
l>ersz, op. cit., 4th Ed. (1915), s. 321, 
p. 306. 

1 2) Xalitu Kanta Lahiri v. Sanionwxi 
Dcbya, 41 I. A., 247 (1914). 

(3) h’up Chand v. Sarbcsxvar Chandra, 
10 C. W. N„ 747 (1906); s. c. f 3 C. L. 
J., 629. 

(4 1 id. Mr. Bigelow describes the 


estoppel of tenant and licensee of land as 
an instance of estoppel growing out of the 
performance of the contract by operation 
of law (Bigelow, op. cit.. 6th Ed., 547,. 
586.) The estoppel of a bailee and other 
licensee is analogous to that of landlord 
and tenant (»7>., 6th Ed., 490, 592, 593, 
597.) The estoppel in respect of nego¬ 
tiable instruments is also an instance of 
estoppel by contract, but in this instance 
it is said to arise " upon sonic fact 
agreed assumed t<’ he true ” i)» <>th Ed . 
519.) 

(5) h'up Chand v. Stvbctfcat Chand'a, 
10 C. W. N.. 747 (1906): citing with 
approval C a babe on Estoppel, 12, 21. 
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the estoppel may vary according to the nature of the particular transaction in 
each case.(l) Another instance of such an estoppel (which however has not 
been provided for in the Act) is the estoppel of a person taking possession under 
an instrument whether a will or deed inter vivos. Where such taking is in 
accordance with a right which would not have been granted except upon the 
understanding that the possessor should not dispute the title of him under 
whom the possession was derived, there is an estoppel. This occurs where 
several persons take limited interests under the same instrument. In that 
case a party cannot say that the instrument is valid so as to enable him to take 
under it, but is invalid as regards the interests of those in remainder who claim 
under the same instrument.(2) And a person holding land under a deed or will 
which, however, does not operate in law to pass the land in question, cannot 
by such possession for more than twelve years acquire an interest in the 
property different from that which he would have taken if the deed or will 
had been valid and operative.(3) Whether all the cases here referred to 
under this head ought to be called estoppels is a matter of doubt. 

Secondly : The next head, which constitutes an important addition in 
recent times to the law of estoppel, embraces the class of cases known and 
described as estoppel by conduct of misrepresentation ; the estoppel arising 
without regard to contract rather, or the fact to be taken as true not being 
necessarily or ordinarily the subject or the effect of contract. This estoppel 
is dealt with in section 115, post. 

Besides these two classes, the name of estoppel has been extended to a 
variety of cases which are not estoppels at all; in some of these cases there 
may perhaps be said to be a gwcm-estoppel; in others, the word i> merely used 
as equivalent to “ bar/ 1 * * * 5 6 in others, it is an entire misnomer ; the free use of the 
term u estoppel ” in such case3 giving rise to confusion and misapprehension of 
the real legal character of the act or declaration which is to be considered.(4) 

This Act deals with the subject of estoppel in pai'$ in sections 115 — 117, but 
does not in terms preserve the above-mentioned distinction between estoppel 
by contract and estoppel by conduct. The rules contained in sections 116 and 
117 have been described as instances of the estoppel by contract. Other cases 
which have been included under that designation may be found to fall within 
the purview of section 115, which, however, primarily appears to refer to what 
has been described above as estoppel by misrepresentation. Hard and fast 
distinctions are not easily or profitably drawn in this branch of the law. Estop¬ 
pels in the sense in which that term is used in English legal phraseology are 
matters of infinite variety, and are by no means confined to the subjects dealt 
with in this Chapter of the Act.(5) 

In the case of the Ganges Manufacturing Go. v. Sourujmull((y) Garth, C. J. 
said:—■** It .has been further contended by the appellants, that sections 115 
to 117 contained in Chap. VIII of the Evidence Act lay down the only rules of 
estoppel which are now intended to be in force in British India ; that those 
rules are treated by the Act as rules of evidence ; and that, by the second section 
of the Act, all rules of evidence are repealed, except those which the Act contains. 
But if this argument were well founded, the consequences would indeed be 
serious. The Courts here would then be debarred from entertaining anv 


t 1) Rup Chand . Sarbcsiear Chandra, 
p-upra. 

(2) Td. Dalton v. Fitzgerald, t Ch. D. 
(1*897), 440; 2 Ch. D. (1897), 86; Board 
v. Board, L. R., 9 Q. B., 48; Durga Das 
Khan v. Ishan Chandra Dry, 44 C., 145 
(1917). 

(3) Rajah lenkata Naiasinha Appa 
Rao v. Rajah Surenant Gopala Row 


(1908), 31 M.. 321. and Dalton v. Fits - 

ggrald (1897), 2 Ch. D., 86. 

(4 ) See Bigelow, op. cii., 6th Ed., 489, 

494. 

(5) 5 C., 669, 678, 679 (1880). 

(6) Ganges Manufacturing Co. v. 
SourujtnuU, 5 C., 669 (1880); and see 
Janaki Ainmat \. Kamalathammal, 7 Mad. 
H. O. R., 263 (1873). 
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-^^ns in the nature of estoppel which did not come within the sco 
ctions 115 to 117, however important those questions might be to the due 
administration of the law. The fallacy of the argument is in supposing that 
all rules of estoppel are also rules of evidence. The enactment in section 115 
is, no doubt, in one sense, a rule of evidence. It is founded upon the well- 
known doctrine laid down in Pickard v. $ears(l) and other cases that where a 
man has made a representation to another of a particular fact or state of cir¬ 
cumstances, and has thereby wilfully induced that other to act upon that 
representation and to alter his own previous position, he is estopped as against 
that person from proving that the fact or state of circumstances was not true. 
In such a case the rule of estoppel becomes so far a rule of evidence, that evidence 
is not admissible to disprove the fact or state of circumstances which was 
represented to exist. But estoppels in the sense in which the term is used in 
English legal phraseology are matters of infinite variety, and are by no means 
confined to the subjects which are dealt with in Chap. VIII of the Evidence 
Act. A man may be estopped, not only from giving particular evidence, but 
from doing acts, or relying upon any particular argument or contention, which 
the rules of equity and good conscience prevent his using as against his oppo¬ 
nent. A large number of cases of this kind will be found collected in the notes 
to Doe v. Oliver( 2) and whatever the true meaning of the second section of the 
Evidence Act may be as regards estoppels which prevent persons from giving 
evidence, w r e are clearly of opinion that it does not debar the plaintiffs in this 
case from availing themselves of their present contention as against the 
defendants.” 


So parties will not be allowed to vary their cases on appeal by receding 
from admissions made in the Court of first instancc(3) and may be estopped 
from appealing by reason of an undertaking that they would not do so.(4) 
Where a judgment-debtor asked for time and bound himself not to contest the 
validity of a sale provided he got time, it was held that as he had obtained time 
and the advantage of a postponement lie was estopped from saying that lie 
was not bound by his agreement.(5) And in another case though it was held 
that there was strictly no estoppel where in an application to execute a decree 
which provided for no interest the decree-holders put in a prayer as to the 
award of interest, and the judgment-debtor, accepting his liability to pay this 
decretal debt as w r ell as interest, obtained from time to time adjournments 
from the Courts to enable him to pay the amount: it was held that the judg¬ 
ment-debtor could not at a later stage of the proceedings dispute the item of 
interest, and was bound to pay interest from the date on which he admitted lus 
liability to pay interest.(6) Estoppels may also arise out of the compromise 


(1) 6 A. & E., 469. 

(2) 2 Smith. L. C.. 8th Ed., pp. 775 
ct scq. See Caspersz, op. cit., 4th Ed. 
(1915), s. 69, pp. 78, 79. 

(3) Mohima Chundcr v. Ram Kishorc, 

15 B. L. R., 142; 23 W. R.. 174 (1875); 
Dcvaji Goyaji v. Gadadhar Godcbhai, 2 
Bom. H. C. ' R., 28 (1865); Stracy v. 
Blake, I M. & \Y\, 168; Nidha Chow- 
dhry v. Butida Lall, 6 W. R., 289 (1886); 
Doe d. Child v. Roe, 1 E. & B., 279; 
Motichand v. Dadabhai, 11 Bom. H. C. 
R.. 186 (1874); Hurechur Mookerjcc v. 
Rajkishen Mookvrjcc, 23 W. R., 251 

(1875); Kattailal Khan v. Shoshi Bhoo- 
fgi/i, 8 C. L. R. f 117 (1881); see Gopal 

ihn v. Joyram T vicar \, 9 C. L. R., 402 
851). 

(4) Moortshce Ameer \: 


Inderject, 14 Moo. I. A., 203 ; 9 B. L. R-» 
460 (1871): Anant Das v. Ashburner o 
Co.. 1 A.. 67 (1876); Protap Chnttder 
v. Arathoon, 8 C., 455; 10 C. L. R , 443 
(1882); Bahir Das v. Nobin Cbunder, 29 
C., 306 (1901). See also Pisani v. 

Attorney-General, L. R., 5 P. C., 516; and 
Rajmohun Gossaiu v. Gour Mohuu, 8 
Moo. I. A., 91 : 4 W. R.. P, C., 47 (1859) ; 
where it was said that a decree of an 
Appellate Court obtained after a com¬ 
promise and an agreement not to prosecute 
an appeal was an adjudication obtained 
with fraud. 

(5) Vttam Chafidra v, Khetra Nath, 
2 ( > i\. 577 (1901). 

(6) Xarayan Rasji, 6 Bom. L. B , 417 
(1904). 


Mahat ancc 





ESTOPPEL, 



of legal claims 'pendente lite.( 1) Where a Court has in fact no jurisdiction to 
entertain a suit or application, the consent of the parties thereto cannot give it 
jurisdiction. Where a person filed a claim in execution-proceedings in the 
Small Cause Court and thereafter when such claim was disallowed brought a 
regular suit in which it was held that that Court had no jurisdiction to enter¬ 
tain the claim, it was also held that the plaintiff was not estopped from saying 
that the Small Cause Court had no jurisdiction to deal with the matter because 
under wrong advice he originally filed a claim in that Court.(2) In however 
an earlier case, where a plaintiff put the Subordinate Judge’s Court in motion 
to execute a decree and thus submitted himself to the jurisdiction of that Court, 
it was held that the plaintiff was by his own act estopped from saying that the 
same Court had no jurisdiction to retrace its steps by directing a refund of the 
sum realized under the order for execution, and to replace the parties in the 
position which they occupied before the irregular execution was had.(3) And 
where in a recent case the cause had been made over to the Joint Subordinate 
Judge without objection by either party, it was held that they had waived 
enquiry as to jurisdiction and were bound by this tacit admission of it.(4) The 
mere fact of a plaintiff in a suit for ejectment in a Civil Court having on a pre¬ 
vious occasion applied to the Revenue Court for the ejectment of the defendant 
would not estop him from asserting that the defendant was unlawfully in 
possession, that is, as a trespasser.(5) In the case cited, pending a suit by the 
mother of the last Hindu male owner for a declaration of the invalidity of an 
alleged adoption made to him, the mother died, and on her death an application 
was made by the present plaintiffs who were remote reversioners to be brought 


(1) Woodroffe & Ali’s Civ. Pr. Code, 
O. XXIII, r. 3, 2nd Ed., 1073-74; 
Ruttansey Lalji v. Pooribai, 7 B., 

304 (1883); Karupatt v. Rama- 

sami, 8 M., 482 (1885) ; Appasami v. 
Manikam, 9 M., 103; Hara Sundari v. 
Kumar Dukhinessur, 11 C., 250 (1885); 
Goculdas Bulabdas Co. v. Scott, 16 B., 202 
<1891); Kally Nautlt v. Rajeeblochun 
Mosoomdar , 2 Ind. Jur., N. S., 343, 122 
(1867) ; Juggobundhoo Chatterjee v. Wat¬ 
son & Co., 2 Bourke, 162 (1865) ; Scully 
v. Lord Dundonald, L. R., 8 Ch. D., 658 ; 
Fryer v. Gribblc, L. R., 10 Ch. D., 534; 
Holt v. Jesse, L. R., 3 Ch. D., 177; 
Rajcndra Narain v. Bijai Gobind, 2 M. I. 
A., 181 (1839); Sri Gajapathi v. Sri Gaja- 
pathi, 13 Moo. I. A., 497 (1870) ; Gholaub 
Koonwarce v. Eshur Chandcy, 8 Moo. I. 
A., 447; 2 W. R., P. C., 47 (1861); 

Cherakunneth v. Vengunat, 18 M., 1, 7 
(1894) ; as to waiver, see Dwarkanalh 
Sarma v. Unnoda Soondurrcc, 5 W. R., 
Misc., 30 (1866) ; S hivalingaya v. Naga- 
Jingayo, 4 B., 247 (1878); Janki Animal 
■\. Kamalathammal, 7 Mad. H. C. R., 203 
<1873', abandonment; Man Gobind v. 
Jankce Rum, W. R., 211, 1864; as to 
-agreements contra cursus curia’, see Sada- 
livo Pillai v. Ramalinga Pillai. 15 B. L. 
R.r 383; Pisani v. Attorney-General, L. 
R., 4 P. C.. 516; Shco Golam v. Beni 
Prosad, 5 C., 27 (1879), Dinnonath Sen 
v. Guruchuru Pal. 14 B. L. K., 287 

(1874); 21 W. R. ( 310; Stouell v. Bill¬ 
ing*, 1 A., 350 (1877); Debi Rat v. 
Go Pul Prasad, 3 A., 585 (1881); Ram- 


lakhan Rai v. Bakhtaur Rai, 6 A., 623 
(1884) ; it has been held that a com¬ 
promise which does not supersede the 
decree is no bar to the enforcement of the 
original decree; Darbha Venkamma v. 
Ram Subbarayudu, 1 M., 387 (1878) ; 

Ganga v. Murli Dhur, 4 A., 240 (1882) ; 
Latafat Husain v. Badshah Husain (P. 
C.), 8 O. C., 143; Malla Reddi v. Aszva 
Natha Reddi, 15 M. L. J., 494. See 
Caspersz, op. cit., 4th Ed. (1915), ss. 
454—459, pp. 402—407 where these cases 
are discussed. 

(2) Dcno Nath v. Adhor Chundcr, 4 C. 
YV. N., 470 (1900); 3 C. W. N., 591. 

(3) Govind Vanam v. Sakharam Ram- 
chondra, 3 B., 42 (1878); dissenting from 
Gancsh Daji v. Sakharam Ramchandra, 
P. J., 1877, p. 227. See also Cyan Chun¬ 
dcr v. Durga Churn, 7 C., 318 (1881) in 
which it was objected that partition pro¬ 
ceedings could not be taken in execution 
of a decree and that the Court was in 
error in appointing the Amin as commis¬ 
sioner to effect partition, s. 396 of the 
Code referring to “ Commissioners ” in the 
plural. Pontifex, J., however, held that 
the order of the Judge was within the 
meaning of the section 396 of the Code. 
It may also well he that apart from ques¬ 
tions of jurisdiction a person who has ac¬ 
quiesced in proceedings may be estopped 
from calling them in question. 

(4) Barctto v. Rodrigues (1910) ; 35 B. 

24. ' A 

(5) Zabcda Bibee v. Shco C ha ran, 22 . 

38 (1899). 
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on record as her legal representatives and to continue the suit, which application 
was dismissed on the objection raised by the present defendant in that suit 
and that suit was also eventually dismissed by the High Court in Second Appeal 
under Order 22, Kule 3 of the Civil Procedure Code. The present plaintiffs 
thereupon brought this fresh suit. Held that the defendant was estopped 
from contending in the second suit, that the decision in the previous suit was 
erroneous, that the plaintiff’s proper remedy was to continue the first suit, 
and that the second suit was barred under the Order mentioned inasmuch as 
the first suit had abated.(1) 

Persons will not be permitted to take up inconsistent positions.(2) So in 
the case first cited, which was a suit upon a mortgage, the defendant contended 
that the suit was premature and the Court accepted that view. The plaintiff 
again sued and the defendant pleaded Limitation, but it was held that it was 
not open to him to raise the defence. Where a plaintiff having obtained a 
decree against one of two defendants, acquiesced in that decree, but the defen¬ 
dant judgment-debtor appealed, making the other defendant also a party to his 
appeal, with the result that the plaintiff’s suit was dismissed, it was held that 
it was not open to the plaintiff in second appeal to contend that the Court 
helow should have made a decree against that defendant with regard to whom 
he had acquiesced in the dismissal of his suit.(3) 

Nor will a party be permitted to approbate and reprobate in respect 
°f the same matter.(4) Where the property of a judgment-debtor is sold 
!u execution of the decree and the proceeds go in satisfaction of the 
decree and the judgment-debtor accepts the payment of the decree he cannot 
unpeach a part of the sale.(5) Where a person against whom execution is 
taken out admits his liability he cannot subsequently repudiate it.(6) 
If a person purchases an estate subject to a ortgage whether under a 
voluntary conveyance or under a sale in invilum and undertakes to discharge 
it, he cannot be heard to deny the validity of the mortgage subject to 
which he made his purchase.(T) Where a person allowed execution to 
proceed for nearly a year without objection, having twice obtained a stay of 


(H Arunachalam Pcllai v. Vellaya 
p cllai 25 M. L. T., 360 ; s. c., 52 I. C. 
465. 

(2) Musst. llfatoonissa v. Khandkar 

Khoda. 21 W. R.. 374 (1874); Brij 

Bhookun v. Mahadco Dobcy, 17 W. R., 4 22 
*1872); Dabcc Misscr v. Mungur Afcha, 
~ C. L. R„ 208 (1878); Sonaollah v. 

Jmamooddccn, 24 W. R. ? 273 (1875); 

^utyobhama Dasse v. Krishna Chunder , 
6 C., 55 (1880). Where a defend¬ 

ant allowed without objection a pur¬ 
chaser of a plaintiff's interest in 
the suit to substitute his name on the 
record he was estopped from contending 
that the suit had abated: Bir Chandra v. 
Bhansi Dhar, 3 B. L. K.. A. C.; 21 1 0869) ; 
Man pal v. Sahib Rani (1905), A. W. N., 
94; 27 All., 544 (F. B.) ; K aits hi Ram v. 
Badda (1906), 23 P. L. R. ; Muhammad 
IVah Khan v. Muhammad Mohi ud-din, 24 
C. W. N., 813. 

(3) Lahore v. Deo Dans (1907), 30 A., 
48; Farsand AH Khan v. Bismillah Begam 
(1904). 27 A.. 23. 

(4) See Kristo htdro v. Hnromoncc 
Dasscc, L. R., 1 I. A., 84, 8§ (1873) ; Rup 
Chand v. Sarbcswar Chandra , 10, C. W. 


N. 747 (1906); s. c., 3 C. L. J., 629. 
“ It is a sound principle of law 
that as between the same litigants 
a defendant cannot defeat the claim of 
the plaintiff by a plea negativing a conten¬ 
tion successfully advanced by him in a 
former suit, if he thereby approbates and 
reprobates/’ Varajlal Salot v. Bhaiji 
Xagardas, 6 Bom. L. R.. 1103 (1904). 

See Coventry x. Tulshi Prrshad, 31 C., 
822 (1904). See Balbir Prasad v. Jugal 
Kishore, 3 Pat. L. J.. 454: s. c., 46 I. 
C. 473; Lala Kartahi Lai v. Lola Brij Lai 
22 C. W. N., 914 (P. C.), Shib Chandra 
Kar v. Dulckcn, 28 C. L. J., 123; s. c., 
48 I. C., 78: Jogcndra Nath Banya v. 
Mohcndra Chora, 47 I. C., 978; Basti 
Begam v. Sajjad Mirsa, 21 O. C..18S: 47 
l. C.. 558; Cauri Shankar v. Ganoo Rain 
77 P. R., 1919; s. c., 52 I. C., 859 cited 
sub voc. “ Representation " post. 

(5) Annapurna Bai v. Rama Chandra, 
43 I. C.. 178. 

(6 > Balbir Prosad v. Jugal Kishore. 3 
Pat. L. J.. 454; 46 X. C., 473. 

{7 > K alidas Chowdh ttry v. / y rosan na 

Kumar Das . 47 C., 446; 24 C. W, N., 
,269; 30 C. L. J., 496. 




sale on the plea that he would satisfy the decree if time were allowed and having 
approbated the execution-proceedings by payment of part of the debt, induced 
the creditor to grant time for payment of the balance, he was held estopped 
from saying that the decree was incapable of execution against him.(l) But 
in all cases it must be shown that there really exist those conditions which are 
the essentials of an estoppel. So to petition for the postponement of a sale 
in execution of a decree is not an intentional causing or permitting the decree- 
holder to believe that the judgment-debtor admits that the decree can be 
legally executed.(2) And where a son, against whom a suit ought to have 
been instituted, conducted on behalf of his mother a suit wrongly brought 
against her, knowing all the time that he and not the mother should have been 
sued, but there was nothing to show that it was by reason of representation 
or any conduct of the son that the plaintiff was led to think that the mother 
was the right person to be sued, it was held that the decree in that suit was 
not binding on the son, and did not estop him, in a subsequent suit against 
him, from contesting the validity of that decree.(3) It has been held that the 
test for determining whether there is an estoppel from a decree based on a 
compromise is whether the particular matter in doubt was decided by the 
parties in such compromise and.embodied in the decree.(4) If a landlord 
withdraws the amount deposited by the transferee of a non-transferable holding 
to set aside its sale under section 310A of the Civil Procedure Code of 1882 
without raising any objection he is not thereafter permitted to plead that 
the transferee did not by his purchase acquire a valid title to the holding.(o) 


Parties may by conduct of waiver in the course of-a suit preclude themselves 
from asserting the rights which they have waived.(6) The plaintiff in a suit 
brought in forma pauperis died, but in ignorance of her death the Court passed 
a decree in her favour. The defendant appealed, making respondent to his 
appeal a lady whom he alleged to be the legal representative of the deceased 
plaintiff. On this appeal an order was passed by consent of parties sending 
back the suit to be re-tried on the merits as between the defendant and the person 
nominated by him as plaintiff, and it was so re-tried and a decree was again 
passed in favour of the plaintiff. Held that it was not thereafter open to the 
defendant to object that there had been no enquiry into the right of the repre¬ 
sentative of the original plaintiff to sue as a pauper.(7) In the undermentioned 
case, a mortgagor was held to be precluded from raising the objection that 
the sale of the mortgaged property in execution of the decree in the mortgage 
suit was invalid by reason of the decree nisi not having been made absolute 
if such objection was not raised at an early stage of the proceedings.(8) In 
the undermentioned case a judgment-debtor obtained the postponement of an 
execution sale on the undertaking that he would not raise any objection on the 
ground of illegality or irregularity. After the sale took place on the postponed 
date he applied to set it aside on the ground of an illegality or irregularity of 
which he was cognisant at the time he gave his undertaking. Held that he 


(1) Coventry v. Tulshi Pcrshad, 31 C., 
822 (1904). 

(2) Mina Konwari v. Juggul Sctani, 10 

C., 196 (1883) ; s. c., L. R. 10 I. A., 119; 
13 C. L. R., 385 ; see Musst. Oodey v. 
Mussamut Ladoo, 13 Moo. 1. A., 585 

(1870) ; Newton v. Liddiard, 12 Q. B., 925. 
See also as to petition for postponement 
Girdhari Singh v. Hurdeo Narain, 3 I. A., 
230 (1876) ; distinguished in Thakoor 
Mahtab v. Leclanund Singh, 7 C., 613 : 9 
C. L. R., 398 (1881). 

(3) Mohun Das v. N ilk omul , 4 C. VV 


N., 283 (1899). 

(4) Raja Kitmara Venkata Perumal Raja 
Bahadur v. T hatha Ratnasamv Chet tv, 35 
M., 75 (1912). 

(5) Gadadhar Ghose v. Midnapur 
Zcmindary Co., 27 C. L. J., 385; s. c., 43 
I. C., 742. 

(6) Janaki Animal v. Kamalathammal . 7 
Mad. H. C. R., 263 (1873). 

(7) Akbar Husain v. Alia Bibi. 25 A., 
137 (1902). 

(8) Gun indr a Per sad v. Baijnath Singh 
31 C., 370 (1903). 
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could not be allowed to impeach the sale.(l) There can be no estoppel arising 
out of legal proceedings when the truth of the matter appears on the face 
of the proceedings.(2) In the case cited the plaintiff was held estopped 
by his own proceeding in an arbitration wherein he received his share of the 
property belonging to his father upon the footing of the exclusion of the 
mother, from claiming a share therein through his mother.(3) No estoppel 
can arise from ignorance of law, which both parties must be presumed to 
know.(4) A person can be precluded by his conduct from objecting to ad 
irregularity in procedure which he himself invites.(5) 

Where a judgment-debtor who had appealed for reversal of an ex-par te 
money decree against him had consented to the attachment of his occupancy 
holding pending the re-hearing proceeding and subsequently, on the decree 
being confirmed, objected to the sale on the ground of non-transferability of 
the holding without the landlord’s consent; held that the attachment by 
consent did not estop the judgment-debtor from objecting to the sale. The 
primary object of an attachment is that pending the sale the right of the 
judgment-debtor in the property attached shall be maintained intact for the 
benefit of any possible purchaser. On the judgment-debtor objecting to the 
sale on the ground that the holding w T as not transferable by custom without 
the landlord’s consent, the first Court held that the judgment-debtor was estopped 
from resisting the objection as he had consented to the attachment and his 
decision was affirmed on appeal by the District Judge and the sale was held 
and confirmed pending second appeal to the High Court. Held that there was 
do question of estoppel involved. The judgment-debtor was entitled to object 
to the sale and to prefer a second appeal to the High Court against the Appellate 
Order affirming the primary Court’s decision. (6) To a suit filed on the Smdll 
Cause Side of the Munsif’s Court the defendant pleaded want of jurisdiction 
and on his objection the Court returned the plaint for presentation on the 
ordinary Side. Against the decree of the District Munstf there was an 
appeal to the Subordinate Judge and against the appellate order of the latter 
a revision petition was filed in the High Court. The defendant raised the 
objection in the High Court that the suit was of a Small Cause Court nature 
and that no appeal lay to the Subordinate Judge. Held that the defendant 
was estopped from raising the objection. (7) Generally as to admissions made 
in the course of judicial proceedings, see note below. (8) 

The law of estoppel in pais by misrepresentation “ received in England its 
distinctive enunciation and form with the leading case of Pickard v. Sears (9), 
a case which bears much the same relation to this part of the law of estoppel,, as 


(1) Lakshmi Prasanna Mojumdar v. 
Rajendar Poddar, 47 I. C., 831. 

(2) Tara Lai v. Sarobar Singh, 4 C. 
W. N., 533 (1899). There is no estoppel 
when the facts are known, Sarada Prosad 
Roy v. Ananda Moy Dutta, 46 I. C., 228. 

(3) Muhammad Walt Khan v. Muham¬ 
mad Mohi-ud-din, 24 C. W. N., 321. 

(4) Gurulingaswami v. Kamalaksha- 
mamma, 18 M., 58 (1894). 

(5) Tim man a v. Putobhata, 2 Bom. I.. 
R., 90 (1899). 

(6) Bochai Mailt on v. Isri Jaji, 5 Pat. 
I,. W., 185: s. c., 47 I. C.. 29. 

(7) Aiyafhur Alt v. Jnana prokasha Oda- 
yar, 52 l. C., 825. 

(8) Ttvcedie v. Poortio Chunder. 8 W. 

R., 125 (1867); Civa Rau v.i Jcvarta Rau, 
2 Mad. H. C. R., 31 (18$4); Vallabh 

% 


Bint lee v. Ratna ,' 9 Bom. H. C. R., 6s 
(1872). See Caspersz, op. cit., 4th Ed. 
(1915) Ch. X where the subject is dis 
cussed, the conclusiveness or otherwise of 
such admissions being treated as by con¬ 
duct, referable to the general rule of 
estoppel which is explained in the notes 
herein to s 115, post. As to estoppel by 
pleading see Dinomoney Dabca v. Doerja 
Pcrshad. 12 B. L. R. 274, 276 (1873) ; 
Luchmun thunder v. Kali Churn, 19 W. 
R.. 292. 297 (1873). 

(9) 6 A. & E., 469 (1837). [“ But the 

rule of law is dear that where one by his 
words or conduct wilfully causes another 
to believe the existence of a certain state 
of things, and induces him to act on that 
belief so as to alter his own previous 
position, the former is concluded from 
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that of the Duchess of Kingston (1) does to estoppsl by record. The doctrine 
had indeed been foreshadowed and applied in a few of the earlier cases (2); but 
Pickard v. Scars was the case in which the doctrine of the Court of Chancery 
was finally adopted.” (3) “ Prior to the passing of this Act in 1872, the doctrine 

of estoppel by representation was enunciated in various forms by the Indian 
Courts, and generally in a manner hostile to its technicality.” (4) Since that 
date, the following sections have been interpreted by many Indian decisions 
tvhich will be found collected in the notes thereto. The Privy Council have 
moreover given a full exposition of the law as enacted by section 115, in the 
case of Sarat Ghunder Dey v. Gopal Chunder Laha( 5), which is to be regarded 
as the leading authority in this country on the subject of estoppel by misrepre¬ 
sentation. 

The boundary line between estoppel and breach of contract is often apt to 
be obscured, but must not be confounded. For one and the same false state¬ 
ment may well be a deceit and a breach of contract and capable of operating by 
estoppel. These possible qualities of a false representation are not mutually 
exclusive. (6) A false representation must operate in one of four ways if it is to 
produce.any legal consequences : (a) It may be a term in a contract in which case 
its falsity will, according to circumstances, either render the contract voidable 
or render the person making the representation liable either to damages or 
to a decree that he or his representatives shall give effect to the representation. 
Tlie common case of a warranty is an instance of a representation forming 
part of a contract, (b) It may operate as an estoppel preventing the person 
making the representation from denying its truth, as against persons whose 
conduct has been influenced by it. (c) It may afford a cause of action in tort 
for deceit, (d) It may amount to a criminal effence. A false pretence by 
which money is obtained is an instance of a representation amounting to a 
crime. (7) In the first and third instances the representation gives rise to a 
cause of action ; in the fourth, it produces grounds for the institution of criminal 
proceedings. An estoppel, however, is only a rule of evidence which precludes 
a person from denying the truth of some statement previously made by himself 
or the conventional statement of facts upon the basis of which an agreement 
has been entered into. An action cannot be founded upon an estoppel which 
is only important as being one step in the progress towards relief on the hypo¬ 
thesis that the defendant is estopped from denying the truth of something 
which he has said. One party is assisted to relief owing to his opponent being 
estopped from denying the truth of something which he has said or done. In 
such a case, the estoppel fills up a gap in the evidence, and by preventing either 
plaintiff or defendant from disputing a particular fact alleged, becomes effective 
either by furthering the action to a successful issue or by annihilating and des¬ 
troying it. Estoppel is effective where an action must succeed or fail if the 


averring against the latter a different state 
of things as existing at the same time " per 
Lord Denman, C. J.] It will be observed 
from the remarks in the text that the cases 
anterior to 1837 will be of little practical 
assistance on this branch of the law. The 
principle was stated more broadly by Lord 
Denman in Gregg v. Wells, 10 A. &. E.. 
90, 97 (1839) ; both cases were followed 
by Freeman v. Cooke, 2 Ex. R., 654 
(1848). 

(1) v. ante, s. 40. 

({.) JF anc v. Rogers, 9 B. Ik C\, 577, 
S86 0829); Grape v. Kay, 3 B. & Ad., 
318 n 0832). See remarks of F.rle, C. J¬ 


in White v. Greenish, 11 C. B. N. S., 229 
(1861). 

(3) Bigelow, op. cit., 6th Ed., 604, 605. 

(4) Caspersz. op. cit., 41. 42. 

(5) L. k.. 19 I. A., 403 (1892). 

(6) Pollock on Contract. 6th Ed., 505 
— 506. 

(7) See Aldcrson v. Maddison,. L. R., 
5 Exch. D., 293, 296: a representation 
which influences the conduct of a person 
to whom it is made is not legally enforceable 
against the person who makes it unless it 
operates cither ns a contract or as an 
estoppel. 
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defendant or plaintiff is prevented from disputing a particular fact alleged ; 
for example, if an assignee of A sues A’s trustee to recover the fund assigned, 
and the trustee is prevented from denying its existence in his hands. Or, in the 
converse case, an estoppel may be a defence ; as if a joint stock company were 
to sue a share-holder for calls and they were estopped from denying that tlie 
shares were paid up, their action would fail. (1) 

Referring again to the classification of estoppels under English and American 
law it will be observed that the only classes to which the Act expressly or 
impliedly refers, are the estoppel by record or judgment (sections 40—44), and 
the estoppel in pais in its modern forms of estoppel by conduct and agreement 
or contract (sections 115—117). These latter sections do not enact anything 
different from the law of England on their subject-matter (2), and moreover 
are not, as already observed, exhaustive of the law of estoppel. (3) It is not 
here possible to enumerate all the cases in which effect has been given to estop¬ 
pels in English Courts, nor to minutely classify a branch of the law which is not, 
only of recent but of actual present growth. As cases of difficulty from time 
to time arise for determination, recourse must be had to the large body of 
decisions which exists on this subject in England and America, as also in this 
country, some of which will be found collected in the notes to the following 
sections. 


115. When one person has, bv his declaration, act or oinis- Estoppel, 
sion, intentionally caused or permitted another person to believe 
a thing to be true and to act upon such belief, neither he nor his 
representative shall be allowed, in any suit, or proceeding between 
himself and such person or his representative, to deny the truth 
of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain land belongs to A, and thereby 
induces B to buy and pay for it. 

The land afterwards becomes the property of A , and .4 seeks to set aside the sale on 
the ground that, at the time of the sale, he had no title. He must not he allowed to prove 
his want of title.(4) 

Principle. —The principle upon which, the rule of estopj>el rests is that it 
would be most inequitable and unjust that if one person, by a representation 
made, or by conduct amounting to a representation, has induced another to act 
a3 he would not otherwise have done, the person who made the representation 
should be allowed to deny or repudiate the effect of his former statement, to 
the loss and injury of the person who acted on it.(5) 

ss. 116. 117 (Estoppel of tenant, licensee , acceptor, bailee). 


(1) Low v. Bonverie, L. R.. 3 Ch.. 82 
(1891) ; sec Caspersz. op, c it.. 4, 28—30. 

(2) See Sarat Chunder v Gopal Chun 
dry. 19 I. A., 203; 20 C.. 296 (1902): 
the Indian leading case on the subject of 
Estoppel. 

O'* Ganges Manufacturing Co. v. 
Sonninnull, 5 C\, 66 o (* 1880 ', ; R u p Chand 

' -^cswar Chandra. 10 C. W. X 747 
0 906*: s. c .. 3 c r y 629 but see 

Asm.jtunessa Khatun v. Hareudra hall 
Bums (1908). 35 C.. 904. 

7 a qa* , Radflc y Lai vi Mahcsh Prasad. 
84 0885); Act IV of 1882, ». 43, 


and cases cited post in notes to paragraph 
“Declaration, Act, Omission," When a 
person having a limited interest, namely, 
a sub lease, granted a perpetual lease and 
afterwards acquired the proprietary right, 
he was held estopped from disputing the 
perpetual lease* Kuru Chaubi v. .hi nbi 
Pcrsad, l N W. P. Rep., 165. Sec Eyed 
Ameer v. Ilccra Singh, 20 W. R., 291 
(1873V 

(5) Sarat Chunder v. Gopal Chun Jo 
19 I. A.. 203. 215, 216 (1892): see Citizen 
Bank v. First Sat tan a l Bank, L. R. 6 K. 
& 1. A., 352, 360. 
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Bigelow’s Treatise on the Law of Estoppel, 6th Ed. (1913); Everest and Strode’s Lav 
of Estoppel, 2nd Ed., (1907); Cababe, Principles of Estoppel (1888); Estoppel by repre¬ 
sentation and Res judicata in British India, by A. Caspersz, 4th Ed. (1915). See also genera*, 
text-books on Evidence sub voc. “ Estoppel.” 

COMMENTARY. 

A general classification of estoppels and a short account of their position 
in the law of evidence has been given in the Introduction to this Chapter, to 
which reference should, if necessary, be made. In dealing with this and the 
following sections, it is to be remembered, firstly , that they are not exhaustive 
of the law of estoppel, since all rules of estoppel are not also rules of evidence(l); 
secondly , that neither this (2). nor it may be added, the following sections enact 
as law in India anything different from the law of England on the subject of 
estoppel. Cases of estoppel may therefore arise which are not within the pur¬ 
view of these sections at all, and those which are within such purview will 
(in the absence of an authoritative ruling of the Courts of this country) be deter¬ 
minable upon the principles which regulate English Courts, and which are to 
be found embodied in English decisions.(3) 

This section deals with estoppels by “ representation,” e»r “ misrepre¬ 
sentation,” that term including both express and implied statements. It 
may be described as estoppel by “ misrepresentation,” for though in strict 
legal theory the proposition that the representation must be untrue is i>ro- 
bably not essential and the person is none the less bound to admit a fact because 
it is true : still in practice the doctrine only obtains legal significance when 
there has been a misleading , or in other words when the admission exacted from 
A, by reason of his conduct, is of facts which are not capable of actual proof.(I) 
It is not necessary that there should be an express statement; whatever word, 
action, or conduct conveys a clear impression as of a fact is embraced in the 
term. Indeed the term practically includes silence in certain cases, for silence 
where one is bound to speak is ordinarily equivalent to an admission of the fact.(5) 
And so the section speaks not only of declarations but also of acts and omis- 
is immaterial in what form the representation is made, so it be a 
representation, so also is it immaterial to know what the motive or the state 
of knowledge is of the party making the representation. The main determining 
element in every case is not the motive or the state of knowledge of the party 
^stopped, but the effect of his representation or conduct as having induced 
another to act on the faith of such representation or conduct.(6) The principle 
upon which the rule rests is that the situation of the one party having been 
changed by the representation, the person who made the latter shall not be 
permitted to disaffirm the statement which has induced such change.(7) Three 


(1) Ganges Manufacturing Co. v. 
Sourujn.ull, 5 C., 669 (1880) ; v. ante, p. 
822. / 

(2) Surat Chundcr v. Gopal Chunder, 19 
1. A.. 203, .15 (1892); s. c., 20 C.. 296 
l ‘ The learr. ;d Counsel who argued the 
present case on either side were agreed 
that the terms of the Indian Evidence Act 
did not enact as law in India tiny thing 
different from the law in England on the 
subject of estoppel, and their Lordship 
entirely adopts that view.”] 

(3; American decisions, though not of 
course of authority, may, in so far n^- 
American law is founded upon English law, 
also be referred to as aids to determination 
•upon this or other question of evidence. 


See Preface. 

(4 ) Cababe's Estoppel, 60. 

(5) Bigelow, of?, cit.. 6 th Ed., 648; Carr 
v. London Ry, Co., L. R., 10 C. P., 307, 
316, 317. 

(6) Surat C ii under v. Gopal Chundcr, 19 

1. A.. 203, 215 (1392). As to mistake of 
law, see K uverji v. Bdbai, 19 B., 374 

(1891). and mistake of fact, Natlmbhai v. 
Mnlchand, 3 Bom. L. R. f 535 (1901); 
Hclan Dasi v. Durga Das Mundal, 4 C. 
L. J. f 323. 

i 7 1 Sarat Chunder v. Gopal Chundcr, 
upra : Bigelow, op. cit., 453; Citizen Bank 
v. first National Bank, L. }i. f 6 E. & 1. 
A., 352, 360. 
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. o ;only are necessary in order to bring a case within the scope of ,^section 

—(a) there must have been a “ representation ”(1) which amounts to an inte 
tional causing or permitting belief m another ; (6) there must have been belief 
on the part of that other; and (c) there must have been action arising out of 
that belief. When these facts are shown, an estoppel arises which consists in 
holding for truth the representation acted upon, when the person who made it or 
his privies seek to deny its truth and to deprive the party who has acted upon 
it of the benefit obtained.(2) Assuming that all the conditions necessary 
to effect an estoppel are not fulfilled, a representation may still operate as an 
admission—that is, a statement which suggests any inference as to any tact, 
in issue or relevant fact, and may be evidence, though not conclusive, against 
the party who has made it.(3) The doctrine of estoppel cannot be applied to an 
Act of the Legislature, and it is not competent to parties to a contract to estop 
themselves or anybody else in the face of such an Act. So in the face o a c cai 
legislative enactment like the fourth section of the Indian Companies Act, the 
law recognises no estoppel as between parties who are in pan deliclo, as the par¬ 
ties in the case cited below were held to be, and the defendants were not estopped 
from setting up the plea of illegality.(4) And thus parties cannot estop them¬ 
selves from pleading limitation, and an agreement by a debtor not to raise that 
plea is void under section 23 of the Indian Contract Act for it would defeat the 
provisions of the Limitation Act.(5) And thus 0. XXI, r. 2 of the Civil pro¬ 
cedure Code enacts a special law for a special purpose aud so over-rides t le 
general law of estoppel, and where after an adjustment of decree which had 
not been certified or recorded, the decree-holder acted on the adjustment and 
then applied for execution, it was held that he was not. estopped.(o) It is an 
absolutelv fundamental limitation on the application of the doctrine of estoppel 
that it cannot be applied with the object or result of altering the law of the land. 
The law, for instance, imposes fetters upon the capacity of certain persons to 
incur legal obligations and particularly upon their contractual capacity, it 
invalidates and renders null and void certain transactions, on the ground that 
they are illegal. It attaches certain incidents to property as, for instance, by- 
prescribing the mode in which it shall be transferred. 1 liis general law is in no 
way altered by the doctrine of estoppel. It is not allowed to enlarge the status 
or capacity of parties, nor to be a cloak for illegality : nor to alter the incidents 
of property. The admission exacted must always be of something which can 
legally be done by the party from whom it is exacted.(7) Estoppel eanno • 
be pleaded where statutory requirements are disobeyed with full knowlet go 
by the officers entrusted with the discharge of public duties.(8) Estoppe 
like acquiescence, is not a question of fact but of legal inference from the facts 
found.(9) Though section 80 of the Civil Procedure Code (Act \ of 1900 is 


(1) In Atlanta Nalavde v. Gann Surul- 
kar , 45 B., 80 (1921), it was held that 
the plaintiff had by his conduct permitted 
the defendants to believe that they would 
hate a right of easement upon repair of a 
well. In Bahadur Singh v. Mohur Singh, 
24 A., 94, 107 (1901), the Privy Council 
held that there was no evidence of any 
representation on which to found an estop¬ 
pel. So also in Kuverji Shct v. Municipal¬ 
ity of Lonavala, 45 *B., 164 (1921). 

(21 Bigelow, op. cit.. 6th Ed.. 604. 

(2) v. ante, ss. 17—23, 31. See I'aj/f- 
uant Putin v. Radhabhai, 14 B., 312 
(1889); Pundit Hamtman v. Mufti Assad- 
ullah, 7 N.-W. P., 145 (1875). 

•4> Madras Hindu Mutual Fund v. 
fiagava Chctti, 19 M., 200, 207, 208 (1895) ; 
see Jogini Mohan v. Bhdot Nath, 31 C.. 


146 (1903). Estoppel cannot be invoked 
to defeat the plain provisions of a statute. 
See 22 C. W. N., 89; 23 C. W. N., 437, 
and parties id a consent decree are not 
estopped from objecting to it if the decree 
is contrary to statute, 50 I. C.. 577'. 

(5) Shridhar Balkrishna v. Babaji Xfula, 
38 B. t 709 (*P914) ; Chidambara Chettiar 
v. VaidiFnga Padayachi, 38 M., 519 (1915). 

(6) Trimbak RcnnUrishna Ranadc v. }Jar% 
Lax man Ranadc (1910), 34 B., 575, 

(7) Cababe’8 Estoppel, 12.3, 124. 

(8) Shyatn Chand Basok v. Chairman 
Dacca Municipality, 47 C. f 524. 

(9) Narsing Das v. Rahimanhhai , 6 Bone 
L. K 440 (1904) ; s. c., 28 B., 440. 41 Th< 
question of estoppel is a mixed question 
of law and fact." a gin das btarjivandas 
v. Kara Jcsang, 6 Bom. L K-. 603 (1°04V 
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imperative (1) the Secretary of State for India in Council can waive the notice 
ordered by it, and in that case he will be estopped by conduct from pleading the 
want of notice in a later stage of the proceedings.(2) 

And in an English case it has been held that a man may be estopped from 
alleging a legal incapacity; for a foreigner or British subject domiciled abroad 
who, being in England, contracts in due form according to the laws of England 
a marriage with a person domiciled in England, is not permitted to assert that 
he was under the burden of an incapacity imposed by the law of the foreign 
domicile to do that which he, in fact did voluntarily and in due form according 
to the laws of England, and he cannot repudiate the marriage on the ground 
of such personal incapacity.(3) 

A party~may himself make the representation, or it may be made by him 
through the agency of some other person by whose acts he is bound. In the 
first case there is no difficulty except when the representation is made by persons 
under a disability to contract.(4) 

It has been held by the Bombay High Court(5) that an infant is not ex¬ 
cepted by the terms of this section, and by the Calcutta High Court (Maclean 
C. J., and Prinsep, J.)(6) that the term “ person ” in this section is amply 
satisfied by holding it to apply to one who is of full age and competent to con¬ 
tract, and that this section has no application to the case of a minor. The 
judgment of Ameer Ali, J., in the same case proceeded on the ground not that 
the section was inapplicable because it did not refer to the case of a minor at 
all, but that when the law of contract declared that an infant should not be liable 
upon a contract or in respect of a fraud in connection with a contract, he cannot 
be made liable upon the same contract by means of an estoppel under this 
section : in other words, that, as already stated, the general law cannot be 
altered by estoppel. (7) Upon an appeal in the latter case to the Privy Council 
their Lordships said : “ The Courts below seem to have decided that this section 
does not apply to infants ; but their lordships do not think it necessary to deal 
with that question now. ’ (8) It may be that the judgments of the majority 
of the High Court should be read as applicable simply to cases such as that 
which was before it, but if not, it is respectfully submitted in this, as it was in 
the earlier editions of this work, that the broad assertion that the doctrine of 
estoppel in pais has no application whatever to infants, is incorrect.(9) The 


(1) Woodroli'e and Ameer Mi on Civil 
Procedure Code, second edition, p. 345. 

(2) Bliola Nath Roy v. Secretary of 
State for India, 40 C., 503 (1913); 
Manindra Chandra Nandi v. Secretary of 
State, 5 C. L. J.. 148 (1907). 

(3) Chctti v. Chetti. 1909. P. 67; Law 
Quarterly Review, April 1909, p. 202. 

(4) See Bigelow. of. cit.. 6th Ed.. 620— 
629. where the question of the estoppel of 
parties under disability is discussed. A 
man cannot set up the incapacity of the 
party with whom lie has contracted in bar 
of an action by that party for breach of 
the contract. Legal disability as eg., in 
the case of an infant is a defence personal 
to him who is under it and cannot be 
made use of bv another: Bigelow, of. cit., 
6th Ed., 501, 502. 

(5) Gancsh I.ala v. tiafn, 21 B., 198 

(1895). Followed in Dadasaheb Dasrath 
rat.) v. FJai Nahar.i, H B., 480 (1917 J. and 


the latter by Jasraj Bastimal v. Sadashiv 
li'alckar, 23 Bom. L. R.. 975; s. c., 46 
B., 137. 

(6) Brohmo Dutt v. Dhurmodass Ghosh, 

26 C.. 388 (1898) ; [dissenting from 

Gancsh Lola v. Bapu, 21 B., 198 (1895)]. 

(7) 26 C.. at p. 394. 

(8) Mohori Bibee v. Dhurmodass Chose. 

30 C., 539, 545 (1903) ; 7 C. W. N., 441 ; 
5 Bom. L. R., 421 [referred to with re¬ 
ference to s. 41 of the Specific Relief Act 
in Dattaram v. Vinayak, 28 B., 181 (1913)]. 
Cf. Mohori Bibee v. Dhurmodass Ghose, 
30 I. A., 114 1903). This case was dis¬ 

tinguished in a later Full Bench of the 
Madras High Court. Raghava Chariar 
v. Srinivasa Raghava Chariar, F. B., 40 M., 
308 (1917). overruling, Navakotti Narayana 
v. Logalinga, 33 M., 312 (1910). 

(9) Sec Bigelow, op. cit „ 6th Ed.. 620— 
629. where the question of the estoppel 
of parties under disability is discussed, 9 
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would appear to be this, that the law relating to estoppel must be read 
together with and subject to, other laws in force, such as those relating to con¬ 
tract and transfer of property, and that where such laws declared an infant to 
be free of liability in respect of a particular transaction, he cannot be made 
liable by virtue of an estoppel, for an estoppel camiot alter the law, but that in 
other cases an infant may be estopped. An infant is not liable upon a contract 
nor for a wrong arising out of, or immediately connected with his contract, such 
as a fraudulent representation, at the time of making the contract, that he is of 
full age.(l) A person under disability cannot do by an act in pais what he can¬ 
not do by deed. (2) He cannot by his own act enlarge his legal capacity to con¬ 
tract or to convey. He cannot be made liable upon a contract by means of an 
estoppel under this section, if it be elsewhere declared that he shall not be liable 
upon a contract. To say that by acts in pais that could be done in effect which 
could not be done by deed would be practically to dispense with all the limita¬ 
tions the law has imposed on the capacity to contract.(3) So if a person sues 
an infant upon a contract, such contract having been entered into on the faith of 
a representation by the infant that lie was of full age, the infant will not 
be estopped from pleading his minority in answer to a claim to fix him 
with personal liability to a money-decree notwithstanding his fraudulent 
representation. (4) 


In a case where a minor, not clearly a minor in appearance, bought a 
house, representing to the vendor that he was cf age and causing him to believe 
it, tlie Bombay High Court adhered to its view and held that beimr ‘ a person * 
within the meaning of this section, and having intentionally caused the vendor 
to believe that he was of age, he was estopped from denying the truth of his 
assertion. (5) In this case it was said that the opposite view is based on a 
confusion between true estoppel and the effect of a fraudulent misrepresentation 
and that since * person ’ is used in its ordinary sense in sections 118 and 122 of 
this Act, there is no reason to limit its meaning under this section to persons 
competent to contract. (6) In another case in the same High Court where 
a minor obtained shares in a Company and received dividends and continued 
to do so after coming of age, it was held that his conduct while sui juris estopped 
him from denying as between himself and the Company that he was a share¬ 
holder.^) 

But though tliis section may not apply, the Court may, in other cases, 
acting on well-recognised principles of equity, relieve against an infant’s fraud. 
An infant will not be permitted to take advantage of his own fraud, and he will 


c. W. N., clxxi, ccxx, viii. So undei 
section 116 a minor may be estopped, Kaniz 
Mehdv v. Rasul Beg, 5 O. L. J., 551 ; s. c.. 
48 I. C., 39. 

(1) Pollock on Contract, 6th Ed., 52. 
/2 and cases there cited. It is clear that 
an action cannot be maintained on a con¬ 
tract made with an infant for falselv 
representing himself to be of age at the 
time; the representation in such case not 
operating as an estoppel; Bigelow, op. cit., 
A* 62:1 — 627 ; Johnson v. Pye, Sid., 

The ?* rtlett V * Wells > 1 B - & S *> 836 : 
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509, Ryder v . WombwM^ L. R., 3 E*., 
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90. dissented from. 

(2) Brahmo Dutt v. Dhurmodass 
Ghosh, 26 C., 838, 394 (1898). 

(3) Bigelow, op. cit., 6th Ed., 621. 

(4) Dhanmul v. Ramchunder Ghose, 1 
C. W. N., 270 (1890): and cases there 
cited; s. c., 24 C., 265. Explained in 
Sreemntty Mohun Bibec v. Sarat Chundar 
2 C. W. N., 18 (1897). 

(5) Dadasahcb Dasralhrao v. Bai 

Xahani, 41 B., 480 ,(1917), following 

Gancsh Lai v. Bapu, 21 B., 198 (1895). 
Foil, in Jasraj Bastimal v. Sadashiv 
Mahado* Walckar , 46 B., 137 (1922). 

(6) See Gola?n Abdin Sarhar v. Hem 
Chandra Xfajumdor, 20 C. W. N., 418 
(1915) (to hold a minor liable on estop¬ 
pel is indirectly to make him liable on 
contract). 

(7) Paxtullbhov J offer v. Credit Bank 
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H "estopped in answer to such equity from pleading liis rninority.(l) Though a 
decree for personal payment on the contract, express or implied in a mortgage, 
cannot be made against an infant, however fraudulent he might be, the liability 
of a fraudulent infant to a decree for sale or foreclosure is, it has been held, a 
different thing. So where an infant by fraudulent misrepresentation as to his 
age, induced the plaintiff to advance him money on the security of a mortgage, 
it was held that the plaintiff was entitled to a mortgage-decree for the amount 
to be realised only from the mortgaged property. (2) And in a case, where an 
infant by misrepresenting his age obtained a loan on the security of a promissory 
note, it "was held that he was liable in equity on the note since there was an 
equitable liability resulting from the misrepresentation.(3) But proof of fraud 
and deceit is essential. Though it is unquestionably within the power of the 
Court administering equitable principles to deprive a fraudulent minor of the 
benefits flowing from the plea of infancy ; one who invokes the aid of that power 
must come to the Court with clean hands, and must further establish that a 
fraud was practised on him by the minor and that he was deceived into action 
by that fraud.(4) In a recent case the plaintifi sued to recover the principal 
and interest due on a bond executed by the defendant on the 4th February 
1912. Defendant pleaded inter alia that he was not liable as he was a minor 
on that date. Defendant was born on 10th December 1891 and he was therefore 
about twenty years and two months old when the bond was executed. A 
guardian had been appointed for him, but the guardian resigned and on the 
18th May 1910, the District Judge passed an order that though the minor 
was eighteen or nineteen years of age and minority would continue till the 
age of twenty-one, that as the appointment of a fresh guardian was 
discretionary and as the minor did not want a fresh guardian to be appointed 
and was old enough by appearance to act for himself, no fresh guardian need 
be appointed. After that the defendant managed his own affairs and acted 
as a man who had attained majority would do. The plaint alleged that the 
dealings were entered into on defendant/s assurance that he had become an 
adult. This was disputed by the defendant but the High Court found on 
evidence that the defendant did represent himself to be of full age and that 
the plaintifi was misled by the false representation. Held that this section 
was applicable to the case and that the defendant’s plea of minority could not 
be heard.(5) Though in a case of contract or transfer of property, a minor 
cannot be held to be estopped by his conduct within the meaning of this section, 
yet when he enters into possession of property on a lease obtained on his behalf 
by his guardian, he cannot be allowed to set up his title to the property as a 
bar to a suit in ejectment on the expiry of the lease.(6) This section does not 
apply to a case w bere the statement relied upon is made to a person who knows 
the real facts and is not misled by the untrue statement. There can be no 
estoppel where the truth of the matter is known to both parties. A false 
representation made to a person who knows it to be false is not such a fraud 
as to take away the privilege of infancy.(7) But the party must be deceived. 


(1) Cory v. Gcrchcn, 2 Mad., 50. See 
Sreemusty Mohun v. Sarat Chunder , 2 C. 
W. N.. IS, 26, 27 0897), and cases there 
cited. 

(2) Sreemutty Mohun v. Sarat Chun- 
dcr, 2 C. W. N', 18 (1897) ; in appeal, 25 
C., 371. In Thurston v. Nottingham 
Permanent Benefit Building Society, 1 Ch. 
(1902), at p. 12, it was pointed out that 
no question of fraud arose in that case— 
see appeal to House of Lords (1903), 
A. < , 6. 

(3) Lrvene v. Brougham (1908>. Times 


L. R.. v. 24, p. 46. 

(4) Dhurmodass Ghosh v. Brahmo 
Dm//. 2 C. W. X., 330 (1898); s. c.. 26 
(\, 381 ; and by Privy Council, 30 C., 
539 (1902). 

(5) Wasinda Ram v. 5tfa Ram , 1 

Lahore, 38°. See Bhola Singh v. Bobu, 1 
Lahore, 464. 

(6) PonmfST'ami Pillai v. S'ubramania 
Pillai , 53 I. C. } 412. 

(7 i \lohori Bibee v. Dhurmodass Chose, 
30 t\. 539 (1903). 
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he case cited the plaintiff sued to obtain a declaration that the sale 
tier to her deceased husband’s brother was not valid as having been executed 
during her minority and to recover possession of the property, and the defendant 
contended that the plaintiff was estopped because she represented herself as 
being a major when she must have known that she was a minor. The question 
arose whether the plaintiff was estopped on account of the representations 
made by her as also whether under section 41 of the Specific Relief Act the 
Court should have directed the plaintiff to restore the consideration money. 
Held that the plaintiff was not estopped, there being evidence that the defendant 
was not deceived by what she told him inasmuch as he had made enquiries 
about plaintiff’s age from the plaintiff’s father and from other sources, and 
beyond that being himself the brother of her deceased husband. A fair presump¬ 
tion arose that he must have known what the plaintiff’s age was, and secondly 
that there was no equity in favour of the defendant to direct the plaintiff to 
restore the consideration money.(l) 


An infant is liable for a tort committed by him. And when an infant 
bas induced persons to deal with him by falsely representing himself as of full 
age, he incurs an obligation in equity to restore any advantage he has obtained 
by such representations to a person from whom he has obtained it.(2) In 
cases of fraud separate from contract, a person under disability may estop 
himself to deny the truth of his re presentation. (3) So if an infant having a 
right to an estate, permits or encourages a purchaser to buy it of another without 
asserting any claim to it, the purchaser will be entitled to bold against the 
person who has the right although covert or under age.(4) As regards suits bv 
a-minor, it was held in the undermentioned case(5) that a minor who, represent¬ 
ing himself to be a major and competent to manage his own affiars, collects rent 
and gives receipt therefor, is estopped by his conduct from recovering again the 
money once paid to him by instituting a suit through his guardian. In the under¬ 
mentioned case in the Trivy Council, where in a sale for arrears it had been found 
that the arrears by the agent of a minor mortgagee had been intentional with a 
view to buying t he property on his behalf, it was held that he had a duty to per¬ 
form through his representation which was inconsistent with their conduct in this, 
and that his title could not operate to exclude his co-owners. (6) And in a 
later case in the Allahabad High Court it has been held that minority is not a 
ground of exemption from the operation of section 48 of the Civil Procedure 
CJode, as to limit of time for execution.(7) 


(l) 

175. 


Gurisidhasvami 


Parawa, 44 B., 
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Ill the case cited the trustee of a temple who for his own private purposes 
mortgaged land which was afterwards sold in Court Auction at the instance 
of the mortgagee was, it was held, entitled to sue on behalf of the temple to 
recover the landlord’s interest which was dedicated to the temple and was 
not estopped from setting up a claim against a bona fide purchaser for value 
that it was trust property. (1) 

The principle of estoppel by conduct applies to corporations^) as well as 
to individuals, with this qualification, that if the act undertaken was in and of 
itself ultra yires{ 3) of the corporation, no act of the body can have the effect of 
estopping it from alleging its want of power to do what was undertaken. Just 
as according to previous observation, an infant cannot by his act in pais create 
in the face of an Act regulating his position, a contractual liability, so the 
powers of the ordinary corporation being dependent upon the Statute which 
created the body, those powers cannot be enlarged by the body itself ; and the 
act in question being in itself ultra vires , the corporation cannot make it other¬ 
wise, whether directly or indirectly. 

In the case of corporations, particularly joint-stock companies, the appli¬ 
cation of the rule sometimes gives rise to difficulty, but such difficulty is met by 
bearing in mind the distinction between those things which the company can 
do, if it goes the proper way to work to do them, and those things which by virtue 
of its constitution the company can under no circumstances do at all.(4) There 
may be an estoppel against the Crown.(5) Apart from agency, the representa¬ 
tion of one person may be binding on another, if both are to be regarded in the 
light of one person. So it has been held in America that the acts and admissions 
of one of several administrators which amount to an estoppel against him 
will work an estoppel against all, it being said that where there are several 
administrators or executors they must be regarded in the light of an individual 
person. (6) 6 & 

Secondly, a party may be estopped by reason of the representation of some 
pel son by whose acts he is bound. (7) The rule of estoppel between parties covers, 


established ; Rivctt-Carnac v. New Mofus- 
sil Co., 26 B., 54 (1901) [Sale of shares 
—voucher by company of title of vendor— • 
pucca receipt issued by Company]. Srce 
Mahant v. Coimbatore Spinning Co., 26 
M . 79 (1902) [application for rectificaion 
of register]. 

(3) Fairtitle v. Gilbert, 2 T. R., 169: 
Ex parte Watson, L. R., 21 Q. B. D., 301; 
Barrow's Case, L. R., 14 Ch. D., 441 : 
[“ there can be no estoppel in the face of 
an Act of Parliament,” per Bacon, V. C.] ; 
Bigelow, op. cit., 6 th Ed., 504. 

(4) Cababe’s Estoppel, 125. 126. For 
estoppel by signature of managing memr 
bers of joint family firm, see Kunj Kishore 
v. Official Liquidator, 36 A., 416 (1914). 

(5) Toolscmotiy Dossec v. Maria Mar¬ 
gery, 11 B. L. R., 144 (1873). In re 
Purmanandos Jcewandas, 7 B., 109, 117 
(1882) ; see this question of Estoppel 
against the State discussed; Bigelow, op. 
cit.. 6 th Ed., 371, 619n (i). 

(6) Bigelow op. cit., 6 th Ed., 621, but 
sec also p. 231, ante, note 11. 

(7.) As to persons claiming through and 
under others, sec Kali Dayal v, Uincsh 
Prasad, 1 Pat., 174 (1922). 


(1) Yasim Sahib v. Ehambara Aiyar, 
37 M. L. J., 698; s. c., 54 I. C., 497. 

(2) See on this subject, Bigelow, op. 
cit, 6th Ed., 497—508, and cases there 
cited (and see Index, ib.) ; Caspersz, op. 
cit., 4th Ed., s. 141, p. 149 and cases 
there cited, where the subject will be 
found dealt with (a) as to membership 
and retirement; (b) as to the register; 
(r) as to the issuing of certificates of 
share; (d) as to debentures irregularly 
issued; ( c) estoppel by issue of paid-up 
shares; (f) negligence on the part of 
members of a company ; ( g ) effect of the 
company's seal [see Goodrich v. Vcn- 
kanna, 2 M., 195 (1878)]. Estoppels 
against corporations being of infrequent 
occurrence in this country, it has not been 
here thought necessary to deal with this 
important subject at length. The Indian 
cases are scanty. But as the Indian Com¬ 
panies Act (Act VII of 1913), reproduces 
the English Act, 25 and 26 Vic., c. 88; 
30 and 31 Vie,, c. 131; 40 and 41 Vic., 
c. 2C, 1, reference may and should be made 
to the English case-law and the text-books 
on the subject of the law relating to 
corporations. In the two following cases, 
it v.us held that the estoppel was not 
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the misrepresentations of agents, even agents of corporations, when 
le scope of their employ. When an agency really exists, the principal 
is estopped to deny the truth of the agent’s statements, express or tacit, just 
as much as if he himself had made them, subject to the same limitations that 
^ould prevail in that case. But an agent or a servant is not himself estopped 
when acting by direction of his principal, unless his own conduct was such as 
to estop him.(l) Where an agent or servant commits a wrong within the scope 
of his employment, and in the interests or the supposed interests of the principal 
or master, and not for his own private and fraudulent purposes, the principal or 
master is liable ; but only then.(2) But it has been held that the commission 
of a crime by a servant severed the connection.(3) 

An estoppel against a principal is dealt with by section 237 of the Contract 
Act, which enacts that when an agent has without authority, done acts or 
incurred obligations to third persons on behalf of his principal, the latter is 
bound by such acts or obligations, if he has by his words or conduct induced such 
third persons to believe that such acts and obligations were within the scope of 
the agent’s authority. In such cases there is an estoppel.(4) In the under¬ 
mentioned case, the right of a third party against the principal on the contract 
of his agent, though made in excess of the agent’s actual authority, was never¬ 
theless enforced where the evidence showed that the contracting party had been 
led into an honest belief in the existence of the authority to the extent apparent 
to him.(5) There may also arise estoppels against agents in favour of their 
principals or of third parties.(6) Two cases of estoppel in the case of partners 
(a branch of the law of principal and agent)(7) have been dealt with in sections 
245, 246 of Contract Act. When a man holds himself out as a partner or 
allows others to use his name, he is estopped from denying his assumed character, 
Upon the faith of which creditors may be presumed to have acted, and becomes 
a partner by estoppel.(8) The misrepresentation of a trustee in respect of the 
trust-estate to one having notice that it is such, will not work as estoppel upon 
an innocent cestui-qm-trust.( 9) And while a trustee committing a breach of 
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(1) Bigelow, op cit., 6th Ed., 619-620 
as to agents of corporation, see Moulds - 
worth v. City of Glasgoiv Bank, L. R., 5 
App. Ca., 331. As to the authority of 
agents, see Contract Act, ss. 186, 187/ 
188, 189 ; a wife’s representations will not 
affect the husband either as admissions or 
estoppels, unless he has constituted her 
his agent. The mere relation creates no 


agency v. ante, p. 236 ; Bigelow, op. cit ., 
6 lh Ed., 619n (1). There must be a real 
agency. Thus a widow is not estopped by 
presentations made in her absence by an 
administrator in selling land of the 
intestate, that it is free from claims of 
dower (ib). As to sub-agents, see Con¬ 
tact Act ss. 190—195 : ratification ib., 
ss. 196 — 200; revocation of authority, ib., 
6S : 201-—210; effect of agency on contracts 
2 ^6 1 person > scope of authority, ib., 

effect of misrepresentation or 
/o °/ **ent, ib., s. 238. 
j lo r/ Malcolm Brunker & Co. v. Water - 
or! Sons, 1908, Times I.. R., V. 
P. 855. 

237 3) Chesh ire v. BaJey (1905), 1 K. B., 

A (4) See Ramsdcn v. Dyson, 1 E. & I. 

* 129, 158. and other cases cited in 

raspers*, 0 p. tit., 150—156; and Bigelow, 


op. tit., 457, 458, 565, 566, where the dis¬ 
tinction between agency proper and estop¬ 
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act in a contract as principal will after¬ 
wards be estopped from 6aving that he 
was in fact acting only as agent, ib., 687 ; 
Rcigard v. McNeill, 38- 111., 400 (Amer.). 
As to the effect of misrepresentations made 
by agents in the course of business as 
also in matters without their authority 
sec Contract Act, s. 238. 

(5) Ram Fcrfab v. Marshall, 26 C., 701 
(1898). 

(6) Sec cases cited in Caspcrsz, op. cit., 
4th Ed. (1915), ss. 100—106, pp. 107— 
112 . 

(7) Chundee Churn v. Eduljce Cozcas- 
jce. 8 C., 678, 684 (1882). 

(8) MoIIvjo March v. Court of Wards; 
L R., 4 P. C., 419, 435; see Lindhsy’s 
Partnership, 5th Ed., 4d —47; Pollock’s 
Partnership, 26—29; Caspersz, op. cit., 
162 —166; Bigelow, op. cit., 6th Ed., 611, 
612, as to evidence necessary to establish 
liability as partner by estoppel see Porter 
v. Incel, 10 C. W. N., 313. 

(9) Bigelow, op. cit., 6th Ed,, 619-621; 
Keatc v. Phillips, 18 Ch. D., 560, 577; us 
to the estoppel (igainst a trustee, see 
Newsome v. Flozi^irs, 30 Bea\ . 461, 47(). 
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trust is estopped against a bona fule purchaser for value without notice of the 
breach, an innocent cestui-que-trust is not affected.(1) 

If a trustee takes upon liimself to answer the inquiries of a stranger about 
to deal with the cestui-que-trust , he is' not under any legal obligation to do more 
than to give honest answers to the be3t of his actual knowledge and belief ; he 
is not bound to make inquiries himself: Provided he answers honestly, he 
incurs no liability to the enquirer, unless he binds himself by a statement 
amounting to a warranty or so expresses himself as to be estopped from after¬ 
wards denying the truth of what he has said.(2) The estoppel against a trustee 
in favour of a cestui-que-trust has been likened to that between landlord and 
tenant. Trustees cannot set up as against their cestuis que trustent , the adverse 
title of third parties. “ It is a common principle of law that a tenant who has 
paid rent to his landlord cannot say c you are not the owner of the property ’ ; 
the fact of having paid rent prevents bis doing it. The same thing occurs 
where persons are made trustees for the owner of jiropertv ; if they acknowledge 
the trust for a considerable time, they cannot say that any other persons are 
their cestuis que trustent , or 1 2 3 4 we will turn you out of the property \ This is an 
analogous case.” (3) A creditor does not lose his right to sue the executors, 
and to recover from them, by mere laches. But if the creditor misleads the 
executors so that they are thereby induced to part with the assets in a manner 
which would be a devastavit , then the creditor cannot complain of the devas¬ 
tavit. (4) So if a cestui-que-trust concur in a breach of trust, he is estopped from 
proceeding against the trustee for the consequences of the act, and a fortiori a 
cestui-que-trust who is also a trustee cannot hold his co-trustee responsible for 
any act in which they both joined.(5) A trustee, alleging that the trust-pro¬ 
perty, consisting of land, was his own property, mortgaged it. The mortgagee 
took the mortgage in good faith, for valuable consideration, and without notice 
of the trust. The mortgagee obtained a decree against the trustee for the sale 
of the land, and the land was sold in execution of that decree. The trustee 
subsequently brought a suit to recover the land from the purchaser on the 
ground that it was trust-property, and that he had no power to transfer it. 
To this suit none of the beneficiaries under the trust were parties.(6) Held that _ 
the plaintiff was estopped by his conduct from recovering possession of the 
land.(7) But in a later case it was held that though the representation of a 
mortgagee cannot as such question the validity of a mortgage, it ma 3 r be open 
to those as mutawallis to plead that the property was wolf and the mortgage 
void.(8) It may well be, that a succeeding trustee should not be allowed to 
impeach a former trustee’s act when it is one of that character, without its 
following, as a logical consequence, that where the trustee avowedly acts in 
breach for repudiation of the trust such acts should be binding bv estoppel upon 
his successors in the trust. (9) In the undermentioned case the plaintiff was held 


(1) Sidhu Sahu v. Gopi Charan Dass, 
17 C. L. J., 233 (1913). 

(2) Low v. Bouverxc, L. R., 3 Ch. 

(1891), 82: Burr owes v. Lock, 10 Ves.. 
470. 

(3) Nezvsomc v. Blowers, 30 Beav., 
461, 470, per Sir John Rorailly, M. R., 
nor can he assert against the trust any 
title (paramount and adverse to the 
trust) which he may himself have; 
Attorney-General v. Munro, 2 DeG. & 
Sm., 122, 163. A trustee may not set up 
any title adverse to that of the cestui qur- 
tntst, Bigelow, Estoppel. 6th Ed. r 589, 
590, Act II of 1882, s. 14. 

f4) In re Birch, L. R.. 27 Ch. D., 622. 
627. 


(5) Lewin, Trusts, 8th Ed., 918; ib., 
12th Ed.. 1195; see Griffiths v. Hughes, L. 
R., 3 Ch. (1892), 105; Act II of 1882, 
ss. 23.. 62, 68. 

(6) The Court observed: “We make 

no remark with regard to the beneficiaries 
under the trust, a9 they, having made no 
effort to figure in the suit, do not appear 
to be interesting themselves in the 
matter.” 

(7) Gulsar AH v. Fcda Ali, 6 A., 24 
(1883). 

(8; X and an Singh v. Jwuman, 34 A., 
640 (1912), distinguishing Gulcar Ali v. 
Fida Ali . 6 A., 24 (1884). 

(9) S'hr: Gancsh v. Kcshavrao Govind, 
15 B.. 625, 636, 637 (1890). 
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bound by the conduct of his father, even though technically he succeeded as 
reversioner in his own right. (1) As to the estoppels of tenants, licensees, bailees 
and acceptors of bills of exchange, see sections 116 and 117, post, and notes 
thereto. 

As already observed, the form of the representation is immaterial. The 
representation may be express or implied : for whatever word, action or conduct 
conveys a clear impression as of a fact is embraced in that term. There is 
no necessity for an express verbal statement or indeed any verbal statement 
whatsoever] An act may involve and amount to a distinct declaration which 
will found an estoppel. So if a man takes an active part in carrying out a mort¬ 
gage on behalf of another, as by signing the deed and receiving the considera¬ 
tion-money, his acts may amount to a declaration of the validity of the mort¬ 
gage as against any claim of his own, and his acting as the attorney of that 
other in the matter of the mortgage may amount to a declaration that that 
other is the owner in possession of the property covered thereby.(2) In the case 
cited in the Allahabad High Court it was held that where a person attests a 
sale-deed with the knowledge that it contains a recital that the lands which it 
purports to convey are in the executant’s possession as owner, he is thereby 
estopped from afterwards setting up a title to them. (3) In this case it was 
said that, having regard to the usual course of business in the Madras Presidency, 
attestation by a person who may have claims to the property affected must be 
regarded prifnd facie as a representation that the recitals of title are true and 
will not be disputed by the attesting witness against the transferee. But as a 
general rule attestation does not affect the witness with knowledge or notice of 
the contents of a deed, and whether it imports concurrence is a question of fact(4) 
as a mere omission may involve a representation. Thus silence where one is 
bound to speak is ordinarily equivalent to an admission of the fact.(5) So if 
a person stands by and allows another to advance or expend money on property- 
on which he has a charge or encumbrance, he may be estopped by his conduct of 
acquiescence.(6) So where a lessor being either ignorant of his rights or 
uncertain of their extent, by his own act or representation creates or induces 
in the mind of his tenant a mistaken belief that he has a permanent interest 
in the land and may build thereon and the tenant relying upon the act or 
representation so made, treats his interest as permanent and incurs expense 
in building which he would not otherwise have done, the owner is estopped 


(1) I'tnayak v. Govind, 2 Bora. L. R., 
820 (1900)'. 

(2) Sarat Chunder v. Gopal Chunder, 

I- A., 203. 212, 213. See also for 

similar cases Kcbul Kristo v. Ram Coo- 
mar, 9 W. R.. 571 (1868) ; Sia Dasi v. 

Sakai, 3 A., 362 (1880): Ram 

Chunder v. Hari Das, 9 C., 463 (1882); 
Rai Seat a v. Kishun Doss, H. C. R.. N.- 
W - P., 1868, p. 402; Salamat All v, Budh 
s "Wh, I. A., 303 (1876), and see Kanshi 
&am v. Badda (1906). 23 V. L. R. 

(3) Kandasami Pillai v. Nagalinga 

36 M., 564 (1913) (obiter per 

Sundara Ayyar, T., no actual or verbal 
^Presentation is neccssarv for an 
est °ppel). 

Cakhpati v. Rambodh Singh, 3 
(1915;; Raj Lukkce Dcbio v. Gohul 
Chandra Chozudry, 13 M. I. A., 209 

U869) ; Dctio Nath Das v. Koliswar 
Bhaltacharya . 21 I. C., 367 (1913); Mewa 
Singh v. Bhag'ivant Singh, 5 T. C.. 252 
(i°09) ; Banga Chandra Dhur Biswas v. 


Jagat Kishore , P. C., 44 C., 186 (1917): 
Hari Kishen Bhagat v. Kashi Pcrshad 
42 I. A., 64 (1914) ; Pandurang Krishan- 
ji v. Markanacya Tukaram, 49 C., 3^4 

P. C. (1922). 

(5) Bigelow, op. cit.. 6th Ed., 648 —662. 
In 43 I C., 908, silence was held not to 
be a misrepresentation. 

(6) Ramsdeh v. Dyson. I.. R . 1 H. & 

I., App., 129, 140; Ex parte hard, L. R., 
1 Ch. D., 521, 528; Nundo Kumar v. 
Bonomali Gayan, 29 C., 871 (1902). 

[Assuming that quiescence amounts to a 
representation, it must be found that it 
was intended that a party should believe 
or act upon it or that in point of fact 
they did act upon it]. Ralli v. Porbes, 
1 Pat., 717 (1922) ; Atlanta Nalavdc v. 
Ganu Surulkar, 45 B.. 80 (1921): in 

Kuverji Shat v. Municipality of Lonarcia. 
45 B.. 164 (1921), it was held that there 
was no estoppel; here expenditure was 
before act relied on as Estoppel. 


Declaration* 
act or 
omission. 
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from denying the truth of that which he represented.(1) A duty to speak, 
■which. is the giound of liability, arises only where silence can be considered 
as having an active property, that of misleading.(2) And conduct by neslmence 
or omission where there is a duty to disclose the truth may often have the same 
effect.(3) But whatever the form in which the representation be made, it 
must m order to justify a prudent man in acting upon it, be not doubtful 
or matter of questionable inference, certainty being an essential of all estoppels, 
which must be clear and unambiguous.(4) This does not mean that either 
the language or the conduct must be such that it cannot possibly be open to 
different constructions but only that it must be such as will be reasonably 
understood m a particular sense by the person to whom it is addressed.(5) On 
the other hand, a plain representation cannot be cut down from its natural 
and proper import in the particular situation or transaction. This import may 
/ j Ca / anc ^ Peculiar or popular according to the business concerned, 

! modified, of course, by any actual understanding of both parties. A person 
who has made a lepresentation cannot escape the consequences by showing 
that m a literal sense it is true, if in its natural sense it is untrue. A half-truth 
too, is generally a whole lie in effect ; if the part suppressed would make the 
part stated false, there is a false representation, that is, the representation is 
taken to consist of the part stated and a denial of anything to the contrarv.(G) 
This assumes, of course, that the stated part is a clear, positive statement of 
fact. Thus a repiesentation that shares of stock are “ paid up ” must reasonably 
be understood, and so must be held to mean that they are paid up in cash. (7) 
In like manner, however definite the representation, it cannot be enlarged or 
acted upon otherwise than according to terms or natural import and clear 
" h f t reI T sentation ( as is indeed the rule with regard to 
l m T fc be tak r t0 8 cther - One part, though sufficient alone 

c eate an estoppel, cannot be separated from another part connected with 


(1) Ralh v. Forbes, 1 Part., 717 (1922). 

(2) Freeman v. Cooke, 2 Ex., 654; v. 
post. Besides fraud there may be ’ an 
estoppel by negligence and by circum¬ 
stances; Vinayck v. Gobind, 2 Bom. I, R 
820, 829, 830 (1900); And see as to 
negligence: Longman v. Bath Electric 
Tramways, 1 Ch. (1905), 646, 663. 

(3) Joy Chandra Bandopadhya v. 
Srinath Chattapadhya, 32 Cal., 357: 1 C 
L. J., 23. 

(4) Rant Mcwa v. Rani Hulas, 13 B. 

L. R., 312 (1874); 1 I. A., 161; [the 
nature of an estoppel being to exclude an 
inquiry by evidence into the truth, those 
who rely upon a statement as an estoppel 
must clearly establish that it docs amount 
to that which they assert ]; Rivett-Camac 
v. Nesv \fofussil Co., 26 E., 75 (1901); 
s. c., 3 Bom. L. R., 846 [certainty is 
essential to all estoppels] Co. Litt., 352, 
k’i cst °PPel because it con- 

ciudeth the man to acknowledge the truth 
must be certain to every intent, and not 
to be taken by argument or inference] ; 
Loro v. Bouvcrie, 1.. R., 1891, 3 Ch., 106, 
113; Freeman v. Cooke, supra; Heath v. 
Crealock, L. R., ]0 Ch., 22; Bigelow, op. 
cit., 578 An estoppel to have any judi¬ 
cial value must he clear and non-ambigu- 


ous : it must also be free, voluntary and 
without any artifice; Mowji v. National 
Bank, 2 Bom. L. R., 1041 (1900). When 
an estoppel is pleaded against a party, the 
facts relied upon as leading to it should 
be precise and unambiguous ; Aba v. 
Sonabai, 3 Bom. L. R., 832 (1901); 

Gajanan v. Nilo, 6 Bom. L. R., 864, 867 
(1904). 

< 5) Low v. Bouvcrie, supra, at p. 106: 
“If a party uses language which, in the 
ordinary course of business and the general 
sense in which words are understood, con¬ 
veys a certain meaning he cannot after¬ 
wards say he is not bound, if another so 
understanding it has acted upon it.” Cor¬ 
nish v. Abington, 4 H. & N„ 549, 555, per 
Pollock. C. B. 

(6) Bigelow, op. cit., 6th Ed., 642, 643, 
citing Peek v. Gurney . 6 H. L., 377, 403 ; 
Central Ry. Co. v. Kisch, 2 H. L., 99, 
113; Corbett v. Brown, 8 Binge 33; 
though none of the cases cited are cases of 
estoppel, that learned author submits that 
there can be no doubt that they are appli¬ 
cable to the present subject. 

(7) B ur kins haw v. Nicholls, 3 App. 
Cases, 1004, 1021. 

(8) v. ante, pp. 224—226, and cases there 
cited. 
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it, which takes away its effect, though only by making the other part- uncertain.(1) 
The section does not apply to a ^ ase which a belief otherwise caused has been 
only allowed to continue by " eason of any omission on the part of the person 
against whom the estoppel JS sought to be raised.(2) The representation must 
he of a nature to lead naturally, that is, to lead a man of prudence to the action 
taken, hence it must fo e 0 f fact and material, having reference to a present 
01 past state of thy n g S . Representations of law, opinion, or intention are 
generally insufficient,(3) The reason of the doctrine of estoppel wholly fails 
when the representation relates only to a present intention or purpose of a 
party because being in its nature uncertain and liable to change, it could not 
properly forj^ a basis or inducement upon which a party could reasonably 
adopt any fixed and permanent course of action.(4) A' promise de futuro 
cannot De a n estoppel. (5) 

Rut if a man, under a verbal agreement with a landlord for a certain interest 
In land, or under an expectation created and encouraged by the landlord that 
be shall have a certain interest, takes possession of such land with the consent 
of the landlord, and upon the faith of such promise or expectation, with the 
knowledge of the landlord and without objection by him, lays out money upon 
the land, a Court of Equity will compel the landlord to give effect to such pro¬ 
mise or expectation. The Crown too comes within the range of this equity. 
This equity differs essentially from the doctrine embodied in this section, which 
is not a rule of Equity but is a rule of evidence that was formulated and applied 
m Courts of Law, whereas the former takes its origin from the jurisdiction 
assumed by the Court of Equity, to intervene in the case of, or to prevent, 
fraud.(6) In the case cited a lease was granted by a ryot who represented 
himself to be a tenure-holder or ryot at fixed rate. Held that the grantee in 
6 uch a case when his title as permanent lessee is challenged by his grantor 
may invoke the aid of the doctrine of estoppel and plead that the grantor cannot 
he permitted to prove the falsity of the recitals in the document on the faith 
of which he took the lease so as to enable him to derogate from his 
grant. (7) 

Assuming that there has been a representation in the sense mentioned 
and that that representation is clear and unambiguous, and the other party 
has been induced to act thereby, it is immaterial what the intention, motive 
or state of knowledge of the party making the representation was.(8) But 
though the intention is immaterial so far as the creation of the estoppel is con¬ 
cerned, representations may be, and have been, classified with reference to the 
intention with which they may be made. A person may be estopped, if he 
has made either a fraudulent misrepresentation, or made a false statement 
without fraud but negligently, or has made a false representation without fraud 
or negligence. (9) In the case of Carr v. London and A.-IF. Railwdy Company(10), 
a very leading decision upon tliis subject, the following four recognised 


(1) Bigelow, op. cit., 6th Ed. 645, 646, 
as to enlargement of the representation, 
see Syed Nurmal v. Shco Sahai, 19 I. A., 
221, 226, 227 (1892). 

(2) Joy Chandra v. Srcenath Chattcrjcc, 
32 C., 357 (1904). 

(3) lb., 572, 574, 582; v. post. 

(4) Langdon v. Dond, 10 Allen, 433 
(Amer.), per Bigelow, C. J., v. post. 

(5) George Whitcchurch, Ld. v. Cava- 
nagh, C. W. N., cccxvii (1901), 1902, A. 
C., 117, at p. 130; Jcthabha: v. Nathabhai, 
28 B., 399, at p. 407. See also with re 


gard to representation as to the future 
Rivctt-Carnac v. New Mofussil Co., 26 B., 
at p. 69 (1901); and Dhondo v. Kcshava, 
7 Bom. L. R., 179. 

(6) Municipal Corporation of Bombay 
v. Secretary of State, 29 B., 580; 7 Bom. 
L. R.. 27/ 

(7) Chandra KaiUa Nath v. Amjad Hi 
Haai, 25 C. W. N., 4. 

(8) v. ante, p. 830. 

(9) Scton Laing & Co. v. Lafonc, E. 
R., 19 Q. B. D.. 70. 

(10) L. R., 10 C. P., 307 0875). 
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propositions of an estoppel in pais or modes m which it may arise were laid 
down(l) :— 


(a) “ One such proposition is, if a man by words or conduct wilfully 
endeavours to cause another to believe in a certai n state of things, which the 
first knows to be false, and if the second believes in siiC^ a state of things and 
acts upon his belief, he who knowingly made the false statement is estopped 
from averring afterwards that such a state* of things did m?* 5 * n fact exist.”(2) 

This proposition deals with fraudulent representations. 

(b) “ Another recognised proposition seems to be that, if a mail > either in 
express terms or by conduct, makes a representation to another of the existence 
of a certain state of facts which he intends to be acted upon in a certain wa y> and 
it be acted upon in that way in the belief of the existence of such a state facts, 
to the damage of him who so believes and acts, the first is estopped from dePy* 11 - 
the existence of such a state of facts.” 


This proposition deals with representations made without fraud.(4) 

(c) And another proposition is, that, if a man, whatever his real meaning 
may be, so conducts himself that a reasonable man would talce his conduct to mean 
a certain representation of facts and that it was a true representation, and, 
that the latter was induced to act upon it in a particular way, and he with such 
belief does act in that way to his damage, the first is estopped from denving 
that the facts were represented.”(5) 

P^positions deal with both “ declaration ” and “act”; 
this deals with act only and the inferences which mav be drawn from 
conduct.(6) 


. r • P l 2 ? re . y ar *other proposition as to estoppel. If, in the transaction 
j se w ich is m dispute, one has led another into belief of a certain state of 
facts by conduct of culpable negligence, calculated to have that result, and such 


(1) These propositions were approved 
in Coventry v. Great Eastern Railway Co., 
11 Q. B. D.. 776; and in Seton Laing & 
Co. v. Lafonc, L. R.. 19 Q. B. D.. 68. 
“ Estoppels may arise in various grounds, 
all of which the judgment in Carr v. The 
London & N.-IV. Ry. Co., endeavours to 
state, and each of the grounds on which an 
estoppel may arise, there stated, is intend¬ 
ed to be independent and exclusive of the 
others,” per Brett. M. R.. in Seton Laing 
& Co. v. Lafonc, L. R., 19 Q. B. D., 68. 
70 (1881). Both these cases were cited 
and approved by the Privy Council in 
Sarat Chunder v. Copal Chundcr, 19 I. A., 
203, 217 (1892). 

(2) Sec for examples of representation* 
of this character giving rise to estoppels 
McC mice v. London and N.-IV. Railway 
Co.. 7 H & M., 477. [A person having 
wilfully made a false statement as to the 
value of certain horses in order to induce 
a railway company to carry them at a 
lower rate of freight: held to be thereby 
estopped from proving their real and 
greater value in an action against the Com 
pany for their loss! ; Cherry v. Colonial 
Man!' of Australasia, L. R., 3 P. C., 24 : 
Afunoo Loll v. Lalla Choonee, l 1. A . 144 
(1873) ; s. c. r 21 VV. R 21 : Pabpo Radlui 


kissen v. Mussummat Shurcefunnissa, VV. 
R.. 11 (1864). 

(3) Sec as to fraudulent misrepresenta¬ 
tions. Peck v. Dcrrv, L. R.. 37 Ch. D., 
541. 

(4) See JJoward v. Hudson, 2 E. & B., 
1 ; where Crompton, J., says:—“ The rule, 
as explained in Freeman v. Cook, takes 
in all the important commercial cases, in 
which a representation is made not wil¬ 
fully in any bad sense of the -word, not 
tnalo animo, or with intent to defraud or 
deceive, but so far wilfully that the party 
making the representation on which the 
other acts means it to be acted upon in 
that wav.” See \fadhub Chundcr v. 
Law. 13 B. L. R . 394 (18741. 

(5) The case of Sarat Chundcr v. 
Copal Chundcr, 19 T. A., 203: 20 C., 296 
(1892), is an example of this proposition. 
In a case in the same volume somewhat 
resembling the former in its facts there 
was held to he no estoppel; Sycd Nunil 
v Shco Sahai. 19 T. A. 211 (JS92). 

(6) See Cornish v. Ah-ngton, 4 H. & 
.V., 549. 555. [Where a person has con¬ 
ducted himself so n-. to mislead another, 
he cannot gainsay the reasonable inference 
to be drawn from his conduct.} See 
Khadar v. Subratnanya, 11 M., 12 (1887). 
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culpable negligence lias been the proximate cause(l) of leading, and has led 
the other to act by mistake upon such beb'ef, to his prejudice, the second(2) 
cannot be heard afterwards as against the first(3) to show that the state of facts 
referred to did not exist.”(4) 

This proposition deals primarily with what the section refers to as 
“ omission.” Not only must the neglect be in the transaction itself and be the 
'proximate cause of leading the party into mistake : but it also must be the 
neglect of some duty( 5) that is. owing to the person led into belief , and not merely 
neglect of what would be prudent in respect to the party himself, or even to 
some duty owing to third persons with whom those seeking to set up the estoppel 
are not privy. (0) 

With reference to these propositions, the Privy Council, in the case of Sarat 
Chundcr Dey v. Gopal Chundcr Laha(7) point out that there may be a statement 
made which have induced another party to do that from which otherwise 
he would have abstained, and which cannot properly be characterised as 
“ misrepresentations,” as for example, what occurred in that case in which the 
inference to be drawn from the conduct of the party estopped was either that 
the conveyance in favour of Ills mother was valid in itself, or at all events that 
he, as the party having an interest to challenge it, had elected to consent 
to its being treated as valid. It has been held that no representations can 
be relied on as estoppels if they have been induced by the concealment of any 
material fact on the part of those who seek to use them as such : and if the 
person, to whom they are made, knows something which, if revealed, would 
have been calculated to influence the other to hesitate or seek for further informa* 
tion before speaking positively, and that something has been withheld, the 
representation ought not to be treated as an estoppel.(8) 

Not much difficulty is usually experienced in the application of the first 
and second of the abovementioned propositions ; questions, however, of difficulty 
may, and frequently do, arise as to whether or not a person has by his conduct 
brought himself within the scope of the third and fourth propositions. The 
determination of this question will largely depend upon the facts, which will 


(1) In the subsequent case of Se(on 
Laing & Co. v. Lafone, L. R.. 19 Q. B. 
D.. 68. Brett., M. R. (with him Lopes, L. 
J., concurring) stated that he would pre 
fer to insert in the proposition the word 
“ real ” instead of the word " proximate ” 
(ib., 70. 71). Fry. L. J., however, said 
" I will not attempt to give any para¬ 
phrase of the word * proximate/ the doc¬ 
trine of causation involves as much 
difficulty in philosophy as in law: and I 
do not feel sure that the term ‘ real ’ is 
any more free from difficulty than the 
term “proximate” ( ib ... 74). See Swan 
v. North British Australasian Co.. 2 H. 

6 C.. 75: “Proximate cause” means 

“ direct and immediate cause ” Coventry 
v. Great Eastern Ry. Co.. 11 Q B. D., 

7 76. 780. Tn the case of Longman 
v. Bath Electric Tramways Co. (1905). 1 
Ch.. 646. at p. 663. it was held that mere 
negligence will not raise an estoppel. 
There must be negligence which is the 
real and immediate cause of the damage 
done. 

(2) Quaere “first”: the person referred 
to is the pnrtv guilty of negligence. 


(3) Quaere “second ”; see last note. 

(4) For illustration of the estoppel by 
culpable negligence, see Carr v. London & 
N.-W. Ry Co. L. R.. 10 C. P.. 307; 
Coventry \ Ttu Great Easter:, Railway 
Co.. L. R . 11 Q. B. D.. 766: Scion I.qing 
JSr Co. v. t.afone, L. R., 19 Q. B. D., 68 ; 
Swan v. N. B. Australasian Co.. 2 H. & 
C.. 175 and cases referred to in these re¬ 
ports and in McLaren Morrison v. Vers- 
choylc. 6 C. W. N.. 229 (1901). 

(5) “ There can be no negligence un¬ 
less there be a duty,” per Brett, M. R., in 
Coventry v. Great Eastern Railway Co., 
11 O. B. D., 776. 780. 

(6i ,s>ca« v. N. B. Australasian Co.\ 2 
H. & C., 175, per Blackburn T. A party 
on whom there is no duty to disclose a 
fact, may of course by his misrepresenta¬ 
tion estop himself under the preceding 
propositions: Munnoo Lall v. Lalla 

Chooncc, 1 Ind. App.. 144. 156 (1873». 

(7) 19 I. A.. 203, 217 (1892). 

(8) Porter v. Moore (1904), 2 Ch., 

Cavanagh (1902), A. C., 117, 145. per 

Lord Brampton. 
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vary with each particular case. Some, however, of the more obvious , and 
frequently recurring estoppels may be here shortly alluded to. 


A representation may arise not only (as already observed), by way of con¬ 
cealment of part of the truth in regard to a whole fact; but also from total 
but misleading silence (that is, silence where there is a duty to speak)(l)': with 
knowledge, or passive conduct joined with a duty to speak, an estoppel will arise. 
The case must be such that it would be fair to interpret the silence into a declar¬ 
ation of the party that he has, e.g., no interest in the subject of the transaction. 
Indeed, silence, when resulting in an estoppel, may not improperly be said to 
have left something like a representation upon the mind.(2) According to a 
succinct expression which has been often quoted, £< where a man has been silent 
when in conscience he ought to have spoken, he shall be debarred from speaking 
when conscience requires him to be silent.”(3) Further an admission by silence, 
of a representation made by the party claiming the estoppel may sometimes 
raise an estoppel.(4) And, when in answer to an enquiry a person gives an 
evasive misleading answer, it will estoj) even though it may not have teen 
intended to deceive, if its effect was in fact to deceive the inquirer.(5) Mere 
standing by in silence will not bar a man from asserting a title of record in the 
public registry or other like office, so long as no act is done to mislead the other 
party, for there is no duty to speak in such a case. Thus a patentee is not 
bound to warn others whom he may see buying an article which is an infringe¬ 
ment of his^ patent.(6) But if there be any misleading either by express 
declarations( /), or by conduct(8), there will arise an estoppel notwitlistanding 
registration of tlie title. There is no duty generated to speak by the mere fact 
that a man is aware that some one may act to his prejudice, if the true state 
of things is not disclosed. So long as he is not brought into contact with the 
person -about to act, and does not know who that person may be, he is under 
no obligation to seek him out, or to stop a transaction which is not due to his 
own conduct as the natural and obvious result of it. (9) 

Ike commonest instance of inference from conduct arises in the case of 
conduct of acquiescence ; for acquiescence under such circumstances as that 


(1) Of course there can be no duty to 
speak without a knowledge of the exist¬ 
ence of one’s own rights or of the action 
about to be taken. Bigelow, op. cit., 595 ; 
Chintaman Ramchandra v. Dareppa, 14 B., 
506 (1890) ; silence when there is a duty 
to speak is as expressive as speech; Story, 
Eq. Jur., i, § 385, cited in Ghcran v. Kunj 
Bchari, 9 A., 419 (1887) ; as to mere 
quiescence distinguished from a breach of 
duty to speak, see Baswantapa v. Bonn, 
9 B., 86 (1884) ; Shiddeshwar v. Ram- 
chandrarav, 6 B., 463 (1882). See 43 I. 
C., 908. Pandurang v. Narayan Rao, 44 
I. C., 547, is an instance of legal duty 
to speak. 

(2) Bigelow, op. cit., 6th Ed., 646, 647. 
The subject of silence is illustrated by the 
case of Pickard v. Scars, 6 A. & E, 469 
and Gregg v. Wells, 10 A. & E., 90, in the 
latter of which cases Lord Denman said:— 
“ A party v/ho negligently (see Coventry v. 
Great Pastern Ry. Co., 11 Q. B. D., 776; 
Carr v. London Ry. Co., L. R., 10 C. P., 
307 or culpably, stands by and allows 
another to contract on the faith and under- 
Maiiding of a fact which he can contradict, 
cannot afterwards dispute that fact in an 


action against the person whom he has 
himself assisted in deceiving.” 

(3) Per Thompson, J., in Niven v. Belk¬ 
nap, 2 Johns, 573 (Amer.) 

(4) Bigelow, op. cit., 6 th Ed., 653. 

(5) McConnel v. Mayer , 2 N.-W. P., 
H. C. R., 315 (1870) ; where it was said 
that when inquiry was expressly made of 
the person, he was bound, under the cir¬ 
cumstances, to have given definite and full 
information. 

(6) Bigelow, op. cit., 6 th Ed., 660, 661, 
Proctor v. Bettnis , 36 Ch. D., 740. And 
sec as to registration being notice of title, 
Chintaman Ramchandra v. Dareppa, 14 B., 
506 (1890) ; Agarehand Gumanchand v. 
Rakhma Hanmant, 12 B., 678 (1888), Act 
IV of 1882, s. 3 (Transfer of Property), 
edited by Shepherd and Brown, 3rd Ed., 
pp. 12—23. 

(7) Muhnoo Lall v. Italia Chooncc, 1 
Ind. App., 153, 156 (1873). 

(8) lb. : Dullab Sircar v. Krishna Ku¬ 
mar Bakshi, 3 B. L. R., 407, 408 (1869); 
in this last and kindred cases there was 
a duty to speak. 

(9) Bigelow, op. cit., 6 th Ed., 661, 662. 
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may be reasonably inferred from it is no more than an instance of the 
law of estoppel by words or conduct. If a person having a right, and seeing an¬ 
other person about to commit or in the course of committing, an act infringing 
upon that right, stands by in such a manner as really to induce the person 
committing the act, and who might otherwise have abstained from it, to believe 
that he assents to its being committed, he cannot afterwards be heard to com¬ 
plain of the act. (1) In enunciating that principle, it must be borne in mind that 
the Evidence Act indicates the lines upon which an estoppel of any kind should 
proceed. (2) Estoppel by acquiescence has no application to an ex post facto 
submission not amounting to ratification and inducing no action or omission. 
There is a distinction between acquiescence in an act which is still in progress, 
and mere submission to it when it has been completed. In the first case, it may 
operate as an estoppel if it has induced action infringing a right. In the second 
case, submission cannot change the past. (3) In a case in the Calcutta High 
Court where an administrator pendente lite who was entitled to retain as 


remuneration a percentage of the assets received by him, overstated his receipts 
in his accounts and overpaid himself on that basis, and these accounts were 
passed by the Court with the plaintiff’s knowledge and without objection from 
him, it was held that a suit afterwards brought by the latter to recover the 
balance thus wrongfuly retained was not barred by estoppel, acquiescence or 
laches. (4) In this case it was said that it would be dangerous to hold that the 
procedure followed in passing such accounts could form the basis of an estoppel 
and that there was no laches where a statutory period of limitation existed and 
no acquiescence since the accounts were misleading. 


If the owner of a piece of land stands by while another person professes to 
sell that land to a third party, and he does not interfere, but allows that other 
person to hold himself out to be the owner of the land and to make a transfer of 
it, he is not to be heard afterwards for the purpose of destroying that purchaser’s 
title by asserting to the contrary, though he may upset that title if he can show 
either that the purchaser had notice of his title constructive or actual, or that 
circumstances existed at the time of the purchase which, as a reasonable man, 
should have put him upon his guard and suggested enquiry, which enquiry 
if made, would have resulted in his ascertaining the title of the true owner.C>) 
The same principle applies w r hen one person permits another to mortgage the 


(1) Duke of Leeds v. Earl of Amherst, 
2 Ph. 117, 123; De Bussche v. Alt, L. R.. 
8 Ch. D., 286, 314. For a case of acquies¬ 
cence, see Rangama v. Atchama. 4 Moo. 
I. A., 1 (1846), Bigelow, 6th Ed. 166, 
662. 

(2) Bisheshur v. Muir head, 14 A., 362, 
364 (1892). A case may be founded on 
the equitable doctrine of acquiescence or 
the legal doctrine of estoppel by conduct 
(Proctor v. Benins, 36 Ch. D., 765, per 
Fry. L. J.). When founded upon the 
first doctrine., it has been said that the 
conduct relied on should be conduct with 
knozvlcdgc of legal rights and amounting 
to fraud [Wilmott v. Barber, L. R.. 15 
Ch. D., 96. 105; Russel v. Watts, L. R. f 
25 Ch. D.. 559, 585 ; both cases cited and 
followed in Baswantapa v. Barm, 9 B., 86 
(1884)]. When, however, the doctrine of 
estoppel is alone invoked, there may be an 
estoppel by conduct of acquiescence where 
there is no fraud and where the person 
estopped has acted bona fide and unaware 


of his legal rights; Gofial Chundcr v. 
Sarat Chundcr. 19 I. A.. 203; 20 C.. 296 
(1892). 

(3) Thakoor Fatesingji v. Bamanji Dalai, 
27 P., 515, 531, 532 (1903) ; s. c., 5 Bo*n. 
L. R., 274. 

(4) Osmond^ Bccby v. Khitish Chandra 
Acharjya Chowdhury , 41 C.. 771 (1914), 
per Jenkins, C. J. and Woodroffe, T. See 
Redgrave v. Hurd, 20 Ch. D., 1 (1881). 

(5) Ramcoomar Koondvo v. Macqueen, 
11 B. L. R.. 46 (1872); I. A.. Sup. Vol. 
40 [followed in Mahomed Mozaffcr v. 
Kcshori Mohun, 22 C., 909 (1895)]; Vda 
Begum v. hnam-ttd-din, ,2 A., 82 i 1875) * 
Bisheshur v. Muir head. 14 A.. 362 (1892) : 
and see Bhyro Dutt, v. Lekhrane Kooer, 
16 W. R., 123, 125 (1871) : Manmohinec 
Jogince v. fogobundhoo Sadhooka, 19 W. 
R., 223 (1873) ; Bastvantapa v. Bonn, 9 
B., 86 (1884). Story, Eq. Jur.. i,. § 385, 
cited in Gheran v. Kunj Behari, 9 A.. 4"9 
(1887). 
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property of the former.(1) A mortgagee who causes the mortgaged property 
to be sold in execution of a decree other than a decree obtained upon his mort¬ 
gage, without notifying to intending purchasers the existence of his mortgage- 
lien, is estopped for ever from setting up that lien against the title of bond fide 
purchasers.(2) Where some of the mortgagees led a subsequent purchaser of 
a portion of the mortgage property and a puisne mortgagee of the remainder 
to believe that the whole property was unencumbered ; held that thev were 
precluded by the doctrine of estoppel from setting up their rights under the 
prior mortgage as against the subsequent transferees and the effect of the 
estoppel was to postpone them in respect of their share of the original debt 
to the puisne mortgagee. Held also that it was open to the Court to sever 
their interest from those of the mortgagees who were under no disability or 
disqualification and to make a decree in favour of the latter in proportion 
to their mterest in the debt.(3) If a person stands by and allows a Court to 
sell his property he cannot afterwards come forward and ask for possession.(4) 
Where a plea of acquiescence or of standing by has been raised by a tenant 
in order to resist the claim of the landlord to eject him and it is proved that 
the tenant has been encouraged to spend money he can claim the protection 
given by a Court of equity. In the absence of such a plea of standing by or 
acquiescence a Court of fact may, if the circumstances of the case justify, come 
to the conclusion that the landlord had expressly or impliedlv contracted to 
lease the land to a tenant whose reclamation of waste land has not been objected 
to for some years. This however is not a presumption of law but a presumption 
of fact which may or may not arise in a case.(5) If a person is allowed to expend 
money on that which is not his own, as where a stranger begins to build on land 
supj)°sing it to be his own, and the real owner perceiving his mistake, abstains 
from setting him right, and leaves him to persevere in his error, in this case the 
Court will not afterwards allow the real owner to assert his title to the land(6) 
In the case cited a plaintiff and the defendant exchanged adjacent plots of 
land each worth more than a hundred rupees by means of an unregistered 
deed on the ith March 1908, both believing that they had effected a valid 
ti an.de t. Possession wa.s taken by each party and the defendant began to 
erect a very costly building placing a wall thereof in the land he had acquired 
in exchange. While the building was in progress the plaintiff demanded and 
obtained Rs. 525 from the merchant on the ground that the plot he parted 
with was found to be more in extent than the defendant’s. After the completion 
of the building the plaintiff brought this suit in 1911 for recoverv of his 
plot after removal of the defendant’s building on it. The defendant pleaded 
inter alia that he had acquired a valid title to the plot, that the plaintiff was 
estopped by his conduct from recovering the plot and that if the plaintiff was 


(1 ) Banco Pershad v. Baboo Maun, 8 
• W. R„ 67 (1867). 

(2) Mahommad Hamid-ud-dm v. Shib 
Sahai, 21 A., 309 (1899). 

(3) Sakhntddin Saha v. Sonaulla Sarkar, 
27 C. L. J. f 453; s. c., 22 C. W. N.. 
641. 

(4; Baldco Par shad v. FaJthrud-din, 1 
All. L. J , 402 (1904). See Narayani v. 
Nab)n Chandra Chaudhuri, 44 C.. 720 

11917); Deyamoyi v. Ananda Mohan Rov 
Choudhuri, F. B., 42 C., 172 (1914) (non- 
transferaMe occupancy holding). 

(5) Sa~vai Singhai Nathuram v. Kalloo 
44 I. C., 517. 

(6) Rams den v. Dyson, L. K., 1 E. & 
I.. Ap. .129, 140. Case or principle com¬ 
mented in I.ala Beni v. Kundan Lai, 3 


C. W. N.. 502 (1899.. 21 A., 496; Ismail 
Khan v. Joy goon Bibec, 4 C. W. N., 210, 
223 (1900) : Ismail Khan v. Broughton, 5 
C. W. N., 846 (1901) ; Caspcrss v. Kedar 
Nath, 5 C. W. N., 858 (1901); Nundo 
Kumar v. Banomali Gayan , 29 C\, 871 

(1902) ; Ahmed Yar v. Secretary of State, 
28 C., 693; s. c., 5 C. W. N., 634 (1901) ; 
Secretary of State v. Dattatraya Nayaji, 
26 B., 271 (1901); Rail* v. Forbes, *1 Pat. 
717 (1922). See as to these cases and 
as to the presumption of permanent ten¬ 
ancy in respect of homestead land an article 
in 5 C. W. N.. cccxxii. See Ex parte 
l ord, 1 Ch. D.. 521. 828; Yeshtvadabai v. 
Ramchandra. 18 B., 66 (1893). See 

Dattaj : v. Kalba, 21 B., 749 (1896). 
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decree lie must pay compensation as a condition of recovery. He\ 
the plaintiff was not estopped and that he was entitled to recover his 
plot owing to the absence of a registered deed of exchange and that the plaintiff 
must pay sufficient compensation before recovery under section 51 of the 
Transfer of Property Act.(l) A person seeking to create title to real property 
by estoppel must satisfy the Court that he had. neither actual nor constructive 
notice of the title of the real owner, and had not before him any circumstances 
which could have put him on reasonable eqnuiry to find out the truth. The 
Evidence Act affords no definition of estoppel to dispense with the necessity 
u f the purchaser making a reasonable enquiry apart from section 41 of the 
Transfer of Property Act.(2) But there is no estoppel when the party was 
not acting under any mistaken belief.(3) An instance of an estoppel by 
omission occurs when a mortgagee, bringing the property to sale in execution 
°f a money-decree without giving the purchaser notice of his incumbrance, 
will be estopped from subsequently enforcing the lien of which he has given 
no notice. Having by his conduct led the purchaser to believe that the property 
Was offered for sale free of encumbrances and to pay full value for it, he cannot 
as against the latter be heard to deny that the sale took place free of encum¬ 
brances. (4) In a case in the Madras High Court it was held that while a 
person who does not raise an objection to an erroneous statement in a proclama¬ 
tion of sale which he ought to have raised is estopped from pleading an irregu¬ 
larity due to such statement, the rule of estoppel does not apply to a judgment- 
debtor who is unaware of the error in it, and that where a judgment-debtor’s 
omission to object was due to a mistake of fact as to the property intended to 


(1) Ramanathan Chettv v. Ranganathan 
Cheity, 40 M., 1134. 

(2) Venkatarama Aiyyar v. Vcnkatarama 
Aiyar, 50 I. C.. 969. 

(3) Paddu v. Mahabir Prasad, 53 I. 
C., 683. 

(4) Dullab Sircar v. Krishna Kumar, 
3 B. L. R., A. C., 407; 12 W. R., 303 
(1869); McConnell v. Mayer, 2 N.-W. P. 
H. C. R., 315 (1870) ; Doolce Chund v. 
Oomda Begum, 24 W. R.. 263 (1875) ; 
Pukaram At mar am v. Ramchandra Budha- 
r am, 1 B., 314 (1876); Tinnappa v. Muru- 
gappa, 7 M., 107 (1883) ; Nursing Narain 
v. Raghoobur Singh, 10 C., 609 (1884); 
Agarchand Gumanchand v. Rakhma Han- 
mant, 12 B., 678 (1888) ; Jaganatha v. 
Ganga Reddi, 15 M., 303 (1892) ; Kasturi 
v. Venkatachulpathi, IS M., 412 (1892); 
the last case distinguishes Banwari Das v. 
Muhamad Masliiat, 9 A., 690 (1887) ; in 
which (at p. 702), and in Gheran v. Kunj 
Behari, 9 A., 413 (1887), it was pointed 
out that it cannot be said that one person 
solely by bidding at an auction-sale en¬ 
courages another person (see Civ. Pro. 
Code. O. XXI. r. 66. 2nd Ed., p. 978) to 
buy. As to legal representatives being 
hound by an execution-sale, see Natha Ha> i 
v. Jamnc, 8 Bom. H. C. R., A. C., 37 
(1871). It must always be shown that 
the circumstances of the case are ^uch as 
bring it within the purview of the sec¬ 
tion : Solano v. Lalla Ram , 7 C. L. R., 
481 (1880). An estoppel may also arise 
tvhere the mortgagee pencils the property 


to be sold by private sale; Munnoo Lall v. 
Lalla Choonee, 11 A., 144 (1873). In the 
case of Dhondo Balkrishna v. Raoji, 20 
B., 290 (1895) ; in which Dullab v. 

Krishna, supra, was cited, it w*as held that 
there was no estoppel, registration (ex¬ 
cept in a case of fraudulent concealment) 
being notice according to the settled course 
of the previous Bombay decisions. For 
a case of a somewhat converse character to 
that in text, see Byjonath Sahoy v. Doo- 
hun Biswanath, 24 W. R.. 83 (1875). 

Where mortgaged property is sold in exe¬ 
cution of a decree in a suit brought upon 
the mortgage, the interest of the mortgagee 
at whose instance the sale is made is hell 
to pass to the purchaser, and the mortgagee 
is estopped from disputing that such is 
the effect of the sale: Khcoraj Jusrup v. 
Lingaya, 5 B., 82 (1873) ; Seshgin Shank- 
hhoy v. Salvador Pas, 5 B.. 5 (1873); 
Shaik Abdulla v. Haji Abdulla, 5 B.. 8 
(1883); see Narsidas Jitram v. Joglekar, 

4 B, 57 ; and cases there cited : Ramanath 
Doss v. Bolaram Phookun, 7 C., 677 1 

Hart v. I.akshman, S iy, 614 (1881). 

Where a person claimed as his own, 
property attached in execution of a decree 
against another person, and his claim being 
rejected without enquiry, purchased the 
property it the sale, it was held that his 
so purchasing did not estop him from 
asserting as against a mortgagee prior to 
the sale that the property was his 
independently of the sale. Hanuman Pat 
v. Assadalu, 7 N.-W P, Rep., M5. 
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be sold he was not estopped. (1) And where a person had purchased bond fide 
and for value on the faith of a preceding transfer which a Bank, being deceived 
by personation, had permitted, it was held, that the Bank was estopped from 
treating the transfer to him as a nullity. (2) The estoppel against a mortgagee 
in favour of subsequent encumbrancers is dealt with by section 78 of the Transfer 
of Property Act. Where two persons embark, upon a joint adventure for the 
purpose of extinguishing a prior mortgage and taking a first charge on the 
property, it is the legal duty of each to inform his co-mortgagee within a reason¬ 
able time that he had still an outstanding claim under the prior mortgage, 
and the omission to give the information amounts to such an omission as is 
contemplated by this section, that is an omission operating as an estoppel. (3) 

A person who purports to deal with property which is not his own in favour 
of a stranger, is estopped, if the property eventually becomes his, from saying 
that he had no previous title to convey. (4) If a man who has no title whatever 
to property grants it by conveyance which in fact would carry the legal estate 
and he subsequently acquires an interest sufficient to satisfy the grant the 
estate instantly passes. (5) If a person having right to a property takes no 
steps towards asserting his right against the person in possession, but leaves 
that person so in possession with all the indicia of ownership, the former cannot 
afterwards assert his right against the vendee of the person in possession who 
takes without notice of his claim. (6) Section 41 of the Transfer of Property 
Act applying the general principle of estoppel deals with such transfers of 
property by ostensible owners. (7) 

Connected with this subject are estoppels arising from benami transactions, 
which have long been recognised and given effect to by Courts in India. Assum¬ 
ing that the transaction is of a benami character, as to whicli strict proof is 
required, the general rule, in the absence of any statutory limitation (8), is to 
give effect to the real title and to allow the truth to be shown. The law of 
benami is merely a deduction from the Equitable doctrine of resulting trusts 
and therefore the real owner may establish the trust against the benamidar or 
set it up as a defence to a suit by the benamidar , if the latter attempts to enforce 
his apparent title against the beneficial owner. Similarly creditors of the real 
owner may have recourse to the benami property; but if creditors of the 
benamidar seize the property, the real owner is entitled to have the property 
released. (9) But a third party will not be allowed to suffer by the voluntary 


(1) Raja of Kalahasti v. Maharaja of 
Venkataoiri, 38 M., 387 (1915); see 
Basanta Kumari Guha v. Ramkanai Sen, 
13 C L. J., 192 (1912). 

(2) Bank of England v. Cutler (1907), 
1 K. B., 889 ; and as to effect of acquies¬ 
cence under a mistaken belief see Goura 
Chandra v. Secretary of Slate, 9 C. W. 
N., 553 and supra note 1. 

(3) Pandurang v. Narayan Rao, 44 I. 
C., 547. 

(4) Mooitshcc Amir v. Syed AH, 5 W. 
R., 28<> (1866); sec s. 43 of the Transfer 
of Property Act; explained in Syed Nurul 
v. Shco Sa'hai, 19 I. A., 227 (1892). Sec 
next note. 

(5) Tilakdhari Lai v. Khcdan Lai, 25 
C. W. N., 49, 57 P. C. 

(6) Mohesh Chundcr v. Issur Chundcr, 
1 Ind. Jur., N. S.. 266 (1886); citing 
Boyson v. Coles, 6 M. & S-, 23 ; Dyer v. 
Pearson, 3 B. & C., 42; Howard v. Hud¬ 
son, 1 E. & B., 1 ; Pickard v. Sears, supra; 
Freeman r. Cooke, supra ; Swan v. N. B. 


Australasian Co., supra. 

(7) See the Act edited by Shephard and 
Brown and cases there cited. In Jayram 
v. Narayan, 5 Bom. L. R.. 652 (1903), a 
mortgagor was held to be estopped from 
questioning his own right to mortgage. See 
also Narayan Kandu v. Kaigunda, 14 B., 
407. 

(8) See Civ. Pro. Code, Part IT, s. 66, 
2nd Ed., p. 322; s. 36 of Act XI of 1859; 
s. 184 of Act XIX of 1873. Sec now 
N.-W. P. Act III of 1901 (where im¬ 
movable property has becii sold in execu¬ 
tion of a decree or for arrears of Govern¬ 
ment revenue, a stranger will not be 
allowed to claim the property on the ground 
that the certified purchaser merely pur¬ 
chased benami on his account, and any 
suit brought on such an allegation will 
be dismissed with costs]. 

(9) Sec Mayne’s Hindu Law, §§ 400— 
407 ; ib., 8th Ed. ss. 448—449 and cases 
there cited. 
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bf owners of property. And it is not to be supposed that, because the 
existence of benami transactions has been judicially recognized, parties are at 
liberty to use the system to the injury of others, whether by direct fraud, or by 
putting other parties in a position to defraud or take undue advantage of innocent 
persoas.(l) The transaction may give rise to an estoppel against the real owner 
anc l his representatives^), in favour of innocent third parties, whether purchasers, 
mortgagees or creditors, whose acts have been influenced by the conduct of the 
real owner in permitting the ostensible owner to appear as such. In such a 
ca se the real nature of the transaction cannot be shown, and the real owner 
^ill be estopped from setting up the secret trust in his own favour against a 
title acquired without notice from the person who holds benami for him. (3) 
The ground of the rule is obvious : it would be monstrous if it were allowed that 
a man should invest another with the apparent ownership of his property, 
and then after that other has raised money upon the property, resume it in 
virtue of a private understanding. (4) Where the owner of certain immovable 
property after having executed a fictitious sale-deed thereof in favour of some 
persons, brings about a sale of the same by these ostensible vendees in favour 
°f a third party who purchases the property for consideration upon representa¬ 
tions made to him by the real owner, the latter will be precluded from setting 
up his title against the second purchaser, and the sale to him will have the effect 
°f conveying to him the interests of the actual owner even as against an execu¬ 
tion-creditor of the latter. (5) In the case cited, on the sale of a property by 
the manager of an unencumbered estate it was purchased benami on behalf 
uf the zemindar of the estate, but no transfer to the benamidar was made. 
Thereafter the benamidar , on the instruction of the zemindar transferred the 
Property without consideration by a deed of sale to the zemindar’s illegitimate 
^ a ughter. The zemindar by petition supported an application by the daughter 
for mutation of names which was thereby effected. Held that the zemindar and 
f aose claiming under him were estopped from denying the title of the daughter, 
because as a result of the zemindar’s acts her position had been changed, she 


(. 1 ) fcalshaldoss Aioducl v. Dindoo 
Bashinec, 1 Marsh, 293, 295 (1863). 

(2) See Luchfnan Chunder v. Kali 
Churn, 19 W. R, 292 (1873) : distinguish- 
c d in Sarat Chunder v. Gopal Chunder, 
^ I. A., 209—211 (1892). And see 
I ’l ln der Koomar v. Hurbuns Sahai. 19 C., 

' (1888) ; Sarat Chunder v. Gopal Chun- 

esto 1(J , ***8 (1888); but there is no 

h 1 T l>Q ' a 8 a * nst purchaser at a sale 
c . execution of a decree obtained 
a hanist a person who would by his con- 
d Uct be precluded from denying the title 
*hird parties who have dealt with his 
''natnidar. 

2 . Ramcoomar Koondoo v. McQueen, 
dos y L- R-, P. C., 46, 54 (1873) ; Rakhal- 
I * s . ^lodtick v. Dindoo Bash nice, supra; 
djC Ula u Chunder v. Kali Churn, supra; 
givon jj oss v Upooch Singh, 10 W. 

• ^ (1868) ; Obhov Chum v. Punchanon 
Bose, Marsh. 564 (1863) ; Kaih Dos v. 

thunder, 1 Marsh. 569. 571 

labile- v - Gu "* a A'®™. 3 W. R„ 
u } ; Xundan I.al v. Taylor. 5 W. 

•. 06 (I860) . Brojonath Ghosc v. Koylash 
Sunder. 9 W. R„ 593 (1868); Nidhc 

c '"8h v. Bisso Nath. 24 W. R. ( 79 (1875) , 
'under Coomar v. Hurbuns Sahai, 16 

W, i.e 


C, 173 (1888); Smith v. Mokh'um 

Mahtoom, 18 YV. R.. 526 (1872) ; Ram 

Xfohinee v. Fran Koomarec, 3 W. R., 87 
(1865) : Sarat Chunder v. Gopal Chunder. 
19 I. A., 203 (1892); cf. Sarat Cl mder 
V. Gopal Chunder, 16 C.. 148 

where it was held that the mere i ict >r 
a benami transfer did not amount ' > a 
binding representation; the contest must 
moreover be between the true owner of 
the property and a person claiming under 
his benamidar: Bashi Chunder v. Enayet 
Gli, 20 C., 236 (1892) ; in .Muhammad 
Khan v. Muhammad Ibrahim, 1 All. L. J., 
214 (1904), the Court, referring to the 
principal case held that the party had no 
constructive notice of the real title. Sec 
Rad ha Madhab Paikara v. Kalpataru Ray 
17 C. L. J-, 209 (1913) (innocent pur¬ 
chase in sale on collusive mortgage by 
benamidar) ; Babur am v. Madhab, 4u C., 
565 (1913) ; N isobar Idas v. Bairogi 
Samal, 19 C. L. J., 330 (1914); Magu 
Brahma v. Bholi Das. 19 C. L. ).. 3 52 
(1914). 

(4) Rakhaidoss Mod neb \ Hindoo 

Bashinee, 1 Marsh, 293, 294 (1865). 

(5> Tulshi Ram v. Mutsaddi hai. 2 \li. 
L. J., 97 (1904). 
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__ y becoming liable for the revenue assessed upon the property.(l) Third 

parties, however, dealing with a benamidar will be affected by notice, actual 
or constructive, of the real title (2), for if they are cognisant of the real facts 
they can in no way have been misled. Constructive notice will be imputed to 
a person who, for the purpose of avoiding notice, designedly refrains from 
enquiry, which by the exercise of ordinary intelligence would lead to a know¬ 
ledge of the facts.(3) And where a state of things exists which could not 
legally exist unless the property was subject to a burden, a purchaser has 
notice of that burden.(4) Thus if a third party is in possession, a purchaser 
is put on enquiry as to his interest. (5) 


So far reference has been made to the rule that the Courts will not enforce 
the rights of a real owner where they would operate to defraud innocent per¬ 
sons. “ A still stronger case is that in which property has been placed in a 
false name, for the express purpose of shielding it from creditors. As against 
them, of course, transaction is wholly invalid. But a very common form of 
proceeding is for the real owner to sue the benamidar , or to resist an action by 
the benamidar , alleging, or the evidence making out, that the sale was a merely 
colourable one, made for the express purpose of defrauding creditors. In other 
words, the party admits that he has apparently transferred his property to 
another to effect a fraud, but asks to have his act undone, now that the object 
of the fraud is carried out. The rule was for some time considered to be, that 
where this state of things was made out, the Court would invariably refuse 
xelief, and would leave the parties to the consequences of their own misconduct; 
dismissing the plaint when the suit was brought by the real owner to get back 
possession of his property (6), and refusing to listen to the defence, when he 
set it up in opposition to the persons whom he had invested with the legal 
title. (7) And persons who take under the real owner, whether as heirs or as 
purchasers, were treated in exactly the same manner as he was. (8) On the 
other hand, a contrary doctrine was laid down in more recent cases.” (9) 


(1) Raja of Deo v. Abdullah, 45 C., 
909; 45 I. A., 97 (P. C.) 

(2) Ramcoomar Koondoo v. McQueen, 
11 B. L. R., P. C., 46, 54 (1872); and 
cases cited in note 3 and in Mayne’s Hindu 
Law, 8th Ed., s. 444. 

(3) Radha Madhab Paikara v. Kalpa- 
taru Ray, 17 C. L. J., 209 (1914). 

(4) Magu Brahma v. Bholi Das, 19 C. 
L. J.. 352 (1914); Allen v. Seckham, 11 
Ch. D., 790 (1879). 

(5) Mancharji v. Kongscoo, 6 B. H. C. 
R., 59 (O. C. J.) (1869). 

(6) Ramindur Deo v. Roopnarain 
Chose, 2 S. D. A., Select Cases, 149 
(1814) ; Roushun Khatoon v. Collector of 
Mymensingh, S. D. A. (1846), 120; Brimho 
Mye v. Ram Dulab, S. D. A. (1849), 276; 
Rajah Rajnaraxtx v. Juggunath Pcrshad, S. 
D. A. (1851), 774; Koonjee Singh v. 
Jankcc Singh, S. D. A. (1852), 838; 
Bhowatmysunkur Pandcy v. Purcam Bibce, 
S. D. A. (1853), 639; Ramsoonder Sandial 
v. Anundnath Roy, S. D. A. (1856), 542; 
Hurry Sunkur v. Kali Coomar, W. R., 
265 (1864) [whether any creditors were 
actually defrauded or not is immaterial]; 
Roy Rashbcharce v. Roy Gnurec , 4 W. R., 
72 (1865) ; Row shun Bibee v. Shaikh 
Kureem, 4 W. R., 12 (1865); Bhozvanco 
Pcrshad v. Oheadun . 5 W. R., 177 (1866) ; 


Aloksoondry Gooplo v. Horo Lai. 6 W. R., 
287 (1866) ; Keshab Chunderv. Vyasmonce 
Dossia, 7 W. R., 118 (1867) ; Kaleenath 
Kur v. Doyal Kristo , 13 W. R;, 87 (1870) ; 
[Plaintiff not permitted to plead fraud of 
his father from whom he derived title]. 
On the other hand see Ram Surun v. Pran 
Peary . 13 Moo. I. A., 551 (1870) : s. c., 
in lower Court, 1 W. R., 156 (1864). In 
this case the distinction was taken, which 
is to be found in the latter cases, viz 
that no innocent party had been affected 
by the admission or representation. See 
also Brij Mohun v. Ram Nursingh, 4 S. 
D. A., Select Cases. 435 (1829); [cf. 

Nazvab Aximut v. Hurdwaree Mull, 13 
Moo. I. A., 402 (1870) ; Srimati Lakhimani 
v. Mohendranath Dull, 4 B. L. R> 28, 
29 (1869)]. 

(7) Obhoychurn Ghuttuch v. Treelochun 
Chatterjec, S. D. A. (1859), 1639; Ram 
Loll v. Kishcn Ch under, S. D. A. (I860), 
439; [cf. Raananugra Norain v. Moha- 
sundar Kunwar, 12 B. L. R., 433, 438 
(1873)]. 

(8) Lukhee Narain v. Taramoncc 
Dossec, 3 W. R., 92 (1865) ; Kale math 
Kur v. Doyaikristo Deb, 13 W. R > 87 
(1870). 

(9) Mayne’s Hindu Law, 8th Ed., s. 
445, citing most of the above cases and 
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is in the first case clear that where two persons have combined to com¬ 
mit a fraud upon a third, the transaction is wholly void as between those per¬ 
sons and the 'party defrauded\ 1) It has, however, been a question of some 
difficulty as to how far the parties may, as between themselves, show the truth of 
the transaction. Whatever doubt there may be as to the plaintiff's right to 
avoid his own deed by setting up his own fraudulent act, it is open to the 
defendant to defend his possession by showing that the real transaction between 
himself and the plaintiff was to defraud, whether a third party or the defend¬ 
ant’s creditors generally. (2) Whether a plaintiff shall be so allowed to plead 
nis fraud will depend upon the question whether the fraud has been carried be¬ 
yond the stage of mere intention. If the fraudulent purpose has been wholly 
pr partially carried into effect , the real owner will not be permitted to succeed 
in a suit instituted by him for recovery of the property. But, where the fraud 
has not been carried into execution he may succeed.(3) It has been held by 
the Privy Council that where a benami conveyance of land is made for the 
purpose of fraudulently defeating the claim of an equitable mortgagee, and the 
claim of the latter is not defeated, the grantor can recover back the land from 
the grantee, and that the benami conveyance being in such circumstances an 
inoperative instrument, it is unnecessary to bring an action to set it aside.(4) 
Where the ostensible transferee never had any exclusive possession of the 
property in question, which was for a great many years treated as part of the 
joint family property, and which was enjoyed by the joint family (of which 
the plaintiff was the sole surviving member) for more than twelve years before 


see the following cases: Sreemutty Debia 
v. Bimola Sondurce, 21 W. R., 422 

(1874) ; [overruling Kalecnath Kur v. 
Doyal Kristo, 13 W. R.. 87 (1870), 

supra also overruled by Sham Lall v. 
Amarcndro Nath, 22 C., 400 (1896)] ; 
followed in Gopecnath Naik v. Jadoo 
Ghosc, 23 W. R., 42 (1874) ; Bykunt Nath 
v. Goboollah Sikdar , 24 W. R., 391 (1875). 
Gee also Par an Singh v. Lalji Mai, 1 A., 
403 (1877) ; Sreenath Roy v. Bindoo 

Bashinee, 20 W. R., 112 (1873); Mussa- 
™ut Phool v. Gour Sarun, 18 W. R., 485 
(1872) ; Mukim Mullick v. Ramjan Sirdar, 
C. L. R., 64 (1881). And see Mahadaji 
<>opal v. Vithal Ballot, 7 B., 78 (1881). 

T .' 1 1 See Nazvab Sidhee v. Ojoodhyaram 
K * lan > 1° Moo. I. A., 540 (1886); [follow- 
noot Kala PP a v. Shivaya, 20 B., 492 
. ' : see Eravat v. Sidraviappa. 21 B., 

\ “ 448, 489) ; Byjnath Lai v. Ramoo- 

p cn Chotvdhry, 1 I. A., 106 (1873)]; 

^ asudcv v - Markande Naravan, 3 
30, 33 (lg78) 

v. Krishna, 18 B., 372 

foll °wed in Preonath Kocr v. 

K?Vto homcd S,tasad ( 1903 )> 8 c - w - 

rt v - Ru f 4*6 10 c - w - 

ities ■ ’ 111 which all the author- 

R : tu Coberdhan Singh v. 

vL7’r„ C -' 9<i2 0890 ■ Charon 
R ** k 23 C„ 26m. (1894): Chen- 

vitappa v. Pulappa, ll B.. 708 (1887); 

/iSKn * V ‘ Amar cndro Nath. 23 C., 460 
r ™ ' Banhu Bcharx v. Raj Kumar. 4 
^ W - N.. 289 (1899) ; 27 C., 231; 
^ovmda Knar v. Lola Kishun , 28 C., 370 


(1900) ; Mayne’s Hindu Law, § 405, and 
cases there and in the preceding decisions 
cited. The rule, however, appears to be 
stricter in the Madras High Court. Yasa- 
mati Krishnayya v. Chundra Pappayya, 
20 M., 326, 330 (1897) ; Rangammal v. 
Vcnkatacliari, 20 M., 323 (1896); Varada- 
juln Naidu v. Srinivasalu Naidu. 20 M., 
333, 338 (1897) [it is very doubtful 
whether in a case in which the maxim in 
pari delicto would otherwise apply any 
exception arises by reason that the illegal 
purpose has not been carried out]. See, 
however, as to these cases: Jadu Nath v. 
Rup Lall. 10 C. W. N., 650, at p. 661 
(1906). In Houapa v. Narsapa, 23 B., 

406 (1898) ; Farran, C. J., at p. 409, was 
of opinion that the law applicable was that 
laid down in Yasamati Krtshnaya v. 
Chundra Pappayya, supra; but treats 
Calcutta decisions as being to same effect, 
and Fulton, J., stated, p. 413, that when 
the fraud was not completed it might well 
be contended that as the collusive tran¬ 
saction had not really frustrated justice, 
the original owner retained a good claim 
to the property. See also May on Fraudu¬ 
lent and Voluntary Dispositions of 
Property, 2nd Ed., 470—472; as to ficti¬ 
tious sales made to evade process for 
recovery of arrears of revenue, see Ram 
Persad v. Shiva Pcrsad, 1 N.-VV. P. Rep., 
71, and see Petherparmal Chatty v. Muni - 
andy Scrvai (infra). 

(4) Pcthcrpermal Chatty v. Muniandy 
Servai, P. C. (1908); Times L. R. t v. 2\, 
p. 462. 
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; it was held that the plaintiff was entitled to have a declaration of his right 
to the property and to confirmation of his possession. (1) And in a casein 
the Calcutta High Court where property had been placed benami with a view 
to defrauding a creditor and tin's purpose had been achieved, it was held that the 
execution-creditor was entitled to defeat a suit brought by the judgment-debtor 
against a transferee of the property by proving the fraud.(2) As to the purchase 
of a decree by a judgment-debtor benami , see cases cited below.(3) 


Estoppel by conduct may arise in the case of family arrangements ; the 
decisions as to which extend not merely to cases in which arrangements are 
made between members of a family for the preservation of its peace but to 
cases in which arrangements are made between them for the preservation of its 
property.(4) So where infants had, since attaining their majority, by their 
conduct adopted the acts of their mother and guardian and agreed to treat the 
will of a testator as valid, it was held that by their acquiescence in the disposi¬ 
tion of the property they were estopped from disputing the provisions of the 
will.( 5) Not only may there be an estoppel giving effect to a family arrange¬ 
ment, but a party may by his conduct be estopped from insisting upon a family 
arrangement.(G) In, however, a case in the Calcutta High Court where a 
Hindu mother bequeathed to a daughter property to which a son was entitled 
adding a proviso that if male children were born to him they should inherit, and 
he had acquiesced in this disposition, it was held that the will was invalid, as the 
mother had no interest to bequeath, and also that the bequest to unborn grand¬ 
sons was ineffectual, and that the son’s acquiescence did not in the circumstances 
suffice to raise an estoppel and that a grandson and a purchaser from him were 
not estopped.(7) 


An estoppel may, in certain cases, arise where an invalid adoption has been 
acted upon, and the person adopted has, through representations, been led to 
change his original situation. So where the defendant actively participated 
in the adoption of the plaintiff by the defendant’s brother, and by many acts 
signified to the plaintiff and to his adopting father the defendant’s complete 
acquiescence in the adoption, and thereby encouraged the plaintiff, who was an 
adult, to assent to such adoption, and allowed the adopting father to die in the 
belief that the adoption was valid, and finally concurred in the performance 
by the plaintiff, of the funeral ceremonies, it was held that the defendant was 
estopped from disputing the validity of the adoption.(8) Where the defendant 
who challenged the adoption was the grandson of a party to the compromise 
under which the adoption was made and under which he received a material 
benefit and who was present and consenting when the ceremonies were per¬ 
formed, the defendant was held to be estopped from disputing the adoption 


(1) Govitida Knar v. Lala Kishun, 28 
C., 370 (1900). 

(2) Nisakar Das v. Bairagi Samal, 19 
C. L. J., 330 (1914) not following Hari v. 
Ramchandra. 31 H., 61 (1906;. 

(3 i Obhoy Churn v. Nobin Chun dor, 23 
W. R.. 95 (1874); Soroop Chundcr v. 
Troylokhonath Roy. 9 W. R., 230 (1868). 

(4) Williams v. Williams, L. R.. 2 Ch. 

Ap. 294, 304; cited in I.akshniibai v. 
Ganput, 5 Bom. II. C. R . 128 (1868). 

See 50 I. C., 812. 

(5) Lakshmibai v. Ganput, 5 Bom. H. 

t. R . 128 (1868). See also Sia Dasi v. 
Gur Saha i 3 A.. 362 < 1880) : Rajrnder 

Narain • . Bijai Govind, 2 Moo. 1. V., 233. 
234 (1839); Dammlar Dass v. Mahiram 
Pandit b, 13 C. L. R.. 96 (1883). 


(6) J aw hi Ammal v. Kamalathamal, 7 
Mad. H. C. R.. 263 (1873). 

(7.) Durga I?as Khan v. Ishan Chandra 
Dcy. 44 C\, 145 (1917); see Board v. 
Board. 9 Q. B., 48 (1873) (acceptance un¬ 
der a will) Rup Chand Ghosc v. Sarbessar 
Chandar, 3 C. L. J., 629 (1906); Amulya 
Ratan Sircar v. Tarini Nath Day, 42 C., 
254 (1915) (heir at law). 

(8) Sadashiv Moreshvar v. ffarimoresh- 
var. II Bom. H. C. R., 190 (1874); 
('kinttt v. Dhonda, ib.. 192 note (1873); 
Ravji Viuayakrav v. Lakshmibai, 11 B., 
381 (1817); Chitko v. Janaki, 11 Bom. 
H. C. R., 199 (1874); Kannammal v. 

i'irasanu, 15 M.. -186 (1892.) ; see however 
. so Tayammanl \. Saskachalla, 10 Moo. 
f. A . 129 (1865). Sec also next note. 
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)A bound by his grandfather’s action.(I) But in order that estoppel 
let may rai&e an invalid adoption to the level of a valid adoption, there 
must, have been a course of conduct long continued on the part of the adopting 
family, and the situation of the adoptee "in his original family must then become 
so altered that it would be impossible to restore him to it.(2) In a case in the 
Madras High Court it was held that an invalid adoption does not per se change 
the adoptee’s rights in his natural family, and that in such a case no estoppel 
arises unless as a consequence the position of the party setting up the estoppel 
is changed to his disadvantage.(3) In the undermentioned Madras case(4), 
it was held that the rule of estoppel by conduct does not apply when an adoption 
is made by a person in full belief that the adoption is valid in law, and thereby, 
and by the subsequent conduct of the adopter, the person adopted is induced 
to abstain from claiming a share in the inheritance of his natural family, so as 
to prevent a person claiming through the adopter from impugning the validity 
of the adoption. But the construction which was placed by this decision on 
the word “ intentionally ” in section 115 was overruled by the Privy Council 
in Sarat Chunder Dry v. Go pal Chunder Laha y in which case their Lordships 
said of the Madras case cited that they would have “ great difficulty in holding 
as the High Court did, that a series of acts by which an adoption is professedly 
made and subsequently recognised constitute a representation in law only, 
and not of fact.” (5) In a case in the Punjab High Court, where a second son 
had been adopted in the lifetime of the first, and the first had permitted him 
to share the inheritance, it was held that the first adoped son and his representa¬ 
tives were not estopped from denying the validity of the second adoption 
though they would not have been allowed to deny the fact of such adoption. (6) 
la this case, the decision in Sarat Chunder Dry v. Gopal Counder Laha was 
distinguished on the ground that the Madras case overruled by it was on matters 
of fact and that the Privy Council did not suggest that the section covered 
act only facts but also representations in law. (6) When in a suit to set aside 
adoption, brought by the adoptive mother against her adopted son, it was 
found that the plaintiff had represented that she had authority to adopt, and 
this representation was acted on by the defendant, and that the ceremony <>f 
Adoption was carried out on the faith of this representation ; that the marriage 
of the defendant was likewise on the strength of it celebrated, and that the 
defendant performed the Sradh ceremony of his adoptive father, and had been 
obliged to defend a suit brought against him by an alleged reversioner to the 
estate of his adoptive father, it was held by the Allahabad High Court- that 
the plaintiff was estopped from maintaining a suit for a declaration that the 
Adoption was without authority and void. (7) And this decision has been upheld 
by the Privy Council, which declared that the estoppel was personal and would 
not bind anyone claiming by an independent title.(S) As to estoppel arising 
by reason of the recognition bv one member of a joint Hindu family of 


ff) Momati v. Mussainat Dhantu, 1 
Lahore, 31. 

Earrat ibayannna v. RaniaJcrishna, 
18 M., 145 (1894); following < iopalayyan 
v- Raghupati . tyyan. 7 Mail. H. C. R.. 

; Kuverji Habai, 19 Bom., 
'i ., *1^94). For cases in which it was 
.„ e . rc w us no estoppel, see Guru lingo 

(1894*) •' v ^ Ulna ^ a ttshmainniQ. IS M., S3 

M.. 197 v - Raiigap^ayya. 18 

l, a : • )'ashvant Putin v. Radha- 

“ • 14 312 (1889); ami sec Toriui 

ns 7!a ™E ar v la S "" daii - ; K V- R 

; , . * '• Gurulinga^rvawi v. Rama - 

MSflnia.'ntHa, 1.8 M.. 53. 58 M894). 


(3) Vaithilingam Mudali v. Xatesa 
Mud alt, 37 M., 529 (1914). 

(4) Eranjoli Vishnu v. Eranjoli Krish 
nan , 7 M., 3 (1882). 

(5) 1.. R-. 19 1. A.. 203, -218 (1892), 
as to estoppel on a point of law see Goprr 
/.ail v. Cliandraollcc Euhoojcc, 11 B. b. 
R , 391, 395 (1872). 

t6) Tck Chand v. Musst Gopal Devi 
(1912): 47 P. R., No. 46, p. 171. 

(7) lfharan Kunivar v. Pahvant Singh 
\ 1908). 30 All.. 549. 

(8) Rani Dharam Kuntvar v. Haiti ant 
Singh. P. C (1912); 39 I. A., 143. 34 
A., 399. 
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another as being also a member(l), or by reason of plaintiff treating defendant 
as being in certain relationship to a common ancestor (2), see the undermentioned 
cases. 

In the last mentioned caBe it was pointed out that, though a course of con¬ 
duct may not amount to an estoppel in point of law it may nevertheless be 
strong evidence and throw upon the party, whose conduct is in question, a 
heavy burden of proof. 

"Where it had been understood by the parties for some time that a certain 
mortgage had been converted into a sale, and that the property had passed to 
the defendant by purchase, it was held that mere admissions that it had been 
converted into a sale did not operate as an estoppel or prevent the mortgagor 
from redeeming the property. (3) Where two members of a joint Hindu family 
had held out another as the manager of the estate so as to induce outsiders 
dealing with him to believe that he had authority to mortgage the whole interest- 
in the property, those members were estopped from contending that the mort¬ 
gages effected by that other were not binding on their shares, if that other did 
as a matter of fact, borrow the money for the benefit of the family.(4) An 
estoppel may arise in the case of inconsistent positions. So where a Hindu 
reversioner compromised with the widow and benefited by such compromise, 
he was held estopped from claiming the estate when the succession opened.(5) 

So also a reversioner who has voluntarily signed the deed executed by a 
widow cannot legally claim in opposition thereto. (6) So in the case last 
cited, where some of the sons of a Hindu widow who had only a daughter’s 
interest in the property joined in the mortgage executed by her and thus repre¬ 
sented that the property was being mortgaged by their mother for legal necessity ; 
Held that the sons could not be allowed to go back upon those representations 
when dealing with a party who had changed his position reiving on the represen¬ 
tations of fact, and were estopped from denying the validity of the mortgage 
to which they were parties. In the case cited a Hindu reversioner 
relinquished his rights to a portion of the inheritance in favour of the 
widow in consideration of receiving a relinquishment from the widow of 
all her interest in the remaining portion of the inheritance. Held , that 
neither the reversioner nor any person claiming through him could * 
set up that the relinquishment was not binding on him and did not operate 
on the portion of the inheritance relinquished in favour of the widow.(7) 
Where a suit to enforce a security-bond filed in a Privy Council appeal was 
dismissed on the grounds (a) that the necessary parties had not been impleaded 
and (6) that the claim was barred by section 47 of the Civil Procedure Code 
and, an application for execution to enforce the said security being made, the 
decree-holder was met with the plea that the order passed before the institution 
of the above suit in a previous execution proceeding referring him to seek 
his remedy by suit operated as a bar to a fresh application for execution. Held 
that the order passed in the suit had the effect of nullifying the previous order 
passed in the execution proceeding, and that a party should not be allowed 
to take up a position inconsistent with that on which he had succeeded in 


O) I.ala Muddun v Khikhinda Kocr, 
J8 C., 341 (1890). 

(2) Arrazcal Singh v. Foujdar Singh, 
8 C. L. R., 346 (1880). 

(3) Abdul Rahim v. Madhavrao Apaji, 
14 B., 78 (1889;. 

(4) Krishnaji v. Mono, 15 B., 32 

(1890) ; as to standing by during aliena¬ 
tion by father, sec Surah Narain v. Shew 
Cobind, 11 B. h. R.. App„ 29 (1873), as 
to acquiescence of Hindu minor after 


attaining majority, see Gopalnarain v. 
Muddomulty, 14 B. L. R., 32 (1874). 

(5) I ala Kanahi f.al v. Lala Brij Lai, 
2 C. W. N., 914 (P. C.). In Asa Bccvi 
v. Karuppan Chetty, 41 M., 365, the person 
releasing was held not estopped. 

(6) Shib Chandra Kar v. Dulcken, 28 
C. L. J . 123 ; s. c.. 48 I. C., 78. 

(7) Jogcndra Nath Bunya V. Mohcn- 
dra Chora. 47 I. C., 978. 
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paling a claim in a previous proceeding brought to enforce it.(l) One 
out of two plaintiffs joined in an application with the defendant to the Court 
for the case to be referred to arbitration On the next ^ 
plaintiff made an oral application before the Court to the effect that heaccepted 
the arbitration. The arbitration lasted for over a year and G. E. conduct c 
the proceedings throughout on behalf of the plamtifEs. An award was _ duly 
filed^but G. E. objected to it on the ground that he had not signed the original 
application to the Court for an order of reference. Held that G. E. was estopped 
by his own action from raising any objection as to the legality of the arbitration 
proceedings on account of the want of his writing.( 2 ) If goods are in a mans 
possession, order, or disposition under such circumstances as to enable him by 
means of them to obtain false credit, the owner who has permitted him to 
obtain that false credit must suffer the penalty of losing his goods for the benefit 
of those who have given the credit.(3) Where an offer of sale was made to a 
pre-emptor, and he refused to avail himself of it, and consented to a sale to a 
stranger, it was held that, after a sale to a stranger, he could not set up Ins 
right 'of pre-emption. (4) See for the effect of an admission as to the rate ot 
interest in an account stated by a banker, case below.(5) The service of notice 
of foreclosure on the occupant of mortgaged property (a party .who claimed 
as purchaser from the mortgagor, but who had not established Ins title; aoes 
not stop the mortgagee from disputing the occupant’s title to redeem the mort¬ 
gaged premises.( 6 ) If a person takes out probate of a will, his heirs are not 
estopped from disputing the will.(7) Semble that a tenant may be estopped 
from objecting to the terms of a potta whore he has accepted pottas contammg 
similar terms lor a series of years previously in respect of the same holding and 
has by his conduct led the landlord to suppose that the potla would not be 
objected to.( 8 ) In the case cited, A sold a share in the equity of redemption 
of certain property to B and in a suit by B to redeem the mortgaged applied 
to the Court stating that he also had a right in the equity of redemption add 
asked to be joined with B as a co-plaintifE. This was allowed and the redemption 
suit fought out by the two co-plaintiffs. Subsequently A sued for cancellation 
of the sale of the equity of redemption to B on the ground of fraud. Held that 
as by his conduct in the redemption suit A had elected to affirm the sale and to 
act upon it he was not entitled to the relief he was now seeking.(9) W here 
a party to a suit agreed to a decree in favour of his opponent on certain concu- 
tions which were not afterwards fulfilled and the compromise feU through, 
admissions made by him for the purpose of compromising tho Utigatto 
not amount to a waiver of his right. Nor do they prevent the P ar -'^ r, d ) ' 
tative from pleading the true state of facts in any other htigution. ( 10 ) 
a mortgagee on enquiry by an intending vendee gives him the exact_ am 
due on his mortgage and the latter acts on this information and retains that 
.P ® t ..f.ViA mm i o-jifTp. the mortfif&cee 


uue on ins mortgage aim me ~ , 4.1 

amount out of the purchase money for paying off the mortgage the mortgagee 
is estopped from recovering any larger amount from the vendee .(1 ) u 
a mortgagee takes a mortgage from a person in possession and obtains possession 
from him he is not permitted to question the mortgagor s title. (1 -) . A mortgagee 


(1) Basii Begum v. Sajjad Mirza, 21 
C. t 188 ; 47 I. C., 558. 

(2) Gauri Shanker v. Ganga Ram, 77 
p R-. 1919; 52 I. C., 859. 

(3) Boil can y Miller, 10 C. L. R., 591 
0 882). 

(4) 13 r a j a Kish or v. Kirti Chandra, 7 
B - L. R„ 10 otfD. 

W Makundi Knar v. Balkishcn Das, 3 
A - 5 28 (1880). 

W Prannath Roy v. Rookhca i Beguns, 
' Moo. 1 . a., 323, 394 (1859). 

(") Mahomed Mudun v. Khodecunnissa, 


2 W. R., 181 (1865). 

(8) Sree Sankarachari v. Varada Pillai, 
27 M., 332 (1903). 

(9) Chauhan v. Bchari Lai, 52 I. C., 
513. 

(10) Tikaya Ram v. IPasstt Miser, 50 
I. C., 564. 

(11) Secretary Chief Khalsa Dcuan v. 
Punjab National Bank, 141 P. R., 1919. 

(12) Surcndra Nath Mitra v. KMtcndra 
Mohan Mitra, 29 C. L. J., 434 ; s. c., 52 
1 C* 59. 





MiNisr^ 



ESTOPPEL. 


4k. 


gilt a suit for possession of the mortgaged property against a person whom 
he treated as a successor of the original mortgagor and obtained a decree. 
Subsequently when the said representative of the mortgagor sued the mortgagee 
for redemption of the mortgage, the mortgagee disputed his right to represent 
the original mortgagor. Held that the mortgagee was estopped from raising 
the plea.(l) 

As already observed, it makes no difference what the form is which the 
rejjresentation takes or whether it be written or verbal(2) and further that in 
India there is no technical doctrine of estoppel by deed, estoppels arising from 
written matter being only one form of the general estoppel by representation for 
which provision is made by the present section. It will, however, prove useful 
to note some of the general principles touching estoppels in writing and the 
cases decided thereon. (3) The intention of the deed as appearing on the face 
of it must be regarded. A recital will be binding if it was a bargain on the 
faith of which the parties acted. (4) The deeds and contracts of the people of 
India ought (the Privy Council have said) to be liberally construed. The form 
of expression, the literal sense, is not to be so much regarded as the real meaning 
of the parties which the transaction disdoses.(5) A party will be precluded from 
contradicting an instrument to the prejudice of another only where that other 
has been induced to alter his position upon the faith of the statement contained 
in the instrument. Recitals, therefore, which have not had this effect cannot 
operate as estoppels. So a statement of consideration in a deed is not conclusive 
evidence of the existence of such consideration, but it is only evidence as far 
as it gocs(6) ; and so also a receipt may be contradicted or explained (7) 
(v. post). Betoppels must be made out clearly, and this is an ancient rule as 
to estoppel by statements in a deed.(8) Those who rclv upon a document as 
an estoppel, the nature of an estoppel being to exclude an inquiry by evidence 
into the truth, must clearly establish that it does amount to that which they 
assert.(9) If the document is ambiguous, the construction of it may be aided 
by Unking at the surrounding circumstances. ( 10) Where a plaintiff sued 
the defendant to recover a sum of raonev by attachment and sale of certain 


(1) Govind v. Chokhc, 49 I. C., 356. 

(2) v. ante, p. 830. As to certain class¬ 

es of documents which (amongst others) 
may raise an estoppel, sec Caspcrsz, 
op. cit., 4th Kd., s. 377—385 ; invoices 
Holding v. Elliot, 5 H. & N.. 117; docu¬ 
ment, representing goods, such as ware 
house receipts and delivery orders:— 
Ganges Manufacturing Co. v. Saxtrujmul, 
5 C.. 689 (1880) : Knight v. Wiffcn, h. 
R., 5 Q. B.. 660 : Coventry v. The Great 
Eastern Ry, Co., L. R., 11 Q. B. D. # 776; 
Seton v. l.afonc, L. R., 19 Q. B. i)., 68; 
Eannloo v. Bain, L. R., 1 C. P. D.. 445 ; 
railway receipts: G. I. P. Railway Co. v. 
Hanmandas Ramkison, 14 B., 57 (1899) ; 
bills of lading: 1 Ashman v. Christie, 19 
Q. B. 1)., 333. 340; Grant v. Norway, 10 
< B.. 665; Cox v. Bruce, 18 Q B. D., 

147; difference note: Sindh, etc., Bank 
v 3/ 'tdoosoodun ( ho'i'dhry, Bourke, O. 
C., 322 (1865). See ns to accounts and 
awards. Caspersz, op. cit.. 4th Kd., ss. 
386 399. 

(3) See Caspcrsz. op. rit . 4*h Kd., Ch. 
?nv, where the Indian ease* will be found 
collected. 

(4; South-Eastern Railuav Co. v. 
Whortcn. 6 H. & N , 520. 576 


(5) Hanooman Per sand 

Babooce. Moo. I. A., 411 (1856); per 

Knight Bruce, 1,. J., and see Ramlall Sett 
v. Kanai I.all, 12 C.. 578 (1886); Sripat 
Singh Dugar v. Prodyat Kumar, P. C., 44 
C. t 527 (1917): 44 I. A., 1; Mahabir 
Pcrshad x. Mohvshwar Nath Sahai, 17 
1. A.. 11 (1889;; Kasturchand Lakhmaji 
V. Jakhia Podia, 40 B., 74 (1916). 

(6) Paratt l Singh v. Lalji Mall, 1 A.. 
•103. 410. See this case considered and 
on certain points dissented from in Chcn- 
rirappa \. Puttappa. 11 B., 708 (1887). 

(7j See s. 92, Prov. (1), ante, and cases 
there cited; and Ram Surun v. Pran 
Peare, 13 Moo. 1. A., 551, 559 (1870); 
Zaniindar Senmatu v. Virappa Chctti, 2 
Mad. H. C. R.. 174 (1864). 

(8) Twceriie \. Poorno Chundcr, 8 W. 
R., 125 (1N67). Mams a v. Sallaijjce, 46 
1. C., 609. 

•')) Pow \ Bouvcrie, L. R.. 1891, 3 Ch., 
113. 106. 

(10) Rani Mctca v. Rani Hulas, 13 B. 
I. K.. 312 (1874>. Sec Siva Ram v. 

.Vi Baksh, 3 A., 805 (1881). where the 
estoppel was held to have been clearly 
made out. 





property in the legal possession of the defendant; and both the plaintiff and 
the defendant professed'to receive their title by virtue of a document which 
the Court found was invalid according to Mahommedan law; it was held that 
the defendant was not estopped from denying its validity, and the Court was 
not bound to hold that the document, as between the parties, was valid. The 
defendant being’in possession, it was for the plaintiff to establish her right to 
attach and sell the property by showing superior title in herself, whatever might 
be the rights of the defendant.(l) In a case in the Calcutta High Court it 
was held that since a non-transferable occupancy holding cannot be bequeathed, 
the heir-at-law is not estopped from denying the validity of a devise in a will 
which purported to bequeath such a holding.(2) In this case it was said that 
the Court was not prepared to accept as an inviolable principle of law the rule 
that in every case of gift the doctrine of estoppel may be applied, and it was 
pointed out that in this instance the beginning of the heir-at-law’s right aud of 
the operation of the will were simultaneous.(3) 

A receipt signed by a party, like any other statement made by him and 
produced afterwards to affect him, is evidence but evidence only, and is not 
conclusive but capable of explanation.(4) It may, however, like any other 
statement, be conclusive evidence in favour of any person who may have been 
induced thereby to alter his condition.(5) Thus when in a registered deed of 
sale it was recited that the vendor had received payment in full and there was 
also an acknowledgment by the vendor to that effect, and the vendor parted 
with the title-deeds, it was held that she was estopped from claiming a lien 
for an unpaid balance of purchase-money against a mortgagee for value without 
notice.(6) It has been an ancient practice among Hindus of indorsing payments 
on bonds.(7) It is also very customary to stipulate, that no payment will be 
recognised except “ after causing the payment to be entered on the back of the 
bond, or after taking a receipt for the same.” But such a stipulation is no 
estoppel, and the obligor of the bond may prove by other means that the debt, 
or a part of it, has been satisfied.(8) The mere absence of an indorsement of 
payment on the back of a histbundi cannot prevail against positive proof of 
payment, and evidence of such payment must be admitted(9); though, of 
course, in deciding whether the alleged payments were made, the omission of 
indorsements is a most important circumstance to be considered.(10) 

A recital in a deed or other instrument is in some cases conclusive, and in 
all cases evidence(ll), as against the parties who make it aud those who c aim 


(1) lb., and see s. 92, Prov. 6. 

(2) Kuvarbai v. Mir Alam, 7 R., 170 
(1883). 

(3) Amulya Ratan Sircar w lanni Rath 
Day, 42 C., 254 (1915); see Durga Das 
Khan v. Ishan Chandra Dey, 44 C., 145 
(1917). 

(4) Farrar v. Hutchinson, 9 A. & E . 
■641 ; a receipt is nothing more than a 
primd facie acknowledgment that the 
money has been paid. Skaife v. Jackson. 
^ E. & C., 421 ; Graves v. Key, 3 B. & 
Ad., 318; see s. 91, ill. (e). ante, and 
f* scs at pp. 606, 607, ante. On the other 
hand, while a receipt is only evidence of 
Payment, a release annihilates the debt; 
***** v. Foster , 2 H. & N.. 779. 

(5) Graves v. Key, 3 B. & A.. 318 
sce Rice v. Rice. 2 Prewy, 73 (unpaid 
vendor): Shropshire Union , etc., Co. w 

L. R.. 7 E. & I- app.. 496, 510 (the 
same) : Ricker ton v. Walker , L. R , 31 


Ch. D.. 151 ; and Pou'cll v. Bromic, C. 
\ (1907), Times L. R., v. 24. p. 1. W. 

\228 (mortgagor acknowledging receipt 
«,f mortgage-money estopped as against 
assignee of mortgage who has gi\cn full 
value'). 

((>) Tehilram Girdhandis v. Kasliibai 
(1908), 33 B., 53. 

(7) Karayan t'ndir v. Motilal Raw- 
das. 1 H.. 45 (1875). 

(8) Kalec Pas v. Tarn Clmnd. 8 W 
R . 31<> (1867) ; War ay an Undir v Moti¬ 
lal Ran:das, 1 B. r 45 (1875). 

(9) Girdharct; Singh v. Lalloo Koonwur 
3 W. R.. Misc.. 23 (1865). 

(10) Saskachellum Chctty v. GobinJ 

appa. 5 Mad. II. (\ R., 451 (1870) ; A agar 
Mall v. Azcenwoltah, 1 \.-\V. II. C\ 

R„ 14r* (1869). 

(ill Set So: hies v . t'roSOlionwyef 
Pos&t’e, 6 (,'„ 794 • 1881) ; Gour Monce v. 
hrishna Chunda , 4 C\. >97 lISTS - *; 
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under them(l), and it is of more or less weight against them according to 
circumstances. It is a statement deliberately made by those parties, which, 
like any other statement, is always evidence against the persons who make it. 
B ut it is no more evidence against other persons than anv other statement 
would be.(2) A recital by one party of a state of facts on the faith of which the 
other party was induced to change his situation, as for instance by entering 
into a contract, is an estoppel in favour of the party whose position is thus 
altere<l.(3) Though the recitals will be evidence, there is no authority to show 
that a party to un instrument will be estopped in an action by the other party, 

The question whether one of the parties to a fraud against third persons 

can show the truth as against the other has already been discussed in con- 
nection with the subject of benami transactions.^) The rule of title by estoppel 

^ b . ee 1 ^ Q t 0 h , e 8 f^ Ct 1 o!, enac i men V? 8ection 43 of Transfer of Property Act 
(IV of 1882) and the 18th section of the Specific Relief Act (I of -1877) to which 
as also to the undermentioned cases reference should be made.(6) The mere 
fact of a person attesting a deed is no evidence in itself that he consented to it 
or knew its contents, that is. the mere attestation does not necessarily import 
concurrence, though it may be shown by other evidence that when he became 
an attesting wutness he fully understood what the transaction was and that he 
was a concurrent party to it.(7) As to documents executed by pardanashin 
women, Hindus or Mahomedans, v. ante, section 111.(8) There is not neces¬ 
sarily any inconsistency in a party who has unsuccessfully tried to rescind an 


Nimhoo Sahoo v. Boodhoo Jummadar, 13 
W. R. ( 2 (1870) ; Tehxlram v. Kashibai 
(1908), 33 B., 53 [recitals in deeds of 
sale] ; Sikhcr Chand v. Dulputty Sins’ll 
5 C\, 363, 375 (1879) [recitals of neces¬ 
sity for contracting debt] ; Sunkar Ball v. 
Juddobuns Sahaye, 9 W. R., 285 (1868) 
[that money was borrowed for husband’s 
shradh ]; Mahomed Hamidoolah v. Afadhoo 
Soodun, 11 W. R., 298 (1869) [posses¬ 
sion] ; Gopal v. Narayan, 1 Bom. H. C. 
R., 331 (1863) [separation] ; Bhccknarain 
Singh v. Necol Koocr, Marsh., 373 
(1863) [ Mooktcarnamah ] ; Rao Kurun v. 
Mehiab Koonwar, 3 Agra, 150 (1868) 

[previous mortgage] ; as to recitals in 
wills, see Nilmonee Chowdhry v. Zuheer- 
unissa Khanum, 8 W. R., 371 (1867); 

Bomanjcc Munchurjce v. Rossain Abdool- 
lah, 5 W. R., P. C., 61 ; Lakshman Dada 
v. Ram Chandra, 1 B., 51 1 (1877): 
Vasonji Morarji v. Chanda Bibi, P. C., 
37 A., 369 (1915). 

(1) Batiga Chandra Dhttr Biswas v. 
Zagat Kishore, P. C\, 44 C., 186 (1917); 
Brij Lai v. fnda Kuntvar, P. C., 36 A , 
187 ^ 1914) (recitals of legal necessity 
ordinarily inconclusive on mortgages or 
sales by Hindu widow) and see Khub Lai 
Singh v. Ajodhya Misscr , 43 C., 574 
(1916). See notes on Burden of Proof 
and Presumptions. 

(2) Brajcshwari Pcshakar v. Budha- 
nuddi, 6 C., 268 (1880); Monohar Singh 
v. Sumirta Kuar, 17 A.. 428 (1895) ; and 
a recital docn not estop in favour of third 
per.iun i who did not contract on the faith 


of it: Stronghill v. Buck, 14 Q. B., 781, 
784, 787. 

(3) Strcmghill v. Buck, supra: and see 
ib., as to circumstances in which an estop¬ 
pel operates on all or is confined to a 
single party: South Eastern Railway Co. 
v. Wharton, 6 H. L-, 520, 527. 

(4) Carpenter v. Bullcr, 8 M. & W., 209, 

212 . 

(5) v. ante. 

(6) Dcoli Chand v. Ncrban Singh, S 
C., 253 (1879); Pranjivan Govardhandas 
v. Baju, 4 B., 34 (1879); Radhcy Lai v. 
Mahcsh Prasad, 7 A., 864 (1885) ; Shco 
Prasad v. Udai Singh, 2 A., 718 (1880). 

(7) Ram Chundcr v. Hari Das, 9 C., 463 

466, (1882); Rajlakhec Dcbi v. Gocoot 

Chundcr, 3 B. L. R., (P. C.), 57, 63 

(1889), v. ante, p. 201, note (11); as to 
attestation by reversioners of estates held 
by Hindu females, see last case and Gopaul 
Chundcr v. Gour Monee, 6 W. R., 52 
(1866) ; Madhub Chunder v. Gobind Chun¬ 
dcr, 9 W. R., 350 (1868). Sec also Maha- 
devi v. Neelamoney, 20 M., 269, 273 

(1896); Collier v. Baron, 2 N. L. R. t 34; 
see Kandasann Pillai v. Nagalinga 
Pilai, 36 M., 564 (1913) (attestation in 
Madras) ; Lakh pad v. Rambodh Singh, 37 
A.. 350 (1915) ; Dcno Nath Das v. Kotis - 
war Bhattacharya, 21 [. C., 367 (1913), 
Banga Chandra Dhur Biszuas v. Zagat 
Kishore, P. C. 44 C., 186 (1917); Dari 
Kishun Bhagat v. Kashi Pcrshad, 42 I. 
A., 64 (1915). 

(8) ante, s. Ill and cases there cited. 
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agreement afterwards claiming performance of it.(l) In the case cited the 
plaintiffs, occupancy tenants of a village, were held estopped from claimingto 
pre-empt a sale which the vendees succeeded in obtaining through the active 
instrumentality of two of the villagers as representatives of the whole village.(2) 


To constitute an estoppel it is necessary that the statement or conduct “ intention- 
charged should have been intentional, with the object of inducing the ally.” 
other party to change his situation in consequence. Mere loose talk does not 
usually estop. A party will not be estopped by information given by him merely 
informally, as a matter of conversation, with no intention of establishing a 
contractuul relation with the party to whom he speaks : it being the duty of 
the parties asking him for such information to notify him, if they would bind 
him, that they intended to act upon his answers. At the same time a party by 
negligence in asserting a claim may be afterwards estopped from setting up such 
claim against strangers. (3) The representation must have been made with the 
intention, either actual, or reasonably to be inferred(4) by the person to whom 
it was made, that it should bo acted upon. A third person to whom the repre¬ 
sentation was not made cannot claim the estoppel, unless it was intended or 
apparently intended that he should act upon it.(5) The term “ wilfully ” as 
used in the case of Pickard v. Scars(Q) is in effect equivalent to “ intentionally "(7) 
or “ voluntary.”(8) And by the term “ wilfully ” we must understand, “ if not 
that the party represents that to be true which he knows to be untrue, at least 
that he means his representation to he acted upon , and that it is acted upon accord¬ 
ingly ; and if, whatever a man's real intention may be y he so conducts himself 
that a reasonable man would take the representation to be true, and believe 
that it w r as meant that he should act upon it, and did act upon it as true, the 
party making the representation would bo equally precluded from contesting 
its truth.”(9) Therefore, intention to have the representation acted upon 
may be presmnable as well as actual , so that a man would be bound as well when 
his conduct or the circumstances of the case justified the inference of intention 
as when he actually intended the result. Negligence, when naturally and directly 
tending to indicate intention, will therefore have the same effe< 
estoppel as actual intention. (10) But mere want of care towards ]>reventing 
an unauthorized transfer of one’s property, or the like act, creates no estoppel; 
otherwise a man might be precluded from alleging that his signature has been 
forged on the ground that he had negligently employed a dishonost clerk. It is 


(1) Srish Chandra v. Roy Bononiali, 6 
Bom. L. R., 501 (1904). 

(2) Idris v. Skinner, 82 P. R., 1919, P. 
C. 

(3) Wharton. Ev., §§ 1079. 1155; as 
to fact stated as hearsay offered to prove 
an estoppel see Roc v. Ferrors, 2 B. & P., 
548; Stephen v. Vrpman, 16 N. Y. f 381 
(Amer.). “ In general where there is 
nothing reasonably indicating that the re¬ 
presentation was intended to be acted upon 
as a statement of the truth, or that it was 
tantamount to a promise or agreement that 
the declaration made is true so as to 
amount to an undertaking to respond in 
case of its falsity, the party making it is 
not estopped from proving the truth/' 
Bigelow, op. cit., 6th Ed. 685. 

(4) v. posit 

(5) Mayenbarg v. Haynes. 50 N. Y. 
675 (Amer.), Bigelow, op. cit., 6th Ed.. 
686; Carr v. London & A ' ,-W . Ry. Co., 10 
C. P., 317. 

(6) 6 A. & E., 469; v. ante, p. 827, 


note (9). 

(7) Sarat Chttndcr v. Go pal Chundcr, 
19 I. A. JO3. 219 (1892). 

(8) Cornish v. Abington, 4 H. & N., 549; 
( Sarat Chundcr y. Gopal Chundcr. supra 1 2 3 4 5 6 ), 
Park, B., perceiving that the word ‘ wil¬ 
fully ’ might be read as opposed not mere¬ 
ly to ‘ involuntarily ’ but to * unintention¬ 
ally/ showed that if the representation was 
made voluntarily, thuugh tin- effect on the 
mind of the hearer was produced uninten¬ 
tionally, the same result would follow.' 
Bigelow, op. cit., 6th Ed.,*690 n. 

(9) Freeman v. Cooke , 2 Ex. R. 654, 
per Baron Parke, cited in Sarat Chundcr 
v. Gopal Chundcr supra. 

(10) Freeman v. Cooke. 2 Ex. R., 654; 
Gregg \. H ells, 10 A. & K., 90. °7 : Carr 
v. London Ry. Co., L. R.. 10 C. P., 307 ; 
Arnold v. Cheque Bank, 1 C. P. IX, 578 ; 
I glia no v. Bank of England, 33 Q. B. IX, 
243 : Sc ton Lai tig & Co. v. Lafouc. L. R , 
19 Q. B. IX, 68; Bigelow’, op cit.. 6th Ed., 
6$6, 687. 
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only when the negligence is a breach of duty to the party claiming the estoppel, as 
for instance, where it has amounted to permitting another to clothe himself with 
an apparent authority to act for the party against whom the estoppel is alleged, 
that the rule of intention is satisfied.(l) A person who by his declaration, act, 
or omission, has caused another to believe a thing to be true and to act upon 
that belief must be held to have done so “ intentionally ” within the meaning 
of the Statute, if a reasonable man would take the representation to be true and 
believe it was meant that he should act upon it.(2) It is not necessary, how¬ 
ever, to prove an intention to deceive in order to make a case of estoppel, nor is 
it necessary to an estoppel that the person whose acts or declarations induced 
another to act must have been under no mistake or misapprehension himself. 
Section 115 does not make it a condition of estoppel resulting that such person 
was either committing or seeking to commit, a fraud, or that he was acting with 
a full knowledge of the circumstances and under no mistake or misapprehen¬ 
sion.(3) It is not necessary that fraudulent intention should be established.(4) 
Where however it was found that the plaintiffs had successfully combined 
with another to defraud possible pre-emptors by having a sale transaction 
entered in the. deed in the form of a mortgage they were of course held to be 
estopped from setting up their own fraud and pleading that the transaction 
which was ostensibly a mortgage was really a sale. (5) What the section 
mainly regards is the position of the person who was induced to act , and not the 
motive or state of knowledge of the party upon whose representation the action 
took place. If the person who made the statement did so without full knowledge, 
or under error, sibi imputet : it may, in the result be unfortunate for him, 
but it would be unjust, even though he acted under error, to throw the conse¬ 
quences on the person who believed his statement and acted on it as it was 
intended he should do.(6) It lias been held in America that the representation 
must have been a free voluntary act; and if obtained by the party who has 
acted upon it, it must have been obtained without artifice. If it has been 
procured by duress or by fraud, there will be no estoppel upon the party making 
it, it would seem, though he made it with the full intention that it should be 
acted upon ; indeed, it is said that where the conduct supposed to have created 
an estoppel, was brought about or directly encouraged bv the party alleging 
the estoppel, no estoppel is created. But that must probably be understood 
of something in the way of artifice or other questionable endeavour.(7) 

‘ caused or The representation and the action taken mast be connected together as 
.•crmHicd.' cause and effect. Not only mast it be shown that there was belief in a 
particular fact, and action taken upon such belief, but also that the action an l 
belief were induced by a representation of the plaintiff intended or calculated to 


i l) Bigelow, op. cii., 6th Ed., 687, 688 
citing Swan v. Sort It British Australasian 
Co., 2 H. & C., 175 ; as to silence as to the 
fact <>i a forge 1 signature, see McKenzie 
v. British Linen Co., 6 App. (.'ass., 82. 

(2) Sarat Chundcr v. Copal Chundcr, 
supra. The High Court of Madras had 
previously [Vishnu v. Krishnan, 7 M., 3, 
(1883)] expressed the view that By the 
substitution in this section of the word 
“ intentionally ” for ” wilfully,” in the rule 
stated in Richard v. Scars, 0 A. tic K.. 469, 
it w.<» p< ,!,ilily the design to exclude euses 
front the rule in India to which it might 
he applied under the terms in which it 
had been stated by the English Court. 
But the Privy Council disagreed with this 
view, and held that on the contrary, the 
Mibst itutioii was made for the purpose of 


declaring the law in India to be precisely 
that of the law of England. 

(3) Sarat Chundcr v. Copal Chundcr, 

19 1. A., 203, 215, 218 (1892); overruling 
Canga Sahai v. Iiira Singh, 2 A., 809 

(1880) : Vishnu v. Krishnan, 7 M.. 3 (1883). 

(4) BaJbir Prasad v. Ju?ul Kishorc, 3 
Pat. I.. J. 454, 46 I. C. f 473. 

(5) Tikaya Ram v. fVassu Misir, 50 I. 
C. f 564. 

(6) lb., citing Cairncross v. Lorimcr, 3 
Macq., 829; Richard v. Scars, supra; Rrce- 
man v. Cache, supra; Cornish v. Aldington, 
supra; Carr v. London & North-Western 
Raihcqy Co., L. R., 10 C. P.. 316; Scton 
Laing >'■? Co., v. Lafotic, 19 Q. B. T)., 69. 

(7) Bigelow, op. fit., 6th Ed., 646, 647 ; 
ns to admissions under duress, see Wharton, 
Kv. § 1099. 
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have the result which has happened.( 1) But though the representation must have 
been the inducement to the change of position, it need not have been the sole 
inducement if it were adequate to the result—that is, if it might have governed 
the conduct of a prudent man, and if it did influence the result, that will be 
enough, though other inducements operated with it. And the law will not 
undertake, in favour of a wrong-doer, to separate the various inducements 
presented and ascertain precisely how much weight was given to the represen¬ 
tation in question.(2) But though the representation need not be exclusively 
acted upon, there can be no estoppel where the party claiming one is obliged 
before changing his position, to enquire for the existence of other facts to make 
the inducement sufficient and to rely upon them also in acting.(3) In such a 
case it is clear that the inducement was not adequate to, and therefore not the 
cause of the result, viz., the action taken. If the party is absent at the time 
of the transaction, his silence or other conduct must at least be of a nature to 
have an obvious and direct tendency to cause the omission or the step taken. (4) 

The section uses the word “ permitted ” as the expression apt to cases of omis¬ 
sion and negligence. Conduct of omission or negligence may be the cause of 
the action taken : such conduct raising inferences which are often as casually 
effective as any positive declarations may be. 

There can be no estoppel if the party to whom the representation is made *; To be- 
does not believe it to be true, for in such case the resulting conduct is in no lie '°- 
sense the effect of the preceding declaration, or if the party deceived does not 
act on that belief so as to alter his previous positioned) This section does not 
■ apply to a case where the statement relied upon is made to a person who knows 
the real facts and is not misled by the untrue statement. A person cannot use 
as an estoppel a statement by which he has been in no way misled or induced 
to alter his position to his own detriment. (6) There can be no estoppel arising 
out of legal proceedings when the truth of the matter appears on the face of the 
proceedings. (7) The person who claims the benefit of an estoppel must show 
that he was ignorant of the truth in regard to the representation.(8) When 
both parties are equally conversant with the true state of the facts it is absurd 
to refer to the doctrine of estoppel. (9) So where the plaintiff was as much 
acquainted with the actual facts of the case as the defendant, there being in fact- 
no misrepresentation by the latter upon which the plaintiff had been induced to 
act or to alter his position, there was held to be no estoppel. (10) In such cases 


(1) Solano v. I.alia Ram. 7 C. L. R., -4Si 
(1880) ; Mohunt Das v. Nilkamal Deuan, 
4 C. W. N.. 28.1 (1899), in Beni Prasad v. 
Mukhtcsar Rai , 21 A., 316, 322 (1S99), 
it was held that that which really induced 
the party to abandon a portion of his claim 
was not the acts of the other party relied 
upon as an estoppel but an extraneous 
cause independent of such party; v. post 
"To Act" p. 863. and ante p. 821. 

(2) Bigelow, op cii.. 6 th Ed., 646. 647 v. 
post. 

(3) Jb., 6 th Ed., 696—698. 

(4) lb., 6th Ed., 662. 

(5) Collier v. Baron, 2 N. L. R., 34. 
Cf. Kuvcrji Shct v. Municipality of 
Lonavala, 45 B., 164 (1921). 

(6) Grish Chandra v. Isrvar Chandra. 

3 R. L. K., A. C., 337 (1869); s c.. 12 
W. B.. 226 ; KaraH Charan v. Mahtab 

Chandra , Sev. Rep.. July—Dec. 1864, p. 
29; Jliingut i Tewari v. Duran, 7 A., 878 
(1885) ; Narayan v. Raoji. 28 B., 303. 307 
(1904). So in an action for deceit, if it 


is proved that the plaintiff did not tcly 
upon the false statement complained of. 
he cannot maintain the action; Smith v. 
Chadwick, 20 Ch. D.. 27; Sarada Prosad 
Roy v. Ananda \Joy Dutta, 46, I. C. 228. 

(7) Biselow. op. cit., 6lh Ed., 681—683 
and cases there cited; as to the presump¬ 
tion of knowledge, v. ib. pp. 627, 611. .-yid 
ante; s. 114. "Intention:" “Knowledge;* 
as to circumstances which may necessitate 
enquiry, see Bishcshnr v. Muirhead, 14 A,. 
362 (1892); Ramcoontar Koondoo v. Mac- 
queen. 11 B. L. R., 46 (1872). 

(8> Tara Lai v. Sarobar Singh, 4 C. W. 
N . 533 (1899); s. c., 27 C., 413: .Vo rayan 
v Raoji. 28 B . 393 (1904). at p. 397. 

(9) Ranchodlal I'andravaiulos Poiuari 
v. Secretary of State for India, 35 B., 183; 
Beni Rant v. Knndun Lai, P. C. (1890); 
22 A., 496: Honapa v. \<trsapn (1898), 23 
B.. 406; Ratnsden v. Dyson (1865); 1 E. 
& I.. A. C., 129. 

i (10) Mi. Oodcx Kooxuar v. \ft. Laden, 
13 Moo., 1870. 
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the person making the representation to another does not “ cause or permit ” 
that other to believe the representation to be true. The representation in order 
to work an estoppel must be of a nature to lead naturally, that is, to lead a man 
of prudence to the action taken.(l) To justify a prudent man in acting upon 
it, it must be plain, not doubtful, or matter of questionable inference, for cer- 
tanity is essential to all estoppels. The Courts will not readily suffer a man to 
be deprived of his property when he had no intention to part with it. (2) Again 
to say that the representation must be such as would naturally lead a prudent 
man to act upon it is also to say that it must be material. That is equally 
essential to the estoppel. (3) This, however, does not mean that the representa¬ 
tion in question must have been the sole inducement to the change of position; 
if it w;ere adequate to the result,-—that is, if it might have governed the conduct 
of a prudent man, and if it did influence the result, that will be enough, though 
other inducement operated with it. And the law will not undertake in favour 
of a wrong-doer, to separate the various inducements presented, and ascertain 
precisely how much weight was given to the representation in question.(4) 

“ A thing.” A proposition of law is not “ a thing ” within the meaning of the section 

and this expression refers to a belief in a fact. (5) So also an admission on a 
point of law is not an admission of a thing within the meaning of the section.(6) 
The representation in order to work an estoppel must be a material statement 
of fact.(7) The rule excluding statements of opinion and statements af law has 
been said to be based upon the ground that the truth is uncertain, or that the 
person to whom the statement is made knows as much about the matter as the 
other. (8) In the undermentioned case the Court expressed an opinion that a 
grantor might possibly be estopped from questioning the permanent character 
of a lease by reason of misrepresentations even on a point of law which was not 
clear, and free from doubt.(9) The fact must be a fact alleged to be at the time 
actually in existence or past and executed. The representation must have 
references to a present or past state of things ; for, if a party make a representa¬ 
tion concerning something in the future it must generally be either a mere 


(1) Bigelow, op. cit., 6th Ed., 634. 

(2) lb., 578 ; see Smith v. Chadwick , 20 
Ch. D., 27. [If a statement, by which the 
plaintiff says he has been deceived, is 
ambiguous the plaintiff is bound to state 
the meaning which he attached to it, and 
cannot leave the Court to put a meaning 
upon it.] 

(3) Bigelow, op. cit., 6 th Ed., 645, 646; 
Smith v. Chadwick, supra. [If a state¬ 
ment, although untrue, is so trivial that it 
could not in the opinion of the Court have 
influenced the conduct of the plaintiff, it 
will not support an action for deceit.] See 
Taylor, Ev., 98. 

(4) A IcAlcor v. Horsey, 35 I ml., 439 

(Amer.); Bigelow, op cit., 6 th Ed., 646; 
Narayan v. Raoji, 28 B., 393, 397 (1904). 

(5) Rajnarain Bose v. Universal Life 

Assurance Co., 7 C., 594 (1881); see 

Gopcc l.all v. Chutidraolee Buhoojcc, 11 B. 
L. R., 395 (1872); s. c., 19 W. R., 12; 
Surcndrakc'<ov Roy v. Durgasundari Dasce, 
19 I. A., 115, 116 (1882); Tagore v. 

Tagore, X. A., Sup. Vol., 71 (1872) ; 

Morgan v. Coachman, 14 C. B., 180; as to 
admissions of law, see p. 224 ante; Tek 


Chand v. Musst. Gopal Devi (1912) ; 47 
1\ R. f no. 46, p. 171. See Mark D’Cruz v. 
Jitertdra Nath Chatterjee, 46 C. 1079, s. c., 
30 C. L. J., 94 as to the meaning of the 
word “thing”; see Ma Pyn v. Manna Po 
Chet, 39, I. C. 385. 

(6) Dnngariya v. Nand Lai, 3 All. L. J., 
534. 

(7) Bigelow, op. cit., 6th Ed., 634— 636, 
states that to be the general rule, adding 
that it can seldom happen that a statement 
of opinion or of a proposition of law will 
conclude the party making it from denying 
its correctness except where it is under¬ 
stood to mean nothing but a simple state¬ 
ment of fact; that statements of opinion, 
however, often approach to representations 
of fact, the whole suggestion in regard to 
real opinion treading on delicate ground; 
and that it seems probable that the rule 
against representations of law has been 
pressed too far. See cases cited ib.; 
JcthaJbhai v. Nathabhai, 28 B., 399 (1904), 
at p. 407. 

(8) Bigelow, op. cit., 6th Ed., 635. 

(9) Narsing Dyal v. Ram Narain , 30 
C., 883 (1903). 
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statement of intention or opinion uncertain to the knowledge of both parties(l), 
or it will come to a contract, with the peculiar consequences of a contract, or 
to a waiver of some tern) of a contract, or of the performance of some other 
kind of duty. (2) 

It is essential to an e^. ppel that one party has been induced by the con- « To act.” 
duct of the other to do or forbear( 3) doing something which he would not, or 
would have done, as the case might be, but for such conduct of the other party. 

In order to hold a case to be within this section, the Court must come to the 
following findings:—(a) that the plaintiff believed a certain fact to be true; 

(b) that in consequence of, and as the effect of such belief, he acted in a particular 
manner; (c) that that belief and the plaintiff’s so acting upon that belief were 
brought about by some representation (either declaration, act or omission), on 
the part of the defendant, which representation was intentionally made, in order 
to produce that result. (4) To establish an estoppel it is not sufficient to find 
that it may well be doubted that the plaintiff would have acted in the way he 
did, but for the way in which the defendant had acted. It must be proved as a 
fact that the plaintiff could not have acted in the way he did, and that the 
defendant by his declaration, act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to act upon such belief.(5) 

As the foundation of the doctrine is the changed situation of the parties refer¬ 
able to the representation as its cause, a person cannot use as an estoppel a state¬ 
ment by which he has been in no way misled or induced to alter to his own 
detriment(6) his previous position. (7) Upon this essential of an estoppel Mr. 


(1) The intent of a party is necessarily 
uncertain as to its fulfilment. No person 
has a right to rely on it. A person cannot 
be bound not to change his intention, nor 
can he be precluded from showing such a 
change merely because he has previously 
represented that his intentions were once 
different from those which he eventually 
executed ; Langdon v. Doud, 10 Allen, 433 ; 
s. c., 6 Allen, 423 (Amer.), per Bigelow, 
C. J. 

(2) Bigelow*, op cit., 6th Ed., 637; Mad- 
dison v. Alderson, 8 App. Cas., 467, 473 ; 
5 Ev. D., 293; Jordan v. Money, 5 H. L. 
Cas., 185, 213—215; Citizens Bank v. First 
National Bank, L. R., 6 E. & I. A., 352, 
360; Jcthabai v. Nathabhai, 28 B., 399, 
407 (1904). Pollock on Contract. Appen¬ 
dix, note K., and cases there cited. 

(3) The damage need not be shown to 
be a positive step taken to one's prejudice; 
it is enough to show that the party claim¬ 
ing the estoppel w ? as induced by the other 
party to refrain from obtaining a particular 
benefit which he would otherwise have 
been reasonably sure of acquiring, Bigelow, 
op. cit., 6th Ed., 703 citing Knights v. 
Wiffen, L. R., 5 Q. B., 360. 

(4) Solano v. Lalla Ram, 7 C. L. R., 481 

(1880), or which being intentionally made 
had the effect of producing that result v. 
supra, and see Jhinguri Tczcari v. Durga, 
7 A., 878 (l. 7 5) ; Johunt Das v. Nil Komal 
Dexvan, 4 C. W. N., 283 (1899), Cf. 

Kuverji Shot v. Municipality of Lonavala, 
45 B., 164 (1921). There must have been 
prejudicial acting on faith of representation 
and change of position Gusaun Mai v. Ram 


Rakha Mai, 50 I. C., 128; Har Lai v. Basa- 
nia Singh, 75 P. W. R., 1918. 

(5) Narsingdas v. Rahimanbhai, 28 B., 
440 (1904). 

(6) Prejudice to the party claiming the 
estoppel, should be shown, Schmaltz v. 
Avery, 16 Q. B., 155; Bigelow, op. cit., 6th 
Ed., 701, 702; it is not enough that the re¬ 
presentation has been barely acted upon; 
if still no substantial prejudice would re¬ 
sult by admitting the party who made it 
to contradict it he will not, according to 
the American cases,* be estopped, tb. It 
does not prejudice one in law to do some¬ 
thing one was bound to do, ib., 638, n. 
(1). 

(7) Grish Chandra v. Iszvar Chandra, 3 
B. L. R-, A. C., 137, 341 ; s. c., 12 W. R., 
226 (1869), Sev. Rep.. July—Dec. (1864). 
p. 29; In re Purmanandas Jccwandas, 7 B., 
109 (1882) ; Mt. Ooodcy Koowar v. Mt. 
Ladoo, 13 Moo. I. A., 585 (1870) ; Kuverji 
v. Bahai . 19 B., 374, 389 (1894) ; Durga 
v. Jhinguri, 7 A.. 511, 515 (1885) (the 
altering of his position by the person plead¬ 
ing the estoppel is an essential part of the 
rule.) Peddamuthulatv v. Timma Rcddx, 2 
Mad. H. C. R.. 271 (1864) ; In re Pcrmatt- 
andas Jccwandas, 7 B., 109, 117 (1882); 
Mt. Ooodey Koowar v. Mt. Ladoo, 13 M. 
I. A., 585, 598 (1870) ; Muhammad Sami- 
ud-din v. Manu Lai > 4 A., 386 (1889). The 
rule that the representation must have been 
acted upon is further illustrated by Howard 
v. Hudson, 2 El. & B., 1; Simson v. Aiu/lo- 
American Telegraph Co., 5 Q. B. D., J88; 
Stimson v. Famham, L. R., 7 Q. B., 175; 
Schmaltz v. Avery, 16 Q. B., 655 ; Cropper 
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Bigelow observes a,s follows(l) :— <f The rule is fundamental that unless the 
representation of the party to be estopped has also been really acted upon } the 
other party acting differently, that is to say, from the way he would otherwise 
have acted, so that to deny the representation would be to prejudice him, no 
estoppel arises. Neither a statement of any kind nor an admission in pais can 
amount of itself to conclusive evidence. But if, on the other hand, the repre¬ 
sentation has been acted upon promptly, under circumstances, such as those 
already detailed, the party making the statement or guilty of the conduct in 
question will be precluded from alleging the contrary of that which he has given 
the other party to understand to be true. And it matters not, if the party act¬ 
ing upon the representation was justified in so doing, how he has changed his 
]>osition, whether by the purchase of property, the surrender of possession, the 
erection of improvements or other outlay upon land or goods about which the 
estoppel be claimed, or the expenditure of money in litigation, or it is held 
even by being induced to refrain from steps which would otherwise probably 
have been taken. But unless the representation is in some way acted upon, 
unequivocally, as tested by the first step taken, the estoppel cannot arise : nor 
will any estoppel arise when the party acting upon the representation has done 
only what he. was legally bound to do. And though, as we have seen, it need 
not be exclusively acted upon, there can be no estoppel where the party claiming 
one is obliged, before changing his position, to enquire for the existence of 
other facts to make the inducement sufficient, and to rely upon them also in 
acting. In other words, though the party may, no doubt, act upon any one of 
several representations or inducements from different sources, it will not answer 
for him to put together two severally insufficient inducements from different 
and independent sources. Where it is plain that the representation has been 
substantially acted upon, there is, of course, no question (supposing the exis¬ 
tence of other elements) that an estoppel arises, but the general rule is that 
only the person to whom the representation was made, or for whom it was 
designed, can act upon and avail himself of it.(2) Where a person purchases 
property subject to a mortgage he is not by that sole fact estopped from disputing 
the validity of, nor consideration for, the mortgage. But if the mortgagee has 
been thereby induced to suffer some detriment or if he forgoes a portion of 
his money then the purchaser may be estopped from disputing the mortgage. (3) 

' • Rep re Representatives and also persons claiming by gratuitous title are bound 

sentative.’ by estoppel.(4) It is necessary to an estoppel that there should be privity 
between the parties ; that is to say, an estoppel is only available between the 
parties to the representation and those claiming under them. The section only 
saysi — <c neither he (that is, the person making the representation) nor his 
representative shall be allowed.” Therefore only parties and their privies are 
hound by the representation, and only those whom the representation is made 
to or intended to influence and their privies, may take advantage of the estoppel. 
A stranger can neither take advantage of an estoppel nor be bound by it.(5) 
It will be observed that whatever be the rule in the case of estoppel bv 


v. Smith, 2K Ch. D., 700; Carr v. London 
N .-IV. R v. Co.. 10 C., i>. 317; Mahadovi v. 
Ncclamani. 20 M. f 269, 273 (1896); Kristo 
Motti v. Secretary of State , 3 C. W. N., 
99, 105 (J 898 > ; Tara Lai v. Sarobur Singh 
4 O. W. iV, 533, 538 (1899); l ! atimunissa 
Begum v. Soondar Das. 4 C. W. N., 565 
(1900 ) ; Manohar Lai v. Nanak Cltand, 5 2 
I. C . 479. yjanak Chand v. Chameli Kun 
war , 17 A. L. J., 228 ; a. c., 50 I. C.. 
721 where the defendant did not act on 
the belief. 

(1) Op. n't., 6th Ed., 694—697, 


(2) Bigelow, op. cit., 6th Ed., 707, 708 
v. Ik -1 ;!ie question of statements at second 
hand is discussed. See Nallappa v. Vridha- 
chain. 37 M., 270 (1914) (equitable estop¬ 
pel from contract to indemnify). 

(3) Bala Par shad v. Suian Singh, 49 I. 
C\, 997. 

(4) Jagannath Pro's< .1 S : v . Syed 

Abdullah, 22 C. W. N.. 891 (P. C.) ; s. c., 
28 C. J. J . 162. 

(5) Bigelow, op. cit 6th Ed., 617, 61§; 
Taylor. Kv , § 99. 
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tliis estoppel is not mutual. The party to whom the misrepresen¬ 
tation was made has an estoppel; but the other party though bound has nothing 
upon which to base an estoppel.(2) If the act was inter alios there can be no 
estoppel.(3) But a representation which will bind the person making it as an 
estoppel will equally bind those who claim through him.(4) A man is estopped 
not only by his own representations, but also by those of all persons through 
whom he claims. Upon the principle qui sentit commodum sentire debet et onus 
if the predecessor in title is not at liberty to contradict what he has formerly 
said or done, his privy is subject to a like disability, for the latter stands in no 
better position than the party through whom he derives title.(5) As to the 
meaning of the term “ representative,” see s. 20 “ Persons f rom whom interest 
is derived” s. 22 “ Representative in interest” see ante. The purchaser of 
an estate sold for arrears of revenue is not privy in estate to the defaulting 
proprietor. In the case of a private sale in satisfaction of a decree the 
purchaser derives title through the vendor. But a purchaser at an execution- 
sale is not as such the representative of the judgment-debtor within the 
meaning of this section.(6) A privity exists between an execution-creditor 
and a purchaser at a Court-sale. So when a plea of estoppel is available 
to a decree-holder, it is likewise available to the purchaser at the execution- 
sale as his representative or as one claiming under him.(7) Where in 
any question with the person estopped or his representatives, another may 
be "held to have obtained a valid conveyance to himself, then as the latter 
has himself through the estoppel a valid title, he can give good title to a pur¬ 
chaser from him whatever might be the state of knowledge of the person pur¬ 
chasing. (8) Where in execution of a money-decree certain property was pur¬ 
chased, and this property was subject to a mortgage not executed by the judg¬ 
ment-debtor, although he would have been estopped from denying liability 
under it on account of his conduct in the mortgage-transaction, it was held that 
the purchaser was bound equally with him, inasmuch as the right, title and 
interest of the judgment-debtor had passed to the purchaser, and that the 
purchase was therefore subject to the mortgage. (9) And in another case it was 
held that a purchaser claiming under a title which had been at least partly 
created by the mortgagor, was estopped from raising the plea of non-transfer- 
abilitv of the holding.(lO) In a case in the Allahabad High Court it was held 
that where a mortgagee purchased the mortgaged property in execution of 


(1) Spencer v. Williams, L. R., 2 P. & 
D., 230, 237. 

(2) Bigelow, op. cit., 6th Ed., 618, n. 

0 ). „ 0 

(3) R. v. Amber gate Ry. Co., 1 E. & 
B.. 372; Mowatt v. Castle Steel Co., 34 Ch. 
D., 58. 

(4) See Board v. Board, L. R., 9 Q. B., 

48; Middleton v. Pollock, L. R., 4 Ch. D., 
49; Siva Ram v. AH Baksh, 3 A., 805 
(1881); [vendor—vendee] Moonshec Ameer 
v. Sycf Ali, 5 W. R., 289 (1866) [heir] ; 
Mcnmohincc Joginee v. Jugobuttdhoo 

Sadhookha, 19 W. R., 233 (1873) [guar¬ 

dian and minor] Luchman Chunder v. Kalli 
Churn, 19 W. R., 292 (1873); [heirs] 
Chunder Coomar v. Hurbuns Sahai, 16 C., 
137 (1888). 

(5) See Taylor, Ev., § 90. 

(6) v. ante, notes to s. 20 sub voc. 
" Persons from whom interest is derived" 
and cases there cited; Vasanji Haribhai v. 
Lalla Akhu, 9 B., 285 f 288 (1885); but 
see Banee Per shad v. Manu Singh , 8 W. 

W, LE 


R., 67 (1867). 

(7) Krishnabhupati Devu v. Vtkrama 
Devu, 18 M., 13 (1894). 

(8) Sarat Chunder v. Gopal Chunder, 
19 I. A., 203, 220 (1892); strictly speaking, 
it is not the office of an estoppel to pass a 
title. The title remains, but it cannot be 
asserted against the party who acted upon 
the false representation. Bigelow, op. cit., 
6th Ed., 631. 

(9) Prayag Rai v. Sidhu Prasad Tcwari 
(1908), 35 C., 877, followed in Tota Ram 
v. Hargobind, 36 A., 141 (1914). See Deo 
Nandan Prasad v. Janki Singh, P. C., 44 
C., 573 (1913) (sale for arrears caused by 
representation of minor mortgagee), and 
see Sarat Chundra Dcy v. Gopal Chandra 
Laha (1892), 20 C., 296 and Carr y. 
London North-Western Railway (1875), 10 
C. P., 316. 

(10) Radha Kanta Chakravarti v. Rama- 
nanda Skaha, 39 C.. 513, and v. Krishna 
Lai Saha v. Bhairab Chandra (1905), 9 
C. W. N., ccxlviii. 
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a decree in his favour and was afterwards defendant in a suit on a prior mortgage 
of the said property, he was estopped from pleading that the mortgagor had been 
incompetent to execute the prior mortgage^ 1) An endorser cannot dispute 
the validity of a Hundi as against the endorsee;(2) The mortgagee who has 
purchased at a sale in execution of his decree on the mortgage is bound by 
an estoppel that would have bound his mortgagor.(3) It has been held that 
where a landlord in execution of a money-decree causes the sale of an occupancy¬ 
holding and purchases it himself, he is not estopped from pleading non-trans¬ 
ferability without his consent in a subsequent suit brought by the mortgagee 
of the occupancy-raiyat; for since tills section is exhaustive, the English law 
of mortgage and a consequent estoppel is not applicable in such a case.(4) In 
the case cited it has been held that where a landlord decree-holder applies under 
section 162 of the Bengal Tenancy xlct and obtains an order under section 163 
of that Act, there is an assertion by him that the property is at least an 
occupation holding and he is bound by such representation.(5) There is no 
estoppel when a grantor has only accepted an 5fter-acquired title temporarily and 
for this purpose of vesting it in another.(6) Where a title arose prior to suit, a 
mortgagor having onlv an equity of redemption cannot represent the mort¬ 
gagee. (7) Where an alienation by a Hindu widow of her husband’s estate, for 
purposes other than those, sanctioned by the Hindu law may be made with the 
consent of the reversioners interested in opposing the transaction, the consent of 
the next reversioners at the time of alienation will conclude another person not a 
party thereto who is the actual reversioner upon the death of the widow(8), 
or, at least throw on him the onus of rebutting the inference of legal necessity.(9) 
When a person claims property as the representative of another, the 
doctrine of estoppel cannot apply to representations made by any one except 
that other person.(10) An estoppel can be availed of by the parties and their 
privies. The privy cannot be deprived of such benefit by the fact that since 
the time the representation was made and the privity of estate commenced, 
the person to whom the representation was made and the person who made 
the representation have come to an arrangement contrary to the representa¬ 
tional!) 


Not only, as has been already seen, is the representative of the person 
hfmscfAind estopped bound by the same estoppel as that -which affects his 'predecessor in title, 
such person but the estoppel conversely also enures not only for the benefit of the person 
or his repre- whom the representation was actually made, but also for the benefit of his 
sentative. successors in title. Therefore not only may the heir be bound by an estoppel 

affecting his ancestor, but he may also claim the benefit of an estoppel which 

his ancestor might have claimed. 

To deny the The estoppel by conduct operates by nature, that is, wherever it can so 
truth of that 0 p era te, specifically; and gives to the party entitled the rights he would have 
thing. against the person estopped supposing the representation true. So if the 


(1) Tola Ram v. Hargobind, 36 A., 141 
(1914) ; Bakshi Ram v. Liladhar, 35 A., 
353 (1913) ; Bishambher Dayal v. Parshadi 
Lai, 10 A. L. J. 112 (1910). 

(2) Arunacb.ellam Chcttiar v. Narayan 
Chettiar, 36 M. L. J., 301. 

(3) Kalidas Chaudhuri v. Prasanna 
Kumar Das, 24 C. W. N., 269; s. c., 30 
C. h. J., 496; 47 C., 446. 

(4; Asmatuncssa Khatun v. Harcndra 
Lai Biswas (1908), 35 C., 904. 

(5) Abdul Sobhan Shaikh v. Natabar 
Mandal, 17 C. L. J., 652 (1913). 

(6) Prasamta Kumar Mookerjce v. Sri- 
kantha Rout, 40 C., 173 (1913). 


(7) Ramchandra Dhondo v. Malkapa, 40 
B, 679 (1916). 

(8) Bagranji Singh v. Manikamika 
Baksh Singh, P. C. (1907), Times L. R., 
v. 24, p. 46. For representation of rever¬ 
sioners by Hindu widow in Res Judicata, 
see Risal Singh v. Balwant Singh, 37 A., 
496 (1915). 

(9) Debt Prasad Chowdry v. Golap 
Bhagat F. B., 40 C., 721 (1913). 

(10) Runga Rao v. Bkavayammi, 17 M., 
473 (1894). 

(ID Badri Bishal v. Baijnath, 5 O. L. J., 
458; s. C., 47 I. C., 934. 
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* sentation is made on the sale of a security which the seller did not own, the 
buyer’s rights are not limited to the recovery of the consideration paid, but 
tbe purchaser will be entitled to recover what he would have received had the 
representation been true.(l) If a person is entitled to avail himself of an 
estoppel, he is entitled to use that estoppel as matter of proof, that is, as a means 
of showing that the facts covered by the representation were those which did 
in fact actually exist. (2) The representation, being a statement made by the 
other party, is evidence by way of admission of the fact to which it relates. It 
becomes conclusive evidence because the party claiming the estoppel affirms 
its truth, which the party estopped is not permitted to deny. The section only 
says that the party sought to be estopped is not to be allowed to deny the truth 
of the representation. It is, of course, open to him to deny that he made the 
representation itself. Lastly (3), this estoppel, arising as it does from mis¬ 
conduct, is not mutual, like other estoppels, and cannot be used against the 
party in whose favour it has arisen.(4) 


116. No tenant of immovable property, (5) or person Estoppei of 
claiming through such tenant, shall, during the continuance of the cn 
tenancy, be permitted to deny that the landlord of such tenant 
had, at the beginning of the tenancy, a title to such immovable 
property; and no person who came upon any immovable pro- and of 
perty by the license of the person in possession thereof, shall be persona?^ f 
permitted to deny that such person had a title to such possession possession, 
at the time when such license was given. 


Principle. —These are instances of estoppel by agreement based on permis¬ 
sive enjoyment If A being in possession of land deliver the possession to B 
upon his request and upon his promise to return it, with, or without rent, at a 
specified time, or at the will of A, B cannot be allowed while still retaining pos¬ 
session to dispute A’s title, because to allow him to do so would be to allow him 
to work a wrong against A by depriving him of the advantage which his posses¬ 
sion afforded him and with which he would not have parted, but for the promise 
(or perhaps to speak more aptlv the implied agreement) of B that he would hold 
it from him and in his place and stead.(6) The estoppel of a tenant is founded 
upon the contract between him and his landlord. The former took possession 
under a contract to pay rent as long as he held possession under the landlord, 
and to give it up at the end of the term to the landlord, and having taken it in 
that way he is not allowed to say that the man whose title he admits and under 
whose title he took possession has not a title.(7) There is no distinction between 


(1) Bigelow, op. cit., 6th Ed., 710. 

(2) Luchman Chunder v. Kali Churn, 19 
W. R., 292, 297 (1873), v. also ib., re¬ 
marks as to the necessity of pleading an 

•estoppel. In Shaikh Hanif v. Jagabandhu 
Shaha, 8 C. W. N., ccxxvii (1904) ; a plea 
°f estoppel was disallowed, which had not 
heen pleaded and as to which no issue was 
raised in the Court of first instance and 
see Narsingdas v. Rahimanbai, 28 B., 440 
(1904). 

(3) Bigelow, op. cit., 6th Ed.. 7i0. 

(4) v. ante, p. 865. 

(5) A fishery is an incorporeal heredita¬ 
ment and is real or immovable property 
tor the purposes of this section, Lakshman 


Nakhtva v. Ramji Nakhwa, 23, Bom. L. 
R. 039 (1921). 

(6) Franklin v. Merida, 35 Cal., 558 
(Amer.), per Sanderson, J., cited in Bige 
low, op. cit., 6th Ed., 569—571. The broad 
principle is that a person who has received 
property from another will not be permitted 
to dispute the title of that person or his 
right to do what he has done. Bigelow, 
op. cit., 6 th Ed., 589. 590. As to setting 
up of a jus tertii, see Mathura Prasad v. 
Gokui Chand, 41 A., 654: s.c., 17 A. L. J., 
805. 

(7) In re Stringer's Estate, L. R., 6 C'h. 
D.. o. 10: see Duke v. Ashby, 7 H. & N., 
602: Bigelow, op. cit., 506. 
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the relation of a tenant and that of a licensee in whose case the law itself implies 
a tenancy and to whom the same principles apply. (1) 


Bigelow on Estoppel, 6th Ed., Ch. XVII; Estoppel by Representation and Res Judicata 
by A. Caspersz, 4th Ed., Ch. XII; Everest and Strode on Estoppel, 268 ; Taylor, Ev., §§ 
101—103 ; Cababd, Principles of Estoppel. 


Estoppel of 
tenant. 


COMMENTARY. 

As already stated, this and the following section give instances of estoppel 
by agreement, as the last deals with estoppel by misrepresentation. They are, 
however, not exhaustive of this form of estoppel. (2) A minor may be estopped. 
So where a minor has derived a benefit from a lease executed on his behalf 
by his de facto guardian, the minor is estopped under this section from denying 
the title of the man in whose favour the lease has been executed.(3) It has 
long been a well settled rule that neither a tenant nor any one claiming under 
him can dispute the landlord’s title.(4) And a person who has been let into 
possession as tenant by a plaintiff is estopped from denying the latter’s title 
without first surrendering possession. (5) This rule was acknowledged and 
acted upon in India prior to this Act(6), and is contained in this section. 
Enjoyment by 'permission is the foundation of the rule. Two conditions 
therefore are essential to the existence of the estoppel: (i) possession, (ii) permis¬ 
sion. When these conditions are present, the estoppel arises.(7) It follows, there¬ 
fore, that when there is no permissive enjoyment, where the occupant is not 
under an obligation, express or implied, that he will at some time or in some 
event surrender the possession, as in the case of the grantee in fee, there can be no 
estoppel.(8) It has been held by a Full Bench of the Madras High Coart that a 
tenant who has executed a lease, but has not been put in possession by the lessor, 
is estopped from denying the lessor’s title unless he can prove that he executed 
the lease in ignorance of some flaw in such title, or through coercion, misrepresen¬ 
tation, or fraud. (9) By the terms of the section, the rule applies not only to the 
tenant but to his representatives, and is operative throughout the continuance 
of the tenancy. The rule applies in favour of a landlord with an equitable title 


(1) Doe d. Johnson v. Baytup, 3 A. & 

E. f 188 . 

(2) Rup Chand v. Sarbcswar Chandra, 
10 C. W. N., 747 (1906); s. c., 3 C. L. J., 

629. As to co-sharer’s estoppel, see Baldco 

Sahui v. Uraj Nandan Sahai, 3 Pat. h. \V., 
266; 43 I. C., 359. 

(3) Kafiia Mehdi v. Rasul Beg , 5 O. L. 
J., 551 ; s. c., 48 I. C., 39. 

(4) Bigelow, op. cit., 6th Ed., 549; 
Taylor, Ev., §§ 101—103 ; Doe d . Knight v. 
Smythe, 4 M. & S., 347; Alchorne v. 
Gomme, 2 Bin*?., 54, see cases cited in 
William’s Saunders i, 575 ii, 826 (Ed. 
1871); Bigelow, op. cit., Ch. XVII; Cas¬ 
persz. op. cit., 4th Ed., Ch. XII. Lokoram 
v. Bidya Ram Mahto, 53 I. C., 43 (but 
he may question landlord’s status.). As to 
adverse possession, see Kristomoni v. 
Secretary of State, 3 C. W. N., 99 (1898). 

(5) Mufhttraivan v. Sinna Sainaviayan 

(1905). 28 M., 526; IS M. L. J., 526; 
iUlas Kunwar v. Ran jit Singh, P. C., 37 
A., B 57 (1915); 42 I. A., 202 ; Ganpat Rai 
v.Multan, 18 A., 226 (1916). Makham 

Singh v. Baisakhi RanishaU, 50 I. C., 591. 


(6) Jainarayan Bose v. Kadambini Dasi, 

7 B. L. R., 723 n. (1869) ; Vasudev Daji 
v. Babaji Ranu, 8 Bora. H. C., A. C., 175 
(1871); Banee Madhub v. Thakoor Dass, 
B. L. R., Sup. Vol., 588 F. B. (1866); 
Burn & Co, v. Busho Moyee, 14 W. R., 
85 (1870) ; Gouree Dass v. Jagunath Roy, 
7 W. R., 25, 26 (1867) ; Mohesh Cliunder 
v. Gooroo Prosad, Marsh., 277 (1863). 

Tritnbak Ramchandra Pandit v. Shekh 
Gulam Zxlani IVaiker, S. C. (1909), 34 B., 
329. 

(7) Bigelow, of. cit, 6th Ed., 550 ; 

Bhaiganta Betva v. Himmat Bidyakar, 
24 C. L. J., 103 (1916); Banian Das 

Bhattacharjee v. Nilmadhub Saha, 44 C., 
771 (1917). But see Venkata Chetty v. 
Aiyanna Goundan, F. B., 40 M., 561 (1917) 
(estoppel from execution of lease before 
possession given). 

(8) Rup Chand v. Sarbeszvar Chandra, 
supra. 

(9) Venkata Chetty v. Aivaitna Gottndan, 
F. B., 40 M.. 561 (1917) fAl.dur Rahim 
J. dissenting). See also Makham Singh 
v. Baisakhi Ratnshah, 50 I C., 591. 
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__ /; an unnamed landlord letting by means of an agent (2) ; and one of 

several co-sliarers. If a person take a lease from one of several co-sharers, be 
cannot dispute bis lessor’s exclusive title to receive tbe rent or sue in ejectment.(3) 
Tbe estoppel will also enure for tbe benefit of a lessor wbo bas no title whatever, 
and tbe person let into possession will not be permitted to set up tbis want of 
title.(4) Tbe question of tbe lessor’s title is foreign to a suit for rent or in 
ejectment against a lessee. And this is so, though the ostensible lessor is merely 
a trustee and liable to account to tbe cestui-que-trust.( 5) But in another case, 
where a person acting as trustee of a temple assigned part of its lands on kanam 
and it was afterwards found that be bad never been such trustee, it was held 
that the assignee was not estopped from denying bis right to assign though 
estopped from denying the temple’s title.(6) In this country the principle that 
a tenant cannot dispute bis landlord’s title bas been made to yield to tbe influence 
of tbe benami system. The tenant when sued for rent due to bis lessor has been 
allowed to prove that the person from whom, nominally, be accepted a lease, 
Was only a benamidar for a third person to whom tbe rent was really due.(7) 
And conversely where a landlord bad accepted rent continuously from persons 
in whose names a lease bad been taken for the benefit of their husbands, when 
the benamidars were unable to pay, be was allowed to sue tbe persons really 
interested in the lease, (g) A plaintiff having sued to obtain possession of 
certain land which tbe defendant held as tenant and in respect of which he 
had for some years paid rent, the defendant alleged that prior to the time when 
he became tenant the plaintiff had for good consideration conveyed to him the 
premises leased, together with other property. This conveyance was found to 
be a mere benami transaction. Heidi that the plaintiff was not estopped from 
asserting the tenancy, and under the circumstances was entitled to re cover. (9) 
And it was held by the Madras High Court that where a deed is executed by a 
tenant in favour of a person benami for another, the real owner and not the 
benamidar is the landlord whose title the tenant is estopped from denying under 
this section, and that in a suit by such benamidar for rent the tenant can deny 


(1) Board v. Board, L. R., 9 Q. B., 
53; see Bigelow, op. cit., 362, 363, 538, 
539. 

(2) Fleming v. Gooding, 10 Bing., 549 

(3) Jamsadji Sorabji v. Lakshmiram 
Rajaram, 13 B., 323 (1888). 

(4) Tadman v. Henman, L. R., 2 Q. B. 
(1893), 168, 170; and this is so, though 
the tenancy be created by a deed which 
shows that the landlord possessed no legal 
estate; Bigelow, op. cit., 6th Ed., 582— 
585, 609, 610; Jolly v. Arbuthnot, 4 DeG. 

6 J., 224; Morton v. Woods, L. R., 4 Q. B., 
293; Duke v. Ashby, 7 H. & N., 600. As 
to objection to validity of lessor’s title 
on the ground of want of registration, 
see Shums Ahmud v. Goolam Moheeood- 
deen, N.-W. P. H. C., 153 (1871). 

(5) Jainarain Bose v. Kadimbini Dasi, 

7 B. L. R., 723, 724 note (1869) ; Mussamut 
Purnia v. Torab AH, Wyman’s Rep., 14. 

(6) Thuppan Nambudripad v. Ittichiri 
Amma, 37 M., 373 (1914). 

(7) Donscllc v. Kcdarnath Chuckcr - 
butty, 7 B. L. R., 720; 20 W. R., 352 
(1871); but see ^ontra Jainarain Bose v. 
Kadimbini Dasi, 7 B. L. R., 723 note 
(1869). It is to be noted that the first 
mentioned case was decided prior to this 
Act and proceeded on the ground - that the 


technical doctrine of estoppel was not 
applicable to this country. But that doc¬ 
trine has been sanctioned by the present 
section, and according to the principle upon 
Vhich it rests the question of the lessor s 
title is wholly foreign to a suit instituted 
against the lessee for rent. See Mohcsh 
Chunder v. Gooroopcrshad Chose, Marsh., 
377 (1863); Cuthbertson v. Irving, 4 H. 
& N., 758; Mussamat Purnia v. Torab Alt, 
Wyman’s Rep., 14. The principle, how¬ 
ever, laid down in Donscllc v. Kcdarnath 
Chuckerbutty, supra, was re-affirmed in 
Mussamat Indurbuttcc v. Shaikh Mali - 
boob, 24 W. R., 44 (1875). When there 
is a benami and real tenant, the latter may 
be sued for the rent. As to suits by land¬ 
lord when the ostensible tenant is a bena¬ 
midar, see Heeralal Bukhshce v. Raiki- 
shore Moosoomdar, W. R., Sp. No., 58 
(1862); Judocnath Paul v. Prosunnonalh 
Dutt, 9 W. R., 71 (1863); Prosunno 
Coomar v. Koylask Chunder, 8 W. R., 42S, 
F. B. (1867) ; Bcpinbchari Chowdhry v. 
Ramchandra Roy, 5 B. L. R., 234 (1870) ; 
Field, E\\, 6th Ed., 397. 

(S) Debnath Roy v. Gudadhur Dcy, 18 
W. R., 532 (1872). 

(9) Subuktulla v. //on, 10 C. L. R., 199 
(1882). 
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his right to sue on the ground that he is not the person entitled, for a benamidar 
as such, has no right to sue unless he can show a legal right to sue under the 
general law.(l) 

"Where the plaintiff sued for possession of a house, alleging the expiry of 
the lease on which the defendants held as tenants, and the lower Court dismissed 
the suit, being of opinion that the plaintiff had no title to the house when he 
granted the lease, and that it belonged to the defendants when they passed the 
lease ; it was held, reversing the decree of the lower Court, that the defendants 
(tenants) having executed the lease could not deny the plaintiff's title as a ground 
for refusing to give up possession, and the lower Court itself therefore could not 
go into the question. (2) 

A lease, like other contracts, is binding only on parties sui juris; and 
persons under disability, not being bound by the contract, are not estopped to 
deny its validity.(3) The estoppel of the tenant may rest upon the sole ground 
that he has received possession from the landlord. It is perforce an admission 
of some title in him ; and by reason of the landlord's change of position the act 
is deemed a binding admission that he had sufficient title to make a lease. 
Where, however, the tenant being already in possession, has made an attorn¬ 
ment or acknowledgment of the tenancy, he may show that he did so through 
ignorance, mistake or the like.(4) The doctrine that the tenant cannot dispute 
his landlord’s title is not confined to the action of ejectment.(5) The estoppel 
applies to all matters connected with, or arising out of, the contract by which 
the relation of landlord and tenant was created. Where in a suit for rent of 
land, the plaintiff alleged that he bought the land from the defendant and there¬ 
after leased it to him year by year, and the defendant totally denied the sale 
and the lease, no question of title was held to arise on the pleadings because 
if the lease were proved, the defendant would be estopped by this section from 
denying his landlord's title.(6) The estoppel cannot, however, extend further 
and affect matters quite outside that contract.(7) 

In regard to the relation of mortgagor and mortgagee, without attempting 
to define it, it is sufficient to say that when the mortgagor retains possession, a 
relation is created similar to that of landlord and tenant, and the mortgagor is 
estopped to deny the title of the mortgagee(8), unless after a distinct disclaimer 
brought to the knowledge of the latter he has acquired a title by adverse 
possession^), or unless the mortgage is void by Statute.(lO) Thus, except 
where a mortgage is void by Statute, a mortgagor, is estopped from asserting 
that the property in question was trust-property which he had no right to 
mortgage.(11) And this applies to a trustee for a public purpose.(12) As 
between a mortgagor and a mortgagee neither can deny the title of the other 
for the purposes of the mortgage.(13) The same principle applies in the case 
of trust(14), and to certain relations between vendors and purchasers.(15) And 


(1) Kuppu Konan v. Thirugnatia Sano- 
nandani Pillai (1908), 31 M., 461 ; follow¬ 
ing Kuihupommal Rajali v. Secretary of 
State for India (1906) 30 M., 245. 

(2) Patel Kilabhai v. Hargovan Man- 
sukk, 19 B., 133 (1894). 

(3) Bigelow, op. cit., 6th Ed., 533, 534. 

(4) Bigelow, op. cit., 6th Ed., 565. 

(5) Dclany v. Fox, 2 C. B. N. S., 768. 

(6) Kaung Ilia Pru v. San Paw, 3 L. 
B. K.. 90. 

(7) Madras Hindu, &c., Fund v. Pagava 
Chctti, 19 M., 200, 207 (1895). 

(8) Bigelow, op. cit., 6th Ed., 588. 

(9) Doe d. Higginbotham v. Barton, 11 
A. & E., 307, 314: Partridge v. IU-r, 5 


B. & Aid., 604; Hichman v. JValttnan, 4 
M. & W.. 409 ; Moss v. Sallimon, 1 Doug., 
279, 282; Birch v. Wright, 1 T. R., 378, 

383. 

(10) Bigelow, op. dt., 6th Ed., 588, 589. 

(11) Mahamaya Debt v. Haridas Hai¬ 
dar. 42 C., 455 (1915). 

(12) lb. 

(13) Hillaya Subbaya v. Naryanappa 
Timmaya, 36 B., 185 (1912). 

(14) Bigelow, op. cit., 6th Ed., 589, 590. 

(15) lb., 6th Ed. 590—597 Caspcrsz 

op. cit., 4th Ed., Ch. XI. Contract 
Act, ss. 98, 108, 234; Biddomoya 

Dabce v. Sitaram, 4 C., 497 (1878); 

Shankar Murlidhar v. Mohan Lai, 11 B., 
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be broadly asserted that the assignee or licensee of any right accepted 
and acted under may be estopped to deny the authority from which the. right 
proceeds. (1) A landlord is also estopped from asserting that he had no title to 
let his tenant in. It is an application of the maxim that no man shall derogate 
from his grant. It must be taken against him that he had power to do what 
he purported to do. Hence the estoppel upon a vendor which precludes him 
from setting‘up his own want of title to defeat his own grant or sale, and hence 
the same estoppel upon the mortgagor of property.(2) 

The existence of a tenancy may be established by proof of a written or 
verbal contract under the terms of which the tenant was let into possession(3), 
or it may be inferred from the circumstances of the case, such as the payment 
of rent(4), admission of the relation in a deposition in a former suit(5), 
submission to a distress(6), attornment(7) or other like circumstance. The terms 
of a tenancy can be proved by oral evidence except in three cases governed by 
section 107 of the Transfer of Property Act, a lease from year to year, a lease 
for any term exceeding a year and a lease reserving a yearly rent.(8) The fact that 
a rent is reserved at a stated sum per year does not conclusively prove that the 
tenancy is from year to year.(9) No difficulty arises where an actual demise is 
proved and it is shown that the tenant has taken possession thereunder. The 
permissive occupation raises an estoppel. But other acts of the tenant, such 
as payment of rent, stand on a different footing. Though such an act operates 
as an"admission, it is like all other admissions rebuttable and not conclusive.(lO) 


704; Canges Manufacturing Co. v. Souruj- 
mull, 5 C., 669 (1880); Greenwood v. 

Holquctte, 12 B. L. R., 42; LcGey v. 
Harney, I. L. R., 8 Bom., 501 (1884) ; 

G. I. P. Ry. v. Hainan das Ramkison, 14 B., 
57 (1889) ; Prcmji Trikamdas v. Madhowji 
Munji, 4 B., 457; Bir Bhaddar v. Sarju 
Prasad, 9 A., 681; 20 I. A., 108; Purma- 
nundass Jivandass v. Cormack, 6 B., 326 
(1881). 

(1) Bigelow, op. ext., 6th 9d., 597, 598; 
Caspersz, op. cit., 4tli Ed., s. 190. See 
Lavcrgnc v. Hooper, 8 M., 149 (1884). 

(2) Cababe, Estoppel, 43, 44. 

(3) Sec the judgment of Field, J., in 
Lodai Mollah v. Kally Das, 8 C., 238, 241 
(1881), where the various wiys in which 
the relation may exist are fully discussed; 
as also the defences to an action for rent. 

(4) Rajkishore Surma v. Girja Kant, 

25 W. R., 66 (1875); Vasudcv Daji v. 
Babaji Rann, 8 Bom. H. C. R., 175 
(1871); Banco Madhub v. Thakoor Dass, 
B. L. R., Sup, Vol., F. B., 588, 590 (1866); 
Durga v. Jhinguri , 7 A., 511, 515 (1885) ; 
Vithaldas v. Secretary of State, 26 B., 
410 (1901); Gravcnor v. Woodkousc, 1 

Bing. 38, 43 [payment of rent in all cases 
furnishes a strong presumption against 
the tenant, and it is always a good primd 
facie case For the landlord] ; Rogers v. 
Pilcher, 6 Taunt., 602; Cooper v. Blandy. 

1 Bing. N. C., 45; Harvey v. Francis, 

2 Maclean & Robinson’s Sc. App., 57; Lodai 

Mollah v. Kally Dass, 8 C., 238, 241 

(1881). See as to the establishment oi 
tenancy bv acceptance of rent; Durga v. 
Jhinguri, '7 A., 51, 878 (1885); Mohcsh 


Chuttdcr v. Ugra Kant, 24 W. R., 127 

(1875) ; The Government v. Grccdharce 
Loll, 4 W. R., 13 (1865); the acceptance 
of rent must be with notice and know¬ 
ledge to bind the landlord; Mirtunjaya 
Sircar v. Gopal Chundra, 2 B. L. R., 

A. C. J., 131 (1868) ; Gour Lai v. Rames - 
war Bhumik, 6 B. L. R., App., 92 (1870), 
but a landlord will be estopped by accept¬ 
ance of rent with full knowledge of the 
facts. Gunga Bishcn v. Ram Gut, 2 Agra, 

48 (1867). Contract to pay a certain rent 
may be implied from payment lor a 1111 m ier 
of years; Vcnkatagopal v. Rangoppa 7 M 
365 (1883). The service of notice of eject¬ 
ment tinder s. 36, Act XII of 1881, is a 
conclusive admission of the existence of 
a tenancy; BaJdco Singh v. Imdad Alt, . 
15 A., 189 (1893). See now N.-W. P. Act 
III of 1901. 

(5) Ohboy Gdbind v. Bee joy Gobind, 9 
W. F., 162 (1868). 

(6) Lodai Mollah v. Kally Dass, 8 C., 
238, 241 (1S81) ; Cooper v. Blandy 1 Bing. 

N. C., 454. 

(7) Lodai Mollah v. Kally Dass, supra; 
Fenner v. Duplock, 2 Bing., 10; Trimbak 
Ramchandra Pandit v. Sheikh Culam 
Zilani Waikcr, A. C. (1909), 34 B., 329. 

(8) Sarat Chandra Dutt v. Jadab Chan¬ 
dra Goswami, 44 C., 214 (1917) P*r 

Sanderson. C. J. and Mookerjee. J. 

(9) Durga v. Gobcrdhan, 20 C L. J.. 
448 (1914) ; Gobinda v. Dtvarkanalh, 20 

<C. L. J., 455 (1914). 

(10) Bancc Madhub v. Thakoor Dass, 

B. 1 . R.. F. B., Sup. Vol.. 588 (1866). 
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And though the tenant is often required to make out a strong case, he may 
show that the payment of rent or other act on his part was done through ignor¬ 
ance, fraud, misrepresentation, mistake or coercion, and thus rebut the inferences 
arising from his acts which tend to prove the existence of the relation asserted. 
He may show on whose behalf the rent was received ; and when it has been paid 
under a mistake or misrepresentation, the tenant is not estopped from resisting 
further payment after discovery of the misrepresentation or mistake.(1) 

In order to make the payment of rent operate as an estoppel, it is essential 
to show that the payments have been made as for rent due in respect of land 
held as a tenant; and if upon the facts of the case it is plain that the payments 
have been made not for rent but on another account, the doctrine of estoppel 
arising from payment of rent has no place.(2) A tenant may always explain, 
and thereby render inconclusive, acts done through mistake or misapprehen¬ 
sion.^) So a person is not estopped from showing that a person to whom he has 
paid rent is not the legal representative of the person from whom he took 
possession.(4) But a person will be concluded by the unexplained payment of 
rent from disputing the title of the person to whom rent has been so paid.(5) 
The relation of landlord and tenant once created between certain parties 
continues as between them and their representatives in title until it is proved 
to have ceased.(G) The ordinary case of a tenant holding over after the expiry 
of his tenancy is not in itself, and in the absence of special circumstances, treated 
as a case of adverse possession.(7) And the Privy Council has held that the 
estoppel applies to a tenant holding over after notice to quit.(8) The posses¬ 
sion of a tenant not being adverse to the title of his landlord, limitation cannot 
be applied in a suit by the latter against the former. (9) Where a plaintiff 
suing to eject a defendant alleged that he had been a tenant but was holding 
over and failed to prove the tenancy, which the defendant denied, it was held 
that the possession was adverse and the suit barred by limitation.(10) But in 


(1) See cases cited at pp. 873-875, gost; 
Harvey v. Francis, 2 Maclean and Robin¬ 
son’s Sc. App., 57; Doe d. Barlow v. Wig¬ 
gins, 4 Q. B., 367; Cooper v. Blandy, 1 
Bing. N. C., 45 ; Bance Madhub v. Thakoor 
Dass, B. L. R-, Sup. Vol., 588, F. B. 
(1866); s. c., W. R., F. B., 71; Collector 
of Allahabad v. Suraj Buksh, 6 N.-W. P. 
333 (1874). [A person accepting a lease 
under coercion is not bound by such accep¬ 
tance, nor do payments of rent by him to 
the person granting the lease stop him 
from questioning the title of the payee, 
unless the payee let him into possession. 
Even then the effect of the payment as 
estoppel would be confined to the title of 
the payee at the time possession was given.] 
As to the somewhat analogous case of pay¬ 
ment of taxes raising no estoppel, see 
Pitambcrdas v. Jambusar Municipality, 17 
B., 510 (1892). 

<2) Attorney-General v. Stephen, 6 
DcCx. M. & G., |11. 136. 

(3) Banec \fadhab v. Thakoor Dass, 
B h. R.. Sup. Vol.. 588, F. B. (18661 ; 
Doc d. P levin v. Brown , 7 A & E. 447, 
450. 

('1) Bance Madhub v. Thakoor Dass, 
feu j) r a. 

(5 1 Vasurfcv Daft v. Babaji Ranu, 8 
Bom. H. C. R., A. C., 175 (1871); [citing 
Cooper v. Blandy, 1 Bing. N. C., 45 ; Doc 


d . Barlow v. Wiggins, 4 Q. B., 367]. 

(6) S. 109, ante, Rungo Lall v. 
Adbool Guffoor, 4 C., 314, 316, 317 (1878) ; 
Krishnaji Ramchandra v. Antaji Pandu- 
rang, 18 B., 256, 258 (1893). See Zamo- 
rin of Calicut v. Narayana Mussad, 22 M., 
323 (1899), As to adverse action by 
third party, see Kunhunni Menon v. Kan¬ 
tian Thava, 45 I. C. f 656, cited post. 

(7) Krishnaji Ramchandra v. Antaji 
Panduraug, 18 B., 256, 258 (1893) ; Tatia 
v. Sadashiv, 7 B., 40 (1882). 

(8) Bilas Kunwar v. Desraj Ranjit 
Singh, V. C.. 42 X. A., 202 (1915); 37 A., 
557. 

'9) Shristccdhar v. Kalikant, 1 W. R. f 
171 (1864); Raikishorc Surma v. Girija 
Kant. 25 W. R., 66 (1876); Watson & Co. 
v. Ranee Shurut, 7 W. R., 395 (1867); 
f.alaoo Khan v. Wise, 18 W. R., 443 

(1872) ; Baboo Doolee v. Sham Beharce, 
24 W. R., 133 (1875); Haradhun Roy v. 
i-fv.lodhnr Chnr.der, 25 W. R., 56 (1876). 
But the rule is applicable to those cases 
only in which the parties are really related 
to each other as landlord and tenant; 
Dinomoney Dabca v. Doorga Pcrshad, 
12 n. L. R., 274 (1873); Maidin Saiba 
Kaynppo, 7 B., 96 (1882). 

< Hi) /7a/ i Khan v. Bnldco Das, 24 A., 
90 (1901). 
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a case in tlie Calcutta High Court where the plaintiff sued to eject the defendant 
as a trespasser holding over after notice to quit, and the defendant alleged 
a settlement under which he had been in possession for fourteen years, it was 
held that on this plea his possession had never been adverse to the extent- or 
the entire interest of the owner. (1) An alleged tenant who is in fact a trespasser 
may set up a case of tenancy and also raise the issue of limitation.(2) The 
possession of a tenant is in the eye of the law the possession of his landlord(3). 
Where land is leased to a person for life, and upon the latter’s death, his heirs 
continue in possession without obtaining a fresh lease or paying any rent to the 
landlord, the heirs, though not in possession as tenants, are not trespassers. 
Their possession is permissive and not adverse until they expressly set. up a 
title of ownership in the property.(4) And in the undermentioned case it was 
held by the Allahabad High Court that possession acquired during the 
continuance of a lease will not ordinarily be adverse possession as against the 
lessor, until, at any rate, such time as the lessor becomes entitled to posses¬ 
sion.^) W r hen the relationship of landlord and tenant has once been proved 
to exist, the mere non-payment of rent, though for many years, is not sufficient 
to show that the relationship has ceased ; and a tenant who is sued for rent and 
contends that such relationship has ceased, is bound to prove that fact by some 
affirmative proof, and more especially is he so bound when he does not expressly 
deny that he still continues to hold the land in question in the suit.(6) Mere 
discontinuance of payment of rent does not constitute a dispossession within the 
meaning of the ninth section of the Specific Relief Act.(7) The mere resumption 
of a laJchiraj tenure by Government does not dissolve the contract between the 
zemindar and tenant. The latter has the option to determine his tenancy, or 
he may consent that the amount of revenue which the landlord must pay to 
Government or a portion of it, shall be added to his original jumma.(S ) Where 
a tenant has, by the direction of his landlord, paid rent to a third person, the 
landlord is estopped from recovering so much of the rent as the tenant has paid 
or made himself liable to pay in consequence of that representation.(9) A land¬ 
lord may also be estopped from treating as his tenant him whom he has required 
to enter into that relation with another,instead of himself.(lO) In the under¬ 
mentioned case it was held that the landlord, after having accepted rent from 
all the heirs, had no right to ignore some of them. (11) According to English law 
a tenant by accepting a lease for a new term, even less than the existing one, 
is held impliedly to surrender the previous tenancy, and by the acceptance ot 


(1) Mod Lai v. Kalu Mondur, 19 C. L. 
J., 321 (1913), per Mookerjee, J. 

(2) Dinomonee v. Doorga Per shad, 12 
B. L. R., 274 (1873). 

(3) Grish Chundcr v. Bhagwart Chundcr, 
13 W. R., 191 (1869). 

(4j Krishnaji Ramchandra v. Aniaji 
Patulurang, IS B., 256 (1893); Hcllicr v. 
Stllcox, 16 L. J., Q. B., N. S., 295. Dis¬ 
claimer of a landlord’s title after suit 
brought in the pleading does not of itself 
determine the tenancy and render notice 
to quit unnecessary; Ambabai v. Bhau Bin, 
20 B., 759 (1895). See Vcnhaji Krishna 
v. Lukshman Devji, 20 B., 354 (1895). 

( 5) Thammam Par.dc v. Maharaja of 
Visiar.agram (1907), 29 A., 593; follow- 
i°8 Muhamad Husain v. Mu! Chard 
(1904). 27 A., 395 dissenting from Gobi* is- 
da Hath Shaha Chcnvdrv v. Surja Kant ha 
lohiri (1899), 26 C., 460. 


(6) Rungo Lail v. Abdool Guffoor, 

4 c., 317 (1878); 3 C. L. R., 119; T tru- - 

Churan Perumal v. Sangudirn, 3 M.. 118 
(1S81) ; Tutia v. Sadashiv , 7 B., 40 (1882) ; 
Troyluckho Tarincc v. Mohima Chandra, 

7 W. R., 400 (1867) [the mere omission 
to pay rent does not constitute adverse 
possession] : Porcsh Karain v. Kasi 
Chundcr, 4 C., 661 (1878). 

(7) Tarini Mohun v. Guttga Pros+d 

14 C., 649 (1887) ; Dhunput Singh v. 

Mahomed Kasim, 24 C., 296, 304 (1896). 

(8) Mt, Pargharee v. Aaicunnissa, B. b. 
R„ Sup. Vol., F. B., 175 (1865). 

(9) White v. Greenish, 11 C. B., N. S., 
209; as to conduct not sufficient to bar 
landlord s rights, see Rambhat v. Bababhat, 
18 B., 260 (1893). 

(10) Doxens v. Cooper, 2 Q. 13.. 25o. 
(ID Ananda Coomar v. Har Das, 4 

C. W. N„ 608 (1900). 
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the new lease estops himself from setting up the old one.(l) It has been said(2) 
that such a rule has no application in this country out of the Presidency-towns, 
it being notoriously customary for tenants who hold protected tenures to accept 
fresh leases upon every change of proprietorship, whether by inheritance, 
private sale, or auction-purchase. The new lease is generally regarded as con¬ 
firmatory of the tenure, and the fact of the tenure being an old one is occasion 
ally, though not always, mentioned therein. Surrender, however, both express 
and implied, has been recognised by the Transfer of Property Act (IV of 1882, 
section 111), and it is conceived that what may amount to a surrender in any 
particular case will always in this country be a question of intention, and that 
it m fact the tenant by his acceptance of a fresh lease intended to, and did 
surrender his old lease, the ordinary rule of estoppel will apply; but there 
will be^ no estoppel if the fresh lease be, and was intended to be, confirmatory 
only of the preceding one. (3) 

As in other cases the estoppel binds the tenant’s privies as well as the 
tenant(4), so if the tenant sublet the premises the sub-lessee cannot dispute the 
title of the original lessor.(5) But although a tenant who has been let into 
possession of land by a lessor is estopped from disputing his lessor’s title, as are 
also persons claiming through him whether as assignee of the lease(6) or as 
undertenant( / ), or as licensee(8), or coming in by collusion with the tenant(9) 
yet third persons, not claiming possession of the land under the tenant, are not 
so estopped. A person therefore who lets premises, to which he has no title, 
to a tenant, cannot distrain for arrears of rent due from the tenant the goods of 
a third person which happen to have been brought on to the premises by the 
tenant s license.(10) 


, n ue : stio11 whether the relation of landlord and tenant exists may have 

to be decided under one of two possible cases ; (i) where the plaintiff has let the 
defendant into possession of the land ; (ii) when the plaintiff is not himself the 

60 10 G S de j e ? da ^ t ? nto P ossess i°n, but claims under a title derived 

rom le person who did. Ihis section applies to the first case and estops the 
tenant from denying the landlord’s title. In the second ease of derivative title 
(that is, by assignment, including gift, sale, devise, lease or by inheritance, 
including adoption amongst Hindus), when the plaintiff claims by derivative 
title the defendant is not estopped from showing that the title is not really in 
the plaintiff, but in some other person.(11) As the estoppel is available against 
the representatives of the lessee, so it enures for the benefit of those claiming 
under the original lessor. Thus in the case cited below(12) the defendant hired 
apartments by the year from one W, who afterwards let the entire house to the 
plaintiff. In an action by the latter against the defendant for use and occupa¬ 
tion, it was held that the defendant having used and occupied the premises under 
a lease from W was not competent to impeach his title or that of the plaintiff 


(1) As lo surrender, see Bigelow, op. cit., 
6th Ed., 567, 568; Reed I v. Lyon, 13 M. 
& W., 285. 

(2) Field, Ev., 6th Ed., 398, referring 

to Ram Chunder v. Jugheschunder, 12 
B. L. R., 22 (1873); Roy Odooylc v. 

L'bhurun Roy, 4 W IE, Act X, 1 (1865) ; 
Puddo Monoe v. Jholla Polly, 7 W. R.. 
283 (1867). 

(3) See Ospersz, op. at., 4th Ed., 
p. 253. 

(4) Bigelow, op. ril., 6th Ed., 534, the 
doctrine of privity is illustrated by Doe d. 
Sullen v. Mills, 2 A. Sc it, 17; ken me v. 
Robinson, 1 Bing.. 147; I.ondon L P. IV. 
Py Co. v. West, L. R., 2 C. P., 553 (1867). 


(5) Berwick v. Thomson, 7 T. R., 488. 

(6) Doe d. Bullcn v. Mills, 2 A. & E. r 
17; Taylor v. Needham, 2 Taunt, 278. 

(7) Doc d. Spencer v. Beckett, 4 Q. B., 
601. 

(S) Doe d. Johnson v. Bay tup, 3 A. & 
E., 188. 

(9) Pasupati v. Narayana, 13 M., 335 
(1889). 

U0> Tadman v. Henman*, L. R. 
( 1893), Q. B., 168. See L. Q. R., Vol. IX, 
309. 

Ml) Lodai Afollah v. Kally Dass, 8 C., 
238. 241, 243 MRS!). See Maharaja Jai¬ 
pur v. Surjan, 44 A., 671 (1922). 

(12) Rennie v. Robinson, 1 Bing., 147. 
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claimed through, him. Further an attornment to one claiming under the 
original lessor leaves the tenant ordinarily in precisely the same position (so far 
as the question of the estoppel to deny the title of the lessor is concerned) as he 
was with the original landlord ; he cannot dispute the title in the one case more 
than the other.(1) Whether, however, there be an attornment or not, the 
tenant may always show that the claimant has no derivative title from his original 
lessor or that the derivative title is defective, or that an attornment, made by 
him to the person claiming under the original lessor was made under the influ¬ 
ence of fraud, or mistake or the like.(2) Thus though the lessee of A will 
be estopped to deny the title of A from whom he received possession, he will 
not be so estopped should A assign the premises to B, from disputing B’s title 
by showing either that A’s title was not such a one as would enable him to 
pass a legal estate to B, or that even if it was such, A's title had determined.(3) 
In such cases the title of the landlord who let the tenant into possession is 
not impeached, but onlv the title of him who claims to be the successor of the 
landlord. Without denying the landlord’s title, the derivative title of his 
alleged successor may be impeached in several ways. It is clear, firstly, that 
if a man takes land from one person and afterwards pays rent to another, 
believing that other to be the representative of the person from whom he took 
the land, he is not eocopped from moving that the person to whom he so paid 
rent was not he legal representative of the person from whom he took; for 
example if £ man pays rent to another believing him to be the heir-at-law of 
his deceased landlord, and afterwards discovers that he is not the heir-at-law, 
or that the landlord left a will, the tenant in a suit for subsequent arrears of 
rent would not be estopped from showing that he paid the former arrears under 
a mistake, and that the person to whom he so paid had no title.(4) It may be 
shown that the claimant is a stranger to the title of the original lessor.(5) So 
again the tenant i i possession will not be estopped from showing that, however 
valid the title of h > original landlord may have been, there has been in fact no 
transfer thereof to the claimant.(6) So also it may be shown that the original 
lessor’s title was not mch a one as would enable him to pass the legal estate to 
the plaintiff(7), or tha the origin: 1 lessor’s title had determined.(8) If again 
a tenant being already m possession of the premises executed a lease in favour 
of a stranger to the title, or r person claiming a derivative title from the last 
owner, he is not estopped fr 'um disputing the title of the person to whom he has 
so given the agreement.(9) The broad distinction between all the cases above 
mentioned and that dealt with by the section, lies in the fact that the person 
whose title is disputed is not the person who let the tenant into possession, and 
is not therefore a person in favour of w r hose own title the.estoppel operates. 
Tlie words “ at the beginning of the tenancy ” in this section, only apply to 


(1) Trimbak Ramchandra Pandit v. 
Shekh Gxilam Zilani lYaiker, A. C. (1909), 
34 B., 329. 

(2) Bigelow, op. cit., 6th Ed., 577—579, 
580; Gource Dass v. Jagunnath Roy , 7 W. 

25, 26 (1867) ; Lall Mahomed v. Kalla- 
U C., 519 (1884). 

A v*° C Higginbotham v. Barton, 11 
A. cc E., 387 ; the tenant may always show 
t at the assignment was ineffectual to 
on**L • lessor ’ 9 title; Hilbottm v. Fogg, 
99 Mass., 1 (Amer.) ( citing the last and 
other cases. Bigelow, op. cit. 6th Ed., 
580, 581 note. 

(4) Banco Madhub vj, Thakur Dass . B. 
k. R.. Sup. Vol., F. B., 588, 590 (1866) 
Gource Das v. Jagunnath Roy. 7 Vt. R , 
25, 26 (1867). 


(5) Bigelow, op. cit., 6th Ed., 578, 579, 
580, cf. Cornish v. Searcll, 8 B. & C., 471. 

(6) Accidental Death Ins. Co. v. Mao 
kcnxrie, 10 C. B. N. S., 870; Ranee Tiltes- 
surce v. Ranee Asmcdh, 24 W. R., 101 
(1875). [A tenant is not prevented from 
questioning the title of the alleged assignee 
of his admitted landlord], 

(7) Doc d. Higgitibotkam v. Barton, 11 
A. & E., 307. 

(8) Doe d. Higginbotham v. Barton, 11 
A. & E. f 307; Lall Mahomed v. Kali anus, 
11 C., 519 (1884); in this last case it was 
alleged, that the title of the person under 
whom the Jote had originally been held 
had expired owing to the execution of a 
deed of mimangsapatra. 

(9) Lall Mahomed v. Kallanus, supra. 
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cases in which tenants are put into possession of the tenancy by the person to 
whom they have attorned, and not to cases in which the tenants have previously 
been in possession.(1) A tenant further is not estopped to allege that he was 
let into possession under a title since acquired by him, under which subordinate^ 
the landlord claims.(2) When moreover the tenant being already in possession 
has attorned or paid rent, or otherwise acknowledged the tenancy, he may 
show that he did so through ignorance(3), fraud(4), misrepresentation^) 
mistake(6), or coercion(7), and if induced to attorn and take a lease by these 
means, he may dispute the title of the person claiming to be his lessor.(8) In 
a case in the Bombay High Court where the defendant had purported to 
resign his occupancy rights in a Jchotki to the plaintiff who was one of the khots, 
and had at the same time attorned to him, accepting a lease for five years, it 
was held that the resignation and lease were part of the same transaction and 
tainted with illegality and that the parties were in pari delicto and the plaintiff 
could. not estop the defendant from showing the illegality of his title, since 
there is no estoppel against an Act of Parliament or in this country against an 
Act of the Legislature.(9) 

Although a tenant may not, during the continuance of the tenancy, deny 
that his landlord had a title at the beginnin'/ f such tenancy, he may show 
that his landlord s title has expired or det •rmined ;(lU; fc r this section only 
refers to the title at the beginning of the tenancy and operate^ rs an estoppel 
during the continuance of the tenancy.(11) In such a case he do \ not dispute 
the title, but confesses and avoids it by matter ex post facto.( 12) Justice requires 
that the tenant should be permitted to raise his plea, for a tenant is liable to 








(1) lb.: see Scctharama Raju v. Dayan- 
nal Pantudlu, 17 M., 278 (1894) ; Bigelow, 
op. cit., 6th Ed.. 569, 571. As to what 
constitutes a letting into possession, see 
Taylor, Ev., § 103. 

(2) Ford v. Ager, 2 H. & C., 279. 

(3) Jeu< v. Wood, Cr. & P. t 185 ; 
Fenner v. Duplock, 2 Bing., 10; Gregory v. 
Dodge, 3 Bing., 474; followed in Ketu 
Dass v. Surendra Nath, 7 C. W. N., 596 
(1903), sec Jcsingbhai v. Hataji 4 B., 79 
(1879); Brijonath Chowdhry v. Lall 
Meal,, 14 W. R., 391 (1870). 

(4) Bigelow, op. cit., 6th Ed., 569; Frank¬ 
lin v. Merida, 35 Cal., 558 (Amer.) ; Doe 
d. Barlow v. Wiggins, 4 Q. B., 367. 

(5) Doe d. Plcvin v. Brozvn, 7 A. & E., 
447; Gravcnor v. Woodhousc, 1 Bing., 38, 
43. 

(6) Jew v. Wood, supra; Rogers v. 

Pitch-r, 6 Taunt., 202; followed in Ketu 
Das v. Surendra Nath, 7 C. W. N., 596 
(1903) ; followed Doc d. Plcvin v. Brown, 
7 A. & E., 447 ; Cornish v. Scarcll, 8 B. 
& C., 471 ; Gravcnor v. Woodhousc 1 Bing., 
38; Vuhaldas v. Secretary of State, 26 B., 
410 (1901) ; [admission of payment of 

rent raiser, a primd facie presumption of 
title and throws the onus on the other 
party of showing that it was made by 
mistake]. For a case under s. 60 of the 
Ben[-ril Tenancy Act. see Durga Das v. 
Same-.',: Akon . 4 C. W. N.. 606 (1895). 

(7) C nllccfnr of Allahabad v. Suraj 
Buksh, 6 N. W. P., 333 (1874) ; tail Maho¬ 
med v. Kallanus, 11 C., 519 (1885). 

(8) Bigelow, op it, 6th Ed.. 565. 569 


The tenant or his assignee, it may then 
be broadly stated, is not estopped, to ex¬ 
plain the circumstances under which, 
being already in pos c ;sion, he has made 
an attornment to tb_ plaintiff, ib., 6th Ed., 
5C5, 569, 570. 

'9) Shirdhar Bdkrishna v. Babaji Muja, 
38 B., 709 (19*4). 

(10) As by proving eviction by title 
paramount; Lam Chandra Chatterji v. 
Pramathc atl Chatterji, 35 C. L. J., 146 
(1922). 

(11) Aitwiu v. Ramkrishna, 2 M., 22 
(1879); Subbaraya v. Krishnappa, 12 M., 
426 (1888) ; the English authorities are 
numerous; see Mountjoy v. Collier, 1 E. 
& B., 630, 640; Hopcraft v. Keys 9 Bing., 
613; Gravenor v. Woodhousc, 1 Bing., 38; 
Neave v. Moss, 1 Bing., 360; England d . 
Syburn v. Slade, 4 T. R., 682; Claridge 
v. Mackenzie, 4 M. & Gr., 143 ; Doc d. 
Marriott v. Edwards, 5 B. & Aid., 1065, 
Downs v. Cooper, 2 Q. B., 256; and Burn 
<5* Co. v. Bushomoycc Dossec, 14 W. R., 
85 (1870 ) ; Mohan Mahtoo v. Mccr Shum- 
sool, 21 W. R., 5 (1873). The defendant 
may show that the plaintiff’s title has ex¬ 
pired or has been defeated by title para¬ 
mount ; ns for example, that the plaintiff’s 
tenure has been avoided by sale for ar¬ 
rears of revenue;; Lodai Mollah v. Rally 
Doss Roy, 8 C., 238, 440, 241 (1881), or 
eviction by title paramount: Ram Chandra 
Chatterji v. Pramathanath Chatterji, 35 C. 
L. J.. 146 (1922), 

(12) Field, Ev. 6th Ed., 394. 
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the person who has the real title and may be forced to make payment to him, 
and it would be unjust if, being so liable, he could not show the expiry or 
determination of his landlord’s title as a defence.(1) In a case in the Madras 
High Court where a person purporting to be dhannakarta of a temple granted 
a lease of the temple property and, during the tenancy,was held, in a separate 
suit, not to be the rightful dharmakarta , but the tenant did not attorn to his 
successor and was not evicted by him, it was held in a suit by the lessor for 
rent tliat the tenancy had not been determined and this section estopped 
the tenant from denying his title.(2) Although a tenant may show that his 
landlord’s title has expired, yet if he enters on a new tenancy he shall be bound; 
but before he can be so bound, it must appear that he was acquainted with all 
the circumstances of the landlord’s title. The landlord, before he enters into 
a new contract, must explain to the tenant that his former title is at an end.(3) 
It is well settled that a tenant in possession cannot even after the expiration of 
his lease, deny his landlord’s title without actually and openly surrendering 
possession to him, or being evicted by title paramount, or attorning thereto, or 
at least giving notice to his landlord that he shall claim under another and a 
valid title.(4) A tenant in possession cannot, even after the expiration of the 
tenancy, deny his landlord’s title without actually and openly surrendering 
possession to him. A tenant who has executed a lease but has not been let 
into possession by the lessor, is estopped from denying his lessor’s title in the 
absence of proof that he executed the lease in ignorance of the defect in his 
lessor’s title, or that his execution of the lease was procured by fraud, misrepre¬ 
sentation or coercion. (5) The tenant must give up possession to the landlord, 
and then if he has any title aliunde , that title may be tried in a suit of ejectment 
brought by him against his former landlord.(G) A tenant who has been let 
into possession by a landlord under a lease for a term of years is bound to 
surrender it to such landlord at the expiration of such lease, even apart from 
any covenant by the tenant to surrender. He cannot set up a jus tertii in a 
third person having a title paramount, unless during the period of the tenancy 
there has been an ouster by the person having the title paramount, so as to 
determine the original lessor’s right at the date of the lease.(7) Adverse action 
taken by a third party whether that party be the Government, or some other 
rival claimant cannot have the effect of terminating the relationship of landlord 
and tenant, and the tenant will be estopped by this section from denying the 
landlord’s title. (8) A tenant inducted into possession of land by one person 
cannot alter the character of his possession and make it adverse to the landlord 
by goincr over to another person and paying rent to him. (9) A very important 
qualification of the rule of the tenant’s estoppel prevails in the case of an 
actual disclaimer. If the tenant disclaim to hold of his lessor, and notice of 
the fact is brought home to the lessor, the tenant’s possession then becomes 
adverse ; the lessor may at once eject him from tlio premises ; and if he fails 
to do so before the period of Limitation has expired, the tenant may then set 


O) Mount joy v. Collier, 1 E. & B., 
630, 640; see Goponund Jha z\ Lalla 

Gobind, 12 W. R., 109 (1869); [when a 
tenant is sued for rent he can set up 
eviction by title paramount to that of his 
lessor as an answer: and if evicted from 
prirt of the land an apportionment of the 
rent may take place]. Lodai Mollah v. 
Kally Bass, 8 C., 241, 242 (1881). As to 
what constitutes eviction, see. Dhunput 
Singh v. Mahomed Kasum, 24 C. at p. 300 
(1896). 

(2) Dcvalraju v. Mahontcd Jafter So? 
bcb. 46 M.. 53 (1913). But see Thuppan 
N ambitdripad v. Iltichiri Ammo, 37 M, 


373 (1914) (tenant held not estopped). 

(3) Fenner v. Duplock, 2 Bing., 10. 

(4) Bigelow, op. cit., 6th Ed., 562. 

(5) Mak J . v. Haisaklti Ram- 

shah, 50 1. C\ 591. 

(6) Vasudcv v. Daji Babaji, 8 Bom. H. 
C. R., 175 (1871) ; Bilas Kunivar v. Desraj 
Ranjit Singh, P. C., 37 A., 557 (1915). 

(7) Banltalal Vittel v. Chidriamokkausa , 
15 Mad. L. J., 368 (1905). 

(8) Kunhunni Menon v. Katwin Vltava, 
45 I. C., 656. 

(9) Abdul Hakim v Pan a Mia Miaji, 
51 I. C., 494. 
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up his own title acquired by adverse possession or the title of any other person 
under whom he claims to hold. But he cannot set up such title in an action 
brought by the lessor before the expiration of the period of Limitation.(l) 

These words only apply to cases in which tenants are put into possession 
of the tenancy by the person to whom they have attorned, and not to cases in 
which the tenants have previously been in possession.(2) Where, however 
in a suit for rent the tenant denied the execution of the kabuliyat propounded 
by the plaintiffs, and pleaded that it was forged and denied payment of rent under 
it to the plaintiffs, but failed to establish his pleas, it was held that the tenant was 
not entitled to prove that the plaintiffs were not his landlords, although he had 
not been inducted into the land by the plaintiffs.(3) It was pointed out in this 
case that in Lai Mahomed v. Kallanus no question was raised or decided as to 
what, if any, limitations there are of the tenant’s privilege to deny the title 
of his lessor after attornment when he was not inducted by such lessor ; and 
that it was not intended to lay down that a person in occupation of land may 
select his rent receiver and execute a solemn agreement promising to pay him 
rent, and pay him rent for a time with full knowledge that he had no right to 
the land, and thereafter at any time decline to pay him rent, pleading want of 
title in him, and without attempting to show any other circumstances which 
would invalidate the contract of tenancy. Certain property was mortgaged 
in 1884. In 1889 the appellant took from the mortgagors and another person 
a lease of certain lands which included a portion of the mortgaged property. 
In a suit by the mortgagee on his mortgage to which the appellant was made 
a party defendant; it was held that though as between the lessors and lessee 
under that lease, it might well be that the lessee, who was represented by the 
appellant, was estopped from saying that, at the date of that lease, the share 
mentioned in it was not the share of the lessors ; yet that the appellant was not, 
owing to the lease taken by him in 1889, estopped from showing that the mort¬ 
gagors were not entitled to the whole of the mortgaged property at the time the 
mortgage was executed in 1884, i.e., five years before the lease was taken by 
the appellant.(4) A Full Bench of the Madras High Court has held that the 
tenancy and the estoppel under it begin at the execution of the lease before 
possession is given.(5) 

The rule of the tenant’s estoppel prevails against one who is in possession 
pf land under a mere license.(6) The rule as to claiming title applied to the 
case of a tenant, extends also to that of a person coming in by permission as a 
mere lodger or as a servant. There is no distinction between the case of a 
tenant and that of a common licensee. Both have been let into possession by 
the act of the landlord, and the licensee by asking permission admits that there 
is a title in the landlord, and the law under such circumstances implies a ten- 
ancv.(7) The case List cited was an ejectment in which it appeared that the 
defendant applied to the plaintiff then in possession of the premises for the 
privilege of getting vegetables from the garden, and that having obtained 
the keys he fraudulently took possession and set up a claim to the land. The 
Court refused to hear it.(8) 

(1) Bigelow, op. cit., 6th Ed. 578. 

(2) Lull Mahomed v. Kallanus, 11 C. ? 

519; see Scetharama Raju v. Bay anna 
Bantulun, 17 M., 278 (1894). 

(3) Kclu Dass v. Surondra Nath, 7 C. 

W. N, 596 (1903). 

M) Prosunno Kumar v. Mahabharat 
Saha, 7 C. W. N., 75 (1903); as to ad¬ 
verse possession, 'ice Fattch Sittgji v. 

Bamanii, 5 Bom. L. R, 274 (1903). 

(5) Venkata Chelty v. Atyanna Coundan. 

F. B 40 M., 561 (1917) (Abdur Rahim, 


J. dissenting). 

(6) Bigelow, op. cit., 6th Ed., 586, Doe 
d. Johnson v. Baytup, 3 A. & E., 188; 
Mutthunaiyan v. Sinna Samavaiyan 
(1905), 28 M., 526. See for position of 
licensee Moti Lai v. Kalu Mondar, 19 C. 
L. J. 321 (1913). 

(7) Doe d. Johnson v. Baytup, 3 A. & 
E., 188. 

(8) See also for another example of the 
licensee's estoppel: Gour Hari v. Atnirun- 
nnsa Khatoon, 11 C. L. R., 9 (1881); sec, 
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No acceptor of a bill of exchange shall be permitted 
to deny that the drawer had authority to draw such bill or to 
endorse it; nor shall any bailee or licensee be permitted to deny 
that his bailor or licensor had, at the time when the bailment or 
license commenced, authority to make such bailment or grant 
such license. 


Estoppel of 
acceptor of 
Bill of Ex¬ 
change, 
bailee or 
licensee. 


Explanation 1.—The acceptor of a bill of exchange may 
deny that the bill was really drawn by the person by whom it 
purports to have been drawn. 

Explanation 2.—If a bailee delivers the goods bailed to a 
person other than the bailor, he may prove that such person had 
a right to them as against the bailor. 


Principle.—These are further instances of the estoppel by agreement 
The acceptance of a bill amounts to an undertaking to pay to the order of the 
drawer, but the transaction would be idle if after having^ so undertaken, the 
acceptor were allowed to set up that the drawer had no authority to draw the 
bill. He is therefore precluded from doing so, for to allow him to do so would 
be to allow him to contradict that which his act of acceptance really imports. (1) 
The estoppel of bailee and licensee is analogous to that of landlord and tenant 
and is based on similar principles. (2) 

Bigelow on Estoppel, 6th Ed., (1913) 519—539, 592— 597 ; Estoppel by Representation 
and Res Judicata , 4th Ed. (1915) Ch. VII, X ; Taylor, Ev. §§ 850 —853 ; Everest and Strode’s 
Law of Estoppel (1881), 2nd EcL, (1907) 308, 309; Story on Bills of Exchange, §§ 113, 114, 
115, 252, 202, 412; Act XXVI of 1881 (Negotiable Instruments) Ed. by M. D. Chalmers 
(1913). Cababd, Principles of Estoppel (1888). 


COMMENTARY. 

Estoppels in the case of negotiable instruments are instances of estoppel j^^pfor 
by agreement or contract. Rules such as those contained in this section may bill of ex- 
be called 6 estoppels/ but they are estoppels springing from the nature of the change, 
transaction founded upon mercantile custom, and may now be regarded as 
Statutory estoppels.(3) This section is in accordance with English Law(4), 
except as to the first Explanation. Under the terms of the latter the acceptor 
may show that the signature of the drawer is a forgery, while in England he is not 
allowed to do so ; for it is held that he is bound to know his own correspondent’s 
signature.(5) And in the undermentioned case it was held by the Calcutta . 

High Court that no person can claim a title to a negotiable instrument through 
a forged endorsement, for such an endorsement is a nullity.(6) This section is 
supplemented by sections 41 and 42 of the Negotiable Instruments Act (XXVI 


as to licenses Act V of 1882 (Easements), 
ss. 52—56. 

(1) Cababe. Estoppel, 44; Rup Chand v. 
7?nn5f Uar Chan <*ra, 10 C. W. N., 747 

(c - 3 C L - J- 629 - 

( ) hup Chand v. Sarbcswar Chandra. 
supra. 

(3) Bigelow, op. cit ., 6th Ed. 519—539. 
v-aspersz, 0 p. cit., 4th Ed., Ch. VII. Cbal- 
roers on Bills of Exchange. 8th Ed.. 
210—211. 

(4) See Taylor, Ev., § 851. 


(5) Sanderson v. CoUman, 4 M. & Gr.. 
209; as to estoppels arising out of adop¬ 
tion of forged signatures, see Brook v. 
Brook, L. R., 6 Ex., 89, 99; Ashpitcl v. 
Bryan, 3 B. & S., 474, 492; Mackenzie v. 
British Linen Co., L. R.. 6 App. Case, 109. 

(6) Banku Bchart Sikdar v. Secretary 
of State for India in Council (1908), 36 
C., 239, following Hunsraj Purmanattd v. 
Ruttonji Walji, 24 B., 65, and dissenting 
troin Chandra Ka!ee Dabec v. Chapman. 
32 C, 799. 
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of 1881) which provide for the liability of the acceptor in the case of a forged 
indorsement and of a bill drawn in a fictitious name.(l) Other sections define 
the position of the maker of a note(2), or cheque(3), an acceptor before matu 
rity(l), tlie drawer until acccptanec(5), the acceptor(6) and indorser.(7) 

Sections 118—122 of Act XXVI of 1881 (as amended by Acts V of 19H 
and VIII of 1919) enact special rules of evidence with regard to negotiable 
instruments. There are certain presumptions as to consideration, date, time 
of acceptance, time of transfer, order of indorsement, stamp, and as to the 
holder being a holder in due course.(8) On proof of protest the Court will 
also presume the fact of dishonour.(9) The same Act then proceeds to enact 
three cases of estoppel against the maker of a note, the drawer of a bill or 
cheque, the acceptor of a bill, and the indorser, which are here reproduced. 

No maker of a promissory note, and no drawer of a bill of exchange or 
cheque, and no acceptor of a bill of exchange for the honour of the drawer, shall, 
in a Buit thereon by a holder in duo course, be permitted to deny the validity 
of the instrument as originally made or drawn.(10) 


No maker of a promissory note and no acceptor of a bill of exchange payable 
to, or to the order of, a specified person shall, in a suit thereon by a holder 
in due course, be permitted to deny the payee’s capacity, at the date of the 
note or bill, to indorse the same.(11) 

No indorser of a negotiable instrument shall, in a suit thereon by a subse¬ 
quent holder, be permitted to deny the signature or capacity to contract of any 
prior party to the instrument. (12) 


Section 20 deals with inchoate instruments.(13) As to estoppels arising 
out of negligence and agency in connection with negotiable instruments, see 
note below; they are but instances of the general estoppel by omission, to 
which reference has been made in section 115, ante.( 14) 

The bond fide holder for value of a forged hundi , to whom, after it had been 
dishonoured, it had been transferred by indorsement by the payees, who at the 
time of indorsement knew that the hundi was forged, sued the payees on the 
hundi to recover the amount he had paid them for it. Held that the payees 
were estopped from Betting up the forgery of the hundi as a bar to the snit.(15) 
, f Jh e relation between bailor and bailee is analogous to that of landlord and 
Bailecfand tenant. He will not be permitted to deny his bailor’s title any more than the 
Licensee. tenant may deny title of his landlord (see section 116, ante). But by the second 
explanation to this section, the same exception applies to his case as to that of 


(1) Sec Chalmers’ Neg. Inst * Act ’ p ' * 

(2) Act XXVI of 1881, ss. 32, 37. 

(3) lb., s. 37. 

(4) Jb., b. 32. 

(5) lb., s. 32. 

(6) 76., ss. 37, 88. 

(7) lb., s. 88. 

(8) lb., a. 118. 

(9) Act XXVI of 1881, s. 119. 

(10) lb., 8. 120. 

(11) Jb., 8, 121. 

(12) Act XXVI of 1881, 8. 122, Thick - 
nr..*c v. Bronxilow, 2 Cr. & J., 425 : McGre¬ 
gor v. Rhodes, 6 F,. & B., 266; the above 
action* appear generally to represent the 
English law upon the same subject, see 
Chalmers’ Neg. Inst. Act, 113, 114. 

(13) Sec Roster v. Mackennon, D. R.,’ 
4 C. P., 704, 712; Russell v. Langstaffe. 2 
Doug., 496, I Vahidunnissa v. Durgadass, 5 
C., 39; Bigelow. op. cxt tJ 6th Ed , 493, 534, 


612, 613.—It has been said to be doubtful 

whether the liability in these cases rests 
on estoppel or on the law-merchant: Ex- 
parte Swan, 7 C. B., N. S , 446; as to 
Instruments lost or stolen, see Act XXVI of 
1881. s. 58; Baxcndalc v. Bennett, L. R.. 
3 Q. B. D., 525. 

(14) Everest and Strode’s Estoppel, 2nd 
Ed. 315. Caspersz, op. cit., 4th Ed., §§ 
124—130, pp. 133—140. Young v. Grote, 4 
Bing., 53; Ingham v. Primrose, 7 C. B., 
N. S.. 82; Arnold v. Cheque Bank, L. R 

1 C. P. D., 578: Scholfield v. Earl of 
Londesborough, L. R., 1894, 2 Q. Th, 660; 
Bank of England v. Vagliano Bros.. L. R. 
App. Cas., 91; L. R., 23 Q. B. D., 243; 
L. R., 23, Q. B. P., 103; Bhuputram v. 
Hari Pria, 5 C. W. N., 313 (1900). 

(15) Bishen Chand v. Rajcndra Kish ore, 
S A.. 302 (1883). 
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the tenant, namely, that where something equivalent to title paramount has 
been asserted against the bailee, he is discharged as against those who entrusted 
the goods to him. The bailee has no better title than the bailor, and conse¬ 
quently if a person entitled as against the bailor to the Property c .urns it, t ic 
bailee has no defence against him. The true ground on which a bailee may set 
up the jus tertii is that the estoppel ceases wrlien the bailment on which it is 
founded is determined by what is equivalent to an eviction by title paramount. 
It is not enough that the bailee has become aware of the title of a third person, 
nor is it enough that an adverse claim is made upon him so that he may be 
entitled to relief under an interpleader^ l ) A bailee can set up the title of 
another only if he defends upon the right and title and by the authority of 
that person.(2) 

As between a bailor and bailee, the latter in an action for non-delivery of 
goods upon the demand of his bailor must take one of tin following oourst 
(a) He may show that he has already delivered the goods upon a delivery order 
authorized by the bailor : or (b) he ’may institute a suit of interpleader : or (c) 
he may defend the action on behalf of the real owner, alleging and proving 
the title of the real owner, defending expressly upon that title.(3) 

The same principle applies in the case of a wharfinger who agrees to hold 
goods for the plaintiff under a delivery order from a purchaser of the defendant 
wharfinger ; he cannot resist trover for them on the ground, e.g., that they have 
never been separated from bulk and that, therefore, no property passed to the 
person delivering. (4) 

The rule with regard to principal and agent is that an agent must account 
to his principal and cannot set up the jus tertii against him except when the 
principal has been acting under a bond fi < f <• misapprehension as to t«tye pghts 
of some third person or has been fraudulently acting in derogation of those 




rights. (5) 

The position of a licensee who Under a license is working a right for which Licensees, 
another has not a patent is analogous to the position of tenant and landlord 
and the licensee is bound in the same way : he cannot question the validity of 
the patent during the continuance of the license, though he may show what the 
limits of the patent are.(6) A right to use a trademark may be created y 
license or assignment, in which case the licensee will be in the same position -o 
the licensee of a patent: he )3 estopped from denying the licensor s tit cor e 
validity of the license, even though he attempts to repudiate the contr.u -4 
Trademarks in this count ry arc not governed by statute, and there is no sta u or^ 
system of registration, so the rights and liabilities mu?t be determined with 


(1) As to the procedure in interpleader 
suits, see O. XXXV, Wood ruffe and Amir 
Ali, Civ. Pro. Code, 2nd Ed., pp. 1172 — 
1174. Rogers Sons & Co. v. Lambert, L. 
R. (1891). 1 Q. B., 327. 

(2) Biddle v. Bond, 6 B. & S., 231 
followed in Rogers Sons • - Co. v. Lumberl, 
Bupra: sec Contract Act, s. 166; and gene¬ 
rally as to bailments ib., ss. 148—173; 
Coggs v. Barnard, Sm. L. Cas.: Bigelow, 
op. cit., 6th Ed.. 592—598; Caspersz, op. 
cit., 4th Ed., Ch. X Everest and Strode, 
2nd Ed., 293, 294. 

(3) Rogers Sons & Co. v. Lambert, L. 
R. (1891). 1 Q. B., 325, per Lord Esher; 
as to estoppel by election to support title 
either of bailor or third party, see Ex-parte 
Doris, L. R. 19 Ch. D., 80 (18S1). 

(4) Woodley v. Coventry, 2 H. & C.. 


164: Knights v. Wiffen, L. R., 5 Q. B,, 
660. See remarks on this latter case in 
Simon v. Anglo American Telegraph Co , 
L. R., 5 Q. B. D., 212. See Ganges Manu¬ 
facturing Co. v. Sourujmul, 5 C., 669 

(1880); Henderson & Co, w Williams, L. 
R. ( 1895), 1 Q, B., 521. 

(5) Everest and Strode, op. cit., 2nd Ed. 
292; Smith, Mercantile Law, 1122, 10th 
Ed. 

(6) C’arh v. Adic, 2 App. Cu., 423. In 
the matter of D. H. R. Moses, 15 C., 244 
t 1887) : as to estoppel against patentee, see 
Cropper v. Smith, 2o Ch. D., 700 ; Proctor 
v. Bennie, 36 Ch. I).. 749. 

(7) J agar noth v. Crcsswell, 40 C., 814 
(l4l3) affirmed in Hannan \. Jagamath , 42 
C„ 262 (1914). 
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reference to English law.(l) A trademark represents the origin of the goods to 
which it is attached or their trade association, and cannot be transferred apart 
from the good-will, which has been defined as the denefit and advantage of the 
good name, reputation and association of a business.(2) A name may be regis¬ 
tered as a trademark if it is a distinctive mark ; and no one can use his own 
name to pass off his goods as the goods of another who has the same name.(3) 
A distinctive mark may be used by an importer as indicating the fact that all 
goods bearing it have been imported by him. (4) Though in strictness the 
representation of a trademark may be only true of its original owner, the ordinary 
usage of commerce has extended it to his successors in business. This section 
casts on the licensee the onus of proving that the good-will did not pass to the 
licensor. (5) 


(1) lb. See British American Tobacco 
Co. v. Mahboob Buksh, 38 C., 110 (1910). 

(2) Inland Revenue v. Midlers Marge- 
rim ., A. C„ 217 (1901). 

(3) Tefatns Trademark (in re) 2 Ch. D., 


545 (1913). 

(4) Emperor v. Latif t 39 A., 123 

(1917). 

(5) Hannah v. Jagarnath, supra. 
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Of Witnesses. 

The present Chapter deals mainly with the competency (1) and compella¬ 
bility^) of witnesses. A witness is said to be incompetent to give evidence 
when the Judge is bound, as matter of law, to reject his testimony.(3) The 
motives to prevent the truth ace so much more numerous in judicial investiga¬ 
tions than in the ordinary affairs of life that the danger of injustice arising from 
this cause, has, till modern times, been thought to justify the observance of 
rules by virtue of which large and numerous classes of persons were rendered 
incompetent witnesses, and their testimony was uniformly excluded.(4) A recog¬ 
nition of the artificial character of these rules of exclusion, which had no founda¬ 
tion or justification in actual experience, and which led to frequent injustice, 
and of the necessity of increasing, as much as possible, the media of investigation 
led gradually to the conversion of questions of competency into questions of 
credibility. The tendency of modem legislation has been rather to allow the 
witness to make his statement, leaving its truth to be estimated by the tribunal 
than to reject his testimony altogether.(5) Competency thus becomes the rule : 
incompetency the exception: and incompetency is reduced within a narrow 
compass. Proceeding on this principle (more thoroughly than the English law, 
which still retains traces of the older judicial system), the Evidence Act declares 
all persons to be competent witnesses except such as are wanting in intellectual 
capacity. Granted this capacity, all persons become admissible as witnesses, 
it being left to the Court “ to attach to their evidence that amount of credence 
which it appears to deserve, from their demeanour, deportment under cross- 
examination, motives to speak or hide the truth, means of knowledge, powers of 
memory, and other tests, by which the value of their statements can be ascer¬ 
tained, if not with absolute certainty, yet with such a reasonable amount of 
conviction as ought to justify a man of ordinary prudence in acting upon those 
statements.’’(6) Thus neither want of religion, nor physical defect, not involv¬ 
ing intellectual incapacity(7) ; nor interest, arising from the fact that the 
witness is a party to the record, or wife or husband of such parfcy(8), or otherwise ; 
nor the fact that the witness is an accomplice in the commission of a crune(9), 
form any ground for the exclusion of testimony. 


(1) Ss. 118— 12C, 133, post. 

12 ) Ss. 121—132. 

(3) Best, Ev., § 132. 

(4) See Taylor, Ev., § 1342; Siche!'* 

Practice relating to witnesses, 1—16; 
Wharton, Ev. f §§ 391—420; Burr. Jones, 
^ v, » §5 730—736, and generally §§ 730— 
/ 36; Stewart Rapaljc's Law of Witnesses. 
1 307; Philip and Arn., Ev. t 3—142. 

^ ee the Statutes affecting qualifications in 
Wigmore, Ev., § 488. 

(5) Sec Taylor, Ev., § 1343, ct scq.; 
Beet, Ev., fi§ 622, 132 ct scq.; Wigmore, 


Ev., § 501 , see remarks in Blake v. Albion 
Life Assurance Society . 4 C. I*. D., 109; 
K. v. Copal Doss, 3 M., 271, 282 (1881). 
As to the credibility of and other general 
remarks as to witnesses, see Field’s Kv.» 
6th Ed., 17 ct seq., and Norton, Ev 
p. 33 ct scq.; Best, Ev., pp. 11, 13, 15, 111, 
As to credibility, see Stewart Rapalje, op. 
cit., 305, 379. 

(6) Field, Ev., 6th Ed., 399, 400. 

(7) See ss. 118, 119. ^st. 

(S) S. 120, post. 

(9) S. 133, post 
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But the competency of a witness to give evidence is one thing, and the power 
to compel him to give evidence another.(1) And this compellability may 
be either (i) compellability to be sworn or affirmed; thus ordinarily in matri¬ 
monial proceedings the parties are competent but not compellable ; they may 
if they choose, offer themselves as witnesses(2), and under the Bankers’ Books 
Evidence Act(3) an officer of the Bank is not, in any proceeding to which the 
Bank is not a party, compellable to produce, or to appear as witness to prove, 
any bankers’ books, without the order of a Judge made for special cause : or 
(ii) compellability when sworn to answer questions : thus a witness, who may be 
generally compellable to give evidence, may yet be protected or privileged in 
respect of particular matters concerning which he may be unwilling to speak. (4) 
Further, there are certain cases in which the law will not permit the witness 
to speak, even if he be willing.(5) Sections 121 — 132 declare exceptions to 
the general rules that a witness is bound to state the whole truth, or to produce 
any document in his possession or power relevant to. the matter in issue.(6) 
These rules of privilege and prohibition rest on grounds of public policy which 
are shortly set forth in the notes to the sections which enact them (v. post). But 
as a general rule, all witnesses competent to give evidence are compellable to do so. 
The procedure to be followed in order to compel the giving of evidence is regulated 
by the Civil and Criminal Procedure Codes.(7) Lastly, section 134 declares 
that no particular number of witnesses are required for the proof of anv fact. 

The exclusionary rules in the present Chapter are based either directly 
on general considerations of public policy, such as the rules relating to affairs 
of State and official communications^), information given for the detection of 
crime(9), and judicial disciosures( 10) ; or on grounds of privilege, such as the 
rules relating to professional^ 1) and matrimonial(12) communications, and 
title-deeds and other documents.(13) In connection with these rules should be 
read the provisions of the Civil Procedure Code relating to discovery.(14) In 
fact, questions of privilege arise as frequently on applications for discovery 
or inspection before trial as with reference to testimony in the witness-box, 
but the principles are substantially the same.(15) Whatever difference may 
exist between the case of evidence asked for or tendered at the trial, and that 
of an application for discovery or inspection, is altogether in favour of a refusal 
to order discovery in the earlier stages of the case.(16) A person interrogated 
under 0. XI, r. 6, or ordered to produce under 0. XI, r. 11 of the Civil Pro¬ 
cedure Code, may plead his privilege in the terms of this Act. When it was 
contended for the defendant that even if a case submitted by the plaintiff to 
his counsel could not be used in evidence under section 129 of the Evidence Act, 
te defendant was entitled to have inspection of it under 0. XI, r. 11 
of the Civil Procedure Code, such contention was disallowed by West, J., who 
Baid : “ The argument that albeit the document may not be. such that the Court 


(1) Sec De Bretton v. Dc Bretton and 

Holme, 4 A.. 49, 52 (1881). As to the 
me ming o{ tlu: word “ compelled ” in the 
following sections see R. v. Copal Doss, 
3 M., 271, 276 et scq. (1881); Mohcr 

Sheikh v. R.. 21 C.. 392, 400 (1893). Emp. 
v. lianarsi, 46 A., 254. 

(2) Sec Act IV of 1869, ss. 51, 52 

(Indian Divorce), and note to s. 120, post. 

(3) Act XVIII of 1891, 8. 5; Act I of 
1893. 

(4» See ss. 122, 124, 125, 129, post. 

(5) See as. 122, 123. 126, 127, post. 

(Oi R. .. Copal Pass, supra, 277. 

(7) Civ. Pr. Code. O. XVI. pp. 835— 
#36, passim; Cr. Pr. Code, ss. 171, 208, 
216. 217. 319, 231. 244. 250. 252,-256. 257, 


485. 540; see also Penal Code, ss 174, 
175; and ss. 172—180, id., passim; see 
Introduction to Chapter X, post. 

(8) Ss. 123 and 124, post 

(9) S. 125, post. 

(10) S. 121, post. 

(11) Ss. 126—129, post. 

(12) S. 122, post. 

(13) Ss. 130, 131, post. 

(ID Civ. Pr. Code, O., XI, pp. 777— 
800. 

(15) See Grcenough v. Cask ell, 1 M. & 
K 98, 116; Hnmcssy v. Wright, 21 Q. B. 
D . 509, 521. 

(16) Hcnncssy v. Wright, supra, per 
Wills, J. f 521. 
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can properly order its production as evidence, vet the opposite party may 
demand a perusal of it, is, I think, opposed to all principle. If a communication 
is protected by its confidential character, it is protected in an especial degree 
as against an adversary in litigation.”(1) A person cannot be indirectly com¬ 
pelled to disclose what he cannot be directly called upon to state.(2) Under 
the law of privilege it is necessary to set it up, because it is only an excuse 
which the Judge may or may not recognise as good, and it is his decision that 
either accords the privilege or withholds it.(3) There is a great difference 
between privilege and incompetency. An incompetent witness cannot be 
examined, and if examined inadvertently, his testimony is not legal evidence ; 
but a privileged witness may be examined and his testimony is legal, if the 
privilege be not insisted on.(4) 


118. x411 persons shall be competent to testify unless the ^^i°f may 
Court considers that they are prevented from understanding 
the questions put to them, or from giving rational answers to 
those, questions, by tender years, extreme old age, disease, whether 
of body or mind, or any other cause of the same kind. 

Explanation . — A lunatic is not incompetent to testify, unless 
he is prevented by his lunacy from understanding the questions 
put to him and giving rational answers to them. 

Principle. — See Notes, post. 

s. 3 (“ Court.”) a. 120 (Parties Husbands and WiWi) 

s- 119 (Dumb Witnesses.) s. 133 (Accomplice.) 

Act X of 1873 (Indian Oaths) ; Or. Pr. Code, ss. 337, 342, 343 ; ib., s. 294 ; Ac t X of 
1865, s. 55 (Indian Succession); Act XXI of 1870, s. 2 (Hindu Wills) ; Taylor,Ev., § 1342, 
et seq Best, Ev., § 132, el seq. Powell, Ev., 9th Ed., 196—219 ; Phipson, Ev., 5th Ed., 324 ; 

Steph, Dig., Ch. XV ; Phillips and Arnolds, Ev., 3 —142 ; Wharton Ev., §§ 391—420 ; Burr. 

Jones, Ev., § 730, et seq. Stewart Rapafje’s Law of Witness, 1—301 ; Sichel’s Practice 
Relating to Witnesses, p. 16 ; Wigraore, Ev., 483, et seq. 


COMMENTARY. 


The division of function between Judge and Jury allots without question Court, 
to the Judge the determination of all matters of fact on which the admissibility 
of evidence depends and therefore of the facts of a witness’ capacity to testify.(5) 

So it was held that whether or not a child was competent to give evidence was 
a question for the Judge to decide and not for the Jury ; the amount of credit 
to be given to the statements being all that fell within the province of the 
latter.(6) And it was held that before a child of tender years is questioned 
the Court should test his capacity to understand and to give rational answers, 
and to understand the difference between truth and falsehood. It was also 
held that the Judge must form his opinion as to the competency of a witness 
before the actual examination commences.(7) The Allahabad High Court has 
agreed with this ruling(8) but the Calcutta High Court has held that while 
118 eourse may be sometimes advisable, it is not compulsory.(9) 


O) Mundhcrshaw Bcaonjco v. The New 

)ta ™ tn scy S. W. Co., 4 B.. 576 (1880). 
ioo l- yrie v * Shivshankcr , 15 B.. 7, 10 

(1OOU), 

(3) R. v. Copal Pass, supra, 286, but 
see also ss. 123, 124. post. 

(4) Roscoe, Cr. Ev., 13th Ed. 124. 

(5) Wigmore, Ev., § 487. 


(6) R. v. Hossincc, 8 W. R., Cr., 60 
(1867). 

(7) Sheikh Tahir v. R. (1906), 11 C. W. 
N. r 51. 

(8) R. v. Dhani Ram, 38 A., 49 (1916). 

(9) Nafur Shaikh v. Rmpcror, 41 C., 
406 (1914). 
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Understanding is the sole test of competency. The court lias not to enter 
into enquiries as to the witness’ religious belief, or as to his knowledge of the 
consequences of falsehood in this world or the next.(l) It has to ascertain, 
in the best way it can, whether, from the extent of his intellectual capacity and 
understanding, he is able to give a rational account of what he has seen or 
heard or done on a particular occasion. If a person of tender years, or of very 
advanced age, can satisfy these requirements, his competency as a witness is 
established.(2) The question whether a deliberate omission, to administer an 
oath or affirmation makes evidence inadmissible has been the subject of con¬ 
flicting decisions.(3) Section 5 of the Indian Oaths Act is imperative; yet 
under section 13 of that Act no omission to make any oatli or affidavit and no 
irregu arit\ in the form in which an oath is administered invalidates a proceeding 
or renders evidence inadmissible. In some rulings section 13 has been interpreted 
as permitting the Court- to disobey section 5 and refrain deliberately from 
administering any form of oath or affidavit. In other rulings it has been held 
that omission m section 13 plainly refers to one made by the witness, and 
that since in accordance with the rules for the construction of statutes a later 
section if ambiguous should be construed If possible so as to avoid contradicting 
v C rl h tl .!? " j?f taken as referring only to(4) an unintentional 
°V he Co ; lrt - a case in the Calcutta High Court 

ti c lud' i 'l 'iil intpTiti^? nil°ur and six years respectively, were witnesses and 
t e Judge had intentionally reframed from administering an oath or affirma¬ 
tion to them (apparently on account of their age), and did not seem to have 

d r ing \\ e T™4on, the conviction was set 
In a fiio il' r" * au admissibility of which wasin doubt.(5) 

rogate the witness before swearing him, or to elicit the facts upon the examina- 
tion-in-cluef, when, if his mccmpetency appears, he will be rejected.(9) 

tl A "witness may be in such extreme pain as to be unable to understand 
or, if to understand, to answer questions ; or he may be unconscious, as if in a 
fainting fit, catalepsy, or the like. 

“This applies to idiocy and lunacy. An idiot is one who was born irrational; 
a lunatic is one who born rational has subsequently become irrational. The 
idiot can never become rational \ but a lunatic may entirely recover, or have 


(1) As to the necessity in English law 
in the case of a child-witness of belief 
in punishment for lying in a future state, 
sc.- Steph. Dig., Note XL, and Whitley 
Stokes, 831. 

(2) R. v. Lai Sahai, 11 A., 183 (1889); 
R. v. Raw Sewah, 23 A., 90 (1900); as 
to age and degrer of intelligence, see Tay¬ 
lor, Ev.. 8 1377, and Roscoe, Cr. Kv., 115, 
116, JOth Ed., cited in R . v. Marti, 10 A., 
207, 210, 212 (1388), in which the history 
of legislation in India relating to oaths 
and affirmations i discussed. R. v. Shava 
post. 

(3) R. v. Mussumat Itwatya, 14 B. L 
R - 54 (1*74); 22 W. R., Cr., 14; s. c., 
R. v Srica Bhogta, 14 B. L. R., 294 (F 
B ), 23 VV. R., f'r , 12 [overruling R. v. 
Anuuto Churl.-cr hull y, 22 W. R., Cr., 7 


(1874) ]; R. v. Shava , 16 B., 259 (1891); 
per contra, R. v. Marti, supra; and Qua:re; 
R. v. Viraperumal, 16 M., 105 (1892); 

Nutido Lai v. Nistarini Dasscc, 27 C., 428 
(1900); jcc Act X of 1873, ss. 5, 13. 

(4) Rangacharya v. Desacharya, 37 B., 
231 (1913) (later Statute). 

(5) Nafur Sheikh v. R 41 C., 506 

(1914) : 18 C. L. J., 590. 

(6) R. v. Dhatti Ram, 38 A., 49 (1916). 

(7) R. v. Lai Sahai, supra; R. v. Shava, 
supra, at p. 364. 

(8) R, v. Whitehead, L. R., 1. C. C. R., 
33. 

(9) Wharton, Ev., 492; Phipson, Ev., 
Sth Ed., 432; Taylor, Ev., 88 1392, 1393; 
Wigmorc, Ev.. § 486. The preliminary 
examination is known as the voire dire. 
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lucid intervals. At the time when unscientific ideas prevailed, the deaf and 
dumb were so far treated as idiots that they were presumed to be incapable of 
testifying until the contrary was shown. This presumption has now disap¬ 
peared, and ordinarily the only question will be as to the possibility of commu¬ 
nicating with them by some certain system of signs.(1) 

te E.g.y drunkenness.(2) It must be ejiisdem generis. The disability is only 
co-extensive with the cause, and, therefore, when the cause is removed, the 
disability also ceases. Thus, a lunatic during a lucid interval may be examined. 
The return of sobriety renders a drunkard competent. 

“ This applies to the case of a monomaniac, or person affected with partial 
insanity, who may be a very good witness as to the other points than that 
on which he is insane. ,J (3) The leading case is R. v. ffill.(4:) There the witness 
believed that he had 20,000 spirits personally appertaining to him. On all other 
points he was perfectly sane. His testimony as to all other matters was received. 

An accused person cannot, in a Criminal case, be examined as a witness- 
The effect of sections 312, 343 (no oath to be administered to the accused) of 
the Criminal Procedure Code, is to render it illegal for a Magistrate to convert 
an accused person into a witness, except when a pardon has been lawfully granted 
under section 337.(5) But an accused person to whom pardon has been tendered, 
and who has accepted such pardon, ought not to be put back into the dock 
without being examined as a witness when he shows an intention not to give 
the evidence which he has led the prosecution to expect. He should be examined 
as a witness, as directed by section 337(2), of the Criminal Procedure Code, 
and then dealt with under section 339. Such a person, if tried, should be 
tried separately, and after the trial of the other accused.(6) If tried, he should 
be asked whether he relies on the pardon as a bar to his trial, and if he does so 
rely, the prosecution should first prove that the pardon has been forfeited by 
an incomplete or false disclosure. When this course is not adopted the con¬ 
viction is illegal and will be set aside.(7) The Calcutta High Court, however, has 
held that if an approver forfeits his pardon at the preliminary enquiry the 
Magistrate may at that stage put him in the dock, re-commence the enquiry 
and commit him for trial with the other accused.(8) Under section 339 of the 
Criminal Procedure Code the making of a full and true disclosure by the approver 
is not a condition precedent to the pardon ; but making an incomplete or false 
disclosure is a condition subsequent by which such pardon is forfeited.(9) With 
regard to several persons jointly accused, the rule at one time in England and 
followed in India was that, when there is no community of interest, any one of a 
number of prisoners jointly indicted may be called as a witness either for or 



(1) Wigmore. Ev„ §§ 498. 811 (see s. 
119, post). 

(2) Ib. r § 499. See Walker's Trial. 23 
How. St. Tr., 1153. 

(3) Norton, Ev.. 306. 307 ; Wharton. Ev., 
§§ 401, 418; Stewart Rapalje. op. of., $§ 
1 — 10 . 

(4) 2 Den. & P. C. C., 254. 

<5) R. v. Hanmanta. 1 B.. 618 (1877); 
and see cases cited post. In a large nutn- 
! ,cr modern English Statutes clauses 
1ave been incorporated enabling the party 
c larged with a crime to give evidence on 
his own behalf; Best, Ev., § 622. And 
emit r c r ; m j na i Evidence Act. 1898 
' 5 ^ 62 Viet., C. 36), an accused may 

fleet to gbe evidence on his own behalf. 
Sea Jdf* s 

Law of Evidence in Criminal 

cases 


(6) Artinachellam v. R. (1908) ; 31 M., 
272, following R. v. Ramasami, 24 M., 321; 
R. v. Khiali. 39 A., 305 (1917). 

(7) Kullan v. R. (1908); 32 M., 173; 
R . v. Bala (1901) ; 25 B., 675; R. v. Kothta 
(1O06), 30 B., 611. 

(8) Shashi Rajbntishi v. Emperor 42, 
C. 856 (1915); distinguishing R . v. .Vn/n, 
27 . C. 137 (1899) and dissenting from R. 
v. Manick Chandra Sirkar, 24. C 49/ 
(1897) as now obsolete and R. v. Ibani 
Bhttshan Chuckcrbutty, 37, 0. 845 (1910). 
Semite when he deviates from the condi 
tions of pardon at the Sessions court, this 
cannot be done. 

(9) Kullan v. /?., supra; R . Xain 

(1900), 27 C„ 137: R. v. Sudra (1892), 
14 A. 336. Sea ns to forfeiture, Wood* 
roflfc’.s “Criminal Procedure in India” 
where i he cAac.s are cited. 
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against liis co-defendants.(l) But the rule is now otherwise in India, and a 
person jointly indicted and jointly tried with the accused (but not separately 
tried)(2), cannot be called as a witness either for or against the accused.(3) By 
the word “ accused ” in the last sentence of section 342 of the Criminal Procedure 
Code is meant a person over whom the Magistrate or other Court is exercising 
jurisdiction.(4) A person never arrested, and against whom no process had 
issued, is a competent witness, even if a principal offender.(5) So, where a 
complaint was made to a Magistrate against A and B, and process issued against 
A only, B was held to be a competent witness on his behalf.(6) When, during 
the course of a police-investigation, one of several persons, who were arrested 
by tlie police, was illegally discharged by them, such person was held to be a com¬ 
petent witness.(7) In It. v. Liladhar(S) the reasoning in R. v. Hanmanta is 
extended to the case of an accused person against whom the Magistrate illegally 
allowed the charge to be withdrawn ; his subsequent evidence as a witness was 
held inadmissible. There is no law or principle which prevents a person 
who has been suspected and charged with an offence, but discharged by the 
Magistrate for want of evidence, being afterwards admitted as a witness for the 
prosecution. (9) YY here the public prosecutor, with the consent of the Court, 
withdrew from the prosecution of two out of several accused persons tried jointly 
for an offence, and the two accused were thereupon discharged under s. 491- of 
the Cnmmal Procedure Code and then examined as witnesses for the prosecution 
*n atth<! Pp S ° nS f° Charged were competent witnesses.(lO) Section 
263 of the Criminal Procedure Code only refers to the record of evidence and 

£ evidet^lf) g 6 fr ° m WS dut >' t0 huar * U w * tne88es and consider 

<f iimr nn!i ! ' na ^ ' 0< ^ e P rov 'de.s for the examination as witnesses 

oi jurors and assessors.(12) 

• ^ rC x S ° n hiterest in, or of his being ail executor of, a will 

is disqualified, as a witness; to prove the execution of the will, or to prove the 

Va 1 •' */ 1 !' va | 1 V to parties, and the wives and husbands of 

parties(14), dumb p t rsons(15) accoinphc e s(16), and Judges(17), v. post. Though 
such a course is most strongly disapproved, a person may, in the same suit, be 
both advocate and witness.(lB) J 


(1) R. v. Asliruff Shaikh, 6 W R., Cr., 
91 (1866). 

(2) R. v. Bradlaugh, 15 Cox., 217; Win- 
tors v. R., L. R., 1 Q. B., 390; Steph. Dig., 
Art. 108. 

(3) R. v. Hanmanta, supra: R. v. Rcmc- 
dios, 3 Bora. H. C. R.. Cr. C., 59 (1867); 
R- v. Ashgar Alt, 2 A., 260 (1879); R. v. 
Data Jiva, 10 B., 190 (1885); R. v. Mona 
Puna, 16 B., 661, 665 (1892) ; R . v. Payne, 
L. R., 1 C. C M 349. In re A. David, 5 C. 
L. R., 574 (1880;. 

(4) R. v. Mona Puna, 668, supra. 

(5) Tincklcr s case, 1 East., P. C., 354, 
cited in R. v. Mona Puna, 665, supra\ 

(6) Mohesk thunder v. Mohcsk thun¬ 
der. 10 C. L. R., 553 (1882). 

(7 ) R. v. Mona Puna, supra. 

(8; (■ ited in R. v. Mona Puna, 666, 
b uprn. 

(t) ) R- v. Bchary Rail, 7 W. R. C> 44 
(1867). 

(JO) R. v. Hussein Haii, 25 E., 422 
(1900;. 

( ll) Jabbar Shuik v. Tam is Shr.ik 39 C., 
931 (1912); nee R. v. Surath. 42 C., 608 


(1915; (all witnesses actually produced). 

(12) Cr. Pr. Code, s. 294; see R. v. 
Ram Churn , 24 W. R., 28 Cr. (1875) ; a 
juryman is not disqualified by reason of his 
having given evidence from continuing to 
sit as juryman, or taking part in deliver¬ 
ing the verdict; see R. v. Mukta Sing, 4 
B. L. R., 15. 17 (1870); Taylor, Ev., § 
1379; Best. Ev., § 187; In re Hurro Chun- 
dcr. 20 W. R., Cr., 76 (1873); see also s. 
121 note. 

(13; Act X of 1865, s. 55 (Indian Suc¬ 
cession; ; Act XXI of 1870, s. 2 (Hindu 
Wills). 

(14; S. 120. 

(15) S. 119. 

(16) S. 133. 

(17) See note to s. 121. 

(18) Ramful Shaw v. Biswanath Man- 
dal, 5 B. 1. R„ App., 28 (1870) ; Cobbctt v. 
Hudson. 1 I*.. & B., It; sec remarks in R. 
v. Brice, 2 B. & Aid., 606; 44 it is very 
unfit that a person should be permitted to 
state, not upon oath, facts which he is 
afterwards to state on oath/' and Best, 
Ev., §§ 184—187; Steph. Dig., note XL.Il. 
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119 . A witness wlio is unable to speak may give his evidence wit_ 
in any other manner in which he can make it intelligible, as by 
writing or by signs; but such writing must be written and the 
signs made in open Court. Evidence so given shall be deemed 
to be oral evidence. 

Principle , — See Introduction, ante. 


s* 3 {“Evidence”) s. 118 {Competency.) 

8. 3 {Meaning of “ Oral evidence.") 

Taylor, Ev., § 1370 ; Steph. Dig., Art. 107 ; Roscoe, N. P. Ev., 18tli Ed., 162 and autho¬ 
rities cited in the last section ; Wharton, Ev., §§ 406, 407 ; Stewart Rapalje’s Law of 
Witnesses, § 6; Wigmore, Ev., § 811. 


COMMENTARY. 

A deaf-mute is taught to give ideas by signs which must be translated by 
an interpreter skilled and sworn.(1) 

If the witness is able to communicate his ideas perfectly by writing, he 
will be required to adopt that as the more satisfactory method.(2) 

120 . In all civil proceedings the parties to the suit, and 
the husband or wife of any party to the suit, shall be competent and their 
witnesses. In criminal proceedings against any person, the JSSIands. 
husband or wife of such person, respectively, shall be a compe- Husband o^r 
tent witness. son under 

Principle. —See Introduction, ante.( 3) trial. 


8 * 118 {Competency.) s. 122 {Communications during marriage.) 

Cr. Pr. Code, s. 488 ; Act IV of 1809, ss. 51, 52 (Indian Divorce); Best, Ev., §§ 167—169 ; 
Taylor, Ev., §§ 1348—1372 ; Steph. Dig., Arts. 106, 108, 108A Note XLI ; Stewart RapaljVs 
Law of Witnesses, §§ 25—45 ; see also Index ; Wharton, Ev., §§ 457—490, 421—433. 


COMMENTARY. 

The position of parties to a civil suit is (except when otherwise regulated j^ l fc 4 C3 ,0 
by Statute) in no wise different from that of other witnosso.s.(l) Proceedings husband 
under section 188 of the Code of Criminal Procedure, which provides for the and wife, 
passing of orders for the maintenance of wives and children, arc in the nature 
of i i\ i 1 proceedings within the meaning «»f this amotion, and the prison sought to 
be charged is a competent witness on his own behalf.(5) In criminal proceed¬ 
ings, the prosecutor (though the Crown is always the nominal party prosecuting) . 
is competent, but the accused is not (v. ante). The rule in matrimonial pro¬ 
ceedings is that, upon a petition by a tfrile for dissolution of marriage on account 


Cases, however, might occur in which it 
might be absolutely necessary tor the ad¬ 
vocate to give evidence; see Best, Ev., § 
184 ; Taylor, Ev., § 1391 : Weston v. Peary 
Mohan Das, 40 C., 898 (1913). 

m Conley V. People, 83 N. Y., 478 
(Arner). 

(2) Morrison v. Lcnnard, 3 C & P., 
127 , >ut this is denied in certain American 
cases where it is said the witness should 
be perpliued tin- must Huent and natural 
mode. Wigmore. Ev.. § 811. p. 015. n. 
3 id. See also Wharton, E'v.. §§ 406 , 407 ; 
Stewart Rapalje. op. cit., § 6; as to evi 
donee by an nterpreter, see Ruston's case, 


1 Leach, C. C., 408. 

(3) And Best, Ev., § 132, el scq.; Tay¬ 
lor. Ev., § 1344, at scq: 

(4) See as to weight to be given to 
testimony of a party. Jogendro Krishna Roy 
v. Kurpal Harshi, 35 C. L. J.. 175. 

(5) In re Tokcc Bibee v. Abdood Khan. 5 
C. 536 (1879); Nur Mohamad v. Bismnlla 
Jan, 16 C., 781 (1889), followed in Rozano 
x Angles post; Hira Call v. Siiltcb Jan, 18 
A.. 107 (1895). As to examination of 
wife ns to non access of husband, see 
Rosario v. Ingles, 18 B., 468 (1894), and 
s. 112. ante; as to the corroboration of the 
mother's evidence, required by English 
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of adultery coupled with. cruelty or desertion, the parties are competent and 
compellable to give evidence of, or relating to, such cruelty or desertion , but they 
cannot in this case be examined or cross-examined as to facts relating to acts 
of adultery , and cannot, in other cases, be examined at all unless they offer 
themselves as witnesses or verify their cases by affidavit.(l) The co-respon¬ 
dent, in a suit by a husband for the dissolution of his marriage with his wife 
on the ground of adultery, was summoned by the petitioner in such suit as a 
witness. The Court did not explain to him before he was sworn, that it was 
not compulsory upon, but optional with him, to give evidence or not. He did 
not object to be sworn, and replied to the questions asked him by the peti¬ 
tioner s counsel without hesitation, until he was asked whether he had had 
sexual intercourse with the respondent. He then asked the Court, whether he 
was bound to answer such question. The Court told him he was bound to do 
so, and he accordingly answered such question, answering it in the affirmative. 
Had the Court not told him that he was bound to answer such question, he 

T iiTnf'lT f ° <?T e V» Hdd such circumstances, that the 

cc-respondent had not offered ’ to give evidence, within the meaning of 

S A CCt to . vLlonro o? 6 Act > therefore his evidence was not admissible.(2) 
As to evidence of communications during marriage, see section 122 post In 
criminal proceedings it ha3 been seen (v a,,/A * 1 ,;. ’ i 

person jointly indicted and tried with til; ? 7 °l “ y 

So much of the section as declares husbands and wit com P w ‘ ttless ' 
onoh r.tLnr in mminni ^ uusoanas ana wives competent witnesses 

against each other m criminal proceedings differs from the English rule accord¬ 
ing to which persons are, in general incornnetentm ° Sn ’ ^, 0 a , 

under the Criminal Evidence' Act, 18<» Si- 62 vU ’ g 

charged with an offence and the husband or lit of , 1 CVfily P RTSOn 

petent witnesses for the defence atelr ?8 ll ° n pers °" are , “°"iT' 

in accordance with the Full Bench deridon i n '"’tlJ <• P ro « :edm Ss(4) , hut is 
In England, in addition to the hull,.,,,,! St. "'V ’ V ' 

criminal offences, who arc in general only admissible m°r ?t rsons ?' la *g ed ' v ‘^ * 1 2 3 
person charged though in some few ,,w, they'am competmitlo’ the* pmsec,® 
tion, the only classes of persons now incompetent to testify arc persons who in 
cases of High Treason or misprision of Treason (other than such as consist in 
injuring or attempting to injure the person of the Sovereign) am not included or 
properly described in the list of witnesses delivered to the defendant, and, 
secondly, persons devoid of sufficient understanding to know what they are 
about.(6) It has been held that in India under this section both parties to a 
divorce are competent to prove non-access and the consequent illegitimacy 
of a child.(7) An incriminating statement made by wife to husband is 
inadmissible. (8) 


12 1. No Judge or Magistrate shall, except upon the special 
order of some Court to which lie is subordinate, be compelled 
to answer any questions as to his own conduct in Court as such 
Judge or Magistrate, or as to anything which came to his 


law, see Cloe v. Manning, L. R., 2 Q. B. 
D., 611 ; Lawrence v. Jngmire, 20 L. T. X 
S ., 391. and note to k. 134, post 

(1) Act IV of 1869, ss. 51, 52 (Indian 
Divorce), and sec Kelly v. Kelly, 3 B. 1.. 
R., App. 6 0869) ; DcHretton v. DeBretton. 
4 A.. 49 (1881); an to English rule, sc- 
Stcph. Dig,, Art. ]09. 

(2) DcRrcttan v. DcBreUon, supra. 

(3) Taylor, Ev., 58 1371, 1372; Steph. 
Dig., Arts. 108, 1 08 A; Whitley Stokr , 
831. 


(4) Taylor, § 1342—3, Stephen's Comm. 
(14th edition), v. II, p. 307. 

(5) 6 W. R., Cr., 21 (1866); s. c.. B. L. 
R . Sup. Vol.. F, B.. App. 11. and see for 
a case under the earlier law. R. v . C,oi %r 
Chand, 1 W. R., Cr., 17 (1864) 

(6) Taylor, § 1372 (g). 

(7) John Howe v. Charlotte He ac -*g 
M . 466 (1916). 

(8) fhsanan v. Etnp., 25 Cr. f r 

0922). ‘ 
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knowledge in Court as such Judge or Magistrate; but he may be 
examined as to other matters which occurred in his presence 
whilst he was so acting. 


Illustrations. 

(a) A y on his trial before the Court of Session, says that a deposition was improperly 
taken by B, tho Magistrate. B cannot be compelled to answer questions as to this except 
upon the special order of a Superior Court. 

( b ) A is accused before the Court of Session of having given false evidence before B , 
a Magistrate. B cannot be asked what A said except upon the special order of the Superior 
Court. 

(c) A is accused before the Court of Session of attempting to murder a Police-officer 
whilst on his trial before B, a Session Judge. B may be examined as to what occurred. 

Principle.—The general grounds of convenience ( e.g the inconvenience 
of withdrawing a Judge from his own Court) and public policy.(l) This section 
clears up a doubtful point of English law. It is hardly necessary to add that, 
with regard to things not coming to his knowledge in Court as Judge, a Judge 
is as competent and compellable a witness as any other person.(2) 

s. 3 (“ Court”) 89. 35— 166 ( Examination . ) 

s. 118 (Competency.) s. 165 ; Pbov. 2 (Judge's power to put 

questions.) 

Stepli. Dig., Art., Ill ; Taylor, Ev., § 938 ; Pkipson, Ev., 5th Ed., 182 ; Best, Ev., § 
184, 188 ; Stewart Rapalje’s Law of Witnesses, §§ 45, G8u, 275 ; Wharton, Ev., § GOO. 


COMMENTARY. 

The privilege is that of the witness, i.e., of the Judge or Magistrate of whom Judges and 
the question is asked. If he waives such privilege or, does not object to answer Magistrate*, 
the question it does not lie in the mouth of any other person to assert the 
privilege.(3) No definition is given of “ Judge ” or “ Magistrate ’’ in the Act, (4) 

Arbitrators who are (but to a narrower extent) within the rule in England, 
appear from the terms of the section itself, not to be within it.(5) This Act 
contains no provisions against the competency of Jurors to give evidence as to 
what passed between them in the discharge uf their duties ; but m the case 
cited the English rule on this point has been adopted, and it has been held that 


(1) See R. v. Gasard, 8 C. & P. t 595; 

Bucclcuch v. Metropolitan Board of Works. 
L. R.. 5 H. L.. 418; Best. Ev. § 188. p. 
176, note; Taylor, Ev., 8 938. As to 
illust (c) f see R. v. Lord Thanet, 27 St. 
Tr., 836; anti for the law before the Act. 
Ramasami v. Rama, 3 Mad. H. C. R.. 
372 (1867) [evidence of subordinate 

Magistrate holding preliminary enquiry 
into a criminal charge). 

(2) Steph. Dig., Art. Ill and Note 
XU I : Taylor, Ev.. § 1379: Best. Ev., 
supra: Stewart Rapaljc. op. cit., §5 45. 
68 n.. § 275; Wharton, Ev., § 600. 

(3) R . v. Chaddi Khan , 3 A., 573 (1881). 
As to the meaning of the word ‘ com¬ 
pelled ” in the section, see R. v. Gopal Das*. 
3 M. t 277 (1881), and in s. 132, see Bmp. 
v. Banarsi. 46 A.. 254. 

(4> Cf. definition given in Penal Code. 


s. 19, and Act 1 of 1868, s. 4, sub-section 
( 13 ). Sec now Act X of 1897. 

(5) Bucclcuch v. Metropolitan Board of 
Works. L. R., S H. L., 418; Amir Begam 
v. Badr-ud-din Husaini. P. C., 19 C. L. J., 
494 (1914). In re Whitcly 1 Ch.. 55S 

(1891); 64 L. T., 81; O’Rourke v. Com¬ 
missioners for Railways, 15 App. Cas., 371 ; 
Ellis v. Saltau, 4 C. St P., 327 (n) a; 
Whitley Stokes. 831. In England, it has 
been also held that a barrister cannot be 
compelled to testify as to what he said in 
Court in his character of a barrister, 
Curry v. Walter, 1 Esp., 456; Steph. Dig., 
Art. 111. And a further rule exists 
against the competency of jurors to give 
evidence as to what passed between the 
jurymen, in the discharge of their duties. 
Steph. Dig., Art. 114; Best. Ev.. §5 579. 
580; Taylor, Ev., §§ 942—945. 
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atements or evidence of admissions by Jurors as to their mode of reaching 
their verdict are inadmissible.(l) In this case it was alleged that Jurors had 
reached their verdict by casting lots and evidence of another witness was 
admitted in support of this statement. 

A Judge cannot without giving evidence as a witness in the usual way, 
import into a case his own knowledge of particular facts.(2) A judgment 
based on materials which are not in evidence, or on the personal knowledge of 
the Judge, is not in accordance with the Law.(3) But in a case in the Madras 
High Court it has been said that a Judge is entitled to use his general 

Xlif “h ex P enenC(i -(4) When a Judge gives evidence, he should be 
sworn like other witnesses (5) In a case tried by a Sessions Judge with the aid 
of assessors, it was held that a Judge is a competent witness, and can give evidence 
in a case being tried before _ himself even though he laid the complaL, acting as 
a public officer ; provided that he has no personal or pecuniary interests} in the 
subject of the charge ; and he is not preclinWl fbX 1 c y i v • a- • ,ii, y 
with the evidence, Vwhich his own forms a n i m 
is not disqualified from dealing with a case iudiciallv A t lc ? u 8k a Magistra e 
character of Magistrate it may have been his dntv t . r 'l ul ' e ^’’ * ;iecausu 1 
yet a Magistrate ought not to act judicially in a c -ise wU tif ^ P rouecdl “?> 1 2 3 > 
for his doing so, and where he himself discovered the nff ttere ! s . uo , 
prosecution, and where he is one of the principal witness C e , aiKl mltlated 
Further, a Magistrate cannot himself be a a ^ } 

sole judge of law and fact. A Jud«e who is f wt i i H 1,1 wl V * h he 18 th f 
give his own evidence and then proceed to a decision fi tL case ffi which thaJ 


(1) Emperor v. Harkumar Barman Roy, 
40 C., 693 (1913). But the competency of 
Jurors in a case which they are trying 
is a different question for which see s. 
118. ante. 

(2) Harpurshad v. Shco Dyal, 3 I. A., 

259, 286 (1876); Rousseau v. Pinto, 7 
W. R., 190 (1867); Mecthun Bibee v. 
Bushcr Khan, 11 Moo, I. A., 213, 221 
(1867); Kal/onass v. Gunga Gobind, 25 
W. R., 121 (1876) ; Sooraj Kant v. Khodce 
Narain, 22 YV. R., 9 (1874) ; R. v. Don¬ 
nelly, 2 C., 405, 416 (1877) ; Grish Chun¬ 
dcr’ x. R., 20 C., 857, 865 (1892) : R. v. 
Batik Biswas, 1 B. L. R. A., Cr,, 13 
(1868). As to the duty of the judge to 
state to the accused the facts he himself 
observed, and the right of the accused to 
cross-examine thereon, see In re Hurro 
thunder, 20 YV. R., Cr., 76 (1873); Grish 
Chundcr v. /?., supra, 866. It is extremely 
improper for a Magistrate in disposing of 
a case, to rely in any way on statements 
made to him <. u t of Court. R. v. Saha- 
dev, 14 B., 572 (1890). In Sri Balustt 
v. Sri Balusu, 22 M., 427 (1898), the 

Court says: “the District Judge of Goda- 
\cn says, 4 the people have settled down 
under the law enunciated in 1862.’ He 
can hardly recollect the state of things 
prior to 1862, but his statement of the 
present state of things is founded on 
personal knowledge.*’ 

( 3) Durga Prasad Singh v. Ram Doyal 
Chaudhuri, 38 C.. 153. 

(4) Laksh mayya v. Sri Raja Varadaraja 


Apparow, 36 M, 168 (1913), see ante, 
Commentary on s. 3. 

e xv* sh:gh v - Gancsh Mookcrjce, 

9 W. R„ 252 (1868). 

PnstfP R rl V ' Bhola ” a ‘li Sen, 2 C., 23 

430 ( nR7l\ r V ' Hita LaH - 8 11 L - R - 422 - 
43° (187J); l n te Hurro Chundcr, 20 

rj ’’ Cr ’ /6 ( 187 3) ; Grish Chundcr v. 

supra; R. v. Donnelly, ante; Wood v. 
Corporation of Calcutta, 7 C., 322 (1881) * 
Lobur, Domini v. Assam Railway Com- 

Co!l / S’ ® ! 5 (1884): Swamirao v. 

Collector of Dhanvar, 17 B., 299 (1892)- 

Kashmath Khasgivala v. Collector of Poona, 
8 B 5,3 (1884), and R. v . Mayor, 1 Q. 

2' j^'nsofx' V - hcro ~ sha Pestonji. 18 

.44- (1893): A loo Nathu v. Gagubha 
Dtpsanj, 19 B„ 608 (1894). The same 
person should not be both Judge and 
prosecutor. ^, x. Nadi C hand, 24 W. R„ 
\ c PPno-P v - Gungadhar Bhunjo, 

, a’ £2 /,‘l 78) = P v - Randan, 

a. A.. 806 (1880) ; In re Hot l al oo \\r 

R.,Cr 75 (.874) (appeal U Cruk chun- 
der v. R„ 2D C„ 865 ; R. v . Sahadcv 14 
®- 572(1890). And a public prosecutor 
should be without personal interest. R. v. 
Kashinath Dinkar, 8 Bom H C R Cr 
Ca., 126 (1871), * 

(7) R. v. Mukta Sing, 4 B. L R Cr , 
15 (1870), s. c., 13 W. R. f Cr.. 60. *’ 

(8) R. v. Bholanath Sen , supra, 29: and 
see remarks of Phear. J., in re Hurro 
Chundcr, 20 W. R. Gr., 76 (1873): and 
of Markby. J., in R. v. Donnelly, 2 C., 
405, .114 (1877); Taylor, Ev., § 1379, 




PRIVILEGE. 


893 


evidence is given.(l) Where in such a case he has given his evidence and 
convicted the accused, his having so acted makes the conviction bad.(2) The 
conviction is not absolutely bad. It is open to the Court to uphold the conviction, 
if it is of opinion that, after rejecting the Magistrate’s evidence, there is other 
evidence sufficient, if believed, to support the conviction.(3) Quaere , whether 
the presence of assessors takes the case from without the operation of the last- 
mentioned rule. (4) 


Where a Magistrate in whose Court a complaint of rioting and mischief 
had been filed made a personal inspection of the locus in quo , which inspection 
was not made only for the purpose of better understanding the evidence which 
had already been given, held, that by so doing he had made himself a witness 
in the case and had thereby rendered himself incompetent to try it; held, further 
that where a Judge is the sole judge of law and fact in a case tried before him¬ 
self, he cannot give evidence before himself or import matters into his judg¬ 
ment not stated on oath before the Court in the presence of the accused.(5) 
When a Magistrate was present at a search made by the police during inves¬ 
tigation and in all probability he came to know of some facts in connection 
with the case, it was held to be expedient that the case should be tried by some 
other Magistrate.(6) 


122 . No person who is or has been married shall be com¬ 
pelled to disclose any communication made to him(7) during 
marriage by any person to whom he is or has been married ; 
nor shall he be permitted to disclose any such communication, 
unless the person who made it, or his representative in interest, 
consents, except in suits between married persons(8), or pro¬ 
ceedings in which one married person is prosecuted for any crime 
committed against the other. 


Principle. — The protection given by this section has been said to rest 
upon the ground that the admission of such testimony would have a powerful 
tendency to disturb the peace of families and to weaken, if not to destroy, the 
mutual confidence upon which the happiness of the married state depends.(9) 
The exception is made ex necessitate rei. It has, however, been pointed out(10) 


(1) R. v. Donnelly, supra, per curiam; 
Taylor Ev., § 1379 ; Grish Chundcr v. R., 
20 C., 857, 865 (1892) ; Hari Kishore v. 
Abdul Baki, 21 C., 920 (1894); Swamirap 
v. Collector of Dhanvar , 17 B., 299 (1892). 
See Mso R. v. Fattch Chanel , 24 C., 499 
(1897). The cases of Grish Chundcr v. 
R.. 20 C., 83? (1892) ; and Sadhana Vpa- 
dhya v. R., 23 Z., 328 (1895), were dis¬ 
tinguished in the matte! of Anando Chun¬ 
dcr v. Basu Mudh, 24 C., lfj? (1896). 

(2) R. v. Donnelly, supra, p, > Markby, 

J. 

(3) lb., per Prinscp, J. 

(4) See R. v. Mukta Singh, supra; and 
R. v. Donnelly, supra, 414. in which latter 
case the correctness of the former deci¬ 
sion, in so far as it proceeded upon the 
ground that the presence of assessors 
brought the case within the general rule 
laid down by it is doubted. 

(5) R. v. Manikaiy, 19 M.. 263 (1896); 
but a Magistrate who views a place merely 
to better understand the evidence does not 
make himself a witness. In re Lallfi, 19 


A.. 302 (1897). 

(6) Gya Singh v. Mohamcd Soliman, 5 
C. W. N.. 864 (190H. 

(7) In this section ‘ he.* ‘ him ’ and 
‘his.’ include 1 2 3 4 5 she.’ ‘her' and ‘her:’ Act 
X of 1897. As to the meaning of the words 
“ permitted ” and “ compelled in this sec¬ 
tion. see R. v. Gopal Dass, 3 M., 271 
(1881). 

(8) E. g., such communications may be 
disclosed under s. 5 3 Act IV of 1869; v. 
s. 120. ante. 

(9) Taylor, E$ 9f)9 : Best. Ev., § 586 

r v 10) Wigmoty g v 3041, Bcntham 

says: ‘Hard.’ hardship/ ‘ policy.' ‘peace 
of families ’ absolute ‘ ne ycssitv “ some 
such words a.-. are the vehicles by 

which the faint spai t f reason that exhi¬ 
bits itself is conveyed, 'hose arc the lead¬ 
ing terms, and these ar all you are* 
furnished with; and out of hese you are 
to make applicable ns distinct and intelli¬ 
gible a proposition as you can. ' Rationale. 
Book IX. Part IV, c. v. 


Communi¬ 

cation 

during 

marriage. 
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that no argument advanced for the privilege has ever risen to a higher level 
than an appeal to considerations of sentiment; and the conclusion of the Com¬ 
missioners of Common Law Procedure in their second report was that husband 
and wife should be competent and compellable to give evidence both for and 
against one another on matters of fact, as to which either could be examined* as 
a party in the cause. 

a. 120 {Competency of Husband and wife.) s. 165, Paov« 2 {Judy's power to question.) 

Taylor, Ev., §§ 909—910A; Best, Ev., § 586; Roscoe, N. P. Ev., 18th Ed., 164, 169 ; 
Steph. Dig., Art. 110; Wharton, Ev., §§ 427—432; Rapalje’s Law of Witnesses,/ 274 ’; 
Hageman’s Privileged C iinraunications, §§ 165—1S8 ; Wigmore, Ev., §§ 22, 27, el seq. 

COMMENTARY. 


Communi¬ 

cation 

during 

marriage. 


-Flic protection is not confined to cases where the communication sought 
to be given in evidence is of a strictly confidential character, but the seal of the 
aw is placed upon all communications of whatever nature which pass between 
husband and wife (1) An incriminating statement made bv wife to husband 
is madmibsble.(-) It extends also to cases in which the interests of strangers 
are solely involved as well as those in wluch the husband or wife is a party on 
the record. It is, however, limited to such matters as have been communicated 
during lie marriage, and, consequently, if a man were to make the most con¬ 
fidential statement to a woman before he married, and it was afterwards to 
become of importance in a civil suit to know what that statement was the 

Sion wo n nld C if * mt °T T (1 ^^d ™th respect to the conimu- 
mcataon, would, as it seems, be bound to disclose what she knew of the 

matter. (3) The privilege extends only to persons who legally and technically 
are husband and wife, and therefore there is none where the marriage is void (4) 
A document, even though it contains a communication from a husblnd to w 
or vice versa, m the hands of third persons, is admissible in evidence V for in 
producing it, them is no compulsion on, or permission to, the wife or husband 
to disclose any communication. The section protects the individuals aud not 
the communication, if it can be proved without putting into the box for that 
purpose the husband or the wife to whom the communication was made. So 
where on a trial for the offence of breach of trust by a public servant, a letter 
was tendered in evidence for the prosecution which had been sent by the accused 
to his wife at Pondicherry and had been found on a search of his house made 
there by the police ; it was held that the letter was admissible in evidence 
against the accused. (5) The privilege continues even after the marriage has 
been dissolved by death or aivoxee.{6) So. where a woman, who had been 
divorced and had married another person, was offered as a. witness against her 
former husband to prove a contract which lie had made during the oovej^ure 
Lord Alvanlev rejected the evidence, adding : " It can never be endured that 
the confidence which the law has created while the parties remained in*the most 
intimate of all relations, shall be broken, whenever by tbe misconduct of one 
party the relation ) xB $ been dissolved.”^) The words “ has been married ” 
in the above sec ti« m gjve effect to this dic tum, fhe rule being “ that nothing 


M.'ft Gr' «5 r —' v “ 

(>) Ihsanari /; p 25^r. L. T. 783 
11922). \ ' 

(3) I aylor, Ev. # j'j ; S ec Wharton, 
i'.v., §8 427- V2; ‘ ’.apalje, op. cit. § 
274. 

(4) See Vigmore. Ev., p. 3042: “Their 
domestic pace may be shattered at any 

litigant’s liscrction- .Again its (the 

rule’s) bnefita are not lost by the ingeni¬ 
ous wrr.g doer who brings himself within 


its iorraal terms by marrying the witness 
alter service of subpa-na and thus creating 
nd hoc a domestic peace which is to be 
jealously safeguarded." 

(5) R. V. Donoghue, 22 M., 1 (1898). 

(6) Taylor, Ev., § 910; Roscoe' N. P., 
Ev., 18th Ed., 169. Monroe v. Twist let on, 
Pea. Add. Cas., 221; Aver son v. Lord 
Kxnnaird, 6 East.. 192, 193; O'Connor \. 
Marjoribanks, supra, but see Wigmore, 
Ev., pp. 3054, 3055. 

(/) Monroe v. Twistlclon, supra. 
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shall be extracted from the bosom of the wife which was confided there by the 
husband ; she may yet be admitted to testify to facts which came to her know¬ 
ledge by means equally accessible to any person not standing in that relation. (1) 
In a case it was held that where there was no representative in interest 
who could consent to the disclosure of a communication made by a deceased 
husband to his wife during their marriage, the widow could not be regarded as 
being his representative in interest for the purpose of giving such consent and 
could not be permitted to disclose such communication.(2) 



123. No one shall be permitted to give any evidence(3) ^ s vi ^ nce 
derived from unpublished official records relating to any affairs affairs of 
of State, except with the permission of the officer at the head blate * 

of the department concerned, who shall give or withhold such 
permission as he thinks fit. 

124. No public officer shall be compelled to disclose com- communic 
munications made to him in official confidence, when he consi- tion. 
ders that the public interests would suffer by the disclosure. 


Principle*— Public policy ; prejudice to the public interests by disclo¬ 
sure.^) If it were not so it would be impossible to communicate freely.(5) 
If the giving of such evidence would be injurious to the public service, the 
general public interest must be considered paramount to the individual interest 
of a suitor in a Court of Justice. The public officer concerned, and not the 
Judge, is to decide whether the evidence referred to in these sections shall be 
given or withheld, because the Judge would be unable to determine this question 
without ascertaining what the document or communication was, and why the 
publication or disclosure of it would be injurious to the public service—an 
enquiry which cannot take place in private and which taking place, may do 
all the mischief which it is proposed to guard against.(6) The Allahabad 
High Court has however recently held(7) that it is for the Court to decide 
whether or not a particular document for which privilege is claimed under 
this section, is a communication made to a public officer in official confidence. 
If the Court decides that it was so made, then it cannot compel its disclosure, 
and the public officer himself is the sole Judge whether its disclosure would 
or would not be in the public interest. But it has also been held(8) that au 
officer’s refusal to disclose a document on grounds of public policy is final and 
that it is not competent lor the Court to call for and examine the secret 
archives of the state in order to satisfy itself of their confidential nature. 

a. 3 (“ Evidence.") s. 165, Paov. 2 (Judge'a power to put 

s. 162 (Production of document referring questions or order production.) • 

to matters of State.) 

(1) 1 Grcenleaf, Ev., § 254, 7th Ed., 
cited in Best, Ev., § 586. 

(2) Nawab Hoxvladar v. Emperor, 40 C., 

391 (1913) ; 18 C. L. J., 65n. 

(3) Oral or documentary; v, s. 3, ante. 

(4) Wadecr v. East India Company , 8 
D. G. M. & G., 191 [production does not 
depend on the question of the person 
culled on to produce, being a party to 
the suit or not] ; Moodaiay v. Morton, 1 
B. C. C., 471. 

(5) Smith v. East India Company, 1 
Pit., 55; The Bcllcrophon, 44 L. J., Adm., 

5; Hcnncssy v. Wright t post. 

(6) Per Pollock, C. B., in Bcatson v. 

Skene. 5 H. & N., 838, 853; as to the 


meaning of the word compelled ” in 

this section, see R. v. Copal Dass, 277, 
supra. Nagaraja Pillai v. Secretary of 
State. 39 M.. 304 (1916). 

(7) Collector of Jaunpur v. Jamna 
Prasad, 44 A., 360 ; s. c., 20 All. h. J., HO. 
in Phipspn Ev., 6th Ed., 195. the Eng¬ 
lish rule is stated to be that when the 
head of the department by person or proxy 
objects, the judge will not compel the 
production nor decide upon the validity 6f 
the objection, unless it is a palpably futile 
one; see I.al Tribhoxvan v. deputy Com 
missioncr, Pysabad , 47 1. C., 225. 

(8) Lai Tribhoxvan v. Deputy Commis¬ 
sioner, Fyzcibad. 47 I. C., 225. 
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Act V of 1889 (Disclosure of Official Secrets); 21 Geo. Ill, cap. 70, s. 5 [Prosecutions 
against Governor-General or Member of Council, Production of Order in Council]. 

Taylor, Ev., §§ 946—948A ; Roscoe N. P. Ev., 172, 173 ; Best, Ev., § 578 ; Steph Dig., 
Art, 112 ; Bray on Discovery, 547, 549 ; Powell, Ev., 9th Ed., 242 , 243, 273, 274 Phip- 
son, Ev., 5th Ed. 180 ; Wharton, Ev., §§ 604A—605 ; Rapalje’s op. cit. §276 ; Hageman’s 
Privileged Communication, §§ 301—317. 


COMMENTARY. 

Under this head have been held to come the deliberations of Parliament, 
the proceedings of the Privy Council when confidential, State secrets and papers, 
communications between public officials in tffie discharge of their public duties, 
political communications and the like.(l) And it has been held in England 
that where the head of a Department of Government states at the trial of 
an action that the production of a particular document by the Depait- 
ment would be injurious to the public interest, the Judge ought not to order 
its production.(2) It has been doubted whether a Government Resolution 
relating to the conduct^ of a Deputy Collector can properly be described as 
relating to an allair of State ; but it was held that if it could be so regarded the 
Government had in relying on it in their list of documents practically conceded 
permission. (3) Communications, though made to official persons, are not 
privileged when they are not made in the discharge of any public duty ; and 
so letters by a pri\ate individual to the Postmaster-General, complaining of the 
conduct of a postal official, were held not to be protected.(4) It has been 
recently held that an entry in a Posting Register noting the time when particular 
Preventive officers were ordered to be at their stations was not privileged.(5) 
Objection may be taken by the public officer, or by the party interested in 
excluding the evidence, or by the Judge himself. "No sound distinction can 
be drawn between the duty of the Judge when objection is taken by the respon¬ 
sible officer of the Crown or by the party, or when no objection being taken 
by any one, it becomes apparent to him that a rule of public policy prevents 
the disclosure of the documents or information.’’(6) The exclusion when 
allowed is absolute, so that in the case of documents no* secondary evidence is 
admissible.(7) The latter section is confined to public officers, though who are 
'such is not defined. The former embraces every one. Section 123 leaves the 
discretion with the head of the department; section 124 makes the officer 
himself the judge of the propriety of waiving the privilege. In no < ase has 
the Court any authority to compel disclosures, if the objection is raised by tho 
proper authority.(8) In the undermentioned case the accused was convicted 
of criminal breach of trust in respect of three gold bangles. The evidence went 
to show that the accused insured a parcel in the post office as containing these 
gold bangles, but shortly after delivery to the addressee, the parcel was found 
to contain only a piece* of steel. One of the witnesses deposed to having sold 
the steel to the accused. Accused’s counsel asked the Superintendent of Post 
Offices the name of the person who had informed him about the sale of the 
steel to the accused ; but the Sessions Judge refused to allow the question 


( 1) See Text-books cited above, et ibi 
casas. 

(2) Williams v. Star Newspaper Co. 
(1908), Times L. R.. v. 24, p. 297. 

(3) Jehangir v. Secretary of State, 6 
Bom. L. R., 131. 160 (1903). 

(4) Make v. Pit ford. t M. & Rob., 198. 

(5) Rnkumali v. Emperor, 22 C. W. N., 
451 ; s. c., 19 Cr. L. J., 524. 

(6) Per Wills. J., in Hennessy v. Wright, 
21 Q. B. D.. 509. in which all the author¬ 
ities arc reviewed; and it was held that 


an affidavit of objection by the Secretary 
of State to production sufficed to justify a 
refusal to give discovery. See Jehangir v. 
Secretary of State, 6 Bom. L. R., 160 
(1903). / 

(7) Home v. Dcntinck, 2 B. & B.. 130; 
Dawkins v. Rokcby, L. R., 8 Q B., 255; 
Hennessy v. Wright, supra. 

(8) Norton, Ev., 309; Jehangir v 
Secretary of State, 6 Bom. L. R., 160 
(1903) ; sec note to s. 162, post. 
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to be put, as he was of opinion that the Superintendent was protected by this 
section and the next, but it was held that neither section had any application.(1) 
And it has been held that documents produced and statements made under 
process of law (e.g., under the Income Tax Act) cannot be said to be made in 
official confidence within the meaning of this section.(2) Recently a statement 
made to the Collector by a person applying to have his estate taken under 
the Court of Wards, setting forth his financial position, that is to say, the details 
of his property and liabilities, was held to be a communication made to a public 
officer in official confidence within the meaning of this section, and could not 
therefore be used as an acknowledgment of any liability mentioned therein.(3) 


125. No Magistrate or Police-officer shall be compelled to inform- 
say whence he got any information as to the commission of any comnfission 
offence, and no Revenue-officer shall be compelled to say whence of offences, 
he got any information as to the commission , of any offence 
against the public revenue. 

Explanation .— c Revenue-officer * 1 2 * * * * * * 9 in this section means any 
officer employed in, or about, the business of any branch of the 
public revenue.(4) 

Principle..—While it is perfectly right that all opportunities should be 
afforded to discuss the truth of the evidence given against a prisoner : oil the 
other hand, it is absolutely essential to the public welfare, that the names of 
parties who give information should not be divulged; for otherwise,—be it 
from fear, or shame, or the dislike of being publicly mixed up in enquiries of 
this nature,—few men would choose to assume the disagreeable part of giving 
or receiving information respecting offences, and the consequences w’ould be 
that many great crimes would pass unpunished.(5) For the same reason, 
counsel for the defence is not entitled to elicit trom a witness for the prosecution 
that he is a spy or informer.(6) But a detective cannot refuse on grounds of 
public policy to say where he was hidden.(7) 

s. 118 ( Competency .) s. 27 ( Information received from Accuse. ) 

s. 185, Prov. 2 (Question by Judge.) 

Act XV of 1887, 8. 13 [see note (2), infra ]; Act V of 1802, s. 12 (*6); Taylor, Ev., § 

939, 941 ; Best, Ev., §578; Steph. Dig., Art. 113 ; Roscoe, Cr. Ev., 13th Ed.. 130,132; 

Pliipson, Ev., 5th Ed., 182; Rapalje’s op. cit t § 270; Wharton, Ev., §004; Hageman’s 
Privileged Communications, §§ 301—305. 


COMMENTARY. 


The section draws no distinction between public and private prosecution.(8) information 

Though the section does not, in express terms, prohibit the witness, if he be a? to coin- 

1 ' r mission of 


(1) R. v. Rantadhan Maharam, 2 Bom. 
L. R., 329 (1900). 

(2) Vcnkutachclla Che!liar v. Sam- 

potha Chettiar (1909), 32 M., 62: ref. to 
Collector of Jaunpur v. Jam na Prasad, 44 
A - 360: s. c. ( 20 Ail. b. J,. 140: and see 
J(idol,ram Dcy v. Bulloram (1899), 26 C., 
281 . 

' 3 i i Collector of Jaunpur v. Jamna 
Prasad, 44 A., 360 (1922). 

*4) 1 his section was substituted for the 
original s. 125 by Act III of 1887. hv s. 

13 A ct XV of 1887. kind Act V of 1892, 

12. Commandants and Seconds in com¬ 

mand of Military Police, in Burma and 


W, LE 


^ . ,, , “ . offenoe. 

Bengal, are entitled to all the privileges 

conferred by thi9 section on 1 

’dice-officers. 

As to the meaning V>f the wo 

rd " compcll- 

cd ” in this section, see ft. v. 

Gopal jpass, \ { 

277, supra. 


(5) Taylor. Ev.. § 941 ; R. 

v. Hardy. 24 

How. St. Tr., 808, 816; Home 

v. Bcatinck, 

2 B. & B., 162; Hcnncssy v. fi 

'right , supra, 

512, 513. 


(6) Ainrila Lai Hasra v. 

Emperor, 42 

C., 957 (1915). 


(7) lb. 


(8) A distinction which is 


English rule. :<ic R. v. Richar 

Xn.V F 9c 

V.. 693; Marks v. Bvyfus, 2 

'5 Q. B D._ 
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willing, from saying whence he got his information, the English authorities and 
a consideration of the foundation of the rule show that the protection does nob 
depend upon a claim being made, and that it is the duty of the Judge, apart 
from objection taken, to exclude the evidence.(1) A fortiori , if objection is 
taken it cannot be made the ground of adverse inference. (2) The rule applies 
not only upon the criminal trial, but upon any subsequent civil proceedings 
arising out of it.(3) The English rule protects not only the names of the persons 
by, or to, whom the disclosure was made, but the nature of the information given, 
and any other question as to the channel of communication, or whoX was done 
under it.( 4) The Court has under this section apparently no discretion to 
compel an answer(5), even if it consider disclosure necessary to show the 
innocence of the accused. (6) 

126. No barrister, attorney, pleader or vakil shall at any 
time be permitted, unless with his client’s express consent, to 
disclose any conununication made to him in the course and for 
the purpose of his employment as such barrister, pleader, attorney 
or vakil, by or on behalf of his client, or to state the contents or 
condition of any docmnent with which he has become acquainted 
in the course and for the purpose of his professional employment(7), 
or to disclose any advice given by him to his client in the course 
and for the purpose of such employment: 

Provided that nothing in this section shall protect from 
disclosure— r 

^7 such communication made in furtherance of any 
[illegal] purpose (8) ; 

(2) Any fact observed by any barrister, pleader, attorney 
or vakil, in the course of his employment as such, showing that 
any crime or fraud has been committed since the commencement 
of his employment. 

It is immaterial whether the attention of such barrister, 
[pleader] (9), attorney or vakil was or was not directed to such 
facts by or on behalf of his client.(lO) 



494; Steph. Dig., Art. 113. In re Mohesh 
Chunder, 33 W. R., Cr., 1, 10 0870); see 
v. Richardson, supra, adversely re¬ 
viewed in Worthington v. Scribner. 109 
Mass, 487 (Arncr.), cited in Rapalje’s op. 
cit., p. 456. 

H) Marks v. Beyfus, supra; Hcnncssy 
v. Wright, 21 Q. ft. d., 509, per Wills, J 5 
Weston v. Peary Mohan Das, 40 C., 898 
(1913) per Woodroflc, J. 

(2) Weston and others v. Peary Mohan 
Das (supra). 

(3) Marks v. Bey fits, supra. 

(4) Phipson, Ev.. 5th Ed., 182; R. v. 
J lardy, supra ; Marks v. Bey f us, supra. 

(5) S. 165, Prov. 2, post. 

(6) According to the rule, in Marks v. 
Bcyfus, supra. 

(7) In R v. Bala Dharma, 4 B >m. L. 
R., 460 (1902), the communication was 
held not to he 11 in the course," etc. See 


on this section Gopilal v. Lakhpat Rai, 41 
A.. 135, s. c., 48 I. C., 605. 

(8) The word within brackets was sub¬ 
stituted for "criminal" by s. 10 of the 
Amending Act XVIII of 1872. This sub¬ 
stitution Carries the rule perhaps somewhat 
further than has been established in Eng¬ 
land (see Steph. Dig., Art. 115), but is in 
conformity with the opinion expressed by 
Turner. V. 0.. in Russell v. Jackson, 9 
Hare, 392, and Rolfe, V. C., in Follett v. 
Jcffcrycs, 1 Sira. N. S. ( 17. It seems just 
and reasonable to include cases of fraud 

well as criminality. See also Kelly v. 
Jackson, 13 Ir. Eq.. Rep., 129 and R. v. 
Cox & Raiiton, L. R., 14 Q. B. D., 153; 
b'ramji Bhicaji v. Mahansing Dhansing, 
18 B., 276, 280, 281 (1893). 

(9) Added by s. 10, Act XVIII of 1872. 

(10) See «?. 23. Explanation, ante. 






Explanation .—The obligation stated in this section con¬ 
tinues after the employment has ceased. 


Illustrations. ** > 

(а) A, a client, says to B, an attorney: — * I have committed forgery and I wish 
you to defend me.* 

As the defence of a man known to be guilty is not a criminal purpose, this communica¬ 
tion is protected from disclosure. 

(б) A, a client, says to B, an attorney :—* I wish to obtain possession of property by 
the use of a forged deed on which I request you to sue.’ 

This communication, being made in furtherance of a criminal purpose, is not protected 
from disclosure. 

(c) A t being charged with embezzlement, retains B, an attorney, to defend him. In 
the course of the proceedings, B observes that an entry has been made in A's account-book 
charging A with the sum said to have been embezzled, which entry was not in the book at the 
commencement of his employment. 

This being a fact observed by B in the course of his employment, showing that a fraud 
bas been committed since the commencement of the proceedings, it is not protected from 
disclosure^ 1) 

127. The provisions of section 126 shall apply to inter-section 120 

preters, and the clerks or servants of barristers, pleaders, attorney intorpre- 
and vakils.(2) ters, etc. 

128. If any party to a suit gives evidence therein at his Privilege 
own instance or otherwise, he shall not be deemed to have hyVolun- d 
consented thereby to such disclosure as is mentioned in section 

126; and, if any party to a suit or proceeding calls any such ' ‘ 

barrister, [pleader], (3) attorney or vakil, as a witness, he shall be 
deemed to have consented to such disclosure only if he questions 
such barrister, attorney or vakil on matters which, but for such 
question, he would not be' at liberty to disclose. 

129. No one shall be compelled to disclose to the Court confidential 
any confidential communication which has taken place between with*" 
him and his legal professional adviser, unless he offers himself as legal advis- 
a witness, in which case he may be compelled to disclose any eis * 

such communications as may appear to the Court necessary to 
be known in order to explain any evidence wliich he has given, 
but no others. 

Principle. — The first two sections apply when the legal adi>iser or his 
cleric, &c., is interrogated as a witness. The professional adviser of a third 
party or stranger is privileged, or rather his client is, as well as the professional 
adviser of a party to the suit. The fourth section applies when the client him¬ 
self is interrogated and whether such client bo a party to the case or not; aud 
bv the terms pf this latter section, it is only communications which have passed 
between a person and his legal professional adviser that are privileged (v. post) 

Cl) See Broun v. Potter, 1 H. & N., s. c.. 26 C, 53. 

' (3) Added by s. 10 of the Amending 

(2) See Kamcshur Pershad v. Sheik Act. XVTll of 1872. 

Amanutulta , 2 C. W. N., 649, 661 (I8PS) ; 
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The rule is established for the protection not of the legal adviser but of the 
client and the privilege, therefore, may only be waived by the latter ; it is 
founded on the impossibility of conducting legal business without professional 
assistance and on the necessity, in order to render that assistance effectual, ol 
securing the fullest and most unreserved communication between the client 
and his legal adviser. Further, a compulsory disclosure of confidential 
communications is so opposed to the popular conscience that it would lead to 
frequent falsehoods as to what had really taken place. It is quite immaterial 
whether the communications relate to any litigation commenced or anticipated ; 
it is sufficient if they pass as professional communications in a professional 
capacity ; if the rule were so limited, no one could safely adopt such precautions 
as might eventually render any proceedings successful,*or all proceedings super¬ 
fluous.^) The provisos in the first section prevent the privilege conferred 
from becoming the shield of crime or illegality. The rule does not‘apply to all 
which passes between a client and his legal adviser, but only to what passes 
between them in professional confidence ; and the contriving of crime or 
illegality is no part of the professional occupation of a legal adviser; and it 
can as little be said that it is part of his duty to advise his client as to the means 
of evading the law.(2) The provisions of the first section are (in order that 
it may be the more effectual) made by the second to apply to the necessary 
organs of communications with the legal advisers, viz., interpreters, clerks and 
servants. 


s. 32 Explanation (Admissions in Civil Cases.) s. 165 (Questions by Judge.) 

Civil’ Procedure Code, Chapter X (Of Discovery and of the, admission , Inspection , Pro¬ 
duction, Impounding , and Return of documents.) 

Taylor, Ev., §§911—937 ; Best, Ev.,§ 581; Eoscoe, N. P. Ev., 18th Ed., 169—172; 
Roscoe, Cr. Ev., 13th Ed., 127—130, 133—135; Powell, Ev., 9th Ed., 231—241 ; 
Steph. Dig Arts. 115,116; Bray on Discovery, 385—387 ; Wharton, Ev., §§567—608; 
Stewart Rapalje’s op. cit., §§ 271—274; Hageman’s Privileged Communications, §§ 
10 _ 164 ; Wigmore, Ev, § 2290 el seq. 


COMMENTARY. 


English and 

Indian 

Law. 


Construc¬ 

tion. 


Rule 

limited to 
adviser. 


The law relating to professional communications between a solicitor and 
client is the same in India as in England, with the single exception relating 
to the substitution of “illegal purpose” for “criminal purpose” (v. ante), 
and, in interpreting section 126, the Court may rightly refer to English cause.(■i) 
rn i e c f protection seems to me to be one which should be construed 
in a sense most favourable to bringing professional-knowledge to bear effectively 
on the facts out of which legal rights and obligations arise. (4) 

Leal advisers alone are within the rule ; and of these (as it would sewn 
from the wording of the section) only barristers, attorneys, pleaders and vakils. 


(1 ) Greenough v. Goskcll, 1 M. & E., 
103; PhipBOxi. Ev., loc. cit; Wigmore, Ev., 
§ 2291 ; Lycll v. Kennedy, 9 App. Cas., 
h'O ; Bolton v. Corporation of Liverpool, 1 
M. & K.. 88; Coldey v. Richards, 19 B*av., 
494; R>.-parte Campbell, 5 Ch. App., 705; 
cited in Frantji Bhieaji v. Mohansing 
lihansing, supra, 272; Southwark Co. v. 
Quick, 3 Q. B. D. f 317; Ross v. Gibbs, L. 
P., 8 E<|., 522, 524 ; Wheeler v. LcMarchanl, 
17 Ch D., 681, 682; Mine! v. Morgan, 
L. R., 8 Ch., 36L 368; Taylor, Ev., § 911, 
cl scq. Sec judgment of WeM, J., in 
Muncltcrshive Besanji v. New Dhurumscy, 


etc.. Company, 4 B., 576 (1880). 

(2) Russell v. Jackson, 9 Hare, 392; 
Pollen v. Jcffcrycs, 1 Sim. N. S., 17; see 
also Kelly v. Jackson, and R. v. Cox & 
Railton, supra: Wharton, Ev., § 590“; as 
to testamentary communications, v. ib.. 
and Russell v. Jackson, supra, the privilege 
does not attach to these: Taylor, Ev., § 
928; Hageman, §§ 84, 85. 

<3) Framji Bhieaji’ v. Mohansing Dhoti- 
ting. 18 B., 263, 271. 278. 279 (1893). 

(4) Per West. T.. in Munshershaxv Be- 
zonji v. The Nctc Dhurumscy. etc. Co.. 4 
B., 576 (1880). 
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It was decided under section 24, Act II of 1855, that mukhtars were not within 
the rule.(l) The protection does not extend to any matters communicated 
to other persons, e.g priests and clergymen(2), medical men(3), clerks(4), 
bankers(5), stewards, and confidential friends(6) and the like, though such com¬ 
munications were made under terms of the closest secrecy. No privilege even 
attaches to communications made to an attorney friend, consulted merely 
as a friend and not as an attorney(7) ; nor to those passing before the relation¬ 
ship exists, or after it has ceased.(8) The rule does not require any regular 
retainer, or any particular form of application or engagement, or the payment 
of any fees ; it is enough if the legal adviser he in any way consulted in his pro¬ 
fessional character(9) ; and the protection exists notwithstanding a bond fide 
mistake in supposing that the solicitor had consented to act(10); or the latter’s 
subsequent refusal of the retainer.(ll) So also under section 129, when the 
client is interrogated, a confidential communication, in order to be protected 
must be one which has taken place between the client and his legal professional 
adviser. The mere circumstance that communications are confidential does 
not render them privileged. Thus confidential communications between 
principal and agent, relating to matters in a suit, are not privileged. To be 
privileged, they must be “ confidential communications with a professional 
adviser.”(12) So also a letter written in answer to enquiries about the char¬ 
acter of a servant is privileged in this sense only, that although it contains defa¬ 
matory statements, it will not support an action for libel unless malice is shown ; 
but it is not privileged in the sense of being privileged from production, such 
privilege being confined to communications with the legal advisers of the 
party.(13) The communication is equally protected whether it is made by 
the client in person, or is made by an agent on behalf of the client, and 
whether it is made to the solicitor in person or to a clerk or subordinate of the 
solicitor who acts in his place and under his direction.(14) It is immaterial 
(under section 129, as under section 126) whether the communication relate 
to a litigation commenced or anticipated or not.(15) A communication with 
a solicitor for the purpose of obtaining legal advice is protected, though it 


(1) R. v. Chunderkant Chuckcrbutty, 1 
B. L. R., A. Cr.. 8 (1868); 9 W. R., Cr. 
Let., 10: the reasons given for this deci¬ 
sion seem equally to apply to the language 
of the present section. 

(2) R. v. Gilham, 1 Moo. C. C.. 186; 
Wheeler v. LeMarchant', L. R., 17 Ch. D., 
681 ; but see Taylor, Ev., p. 789, note, and 
Steph. Dig., Note xliv, p. 196. Some 
English Judges have considered that such 
evidence should not he given ; see Broad 
v. Pitt, 3 C. & P. 518: R. v. Griffin . 6 
Cox, C. C.. 219; Wharton, Ev., § 597: 
Mr. Baddely’s work on the Privilege of 
Religious Confessions (1865) ; and Hage- 
man. op. cit., §§ 131—142. 

(3) R. v. Gibbons, 1 C. & P., 97 ; Tay¬ 
lor, Ev., § 916. 

(4) Lee v. Birrell, Camp, 3. 37; Webb 
v. Smith, 1 C. & P., 337. 

(5) Lloyd v. Fresh field and Kaye, 2 C. 
& P., 3^5 [a banker of one of the parties 
is hound to answer what such parties’ 
balance was on a given day]. 

(6) Wheeler v. LaMarchant, supra; 
Taylor, Ev.. 916. 

(7) Smith, v. Danicll, 44 L. J., Ch., 
189; see also R. v. Brewer, 6 C. & P., 


363 ; Doe v. Jaunccy, 8 C. & Ph., 99; 
where the relationship between attorney 
and client was held not to have been 
established. 

(8) Grccnough v. Goskcll, 1 M. & K., 
103. 

(9) Foster v. Hall. 12 Pick. 89; Bean 
v. Quimbv, 5 New Hamps, 94; Taylor, Ev., 
§ 923. 

(10) Smith v. Fell, 2 Curtis. 667. 

(11) Cromack v. Hcathcotc, 2 Br. & B., 
4. 

(12) Wallace v. Jefferson, 2 B., 453 
(1878), following Anderson v. Bank of 
Columbia, L. R., 2 Clp D., 644, and Bustros 
v. White L. R., 1 Q. B. D.. 423 ; see also 
Goodall v. Little, 1 Sim X. S.. 155. 

(13) Webb v. Bast, L. R . 5 Ex. D., 108. 

(14) Wheeler v. LeMarchant, L. R., 17 
Ch. D., 675, 682, or vice wrsA : see Steele 
v. Stewart, 1 Phil., 471; I.of one v. Falk¬ 
land Islands Co., 4 K. & J., 34 ; l a:c»cnce 
v. Campbell, 4 Drew., 485: Taylor, Ev., 
1920. 

(15) Munchcrshaw Besonji The New 
Durrutnscy Co., 4 B., 576 iISSi'" 1 2 3 4 5 6 7 . follow¬ 
ing Mind v. Morgan, L. R., 8 Ch. App., 
36!. See Hagemnn, op. cit., §!5 57 —62. 
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different 
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“ At any 
lime.” 


Waiver. 


relates to a dealing which is not the subject of litigation , provided it be a 
communication made to the solicitor in that character and for that purpose.(1) 
No privilege attaches to “ communications between solicitor and client 
as against persons having a joint interest with the client in the subject-matter 
of the communication— e.g., as between partners(2) ; directors and sharehold¬ 
ers^) ; trustee and cestui-que-trust( 4) lessor and lessee as to production of 
the lease(5) ; reversioner and tenant for life as to common title(6); two persons 
stating a case for their joint benefit(7) ; or a husband and wife who are only 
collusively in contest.(8) Nor does any privilege attach as between joint 
claimants under the same client— e.g ., between claimants under a testator as 
to communications between the latter and his solicitor.(9) But where the 
communications relate to matters outside the joint interest , they are privileged 
even against a person bearing the expense of the communi cat ion (10)— o.g. y 
communications between a plaintiff corporation and its solicitors, as against a 
defendant rate-payer as to matters not connected with the rates j or between 
a trustee and his solicitor as against the cestui-que-trust , where the communication 
is not made for the former’s guidance in the trust, but to enable him to resist 
litigation by the latter(ll); or where it concerns his character, as not trustee, 
but as mortgagee of the client.”(12) 

Where two parties employ the same attorney, the rule is “ that communi¬ 
cations passing between either of them and the legal adviser in his joint capacity 
must be disclosed in favour of the other— e.g ., a proposition made by one to be 
communicated to the other, or instructions given to the solicitor in presence of 
the other. (1.3) In all these cases the question would seem to be, was the com¬ 
munication made by the party to the witness in the character of his own exclusive 
attorney ? Tf it was, the bond of secrecy is imposed upon the witness ; if it was 
not, the communication will not be privileged.”(14) 

A communication or document u once privileged is always privileged.”(lfi) 
The obligation continues after the employment, in which the communication 
was made, has ceased(16)nor is it affected by the party ceasing to employ the 
solicitor, and retaining another, nor by any other change of relation between 
them, nor by the solicitor’s being struck off the rolls(17), nor by his becoming 
personally interested in the property, to the title of which the communications 
related(lS), nor even by the death of the client. 

The privilege may, however, be waived by the client himself (though not 
by the adviser) expressly under section 126, or impliedly under the second 


H) Wheeler v. LeMarchant, supra, 632. 

(2) Re Pickering, 25 Ch. D., 237; Gau- 
rand v. Edison Gower Bell Telephone Co., 
59 L. T., 813. 

(3) Gaurand v. Edison, supra; Bray 
on Discovery, 290—297. 

(4) Talbot v. Marshfield, 2 Dr. & S., 
549; Re Mason, 22 Ch. D., 609; Re Posh 
Icthwaite, 35 Ch. D., 722; even though 
the party resisting production ba9 paid 
for the communication ; Bacon v. Bacon, 
34 L. T., 349. 

(5) Doc v. Thomas, 9 B. & C., 228. 

(6) Doe v. Date, 3 Q. B., 609; Bxav 
378—383. 

(7) Attorney-General v. Berkeley, 2 J. 
& W., 291. 

(8) ford v. DePontcs. 5 Jur. N S., 
993. 

(9) Russell v. Jackson, 9 Hare, 387. 

(10) Mayor and Corporation of Bristol 
v Cox, L U„ 26 Ch. D., 678. 683. 


(11) Thomas v. Secretary of State for 
India . 18 W. R., 312 (Eng.). 

(12) Phipson. Ev., 5th Ed., 190; Johnson 
v. Tucker, 11 Jur., 382. 

(13) Phipson, Ev., 5th Ed., 190; Taylor, 
Ev., 8 296; Bang v. Cradockc, 1 M. & 
R., 182 ; Perry v. Smith, 9 M. & W., 681 ; 
Shore v. Bedford, 5 M. & G., 271 ; Ross 
v. Gibbs, T.. R. f 5 Eq., 524; Rcnncll v. 
Spryc. 10 Bcav., 51 ; all followed in Me- 
mon Hajec v. Mouhie Abdul, 3 B., 91 
(1878): supra. 

(14) Taylor, Ev. § 926; Perry v. Smith ; 
Rcnncll v. Sprye, supra; Wharton, Ev., § 
587. 

(15) Bullock v. Corric, 3 Q. B. D., 356 ; 
Pearce v. Foster, 15 Q. B. D.. 114. 

(16) See Explanation to s. 126. 

(17) Cholmondcley v. Clinton, 19 Ves., 
268. 

(18) Chant v. Brown, 7 Hare, 79. 
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portion of section 128 (post ); or perhaps, in the event of the client’s death, by 
his personal representative^) The client does not waive his privilege by 
calling the legal adviser as a witness, unless he questions him on matters which 
but for such question, he would not be at liberty to disclose(2), and even in that 
case the cross-examination must be confined to the point upon which the 
witness has been examined-in-chief.(3) As to waiver in party, v. post.(4) 

Disclosures made under section 129 should not be enforced in any case except 
when they are plainly necessary. (5) 

The communication which may be verbal or documentary(6) must be Gommunica- 
of a private or confidential nature (as is expressly stated in section 129 ^e privat^ or 
and shown by the use of the word 66 disclose ” in section 126), to be privileged.(7) conflden- 
It must be made to the adviser sub sigillo confessionis.(8) Section 126 has tial - 
no application where the statement is made, not as confidential, but for the 
purpose of communication.(9) It is not every communication made by a 
client to an attorney that is privileged from disclosure. The privilege only 
extends to communications made to him confidentially with a view to obtain 
prosessional advice.(10) Letters containing mere statements of fact are not 
privileged : they must be of a professional and confidential character. (11) 

Where defendants, at an interview at which the plaintiff was present, admitted 
their partnership to their attorney, who was then also acting as attorney 
for the plaintiff, it was held that the attorney was not precluded from giving 
evidence of this admission to him:— 1st , because the defendant’s statement, 
having been made in the presence and hearing of the plaintiff, could not be 
regarded as confidential or private; 2 ndly, because those statements did 
not appear to have been made to the attorney exclusively in his character 
of attorney for the defendants, but to have been addressed to him also as 
attorney for the plaintiff.(12) The legal adviser must have learned the matter 
in question only as legal adviser and in no other way. If, therefore, he were 
a party, and especially to a fraud, that is if he were acting for himself though 
he might also be employed for another, he would not be protected from 
disclosing; for in such a case his knowledge would not be acquired solely bv 
his being employed professionally. (13) There is no privilege where, in any 
correctness of speech, there is no communication ; as where, for instance, a fact 
that something was done, became known to him, from his having been brought 
to a certain place by the circumstance of his being the attorney, but of which 
fact any other man, if there, would have been equally cognisant(14); or where 
the thing disclosed had no reference to the professional employment, though 
disclosed while the relation of attorney and client subsisted; or where the 
attorney makes himself a subscribing witness, and thereby assumes another 


(1) Bray on Discovery, 386; as to 
waiver by successor in title, or personal 
representative v. ib., 385—387 ; and Tay¬ 
lor, Ev., § 927. 

(2) S. 128; the rule was otherwise 
under s. 24, Act II of 1855. 

(3) Taylor, Ev.. § 927, Valiant v. 

Dodemead, 2 Atk., 524; R. v. Leverson, 11 
Cox, 15. 

(4) Kay v. Poorunchand Poonalal, 4 
B., 631 (1880): s c., Tnd. Jur . 479. 

(5) Munchcrshaw Bcsonji v. New 

Dhuntmsey Co., 4 B., (1880). 

(6) Gopilal v. Lakhpat Rai, 41 A.. 

135; s. c.. 48 I. C., 605. 

(7) A fcmon Hajce v, M online Abdul. 
3 B., 91 (1878) : Pramji Bhicaji v. Mohan 
singh Dhansingh. 18 Bom.. 263. 271 
(1893); Grcenongh v. Gas hell, l M. & K., 


104. 

(8) Ex-partc Campbell; In re Cath- 
cart, L. R., 5 Ch. App., 703, cited in Pramji 
Bhicaji v. M ohansingh Dhansingh, supra, 
272. 

(9) R. v. Rodrigues, 5 Bom. l<. R., 122 
(1903). 

(10) Framji v. Dhansingh, supra; Foakcs 
v. Webby 26 Ch. D., 287 ; Gardner v. Ire'n. 
4 Ex. D., 49; O’Shea v. Wood, L. R. P. 
D. (1891), 288, 290. 

(11) O'Shea v. Wood, supra. 290. 

(12) Motion Ifajce v. Moultd Abdul, 
supra. 

(13) Grcenongh v. Caskell, supra, 103, 
104. Taylor, F.w, § 910. 

(14 1 Ib., 104; Framji Bhicaji v. Mohan- 
sing Dhctnsing . supra, 275, 276. 
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character for the occasion, and adopting the duties which it imposes, becomes 
bound to give evidence of all that a subscribing witness can be required to 
prove (v. post). But an attorney may not be called upon to disclose matters 
which he can be said to have learned by communication with his client, or on 
his client’s behalf, matters which were so committed to him in his capacity of 
attorney, and matters which in that capacity alone he had come to know.(l) 
The mere circumstance, however, that a solicitor or client obtains, by means 
of confidential communication, information about a fact, does not protect him 
from disclosing what he already knew about that fact.(2) But knowledge 
whether of adviser or client, derived solely from privileged communications, 
is itself privileged.(3) The communication must be made by, or on behalf of 
the client (section 126) ; when the adviser (or client) has his knowledge inde¬ 
pendently of any communication from the client (or adviser) or from collateral 
quarters, there is no privilege^!); nor in respect of knowledge derived by the 
adviser from the employment, but not from the client, as to mere facts patent 
to the senses.(5) Where a solicitor claims privilege under section 126, he is 
bound to disclose the name of his client on whose behalf he claims the privilege. 
The mere fact that the client’s name had been communicated to him in the 
course, and for the purpose, of his employment as solicitor, by another client, 
affords no excuse, unless it was communicated to him confidentially, on the 
express understanding that it was not to be disclosed.(6) He may also be 
compelled to prove mere collateral facts known without confidence,” e.t?., 
clients address, if not confidentially disclosed(7); mere matters of observation 
such as handwriting ;(8) identity,(9) as e.g., having sworn an affidavit, or put 
in a pleading ; facts showing the clients mental capacity(lO) ; the fact of the 
retainer(ll); but not, as it would seem, its character(12) ; and the retaining of 
counsel, comes within the rule respecting confidential communications.(13) Com¬ 
munications which are not necessary for the purpose of the employment; e.g. f 
a prosecutor s remark that “ he would give a large sum to have his adversary 
hanged (14), are not, but all necessary professional and confidential communica¬ 
tions, legal opinions, drafts and the like, are privileged.(15) A solicitor is not at 
liberty, without his client’s express consent, to disclose the nature of his profes¬ 
sional employment. Section 126 protects from publicity, not merely the details 


(1) Greenough v. Gaskell, supra, 104, 
105. See Gopilal v. Lakhpat Rai, 41 A., 
135; s. c., 48 I. C., 605. 

(2) Lewis v. Pcnington, 29 L. J., Ch., 
670. 

(3) I.ycll v. Kennedy, 9 App. Cas., 81 ; 
Proctor v. Smiles, 55 L. J., Q. B., 527. 

(4) Wheatley v. Williams, 1 M. & W., 
533 ; Sawyer v. Birchmorc. 3 M. & K. f 
572; Manser v. Dix, 1 K. & J., 451. 

(5) Brozvn v. Foster, 1 H. & N. 736. 
per Pollock. C B., Kennedy v. LyelJ. 23 
Ch. D., 406. 

(6) Framji Bhicaji v. Mohansingh Dhan- 
siugh, :uprn. following Bursill v. Tanner, 
16 Q. B. D., 1. 

(7) lix parte Campbell, In re Cathcart, 
L. R, 5 Ch. Sc App., 703, cited in Framji 
Bhicaji v. Mohansingh Dhansingh, supra, 
2.1?.'. Rc A matt, 60 I,. I'., 109; Ramsbot- 
tvm v. Senior, L. R. f 8 F,., 575. 

(8) Dwyer v. Collins, 7 Kx.. 646. 

(9) II).. Green oxtail v. Gaskell 1 M. & 
K 108 ; Studdy v. Sanders, 2 D. & R.. 
347. 

(10) Jones v. Godrich, 5 Moo. P. C 16 

25. 


(11) Lexfy v. Pope, 1 M. & M., 410; 
Gillard v. Bates, 6 M. & W., 547 ; Forshaw 
v. Lcivis, 1 Jur.. N. S.. 263. . 

(12) Beckwith v. Bonner, 6 C. Sc P., 682, 
appears to be disapproved of in Framji 
Bhicaji v. Mohansingh Dhansitteh, supra, 
280. 

(13) Pootc v. Hayne, 1 C. & P., 545. 

(14) Anneslcy • iriAes-,;. 17 St. L'r., 
1223; see also Cobdcn v. Kendrick, 4 T. 
R., 431. 

15) Munchcrshaut Pcconji v. The 
.Yttc* Dhunnnsey Co., 3 B., 580 (1880); 

Reece v. Tryc, 9 Bear., 316; Penruddock 
v. Hammond, 11 Reav., 59; Bunbury v. 
Banbury, 2 Beav., 173 Lease for opinion 
and opinions! ; Recce v. Tryc, supra; 
Mostyn v. The Wesi Mostyn Coal & Iron 
Co.. 34 L. T. t 532 [drafts of agreement, 
leaic or conveyance]? Donden v. Blahcy, 
23 Q. B. D., 332 [draft advertisement 
settled by counsel! ; Ward v. Marshall, 3 
T. L. R., 578; Woolley' v. .V. L. M. Co., 
I,. R. t 4 C. P., 602; Ryria v Shivshntikar, 
!5 B., 7 (1890); [notes r.f interviews or 
communications by solicitor or client]. 
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«rtl,o business, but .Iso its ? «n,r.l purport, unless it b. ft ““ 

such business, or the communications made m respect of it, fallL wiW \ * J { be 

second proviso to the section.(l) If this bo known, alncnde, and a ^ation^De 

thus laid for asking the question and admitting the evidence, P„ 

cular case the facts proved make it probable that e vis he rinhtlv aues- 

was intended for a criminal or illegal purpose, the be 

tioned as to the nature of his employment.(2) The 

permitted to state the contents or condition of any document with wh ch he has 
become acquainted by virtue of professional confidence.(3) But he cannot 
withhold documents, unless his client is so entitled.(4) He may not state 
whether a document, while in his possession, was stamped, mdomed or bore 
erasures, for that is condition^) nor the date when or purpose for wbch 'twas 
entrusted to him(6), but he may prove the fact that a particular 
in his possession, so as to let in secondary evidence, if it be not produced on 
notice(7), but not in whose possession or custody it is, or when or where _ 
the same, if he came to the knowledge of the fact inquired after in the course 
of confidential communication with his client in his 

He may prove that his client put in a pleading, or swore an affidavit, for these 
are matters of publicity.(9) A solicitor enjoyed to obtain i e ^r C ^ 0 br ea eb 
deed, and who is one of the witnesses, is not precluded on the ground of a breach 
of professional confidence, from giving evidence as towhatpassedat thetane 
of execution, by which the deed may be proved mvalid.(lO) H an at^rney 
puts his name to an instrument as a witness, he makes himself therebj a public 
man and no longer clothed with the character of an attorney : ms ^atmeliinds 
him to disclose all that passed at the time respecting the executioni of the instru 
ment; but not what took place in the concoction and preparation of the deed, 
or at any other time, and not connected with the execution of it, (1.) 

Documents which the client intends others to see as well as the solicitor, 
documents of a public nature, documents entrusted to the solicitor for purposes 
outside the ordinary scope of professional employment— eg., a book deson mg 
tithe lands and given him for, the purpose of collecting the tithes, are no j 
vileged.(12) Names of parties, witnesses merely as such, proofs of 
whether disclosure be sought before, or at the trial, are privdegedaS) , but not 
names of parties’ witnesses when constituting material facts in the acti 9-, 


(1) Frontji v. Dhansingh , supra, 276. 
280, 281. 

(2) R. v. Cox & Rail ton, L. R.. 14 Q. 
B. D., 153; and see Framji v. Dhansingh, 
supra, 279, 280, 281 ; cf. Taylor, Ev., § 
912. 

(3) S. 126; see Dwyer v. Collins. 
supra; Davies v. Waters , 9 M. & W., 608, 
Cleave v. Jones, 7 Ex.. 421 : Doe v. James, 
2 M. & R-, 47 : Moore v. Tyrcll. 4 B. & 
Aid., 870; Lycll v. Kennedy. 9 App. Cas., 
81. 

(4) Bur sill v. Tanner. 16 Q. B. D. ( 

(5) Wheatley v. Williams, 1 M. & W., 
533, but see Brown v. I*osier, 1 H. & N., 
736. supra. 

(£) Turquand v. Knight, 2 M & W.. 
98: Framji Bhicaji v. Mohansingh Dhan 
singh. supra. 

(7) Dtvycr v. CofJtt.s, 7 E\ch., 646; 
j Sevan v. Waters, 1 M. & M.. 235. 

(8) Colman v. Or: on, 9 I.. J.. Eh . 268 
see also Banner v. Jackson. 1 D. G. &* S., 


fo 


472 : Robson v. Kemp, 5 Ksp., 52 

(9) Studdy v. Sanders, 2 D. & K., 

347; Greenough v. Gaskell, 1 M. & K., 

108 

(10) Cran'cour v. Salter, 18 Ch. D., 30. 

(11) Robson v. Kemp, 5 Esp., 52,'per 
Lord Eltenborough. 

(12) Phipson, Ev., 5th Ed., 193, 194: R. 
Woodley, 1 M* & R-» 390; Doc v. Hart• 

ford, 19 L. J., Q. B., 526; but copies or 
extracts from public or non-privileged 
private documents tire privileged it the col¬ 
lection is the result of the solicitor’s (or 
his agent’s) labour and skill and might 
disclose his view of the client s case, lb., 
Full \. Kennedy. 27 Ch. D., 1; 11 a!sham 
v. Stain ton, 2 H. & M.. t. 

(13) lb.; Marriott v. Chambe' f lam, 1? 
Q. B. D., 134; London Gas Co. v. Chelsea, 
6 C B. N. S., 411 ; PeHttcr v. S B. R. 
Co., T.. R., 7 Q. U„ 767; hade v. Jacobs, 
3 Px. D., 337, mentioned in 20 Ch. D., 
5.> 9 . See also Mackenzie v. ) eo, - Curt, 

Taylor, Iiv., 8 °32. 
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course and 
for the pur 
pose of tils 
employ¬ 
ment. 


those of persons in whose presence a slander was uttered.(1) Draft pleadings in 
the same or former action are privileged ; but not pleadings when filed, for they 
then become publici juris. Similarly, indorsements on, or notes and observa¬ 
tions in, counsel’s brief as to private matters ; and solicitor’s instructions on 
or in, the brief are privileged. But instructions to counsel are only privileged 
in the sense that they are protected from disclosure to an opponent: they are 
not protected from enquiry by the Court. Thus a Judge can ask counsel whether 
he makes a charge on instructions and, if so, on whose.(2) And counsel is not 
protected by his instructions ; for it is his duty to satisfy himself that there are 
reasonable grounds for a charge before making one.(3) But there is a presump¬ 
tion of good faith on his part, and to tax him with defamation it must be proved 
that he was actuated by an improper motive personal to himself.(4) Indorse¬ 
ments on counsel’s brief of an order of Court, and any other matters publici juris 
contained therein— e.g., copy pleadings in former action, an*, not privileged(5); 
communications between opposite parties merely as such, or between co- 
plaintiffs, or co-defendants sirupliciter , are not,(6) but communications between 
co-plaintiffs or co -defendants when directed to be admitted to a joint solicitor, 
are privileged.(7) So also are letters written by the solicitor of two plaintiffs 
to the solicitor of a third plaintiff, as against the defendant claiming their 
production ; and the fact that portions of them had been read to the defendant’s 
solicitor is no waiver of the privilege as regards the parts which were not read.(8) 
A person relying upon the privilege is undoubtedly bound to bring himself 
clearly and distinctly within it.(9) 

The communication need not, as has been seen, relate to any actual or 
- prosper |Ve 1 >ga ion, >ut the matter of the communication must be within 
the ordinary scape of professional employment (10), e.g., the sale, purchase and 
conveyance of estates(ll) or negotiations for a loan(12), but not communications 
to a soUctor acting merely as under-sheri R(1 3); rent-collector(14), patent 
agent(15) or trustee 16); nor communications in furtherance of a fraud or 
crime whether the solicitor is a party to, or ignorant of the illegal object(17), 
nor probab y are forged documents, though' entrusted to the solicitor in 
professional confidence, prmleged.(18) 


(1) lb.; Roselle v. Buchanan, 16 Q. B. 
D., 656 ; Marriott v. Chamberlain, supra. 

(2) Weston v. Peary Mohan Das, 40 
C.. 898 6 1913), per Woodroffe, J. 

(3) lb. 

(4) Nikunja Bchari Sen v. Harendra 
Chundra Sinha, 41 C., 514 (1914). 

(5) lb., Walsham v. S taint on, 2 H. & 
M., 1 ; Lamb v. Orton, 22 L. J., Ch., 713 ; 
Nicholls v. Jones, 2 H. & M., 588. [In 
this cast: it was also said that counsel’s 
indorsement is a note on which the Court 
always acts and on which great reliance 
is placed, ib., 5951. Haslam v. Hall, 3 T. 
I,. R.. 776 ; as to notes of evidence and 
proceedings in open Court, see Rawstone 
v. Corporation of Preston, 30 Ch. IX, 116 ; 
Pnbson v. Warwick, 38 Ch. D., 370. 

(6) Phipson, Rv., 5th F.d.. 105, and 

cusch there cited and see note to s. 23, 
ante, an to communications “without pre 
judice”: the rule however, applies where 
the attorney is a co-defendant; Hamilton 
v. Nott, L. K., 16 Eq., 112. 

(7) Jenkins v. Bushby, R. R., 2 Eq.. 
548. 

(8) Kay v. Poornttchand Poonalal. 4 


B. . 631 (1880). 

(9) Fratnji Bhicaji v. Mohansingh Dhan- 
singh, supra, 278. 

(10) Carpmael v. Powis, 1 Phill., 687, 
692; a correlative test is whether the nature 
of the employment would give the Court 
summary jurisdiction over the ~solicitor. 
Turquand v. Knight, 2 M. & W., 101. As 
to knowledge acquired in course of employ¬ 
ment, See Gopilal v. Laklipal Rat, 48 I. 

C. , 605. 

(11) Ib. 

02) R. v. Parley, 2 C. & K., 313. 

(13) Wilson v. Rost all. 4 T. R . 753. 
<14) S'trutford v. Hogan, 2 Ball. & B., 
1, 6 (Irish) ; Doe v. Hertford, 19 L. J., 
Q. B.. 526. 

(15) Moscly v. 7 ‘he Victoria Rubber Co., 
55 L. T.. 492. 

(16 1 Tugrcell v. Hooper, 10 Beav., 348. 

(17) S. 126, Proviso: R. v. Cox 6* Rail- 
ton, 14 Q. B. D.. 153; R, v. Downer , 14 
Cox, 486 ; Re Arnott. 60 L. T.. 10: Post- 
lethwaite v. Rickman. L. R., 35 Ch. D. 
722. 

(18) Phipson. F.v., 5th Ed.. 189: R. v. 
Hayward, 2 C, & K., 334; R. v, Avery, 8 
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munity; and, therefore, to say that, when a pwiv ~ 

sional confidence to be broken, everything must be taken most strong^ against 
him, what is it but to denv him the protection, which for public purposes 
law affords him, and utterly to take away a privilege which can thus only he 
asserted to his prejudice.”(l) There is a distinction between such xases as 
these and those in which evidence is improperly kept out ot the way^j 

If the solicitor, in violation of his duty, should voluntarily communicate, 
to a stranger the contents of an instrument with which he was confidentially 
intrusted, or should permit him to take a copy, the secondary evidence so 
obtained would, it seems, be admissible, provided that notice to produce the 
original were duly given, and the production were resisted on the grounds o 
privilege.(3) “Indeed it has been more than once laid down, that the mere 
fact that papers and other subjects of evidence have been illegally taken from the 
possession of the party against whom they are offered, or otherwise unlawful \ 
obtained, constitutes no valid objection to their admissibility, provided thev o 
pertinent to the issue. For the Court will not notice whether they were obtained 
lawfully or unlawfully, nor will it raise an issue to determine that question. (4) 

Sections 126—129 refer to comuni cations between clients and their legal 
advisers alone. As regards documents governed by these sections, they are 
absolutely privileged, and the Court has no power whatever to order produc¬ 
tion.^)) There are certain cases, however (for which the Act does not make 
specific provision, and in which the question of privilege generally arises on 
applications for discovery or inspection before trial), in which communications 
made for the purpose of litigation between third persons and the adviser, or third 
'persons and the client,' for the purpose of submission to the adviser, are under 
the discretion given by s. 130 of the Civil Procedure Code, which discretion is 
exercised according to the practice of tho Court(6), protected from disclosure. 
Such communications are oulv protected when they have been made in con¬ 
templation of some litigation, or for the purpose of giving advice or obtaining 
evidence with reference to it. And this protection is given because the solicitor 
is then preparing for the defence or for bringing the action, and ad communica¬ 
tions he makes for that purpose and the communications made to him - 

or to the client for transmission to him) for the purpose of giving ,u ““ e *?*?, ' 

ation, are, in fact, the brief in the action.(7) The rule relating to the jmvdege 
may be summarised as follows The information may be called into existence 
or obtained either by (A) the client, or (B) the solicitor. 

A—(a) Information (oral or documentary) from third persons called into 
existence by the client, and given in relation to an intended action (whether 


<SL 


No hostile 
inference 
should be 
drawn from 
a refusal to 
let a legal 
adviser dis¬ 
close confi¬ 
dential 
communi¬ 
cations. 

Communi¬ 
cation in 
violation 
of duty; 
secondary 
evidence. 


Information 
obtained 
from third 
parties for 
the purpose 
of litigation. 


C. & P., 596, 599; R. v. Jones. 1 Den., 
166 : R. v. Brown, 9 Cox., 281 : R v. Do~,c- 
ncr, supra; Taylor, Ev., § 929. 

(1) Per Lord Brougham in Bolton v. 
The Corporation of Liverpool, 1 M. & K., 
88. 94. 

(2) Wentworth v. Lloyd, 10 Jur. N. S.. 
961, 

(3) Cleave v. Jones , 21 L. J. t Ex., 
106; Lloyd v. Mostyn, 10 M. & W., 481. 
482: Taylor, Ev., § 920; if the client 
sustains any injury* from such improper 
disclosure being made, an action will lie 
against the solicitors : Taylor Vi BlacUlov. 
3 Bimr. N. C., 235. 


(4) Taylor, Ev., § 920; and cases there 
cited. 

(5) Vishnu Ycslituan v. Xcw York 
Life Insurance Co., 7 Bom. L. R., 709 
(1905); and see Umbica Churn Sen v. 
Bengal Spinning Co. (1894), 22 C. f 105. 

(6) lb. 

(7) W heeler v. LoM or chant, supra, 684, 

685. " You have no rigid to see your 

adversary’s brief and no right to see the 
materials for his brief.” Per James. L. 
T.. in Anderson v. Bank of Columbia, I.. 
R . 2 Ch. D 644; and sec remarks of 
Blackburn, J., in Tenner v. 5*. £. Ry. Co., 
L, R , 7 Q. H 707. 
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atthe request of a solicitor or not, and whether ultimately laid before the soli¬ 
citor or not) is privileged, if it has been so called into existence for the purpose 
of submission to the solicitor, either for the purpose of advice or of enabling 
him to prosecute or defend an action(l); e.g., shorthand notes of interviews held 
between a superior and subordinate employe of a plaintiff company or between 
the chairman of the same company and an employe, in order to obtain informa¬ 
tion on a subject of expected litigation for submission to the company’s soli¬ 
citors were held to be privileged(2) ; and so also were reports obtained by a 
party from his subordinates for a similar purpose.(3) But letters written by 
one of the defendants’ servants to another, for the purpose of obtaining informa¬ 
tion with a view to possible future litigation, with the intention that, in that 
case, they should be laid before a solicitor, are not privileged. It is for the 
party claiming the privilege to show that the documents were prepared for the 
use of his solicitor ; that they came into existence for the purpose of being com¬ 
municated to the solicitor with the object of obtaining his advice, or of enabling 
him to prosecute or defend an action, as Cotton, L. J., or as Brett, L. J., says 
“ merely for the purpose of being laid before the solicitor for his advice or con¬ 
sideration.”^) If communications prepared to be laid before solicitors for 
the purpose of taking their advice are privileged(5), it follows that, d fortiori 
the advice given with reference to such communications must also be privi¬ 
leged, and it is immaterial that such communications pass from agent to prin¬ 
cipal, or vice versd, before or after they are communicated to the solicitor. The 
same rule must apply to the advice of the solicitor.(6) Documents which record 
the steps taken by the plaintiffs from time to time in prosecuting their claim 
against the defendant are not privileged.(7) (b) But information (oral or docu¬ 

mentary) obtained by the client otherwise than for submission to the solicitor 
(e.g., reports and communications made by agents or servants in the ordinary 
course of their duty) is not privileged even though litigation be anticipated.(8) 
The ru e has been thus stated by Brett, L. J. : 44 Any report or communication 
by an agent or servant to his master or principal, which is made for the purpose 
of assisting him to establish his claim or defence in an existing litigation, is 
privileged, and will not be ordered to be produced; but if the report or com¬ 
munication is made in the ordinary course of the duty of the agent or servant 
whether before or after the commencement of the litigation, it is not privileged 
and must be produced. The time at which the communication is made 
is not the material matter, nor whether it is confidential, nor whether it contains 
facts or opinions. The question is whether it is made in the ordinary course 
of the duty of the servant or agent, or for the instruction of the master or 
principal as to whether he should maintain or resist litigation.”(9) Accordingly 
an answer to a letter from a principal stating that certain claims had been 
made and asking the agent for information as to the facts(lO); or made to the 


(1) Thu Soutlmark ft Vauxhall Water 
Company v. Quick, L. R.. 3 Q. B. D.. 315. 
followed in Bipro Doss v. Seer at ary of 
State, 11 C., 655 (1885), Vishnu Ycshzeaui 
v. New York f.ifc Insurance Co., 7 Bom. 
I.. R.. 709 (1905). 

(2) Southwark v. Quick , supra. 

(3) London■ & Tilbury Ry. Co. v. Kirk, 
28 Sol. Jouru., 688; Has lam v. Hall, 3 T. 
L. R., 776. 

(1) B\pro Doss v. Secretary of Statu. 
JMjpri ; Southwark v. Quick, supra; sec also 
(coke v. North Met. Tram. Co.. 6 T. L. 
R.. 22; Wuslinp,house v. M. R. Co.. 48 T 
L. R., 462. 


(5) Soutlneark v. Quick, supra. 

(6) Ryric v. Shivshankar Copalji, 15 B., 
7 (1890). 

(7) lb. 

(8) Woolley v. North London Ry. Co., 
L. R.. 4 C. P„ 602; Wallace v. Jefferson, 
2 B., 453 (1878) ; see also Cooke v. North 
Met. Tram. Co., 6 T. L. R., 22. 

(9) Woolley v. N. L. Ry. Co., supra at 
pp. 613, 614. 

(10) Anderson v. Bank of Columbia, L. 
R. 2 Ch. D., 644. followed in Wallace v. 
Jefferson, supra ; see also London Cos Co. 
v. Chelsea, 6 C. B. N. S., 411; Bullish 
v. Tot tic, 1 Q. B. P., 141. 
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principal to be submitted “ in the event of litigation ” to the latter’s solicitor, 
have been held not to be privileged.(l) 

B—(a) Information (oral or documentary) from third persons “ which 
has been called into existence by the solicitor (or by his direction, even though 
obtained by the client) for the purposes of litigation—e.g. } information to be 
embodied in proofs of witnesses(2) ; reports made by medical men at the 
request of the solicitors of a Railway Company, as to the condition of a person 
threatening to sue the Company for'injury from a collision(3) ; and anonymous 
letters sent to solicitor and counsel(4) with reference to, and for the purpose 
of a trial, are privileged.(5) (b) But there is no privilege in respect of such 

information “ not called into existence by the solicitor, though obtained b} 
him for purposes of litigation, e.g. y copies of letters written before action 
by third persons to the client(G) ; or called into existence b} r the solicitor, 
though not for the purposes of litigation —c.g. y a report made by a surveyor 
at the solicitor’s request as to the state of a property upon which the client 
was about to lend money(7) ; or as to matters in respect of which litigation 
was not at the time contemplated, although it afterwards arose.”(S) (See also 
preceding paragraph.) 


130. No witness who is not a party to a suit shall be com- ProduoUon 
pelled to produce his title-deeds to any property, or any docu- deeds of 
raent in virtue of which he holds any property as pledgee or mort- not 

gagee, or any document the production of which might tend to 
criminate him, unless he has agreed in writing to produce them 
with the person seeking the production of such deeds or some 
person through whom he claims. 


131. No one shall be compelled to produce documents in 
his possession, which any other person would be entitled to 
refuse to produce if they were in his possession, unless such last 
mentioned person consents to their production. 

Principle. —A rule of legal policy, founded in English law upon a con¬ 
sideration of the great inconvenience and mischief to individuals wmcn nug 
and would, result to them from compelling them to disclose their i <•* \ < 

production of their title-deeds. (9) The object of the pnvdece, as to not pro¬ 
ducing title-deeds, is that the title may not be disclosed and exaimned.(K) J 
ethics of the rule has been said to be questionable. Nevertheless, L ig an 
the law’s failure to protect titles adequately by registration, ami the mo\ itable 
risks which were thereby created for even bond fide titles, furnished a su the lent 
explanation if not a justification. But under n system of compulsory public 
registration there is in such a privilege neither necessity uor utility. Those, 


Production 
of docu¬ 
ment which 
another 
person 
having 
possession 
could 
refuse to 
produce. 


(1) Cooke v. North Met. Tram. Co., 
supra: Wcstinghousc v. If. R. Co.. 48 L. 
T., 462; Bipro Doss v. Secretary of State, 
11 C., 655 (1885). 

(2) Ditibal v. Framroc, 4,1 I. C., 71. 
(.1) Woolley v. N. L R.v. Co., supra; 

Freitf v. /.. C. $ Z>. R. Co. ? Ex. I>-. 
437: and see Wheeler v. LeMarchant , 
supra: Proctor v. Smiles. 55 L. J. f Q. B., 
527; Bustros v. White , 1 Q. B. D.. 423; 
McCorquodolc v. Ball, 1 C. P. D., 471. 

(4) Rc Holloiualf. 12 P. D.. 167; but 
anonymous letters sent by stranger to client 
are not privileged (ih.) “when a solicitor 


is employed on behalf of his client, the 
information which he gets in reference to 
the litigation in which his client is con 
cerncd is protected,” ih. 

(5) Phipson, Ev.. 5th Ed., 196. 

(6) Chadwick v. Bowman, 16 Q. R. 

561. 

(7) IVheeler v. LeMarchant. supra. 

( 8 ) Westing house v. M. h\ Co.. 48 1.. 
T., 462: Phipson, Ev., 5th Ed., 195, 106. 

CM Starkic, Ev., lit; see Bvst Ev.. .« 
128: see also Taylor. Ev., S 1404. 

(I0> Phelps v. Preu\ 3 E. & lb. 441, per, 
Erie, J. 
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and thev are few, who do not register voluntarily, take the risk of loss, and 
their situation does not justify special protection." Those who do register have 
no need of protection, for their title in general stands or falls by what is pub- 
liclv recorded, not by what they privately possess.(l) As to section 131, see 
Commentary ; and as to criminating documents, see Commentary and section 
132, 'post. 


s. 3 (“ Document”) s - 165 (Production of Documents.) 

a. 139 {Cross-examination of persons called s. 165, Paov. 2 {Power of Judge to compel 
to produce document .) production of document.) 


Act XIX of 1853, s. 26 ; Act X of 1855, s. 10 ; Act XVIII of 1891, 8. 5 (Banker’s Books); 
Steph. Dig. Arts. 118, 119 ; Starkie, Ev., ] 11 ; Best, Ev., § 128 ; Roscoe, N.-P. Ev., 18tli Ed., 
156—159 ; Taylor, Ev., §§ 458, 918, 919, 1464 ; Bray’s Discovery, 313, 203—206 ; Woodroffe 
and Ameer Ali, Civ. Pr. Code, O. XI, r. 6, p. 757 ; 2nd Ed., p. 783 ; r. 14, p. 767 ; 2nd Ed., 
p. 793 ; Hageman, op. cit., §§ 117, 118 ; Wigmore, Ev., § 2211. 


COMMENTARY. 

The rule enacted by these sections, in so far as they relate to witnesses 
of r °prlvi- Un not P art ies, and the class of persons contemplated by section 131, is in general 
leged docu- accordance with that of the English law on the same subject.(2) The first section 

rnents. applies only in the case of a witness who is not a party to the suit in which 

be is called. But where discovery is sought under the provisions of the Civil 

Procedure Code, a witness, if a party, cannot be compelled to produce docu¬ 
ments which he swears relate solely to his own title or case, and do not in any 
way tend to prove or support the title or case of his adversary. But the pro¬ 
duction of other relevant and material documents will ordinarily be compelled.(3) 
The privilege in the case of a party is not confined to title-deeds. “ The word 
‘ title ’ produces confiision, because in many cases it is not a question of title 

at all, and the proposition ought to be that a plaintiff is not entitled to see any 

document that docs not tend to make out his case/’(4) The oath of the witness 
is conclusive as to the nature of the document.(5) Qucere whether a party can 
on an application for discovery be compelled to answer interrogatories, or to 
produce documents of a criminating character. In England (where, however 
the rule relating to criminating evidence is different from that under this Act) 
he would not be so compelled.(6) No protection is given by this Act against 
such answer or production, which (section 1) does not apply to affidavits, and 
the party interrogated is not a witness and is therefore not entitled to the protec¬ 
tion given by this section. The question must be decided under 0. XI, r. 6 of 
i he Civil Procedure Code. It has been said that probably the questions may 
be dealt with as if the party interrogated were in the witness-box, and that all 
questions will be allowed which the party interrogated would be bound to 
answer if ho were a witness.(7) If this be so, the defendant would bo bound to 
answer. On the other hand, it is one of the inveterate principles of English 


(1) Wigmore, Ev., § 2211. In the 

United States there is no such privilege. 

(2) Taylor, Ev.. §§ 458, 918; Pickering 
v. Noyes, 1 B. & C, 263 ; Adams v. Lloyd, 
3 H. & N., 351; IVhitaker v. lzod, 2 
Taunt., 115; and text hooks cited, ante. 

(3) Morris v, Eduards , D. R., 15 App. 
Can., 309, affirming Morris v. Edwards, 
23 Q. R. D., 287; sec Bolton v. C orpora¬ 
tion of Liverpool, 1 M. & K., 88. 

(4) Per Kindersley, V. C., in Jenkins 
v. Bushby, 35 I, J., Ch., 400 ; see Bcwicke 
v. Graham, 7 Q. B. D., 400; Morris v. 
Edwards, 23 Q. B. D., 287. 


(5) Morris v. Edwards, supra. 

(6) Cf. Woodroffe & Amir Ali’s Civ. 
Pr. Code. 2nd Ed., O. XI, r. 6, p. 783; 
r. 16, p. 795; Hill v. Campbell, L. R., 10 
C. P., 222; Athcrley v. Harvey, 2 Q. B. 
D . 521; Fisher v. Ozvcn, 8 Ch. D., 645 ; 
IVebb v. Edstc, 5 Ex. D., 108; Bray on 
Discovery, 313. As to discovery in crimi¬ 
nal cases, sec Mohamed Jackeriah v. 
Ahmed Mahomed, 15 C., 109 (1887). 

(7) See remarks of Alderson, E., in 
Osburn v. London Dock Co., 10 Ex., 698, 
702; J.ycll v. Kennedy, 8 App. Cas., 234. 
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PRODUCTION OF DOCUMENTS. V 

that a party cannot be compelled to discover that which, if answered, 
would tend to subject him to punishment(1), and this is so though there is not the 
faintest prospect of any criminal proceedings being taken against him. (2) It is 
therefore an open question whether a party interrogated, who is apparently 
without the statutory protection given to a witness, should or should not be 
protected by the application of the general principles above-mentioned. W here 
a. witness is not compelled to produce a deed, he cannot be compelled to answer 
questions as to its contents, otherwise the protection would be perfectly illusory 
(v. ;pos£.)(3) In a case to wliich section 130 applies, it is entirely optional for the 
witness to produce his title-deeds and to raise any objection whatever.(4) Sec¬ 
tion 131 extends to the agent the same protection which section 130 or any other 
section of this or any other Act, provides for the principal; and so where a 
principal would be entitled to refuse production of a document it cannot be 
compelled from his solicitor, trustee, or mortgagee.(5) But in so far as the 
object of the privilege is that the title may not be disclosed and examined, it has 
been held in England that production may be enforced for the purpose of 'identi¬ 
fication, which must not extend to a perusal of its contents.(6) It has also been 
held that, unless it appears that the title of the person possessing the document 
will in some way be affected by its production, the rule will not prevail.(7) It 
would appear from the terms of section 131 that, though the persons contem¬ 
plated by that section cannot be compelled to produce documents in their 
possession, they will yet, if they so choose, be permitted to do so : and therefore 
for example, though a legal adviser holding a document confidential]}' for his 
client, may justify his refusal to produce it under this section, and is forbidden 
(by section 126) to state the contents of any document with wliich he has become 
acquainted in the course, and for the purpose, of his professional employments 
he will yet be permitted to produce the document itself, if it happen to be in his 
possession and he chooses to do so.(8) The fact that the production of document 
will expose the person producing it to a civil action affords no ground for protec¬ 
tion.^) A witness not a party need not produce a criminating document, but 
he must answer any criminating question, save, it is submitted, any question as 
to the contents of any such criminating document, as, by the provisions of 
section 130, he is not bound to produce.(lO) As to a witness who is a party, 
v. ante. In all cases, notwithstanding any objection there may be, the document 
itself must be brought to Court, when the Judge will decide as to the validity 
of the objectiou.(ll) As to the liability of a witl -images in caso of 

failure to give evidence, or to produce a document, sec Acts XIX of 18o3,(J 
and X of 1855.(13) A witness called on his subpoena duces tecum , who oInjects to 
the production of documents, has no right to have the << Of his iS mit\ 


(1) Per Bowen, L. J.. in Red fern v. 
Red fern, P. D. ( 1891, p. 14. 

(2) Odgers on Libel, 580. 

(3) Davies v. Waters. 9 M. \V\, 608, 
612; Few v. Gappy, 13 Beav., 457; and 
this notwithstanding s. 132, post. But see 
Baijnath Kcdia v. Raghunath Prasad, 41 
C., 6 (1914) (a party can interrogate on 
facts directly in issue and thus on details 
of a hundi) distinguishing Ali Kadcr Syc l 
Hossain Ali v. Gobind Dass, 17 C., 840 
(1890). 

(4) R. v. Moss, 16 A., 88, 100 (1893). 

(5) Bursill v. Tanner, 16 Q. B. I>., 1 ; 

Stcph. Dig., Art. 119; Taylor, Ev., §§ 458, 
918. i 

(6) Phelps v. Prcw, 3 E. & B., 430: 
sec also Volant v. Soyer, 13 C. B., 231. 


(7) Taylpr, Ev., § 459 ; Lee v. Merest, 
39 L. J., Ecc., 53; Doe v. Langdotx, 12 Q. 
B., 711. 

(8) Field. Ev., 6th Ed., 423; Taylor, 
Ev., §§ 458, 919; Roscoe, N. P. Ev. f 156; 
Hcbbcrd v. Knight, 2 Ex. R., 11 ; as to 
the giving of secondary evidence in the 
case of non-production, see note to s. 65, 
ante. 

(9) Doe v. Date, 3 Q. B., 609; Taylor, 
Ev., §§ 460, 1464. 

(10) S. 132, post, Davies v. Waters, 
supra. 

(11) S, 162, post. 

(12) S. 26 (in force in Bengal, N.-W. 
P. and Oudh). 

(13) S. 10 (in force in the Presidencies 
of Mad ran and Bombay). 
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to produce argued by his counsel retained for that purpose.(l) A witness 
cannot withhold production of a document called for as evidence, on the ground 
of any lien he may have upon it(2); unless perhaps the party requiring the 
production be himself the person against whom the claim of lieu is made(3), for 
in such case the right to use the document evidentially might, on the facts 
practically annul the value of the lien, and there seems no reason why this 
should be permitted him. So though a solicitor, having a lien on a deed, may 
not be bound to produce it at the instance of the client against whom the lien 
exists, yet if the client is bound to produce it for the benefit of a third person , as 
e.g., under a subpoena duces tecum , so too is the solicitor.(4) A banker is not 
compellable to produce his books in legal proceedings to which the bank is not 
a party.(5) But in England it has been recently held that the fact that a banker 
has received a document upon the terms that it shall not be delivered up except 
with the consent of the depositor is no answer to a subpoena duces tccum.(Q>) 


excused not 1.^2* A. witness shall not be excused from answering any 
from an- question as to any matter relevant to the matter in issue in any 
ground^that or m ari * v or criminal proceeding, upon the ground that 

JSSf 1 the answers to such question will criminate, or may tend directly 
• or indirectly to criminate such witness, or that it will expose, or 
tend directly or indirectly to expose, such witness to a penaltv 
or forfeiture of any kind: 

n that no such answer, which a witness shall be com¬ 

pelled to give, shall subject him to any arrest or prosecution, or 
ie pi o\ (f again* him in any criminal proceeding, except a 
prosecution for giving false evidence by such answer (7) 

Principle.— The general rule is otherwise in England, where (with certain 
exceptions) a witness need not answer any question the tendency of which is 
to expose the witness, orthe wife or husband of the witness, to any criminal 
charge, penalty or forfeiture(8); the maxim being “ Nemo tenelur seipsum 


Proviso. 


(1) Rowcliffe v. Egrcmont, 2 M. & 
Rob., 386; see also Lee v. Merest, 39 L. 
J., Ecc., 53, 56. 

(2) Hunter v. Leathlcy , 10 B. & C., 885 ; 
Ley v. Barlow, 1 Ex., 801 ; Taylor, Ev., 
8 458, and cases there cited. 

(3) This is suggested in Brassington v. 
Brass ington, 1 Sim. & St., 455, and acted 
upon in Kemp v. King, 2 M. & Rob., 437 : 
sve a Do Hope v. Liddell. 24 L. J., Ch., 
693 : Re Cameron's, etc., Co., 25 Bcav., 4 ; 
Taylor, Fv., § 458; Bray's Discovery, 203 
—206; Wigmore. Ev.. p. 3001. 

But it seems to be opposed to Hunter 
v. Leathlcy , supra, in which a broker, who 
had a lien on a policy for premiums ad¬ 
vanced. was compelled to produce it in an 
ad ion again t the underwriter by the 
assurer; who had created the lien TSteph. 
Dig . Art. 118; sec also Fowler v. Fowler, 
29 W. R. (Eng.) 80]. See Lockett v. 
Carey , 10 Jur. N. S., 144. where a solicitor 
was pfirty to the action, and Indian Con¬ 
tract Act (IX of 1872), ss. 171, 221. 
Ah to right of mortgagee to withhold pro¬ 
duction of mortgage deeds or title deeds, 


see Beattie v. Jetha Dungarsi, 5 Bom. H. 
C. R. ? O. C. J., 152. 

(4) Cordery’s Law relating to Soli¬ 
citors. 3rd Ed., 365; Lush’s Practice, 3rd 
Ed, 335, 336; as to lien in insolvency, 
administration, and in winding-up proceed¬ 
ings, see Bray’s Discovery, 205. 

(5) Act XVIII of 1891, s. 5. 

(6) R, v. Dayc (1908), 2 K. B„ 333 
(Div. Ct.). 

(7) See Hossain Baksli v. R., 6 C., 96, 
107 (1880), as also see R. v. Durant, 23 
B.. 213, 220 (1898), in which the accused 
called as witnesses persons charged with 
him and awaiting a separate trial for the 
same offence. 

(8) See R. v. Copal Dass, 3 M., 279_ 

282 (1881) : Best. Ev., §§ 126—129; Tay¬ 
lor, I.'\, §§ 3 450—1468; Bray on Dis¬ 
covery. 311—349; Roscoe. N. P. Ev., 18th 
Ed.. 3 67—3 69 ; Phipson, Ev„ 5th Ed., 198, 
202; Powell, Ev.. 9th Ed., 221—228; 
Sof.l). Dig.. Art. 120; R. v. Boyes, 1 B*. 
& S.. 330; Ex parte Reynolds, L. R., 20 
Ch. D., 298 (oath of the witness not con¬ 
clusive ; claim must be bond fide). 
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incriminating questions. 




proderc”( 1) The privilege is based on the principle of encouraging all persons 
to come forward with evidence, by protecting them, as far as possible, from 
injury or needless annoyance in consequence of so doing.(2) This privilege 
was repealed in India by section 32, Act IT of 1855, which is reproduced in the 
present section. The state of the law, while the privilege existed, tended in 
some cases to bring about a failure of justice, for the allowance of the excuse 
when the matter to which the question related was in the knowledge solely of 
the witness, deprived the Court of the information which was essential to its 
arriving at a right decision. In order to avoid this inconvenience, and to 
obtain evidence which a witness refused to give, the witness was deprived of the 
privilege of claiming excuse ; but, while subjecting him to compulsion, the 
Legislature, in order to remove any inducement to falsehood declared that 
evidence so obtained should not be used against him, except for the purpose 
in the Act declared.(3) The necessity under which the privileged witness for¬ 
merly lay of explaining how the answer might criminate him amounted in some 
cases to a virtual denial of the privilege. This necessity for an enquiry as to 
how the answer to a particular question might criminate is now avoided. The 
rule enacted by this section thus secures the benefit of the witness’s answer to 
the cause of justice, and the benefit of the rule, that no one shall be compelled 
to criminate himself, to the witness (claiming his privilege), when a criminal 
proceeding is instituted against him. (4) 

s. 130 {Criminating Documents.) as. 148—149 (Criminating Questions in 

cross-examination.) 


Steph. Dig., Art. 120 ; Taylor, Ev., §§ 1453—1468 ; Best, Ev., §§ 126—129 ; Bray on 
Discovery, 311—349 ; Roscoe, N. P. Ev., 18th Ed.., 167—169: Powell, Ev., 9th Ed., 

221_228 ; Cr. Pr. Code, ss. 161—175; Stewart Rapalje’s Law of Witnesses, §§ 261—269: 

Wharton, Ev., §§ 533—540; Hageman’s Privileged Communications, §§ 250—271. 


COMMENTARY. 

This section gives the Judge no option to disallow a question as to matter " Shall 
relevant to the matter in issue. Section 148 gives him an option to compel “£ cug ® ^ •* 
or excuse an answer to a question as to a matter which is material to the suit 
only so far as it affects the credit of the witness.(5) As to interrogatories, sck 
notes to s. 130, ante. . 

This section does not in terms deal with all criminatory questions which ^ 
may be addressed to a witness, but only with questions as t o matters, re cvai } matter in 
to the matter in issue. Irrelevant question 1 2 should not be allowed, and. it issue. 1 * 
may be implied from the limitation in this section, that a witness should be 
excused from answering questions tending to ( as to matters wlm.h • 

are irrelevant.(6) On the very language of the section the witness can always 
claim to be excused on the ground of the irrelevancy of the question.(7) 

Though the question does not so expressly provide, it follows, d fortiori * 
that a person is not excused from answering any question only because the h < )P f fl j( , ll * Pe> 


(1) For a criticism of this rule, see 
Bcntbam. Rationale, Bk. IX, Part IV, Ch. 
3; Stephen's History of the Criminal 
Law. L 342, 441, 535. 542, 565: Wig 
more, Ev., § 2251, and at p. 3101. where 
he deals with the subject of judicial cant 
towards crime and with what a wit has 
called “ justice tampered with mercy." 

(2) Best, Ev., § 126, a'compromise has, 
however, been adopted in several modern 
statutes by compelling the disclosure, but 
indemnifying the witness from its result.'.; 


see Phipson, Ev., 5th Ed., 198. 

(3) Per Turner, C. J., in R. v. Gopal 
Dass, supra. 279, 280. 

(41 Ih., per M. Ayyar, J. at pp. 286. 
287. So a co-accmcd in separntc case can 
be called as defence witness under the 
protection of this section: Rail Ram v. 
Fimp., 24 Cr. L. J.. 633 (1°23>. 

(51 R. v Gcpal Doss. 3 M 
(61 lb., 278, per Turner. C. J* 

1 7 1 fb.. 283. per Tunes, J. 
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INCRIMINATING QUESTIONS. 



answer may establish or tend to establish, that he owes a debt or is otherwise * 
liable to a civil suit, either at the instance of the Crown or of another person. (1) 

The section makes a distinction between those cases, in which a witness 
voluntarily answers a question, and those in which he is compelled to answer : 
and gives him a protection in the latter of these cases only. Protection is 
afforded only to answers which a witness has objected to give, or which he has 
asked to be excused from giving, and which then he has been compelled to 
give, and not to answer given voluntarily. “ As these words stand they pre¬ 
suppose an objection by the witness, which has been overruled by the Judge 
and a constraint put upon the witness to answer the particular question.” ff, 
therefore, the witness wishes to prevent his statement from being thereafter 
used against him, he must object to reply, and only answer on being compelled 
by the Court.(2) The answer so given, unless it be false, cannot be ground for 
any subsequent criminal proceeding: apparently it might be made use of in a 
subsequent civil suit. The objection should in strictness come from the witness 
himself(3), or the Counsel or pleader representing him.(4) Quaere , however, 
whether the Judge ought not (though he is not bound) to advise the witness of 
his right.(5) Recently however, it has been held, that although a voluntary 
statement made by a witness may stand on a different footing, an answer 
given by a witness in a criminal case on oath to a question put to him, either 
by the Court or by counsel on either side, especially when the question is on 
a point which is relevant to the case, is within the protection afforded by this 
section, whether or not the witness has objected to the question asked him.(6) 
More recently^still it has been held that the question whether a witness is 
compelled to answer is in each case a question of fact.(7) In the 
imdermentioned case it was held by the Allahabad High Court that 
j wl ^ neK i w * u e evidence makes a statement which amounts to 

defamation he may be prosecuted under section 499 of the Penal Code, and 
it lies on him to show that the statement falls within one or other of the 
exceptions to that section or that he is protected by the proviso to this 
section. (8) It has been held that a prisoner’s thumb-impression, which had 
been taken out of Court and without objection by him, was admissible against 
him in a later trial for giving false evidence.(9) This decision was based on the 


(1) See 46 Geo. HI, Cap. 47; Steph. 
Dig., Art. 120 and note; as to the meaning 
of " tendency to criminate,” see Lamb v. 
Munster, 10 Q. B. D.. Ill, U4. 

(2) It. v. Gopal Dass, supra (1881); 

per curiam; Kernan and Ayyar, JJ., dis¬ 
sent. : R, v. Garni Sobna, 12 B., 440 

(1888) ; per curiam; Birdwood J., dis¬ 
sent.; R. v. Samiappa, 15 M., 63 per curiam 
(1891); Mohcr Sheikh v. R., 21 C., 392 
(1893), per curiam; R. v. Moss, 16 A., 
88, 100 n893) ; Haider Ali v. Abru Mia. 
2 C. L. J., 105 (1905) ; s. c., 9 C. W. N., 
911 ; 32 ( 756; Sodaruddin Sarltar v. /?.. 

31 C., 715 (1904), at pp. 720, 721. As 
to the law under section 32, Act II of 
1855, see R. v. Jamiran. B. L. R.. Sup. 
Vol , 521, 524, 526, 530 (1866) ; Joseph 
Perry v. Official Assignee, 47 C., 254; 
Kallu v. Sital, 40 A., 271 (1918); Ganga 
Salmi v. Emperor, 42 A., 257 (1920), 

(3) Thomas v. Newton, 1 M. & M., 
48n./ R. v. Adey, 1 M. & Rob., 94; Boyle 
v. Wiseman, 10 Ex., R., 647. 

(4) R. v. Pramatha Nath Bose (1910), 
37 C. ; 87S. 


(5) See Fisher v. Ronalds, 12 C. B., 
762; Paxton v. Douglas, 16 Ves., 242; A. 
G. v. Radolff, 10 Ex., 88; R. v. Gopal 
Dass, supra, 286: s. 148 post, especially 
refers to warning by Judge. As to the 
power of the Judge to question the wi 

R. v. Hari Lakshman, 10 B., 185 

(1885). 

(6) Emp. v. Chatur Singh, 43 A.. 92 
(1921). 

(7) Emp. v. Banarsi, 46 A., 254; s c 
25 Cr. L. J., 477 (1923). 

(8) R. v. Ganga Prasad (1907), 29 A., 
p. 686 (Knox and Aikman, JJ., but 
Richards, J., dissent.) held that no prose¬ 
cution for defamation could lie against 
a witness; for conflict of decision on this 
pc.int. see Kari Singh v. R., 40 C., 433 
(1913). Venkata Rcddi, in re, F. B., 36 
M . 216 (1913). Satish Chandra Cfyakra- 
vartti v. Ratn Doyal Dc, 48 C.. 388; Din- 
sltaw Edalji v. Jchangir Cowatsji, 47 B., 15 
and post. Examination of Witnesses. 

(9) Titnoo Mia v. R. (1911), 39 C., 
349. 
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grounds that the taking of the thumb-impression was not equivalent to the 
asking and answering of a question and that it had been done -without objection 
and not in the course of a trial. In another later case where a party to a suit 
had made in a deposition a self-incriminating statement in answer to questions 
objected to by his pleader and relevant only as affecting his credit, it was held 
that this statement was not admissible against him under this section in a 
subsequent trial for giving false evidence. (1) In this case it was stated that 
overruling an objection will not necessarily amount to compelling a witness to 
answer. 

Persons examined by Police-officers investigating cases under the provi¬ 
sions of sections 161, 175, Criminal Procedure Code, are not bound to answer 
criminating questions put by such officers.(2) As to criminating documents, 
see section 130, ante : and as to the penalties for refusing to give evidence, and 
for perjury, and the protection afforded to witnesses in respect of what thev 
may say whilst under examination, see Introduction to Chapter X. 

133. Aii accomplice shall be a competent witness against 
an accused person ; and a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of an accomplice. 

Principle — The testimony of accomplices, who are usually interested* 
and nearly always infamous witnesses, is admitted from necessity, it beinj? 
often impossible, without having recourse to such evidence, to bring the prin¬ 
cipal offenders to justice.(3) But the practice is to regard the statements of such 
persons as tainted because, from the position occupied by them, their state¬ 
ments are not entitled to the same weight as the evidence of an independent 
witness.(4) Accomplice evidence is held untrustworthy for three reasons : 
(a) because an accomplice is likely to swear falsely in order to shift the guilt from 
himself; (b) because an accomplice as a participator in crime, and consequently 
an immoral person, is likely to disregard the sanction of an oath ; and (c) because 
he gives his evidence under promise of a pardon, or in the expectation of an 
implied pardon, if he discloses all he knows against those with whom he acted 
criminally : and this hope would lead him to favour the prosecution.(5) There¬ 
fore, as a general rule, confirmation of the evidence of an accomplice is required 
(v. post) ; vet as it is allowed that he is a competent witness the consequence, 
is inevitable, that if credit is given to his evidence it requires no confirmation 
from another witness. (6) 

as. 114. Illust. (6) ( Presumption as to accomplice evidence.) 

Taylor, Er., §§ 967 —971 ; B 23 L Ev\, §§170, 171 ; Foster’s Crown Law, 352 ; Roscoe, 
Cr. Ev., 13th Ed., 10S— 113; Criinin.il Procedure Code, s.s. 337—>339 (Tender of pAnion to 

accomplice), s. 297 (Charge to StewaVt Rapalje’s Law of jury); Witnesses, §§ 220_228 * 

Burr. Jones, Ev., §§786—788 ; Wharton’s Criminal Ev. §§ 439—445 ; Wigmoro, Ev., § 2056! 
et seq. 


(1) R. v. Pramatha Noth Bose (1910), 
37 C., 878 ; distinguishing Thomas v. 
Nczvton (supra), and R. v. Adcy, 1 Moo. 
and Rob., 94- 

(2) Cr. Pr. Code. ss. 161' 175. 

(3) Taylor. Ev.. § 967. 

(4) R. v. Be pin Biswas, 10 C., 970, 
975 (1884). 

(5) Per Scott. T., in R. 'y. Magc.n Call, 
14 B., 115. 119 (1889); see remarks of 
Peacock, C. J., in R. v. Elahi Bux, post; 


and Kamala Prasad v. Siial Prasad 24 C., 
339, 324, 343 (1901). 

(6) R. v. Jones, 2 Camp., 131 ; /?. v. 
PJahi Bux. B. L. R., Sup. Vol„ F R., 459, 
462 (1866). Sac Wigmore, Ev., § 2056. 
Emperor v. Anant Kumar Batter ji, 3 2 C. 
L. J., 204. As to whether absence of 
corroboration is fatal, see Alin ud Din v. 
Emperor, 20 Cr. 1.. J., 561; 52 1. C., 49 
and see 49 I. C., 607; Panpang v. Emperor , 
19 Or, L. J., 47; 3 . c., 42 I. C\, 100‘2. 
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COMMENTARY. 

An accomplice is one concerned with another or others in the commission of 
a crime.(l) The term “ accomplices ” may include all participes criminis.{ 2) 
An accomplice is a person who is a guilty associate in crime or who sustains 
such a relation to the criminal act that he can be jointlv indicted with the 
defendant (principal).(3) But it is not every participation in a crime which 
makes a party an accomplice in it, so as to require his testimony to be confirmed : 
much depends on the nature of the offence and the extent of the complicity of 
the witness in it.(4) It is generally unsafe to convict a person on the evidence of 
accomplices unless corroborated in material particulars. But in considering 
whether this general maxim does or does not apply to a particular case, it is 
to be remembered that all persons coming technically within the category of 
accomplices cannot be treated as on precisely the same footing; the nature of 
the offence and the circumstances under which the accomplices make their 
statements must always be considered. No general rule on the subject can be 
laid own .(o) here a witness admits that he was cognisant of the crime as 

to which he testifies, and took no means to prevent or disclose it, his evidence 
must be considered as no better than that of an accomplice.(6) A person who 
offers a bribe to a public officer is an accomplice in the offence of taking an 
lllega gratification.(7) Persons merely present when money is given to a bribe- 
taker are not accomplices, but the case is different if they have eo-operated 
m the payment of the bribe, or taken some part in the negotiations for its 
payment. In the latter case they cannot be regarded as independent witnesses 
and their evidence is tainted.(8) Where certain persons accompanied another 
who was entrusted with and carried the money intended to be given as a bribe 
to the head-constable, in the knowledge that it was to be so paid and in order 

w,T : ;SS and 1 f s,st ™ sucl > payment, they were held to be accomplices.^) 
While it is usually unsafe to convict a public servant of receiving bribes on the 
uncorroborated evidence of persons who say they l.ave given them, the question 
as to the amount of corroboration depends on the circumstances of each case.(IO) 

-The mere presence of a person on the occasion of the giving of a bribe and 
his omission to promptly inform the authorities do not constitute him an accom¬ 
plice, unless it can be shown that lie somehow co-operated in the payment 
of the bribe, or was instrumental in the negotiations for the paym en t * 1 2 .(11) There 


O') Wharton, Law Lexicon, 5th Ed. 
The co-operation in the crime must he 
real and not merely apparent. Wharton, 
Cr Ev., * 440. See 24 C. W. N.. 119. 

(2) Foster’s Crown Cases. 241 : thus in 

1 nphsli law it includes both principals in 
the firwt and second decrees and acces¬ 
sories before and after the fact. But in 
India it was held that an accessory after 
the fact (under the law prior to the Penal 
Code) r ,tood on a very different footing 
from an accomplice. 7?. v. Chutterdharcc 
Sing, 5 W. R.. C.r.. 59 (1866): see also 
Mayne*- Penal Code, twlc to s. 117 and 
ss. UO, 136, 167, 212. 216. 

(3) Per Sir S. Subramania Aiyar, Oflfg. 
r J. Kamasami Goundrn \. R 27 M 
271 (1903); s. c .. 14 Marl. L. j.. 226. 

M) R. v. Chutterdharcc Sing, 5 W. R., 
Cr, 59 (1866): Best, Ev. ( $ 171; A* v. 
Hargrave. 5 C. 8c P. 170; R. v. Jarvis, 

2 Moo. & R., 40- /?. v. / loses. I B & S.. 
311, 322 : see first supplemental v illustra¬ 
tion to ill. ib). n, 114 


(5) R. v. Malhar, 26 B.. 193 (1901); 

s. c.. 3 Bom. L. R.. 694; R. v. Hanmant, 
0 Bom. L. R.. 443, 450 (1904). 

(6) R. v. Chando Chandalinee, 24 W. 
K , Cr., 55 (1875); see Ishan Chandra v. 
R.. post. 

(7 < R. v. Chctgan Dayarani, 14 B., 331 
(1800); R. v. XIagaii Lai, 14 B.. 115 

(1 $89) ; R. v. Malhar. 26 B.. 193 (1901); 
sec also R. v. Obhoy Churn, 3 W. R., Cr.. 
19 (1865): R. v. Samiappa 15 M 63 
(1891) 

(8> Khadav AH v, Emperor 15 P W 
R-. i r.. 1919: s. c.. 20 Cr. L.’j.. 258. 

(9. Rajoni Kan! v. Asan Mullick 2 C 
W. N., 672 (1895). 

i 10) A' v. Malhar, 26 B., 193 (1901L 
‘ R v. Dcodhur Singh. 27 C.. 144 
(1309 1 , and in Ahhoy Kumar v. Jagat 
Chundcr, 27 C., 925 (1900). it was held 
that a person lending money in ordinary 
course of business to pay an amount ex¬ 
torted was not an accomplice 
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is nothing in the law to justify the broad proposition that the evidence of 
witnesses, who admit that they were cognizant of a crime, that they made no 
attempt to prevent it, and that they did not disclose its commission, should only 
be relied on to the t^ime extent as that of accompli cesjl) A person who has 
helped the accused to\cgnceal the corpse of a person murdered or has omitted 
to give information of the murder is not an accomplice, although he may be 
guilty of an offence either under s. 201 or s. 202 of the Indian Penal Code.(2) 
44 Au accomplice witness is one who is either being jointly tried for the same 
offence and makes admissions which may be taken as evidence against a co¬ 
prisoner and which make the confessing accused pro hue vice a sort of witness, or 
one wko has received a conditional pardon on the understanding that he is to tell 
all he kijLOws, and who may at any time be relegated, to the dock if he fails in his 
undertaking.*’(3) A witness is none the less an accomplice, because at the time 
of his giving evidence he has already been convicted on his own confession(4) 
Though a great degree of disfavour may attach to a person for the part he 
has acted as an informer, yet his case is not treated as that of an accomplice.(5) 
The action of a spy and informer in suggesting and initiating a criminal offence 
is itself an offence, the act not being excused or justified bv any exception in 
the Indian Penal Code, or by the doctrine which distinguishes the spy from the 
accomplice. But the act of a detective in supplying marked money for the 
detection of a crime cannot be treated as that of an accomplice.(6) Where an 
informer was upon his own statement cognisant of the commission of an offence 
and omitted to disclose it for six days, the Court was not prepared to say that 
he was an accomplice; but held that his testimony was not such as to justify 
a conviction, except where it was corroborated.(7) 44 When the Judges speak 

of the danger of acting upon the uncorroborated evidence of accomplices, they 
refer to the evidence of accomplices who are admitted as evidence for the Crown 
in the hope or expectation of a pardon.”(8) And in a case in the Calcutta 
High Court it was held that a person who, either before associating with wrong¬ 
doers or before the perpetration of an offence, makes himself an agent for the 
prosecution with the purpose of disclosing such offence, is a police spy or decoy 
and not an accomplice, and that therefore his evidence (though its value would 
depend on his character) w'ould not require corroboration.(9) In this case 
it was also held that a person who associates with wrong-doers with a criminal 
design and does not help the prosecution till after the perpetration of the offence 
is an accomplice. 

This section is the only absolute rule of law as regards the evidence of 
accomplices. But there is a rule of guidance which the Court should also regard ; 
and it is to be found in illustration (b) to section 114. The latter section enacts 




(1) R. v. Smiihcr , 26 M.-. 1. 12 (*902). 

(2) Ra mas ami Goundcn v. R . 27 M., 
271 (1903), per Sir S. Subramania Aiyyar, 
Offg. C. J., and Sir Bnash%am Aiyangar, 

J. 

(3) Per Glover, T , in R. v. Ramsodoy 
Chuckcrbutty, 20 W. R., Cr. 19 (1873): 
as to giving evidence under pardon, see 
remarks of Peacock, C. J.. in R. v. Elahx 
Bus. at p. 468: sec R v. Boyes. 311, 32 2. 
supra; R. v. O’Hara, 17 C., 64 2 fl890>. 

(4) R. v, Ramsodoy Chuckerbutt y, 
supra. 

(5) Taylor, Ev.. ? 971 ; Wharton. Cr 
Ev., § 440; Stewart Rapalje or ■ r. § 
228; R. v. Dcspard, 28* How ‘ St. Tr . 
489; R. v Mullins. 3 Cok. C. *C\. 526; 
referred to and followed in R. v. Juv*- 
choram, 19 B., 363 (1894) ; in which the 


distinction between a spy and an accom¬ 
plice is pointed out. See also R. v. Mona 
Puna. 16 B., 661 : R. v. Shankar, Cr. R.. 
91 (Bom.), 21 Dec.. 1888, cited in 19 B., 
supra, at p. 368. 

(6) R. v. Javecharam, 19 B., 363 

(1894). 

(7) Ishan Chandra A’., 21 C., 328 

(1893); R. v. Chando Chandalinee, 24 \V. 
R.. Cr.. 55 (1875). 

(8) Per Peacock. C. J.. in R. v. Iilahi 

Bus. B. L. R., Sup. V.. 459 (1886), at 

p. 469. 

(9) R. v. Chafurhhnj Snhu (l9p|)\ 38 
C . 96 and for English rule to same c fleet, 
see Archbold’s Criminal Pleading, i-lSth 
Kd., 441. and R. v. Pickier (1909), 2 Cr, 
App. Rep., 53; R. . DoulifiX (1848), J 
Co::, C. C., 526. 
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a rule of presumption, and read with section 4 it indicates that this is not ' a 
presumption incapable of rebuttal. The right to raise this presumption is 
sanctioned by the Act; and it would be an error of law to disregard it. What 
effect is to be given to it must be determined by the circumstances of each 
case. The evidence of the accomplice requires to be accepted with great caution 
because among other things he is likely to swear falsely in order to shift the 

f uilt from himself. The corroboration of such evidence when required should 
e such corroboration in material particulars as would induce a prudent man 
to believe, on consideration of all the circumstances, that the evidence is true 
so far as it affects each person implicated. (1) 

The rule in this section and in section 114, illustration (&), are part of one 
subject, and neither section is to be ignored in the exercise of judicial discre¬ 
tion^), and they coincide with the rule formerly observed in England(3), and 
laid down in India prior to the passing of this Act.(4) “ On the whole, the 

result of these sections appears to be that the Legislature has laid it down 
as a maxim or rule of evidence resting on human experience that an accomplice 
is unworthy of credit against an accused person, i.e., so far as his testimony 
implicates an accused person, unless he is corroborated in material particulars in 
respect to that person ; that it is the duty of the Court which in any particular 
case has to deal with an accomplice’s testimony to consider whether this maxim 
applies to exclude that testimony or not; in other words, to consider whether 
the requisite corroboration is furnished by other evidence or facts proved in 
the case, though at the same time the Court may rightly in exceptional cases, 
notwithstanding the maxim, and in the absence of this corroboration, give credit 
to the accomplices testimony against the accused, if it sees good reason for 
doing so upon grounds other than, so to speak, the personal corroboration.”(5) 
The rule that an accomplice must be corroborated in a material particular is 
a mere rule of general and usual practice, the application of which is for the 
discret ion of the Judge by whom the case is tried. Thus the rule has no applica¬ 
tion in the case of an accomplice who is merely a youthful tool in the hands 
of one who stood to hirn m loco parentis.($) In a case in the Madras High Court 
it was said that this section is the substantive enactment declaring the law on 
this point, while section 114 only assists the Court in drawing inferences of fact, 
and that therefore the Court may be warranted in refusing to accept the pre¬ 
sumption in section 114, illustration (b), and may consider the evidence of an 
accomplice in the light of all the circumstances and value it accordingly, though 
always bearing in mind that it is tainted.(7) And this case has been reviewed 
in another in which it was held that this section read with section 114, illustra¬ 
tion (6), lays down the rule that* * a conviction on the uncorroborated evidence 
of an accomplice is not illegal where the presumption of untrustworthiness 
is rebutted by special circumstances.(8) It was said in this case that nothing 


(!) R. v. Shrinivas Krishna; and R. v. 
Naor Bhaskar, 7 Bom. L. R , 969. 

(2) R. v. Chagaii Dayaram, 14 B., 331, 
344 (1890); R. v. Mohiuddin Sahib, 25 
M.. 145, 147 (1901) ; [the section must be 
read with illust. (5) to s. 1141. 

(3) R. v. Ramasami Padayachi, 1 M., 

394 (1878) ; R. v. Ram Saran, 8 A., 306 
(1886); R. v. Magan Lai, 14 B., 115 

• (1889). 

(4) Sac the Full Bench case of R. v. 
Elahi 13ux (B. L. R., Sup. Voh, F. B., 
459. May. 1866; s. c.. 5 W. R., Cr„ 80), 
in which the law which is the subject of 
these sections was fully discussed. 

(5) Per Phonr, J., in R. v. Sadhu Alttv- 
dul. 21 W. R., Cr.. 69, 70 (1874). See 


remarks in Abdul Karim v. R., 1 All. L. 
J . 110 (1904), where the Court was un¬ 
able to regard a witness as an accomplice 
of such an exceptional kind as would 
justify the Court in dispensing with con¬ 
firmatory evidence. Corroboration is re¬ 
quired unless the Court can unhesitatingly 
believe it. See 52 I. C., 49. 

(6) Ramasami Goundcn v. R.. 27 M. f 
271 (1903), per Sir S. Subramania Ayyar, 
Offg. c. J. 

(7) R. v. Nilakania (1911), 35 M., 

247: and R. v. Tate (1908), 2 K. B. f 680; 
Me tinier (In re) (1894), 2 Q. B.. 415. 

(8) Muthukumaraxicami Pillai v. R., 35 
M., 397 (1912). See 52 I. C., 49. 
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in section 114 overrides this section or forbids the Court to act on such uncorro¬ 
borated evidence when believing it to be true(l), and that while section 114 
raises certain presumptions the use of 1 2 3 4 5 may ’ instead of 4 shall ’ indicates that 
the Court is not compelled to raise them but need only consider whether they 
should be raised.(2) \ 

In England there is now an increasing tendency to insist that the evidence 
of an accomplice must be corroborated. In Archbold’s “ Criminal Pleading ” 
it is said that’ 44 it is now fully recognized to be an established practi6e, virtually 
equivalent to a rule of Law, to require corroboration of the evidence of an 
accomplice bv independent evidence on some material particular going to the 
offence itself and implicating the accused.”(3). 

This section in unmistakeable terms lays it down that a conviction is not 
illegal merely because it proceeds upon the uncorroborated testimony of an 
accomplice, and to horn that corroboration is necessary is to refuse to give 
effect to this provisional) And so a jury may, if they please, act upon the 
evidence of an accomplice, even in a capital case, without any confirmation of his 
statement.(5) And there may be cases of an exceptional character in which 
the accomplice’s evidence alone convinces a Judge of the facts required to be 
proved, and section 133 would support him, if he acted on that conviction with¬ 
out the corroboration usually insisted on.(6) 44 Although, as a general rule, it 

would be most unsafe to convict an accused person on the uncorroborated 
evidence of an accomplice, such evidence must, like that of any other witness, be 
considered and weighed by the judge, who, in doing so, should not overlook 
the position in which the accomplice at the time of giving his evidence may 
stand, and the motives which he may have for stating what is false. If the 
Judge, after making due allowance for these considerations and the probabilities 
of the story, comes to the conclusion that the evidence of the accomplice, 
although uncorroborated, is true, and the evidence, if believed, establishes the 
guilt of the prisoner, it is his duty to convict.”(7) Before acting on the pre¬ 
sumption mentioned in section 114, the Court or jury is required by the section 
and the sequel to the Illustrations to take into consideration certain facts with 
the view to ascertain the probability of the story told.(8) It is not wise or 
feasible to construct a fixed rule of law for all cases, though constant attempts 
have been and are still made to turn what was in its origin and is under the 
Act a cautionary practice into a rule of law.(9) 

On the other hand, accomplices are not like ordinary witnesses in respect Aooomplicc 
of credibility, but their evidence is tainted and should be carefully scrutinized unworthy 
before being acc-epted(lO) and therefore, the presumption that an accomplme 0 ore( “ t * 
is unworthy of credit unless corroborated in material particulars, has become 
a rule of practice of almost universal application.(11 ) 44 Neither section 114, 


(1) lb., per Benson. C. J. 

(2) lb., per Wallis. J. 

(3) Archhold's Criminal Pleading, etc., 
25th Ed.. 441: and Taylor on Evidence 
(10th edition), 967. 

(4) R. v. Ramos ami Padayarhi, 1 M.. 

394 0878); R. v. Gobardhan. 9 A.. 528 
553 (1887) ; R. v. Koa. 19 W. R.. Cr., 48 
(1873) ; R. v. Ram Satan, 8 A., 306 
(1885); R. v. Magan Loll 1 B.. 115 
(1889) ; R\ v. Chagan Dayaram, 14 B., 
331 (1890). 

(5) R. v. Godai Racmt. 5 W. R., Cr., 

11 (1866) ; R. v. Ramasami Padayacht. 
supra: R. v. O'Hara, \7 C., 642, 665 

(1890) : R. v. Mahima Chun dr a, 16 B. 
L. R.. App., 108, 111 (1871) ; R. v. Nidhcc- 


ram, 18 W. R., Cr., 45 (1872). 

(6) Per Scott, J„ in R. v. Magon Lall , 
14 B., 115, 119 (1889); R. v. Ramasami 
Padaxachi, supra. 

(7) R. v. Cobardhan „ 9 A., 528, 554, 

per Edge, C. J. 

(8) R. v. Ramasami Padayachi, supra; 
as to the character of an accomplice, see 
sequel to Illust. ( b ), s. 114; and remarks 
of Peacock, C. J., in R. v. Elahx Bus. 
468. 

(9) See Wigmore Ev„ § 2050. 

(10) Rajoni Kanta v. Asan MuUick, 2 
C. W. N.. 672 (1895). 

(11) R. v. Magan Lai. supra; Best. Hv.. 
§ 171 ; it is not a rule of law but of prac¬ 
tice only : R. v. Amir Khan, 9 B. 1.. R., 
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illustration (6), nor this section are to be ignored in the exercise of judicial dis¬ 
cretion. The illustration (b) is, however, the rule, and when it is departed from 
the Court should show, or it should appear that the circumstances justify, the 
exceptional treatment of the case. It is not enough for a Court to state the rule 
pro forma and merely as a reason to evade it; the Courts must act up to it. So 
long established a rule of practice as that which makes it prudent, as a general 
rule, to require corroboration of accomplices, cannot without great danger to 
society be ignored simply because section 133 declares that a conviction is not 
illegal merely because it proceeds upon the uncorroborated testimony of an 
aceomplice.”(l) The general result therefore is that in almost all cases the 
presumption mentioned in section 114, illustration (b), should be raised and 
corroboration in material particulars required. The bare existence of a 
principle is acknowledged in order to meet the requirements of very exceptional 
cases, but from the very fact of the exceptional character of these cases this 
principle is in practice constantly disapproved of and frequently violated.(2) 
Recent cases leave the law where it was, viz., that the evidence of an 
accomplice; if believed, is in law sufficient, but that in practice the Courts will 
generally insist on corroboration of it in material particulars. (3) “ There is no 

rule of law or practice that the self-in criminating portion of the evidence of an 
accomplice is unworthy of belief unless corroborated. The credibility of a 
witness who says that he and another joined in committing an offence stands 
per se , so far as his self-accusation is concerned , on the same footing as that of a 
witness who says that he alone committed an offence, though in the latter 
instance there would be a narrow basis for cross-examination to test his own 
self-accusation. If a witness is an accomplice, be is an accomplice and must 
own to being an accomplice if he tells the truth. It is therefore merelv arguing 
in a circle to say that the self-incriminating statement of an accomplice requires 
corroboration because he is an accomplice. What must first be decided is 
whether the witness in question is in truth an accomplice or is merely posing 
as an accomplice. When it is once established that he is an accomplice, then 
the next practical question arises w r ho are the other accomplices, and it is at 
that stage, when his evidence implicating others has to be weighed, that there 
comes into application the maxim, that it is unsafe to convict upon the evidence 
of an accomplice, unless he is corroborated in material particulars, both as 
to the circumstances of the offence and the identity of the persons whom he 
implicates. ”(4) 

The evidence of accomplices should not be left to the jury without such 
directions and observations from the Judge, as the circumstances of the case 
may require, pointing out to them the danger of trusting to such evidence when 


36, 57 (1871) : R. v. Stubbs. 25 L. J., M. 
C.. 16: but it is a practice which deserves 
all the reverence of the law : R. v. Far Jar, 
8 C. & P., 107. per Lord Abingcr. In 
the matter of Jogcndra Nath v. Sanga 
Garo. 2 C. W. N.. 55 (1897); Kamala 

Prasad v. Sita Prasad, 28 C . .339, 343 

(1901). 

(J) Per Jardinc. J.. in R. v. Chagan 
Dayaram, 14 13., 331. 344 (1890) ; see also 
R. v, Imam 3 JBom. H. C. R., 57, 
59 . C. (1867) ; R, v. Mohan, 22 VV. 

R . Cr.. 38 (1874); [whether evidence of 
approver alone, uncorroborated, was suffi 
cicnt to justify the Court on calling upon 
the prisoner for his defence] : R v. Luch- 
inrr Per shad, 19 W. R , Cr., 43 (1873). 

(2) See Remarks in Roscoe, Cr Ev. ( 
13th Ed., 109, 110; 


C3> Jamaldi v. Emp.. 51 C., 160 (1923) ; 
s - c., 25 Cr. L. J., 1000; Manna Lai v. 
Fmp., 25 Cr. L. J., 49 (1923 ) ; Maung Lay 
v. Emp., Ibid., 381 ; Darya v. Emp., Ibid.. 
520: Kkushi v. Emp., Ibid., 979; Kanromal 
v. Emp., Ibid., 1057: Mahant Narain v. 
Emp.. 3 Tv. 144 (1922); Lala v. Emp., 23 
Cr. I.. J., 158 (1921); Kisan v. Bmp., 
Ibid., 391 (1921); Fatta v. Emp., Ibid., 
476 (1920) ; Narain v. Fmp., Ibid. 513 
O q 21 ) ; Ahmad x, Emp., Ibid., 597 (1922) ; 
Gobinda v. Emp., Ibid.. 673 (1920): Tota 
•\ Fmp , Ibid . 734 (1922); Madan Guru v. 
Emp , 4 P. L. T., 381; s. c., 24 Cr. h. J., 
723 ; Hacaru v. Emp., 25 Cr I.. J.. 1347 
(1924). 

(4) R. v. Hanmant, 6 Rom. L. R., 443, 
450 (1904), per Aston, J. 
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^S^s^not corroborated by other evidence.(1) The omission to do so is an error 
in law(2), in the summing up by the Judge, and is, on appeal(3), a ground for 
setting aside the conviction when the Appellate Court thinks that the prisoner 
has been prejudiced by such omission, and that there has been a failure of 
justice.(4) Where a Judge charged the jury that they were not to convict 
upon the evidence of G, if satisfied that he was an accomplice and uncorroborated 
but coupled the direction with a strong expression of opinion that G was not an 
accomplice ; held that this constituted a misdirection in fact, though not in 
form, calculated seriously to prejudice the prisoner’s case.(5) Where the only 
evidence of the payment of a bill to the accused, apart from hearsay statements 
which were not admissible(6), consisted of the uncorroborated evidence of an 
accomplice, which was further in itself improbable and to some extent incon¬ 
sistent with the story of the other accomplices, the High Court set aside the 
conviction.(7) It has been held that the conviction of an accused on the imcor- 
roborated testimony of an accomplice is perfectly legal ; and that a direction 
to the jury that it would be their duty to convict the accused if they believed 
the accomplice and gave credit to his evidence is a perfectly legal direction ; 
and that a direction to the jury that the evidence of an accomplice is not sufficient 
t o find the accused guilty wall be a misdirect ion.(8) Although it is not usual 
for the High Court- to interfere in revision with the decision of the Lower Court, 
when it is based on a consideration of the evidence, yet where the Lower Courts 
have not considered the evidence from the point of view that the witnesses were 
accomplices and where hearsay evidence has been improperly admitted in 
important points, the Court will go into the facts of the case.(9) And it has 
been held bv the Calcutta High Court that an Appellate Court is bound to find 
whether witnesses alleged to be accoihplioes were accomplices and to weigh 
’their evidence accordingly.(10) 




( 1 ) R. v. Elahi Bit. r, B. L. R., Sup. 
Vol., 459 (1866) ; R. v. Baikanthanath, 3 

B. L. R., F. B„ 2 note (1868) ; R . v. Karoo, 

6 W. R.. Cr.. 44 (1866); R. v. Mohima 
Chandra. 6 B. L. R.. App.. 108 (1871); 
R. v. Nazi-ah Jan. 8 W. R., Cr.. 19 (1867V; 
R. v. Gann. 6 Bom. H. C. C. C., 57 (1869) ; 
R. v. Sadhu Mundul. 11 W. R.. Cr., 69 
(1874); R. v. O'Hara. 17 C., 642, 665 
(1890) ; R. v. Ram Saran. 8 F., 306 
(1886) ; R. v. Arumngam, 12 M., 196 

(1888); see cases cited ante, passim. R. 
v. Magan Loll, 14 B., 115. 119 (1889); 
R. v. Elahi Bux, supra, 479; R. v. Gan- 
gappa Kardcppa, 38 B., 156 (1914). 

(2) R. v. Elahi Bux, supra ; R. v. Aru- 
«i ttgam, supra; R. v. Nawab Jan, supra; 
R. v. Khotab Sheikh. 6 W. R., Cr., 17 
(1866) ; see cases cited ante, passim. See 
per contra, R. v. Chagan Dayaran:. 14 B , 
331, 335 (1890); R. v. Ganu. 6 Bom. H. 

C. R.. C. C„ 57 (1868) ; R. v. Stubbs. 25 
L. J.. M. C.. 16; s. c., Dear, C. C., 55; 
Phillips, Ev., 95. See also s. 297, Cr. Pr. 
Code (charge to jury). 

( 3 ) Cf. s. 418, Cr. Pr. Code; but see 
R, v. Chagan Day dram, supra. 336, and ss. 
435 — 439 , Cr. Pr. Code (revisional pow¬ 
ers) ; as to proceedings under the Letters 
Patent, see R. v. O'Hara. 17 C\. 642 
(1890); R. v Kauroji Dadabhai, 9 Bom. 
H. C., 358 (1872); R. v. Hurriboic Chun- 
der, 1 C., 207 (1876) ; R. v. Pitombar 


Jina, 2 B.. 61 (1876) ; R. v. Sltib Chunder, 
10 C., 1079 (1884) ; R. v. Pcstanjce Dinsha, 
10 Bom. H. C.. 75, 89 (1875). 

(4) R. v. Elahi Bux, supra; cf. also 
Cr. Pr. Code, s. 537 : and see R. v. 7 ate, 
C. C. A. (1908), 2 K. B.. 680 and R. v. 
Beauchamp (1909), 25 Times L. R., 330. 

(5) R. v. O'Hara, 17 C., 642 (1890). 

(6) It was held in the case cited that a 
statement by a witness that he heard A 
say in the absence of the accused, that 
he had paid a sum of money to the accused 
as a bribe was hearsay and not admissible. 

(7) Rajoni Kant v. Asan Mullick, 2 C. 
VV. N.. 672 (1895). In R. v. Lakshmayya 
Pandaram. 22 M., 491 (1899), that accom¬ 
plice's statement was only not corro¬ 
borated. but was distinctly contradicted by 
the evidence in the case. 

(8) Ramasami Goundcn v. R., 14 Mad. 
L. J.. 226 (1903): s. c., 27 M . 271. per 
Bhashyam Aiyangar, L; see Afuthnkumara- 
S7vami Pillai v. R.. 35 M.. 397 (1912) (it 
was said by Benson, C. J., that the ques¬ 
tion whether evidence amounts to corro¬ 
boration is for the jury, and is for the 
Judge it he sits without one). 

(9> Ramasatni Goundcn v. R., 14 Mad. 
L. J. % 226 (1903); s. c.. 27 M.. 371, per 
Boddam. J. 

(10) A manat Sardar v. Nagendra Bisxoas 
(1910), 38 (\, 307. 
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The corroboration must be on a point material to the issue ; the testimony 
of the approver ought to be corroborated in some material circumstance, such 
circumstance connecting and identifying the prisoner with the offence.(1) 46 There 
is a great difference between confirmation of an accomplice as to the circum¬ 
stances of the felony and those which apply to the individuals charged. The 
former only show that the accomplice ivas present at the commission of the offence, 
but the others show that the prisoner tvas connected with it. This distinction 
opght always to be attended to. The confirmation which I always advise 
juries to require, is a confirmation of the accomplice in some fact which goes 
to fix the guilt on the particular person charged.”(2) The “ corroboration 
ought to consist of some circumstance that affects the identity of the person 
accused. A man who has been guilty of a crime himself will always be able 
to relate the facts of the case, and if the confirmation be only on the truth of 
that history, without identifying the persons, that is no corroboration at all.”(3) 
It is an established rule of practice that as a general rule the accomplice must 
be corroborated by independent evidence as to the identity of every person whom 
he impeaches.(4) The accomplice must in most cases be corroborated as to all 
of the persons affected by his evidence. If he is corroborated in his evidence, as 
to one prisoner, there will still be need of corroboration of his testimony with 
respect to the other prisoners.(5) But “ it is sufficient, if the evidence is con¬ 
firmatory of some of the leading circumstances of the story of the approver as 
against the particular prisoner, so that the Court may be able to presume that 
he has told the truth as to the rest. The true rule on the subject of the corrobo¬ 
ration of the evidence of approvers probably is that, if the Court is satisfied that 
the witness is speaking the truth in some material part of his testimony, in which 
it. is seen that lie is confirmed by unimpeachable evidence, there may be just 
ground for believing that he also speaks truth in other parts as to which there 
may be no conhrmation. (6) men corroboration is required it is not necessary 
that an accomplice shoiiM be corroborated in every material particular, because 
if such evidence coifid belound, it would be unnecessary to call the accomplice ; 
but he must be confirmed in such and so many material points as to satisfy the 
Court or jury of the truth of his story.(7) Not only as to persons spoken of 
by an accomplice, must there be corroborative evidence, but, which is more 
important still, as to the corpus delicti there must be some primd facie evidence 
pointing the same way, to make the evidence of an accomplice satisfactory.”(8) 


( 1 ) /?. v Nazuab Jan, 8 W. R., Cr M 
19, 20 , 28, 25, 26 (1867); followed in R. 
v. Bepin Biswas, 10 C., 970, 973 (1884); 
R. v. Elahi Bux, B. L. R-, Sup. Vol., F* 

B. , 459 (May 1866); s. c., 5 W. R., Cr., 
80; R. v. Baikuntha Nath, 3 B. L. R.. F. 
B , 2 note (1868); R. v. Chutlcrdharcc 
Sinfi. 5 W. R., 59 (1866) ; R. v. Mohcslt 
Biswas, 10 B. L. R„ 455 note (1873); R. 
v. Itrniad Khan, 8 A., 120, 135 (1885); 
R. v. Sadhu Mundul, 12 W. R., Cr., 69 
0874); R. v. Drvarka . 5 W. R.. Cr.. 18 
( 1 * 66 ? ; R . v. Imam, 3 Bpm. H. C.. 57 C. 

C. (1867); R. v. O'Hara, 17 C., 642 
0890): R v. Saaal Samba, 21 C.. 642. 
657 (1893); Askraf Ali v. Emperor, 42 
C , 25 (1915). In R. v. Mohiudditt Sahib, 
25 M.. 143 (1901), the evidence of the 
approver was held to he sufficiently corro¬ 
borated. Stewart Papal je, op. cit., 8 227; 
Wharton, Cr. F,v.. 441—442. 

(2) R. v. Wilkes, 7 C. & P., 272, per 
Aide: son, B., cited in R v. Elahi Bux, 
466, supra; R, v. Mohiuddin Sahib 25 
M., 143, 147 (1901). 


(3) R. v. Farlcr, 8 C. & P., 106, cited 
in R. v. Elahi Bux, 465, supra; Roscoe, 
Cr. Ev., 13th Ed., 110; and see R. v. 
Stubbs. 25 I.. J. M. C., 16 per Cresswell, 
I- : —You may take it for granted that 
the accomplice was at the committal of the 
offence, and ‘may be corroborated i!ts to the 
facts; hut that has no tendency t 6 show 
that the parties accused were there/’ See 
also R . v . Ram Saran, 9 A., 306, 310 
(1S85). 

(4) R. v. krishnabhat, 10 B., 319 

(1886) ; R v. Bud hit Nanku, 1 B., 475 

(1876) ; R. v. Malapa bin, 11 Bom. H. C. 
R. 196 (1874) ; R. v. Ram Saran, 8 A., 
306 (1885), and cases cited, ante. 

(5) Abdul Karim v. R., 1 All. L. J., 
lilO (1904). 

(6) R. v. Kala. Chand j 11 W. R.. Cr., 
21 (1869), per Nbrman, J. 

(7) R. v. Gallagher, 15 Cox, C. C., 291; 
R. v Barnard, 1 C. & P., 88 ; R. v. Boyes. 
1 B. & S., 311, 320. 

( 8 ) R. v. Chatur Purshotam, 1 B. t 476, 
note. 
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ACCOMPLICES* 

: $fte corroboration when required must be independent of the accomplice or of 
a co-confessing prisoner.(1) The evidence of one accomplice does not corroborate 
the evidence of another.(2) The evidence of two or more accomplices requires 
confirmation equally with the testimony of one.(3) There may be circumstances, 
such as where previous concert by the informers is highly improbable, in which 
the agreement in their stories, together with corroboration which is afforded by 
the circumstance that their stories cannot have been arranged between them 
beforehand, must be taken into account.(-1) It has been held that previous 
statements made by the accomplice himself, though consistent with the evidence 
given by him at the trial, are insufficient corroboration; for his statement 
whether made at the trial or before the trial, and in whatever shape it comes 
before the Court, is still only the statement of an accomplice, and does not at 
all improve in value by repetition.(5) But in a case in the Madras High Court 
it w r as held that such previous statements legally amount to corroboration, 
though the weight attached to them must vary.(6) Nor can the confession 
of one of the prisoners be used to corroborate the evidence of an accomplice 
against the others because such a confession cannot be put on a higher footing 
than the evidence of an accomplice, and is moreover not given on oath or 
subject to the test of cross-examination, and is guaranteed by nothing except 
the peril into which it brings the speaker and which it is generally fashioned 
to lessen. Tainted evidence is not made better by being corroborated by other 
tainted evidence.(7) Where several persons are indicted and the evidence of 
the accomplice is confirmed as to some only and not as to others, the Court 
ought as a general rule (and in trial by jury the latter ought to be advised) 
to "acquit those against whom there is no corroboration.(8) The retracted 
confession of an accused may be sufficient corroboration of the approver’s story 
as against himself but not against a co-accused.(9) 

The extent of corroboration will depend much upon the nature of the crime 
and the degree of moral guilt attached to its commission : and if the offence be 
one of a purely legal character, or if it imply no great moral delinquency, the 
parties concerned, though in the eye of the law criminal, will not be considered 




( 1 ) Abdul Karim v. R., 1 All. L. J., 110 
(1904) ; See R. v. Bahar Ali Gazi, 42 C., 
789 (1915). 

( 2 ) R. v. Malappa bin, 11 Bom. H. C. 
R., 196, 198 (1874) : but see second illus¬ 
tration appended to illust. ( b ). s. 114, re¬ 
marks thereon in R. v. Sadltu Mundul, 
21 \V. R.. 69. 71 (1854); and remarks 
of Peacock. C. J., in R. v. Blahi Bux, 
468. supra ; and see R. v. Chagan Dayaram, 
14 B., 331, 339. 340 (1890): R. v. Chut- 
tcrdharce Sing, 5 W. R., 60 (1866). 

(3) R. v. Dzvarka, 5 W. R., Cr, (1866) ; 

R. v. Noakes, 5 C. & P.. 326: R. v. 

Ram Saran, 8 A., 306 (1885) ; R. v. Blahi 
Bux, supra, 468, but see preceding note. 

( 4 ) R. v. Ningappa, 2 Bom. L. R., 610 
(1900). 

(5) R. v. Malapa bin Kapana, 11 Bom. 
H. C.. 196 (1874): R. v. Bcpin Biswas, 
10 C., 971 (1884) ; and sec note to s. 157, 
post. This view was rejected by the 
majority of the Court in R . v. Nilahanta 
(1911), 35 M., 247. 

(6) Muthukumarasami Pillai v. R., 35 
M.. 397 (1912) ; (they might for instance 
be important if it was alleged that the 


witness had been recently influenced.— per 
Benson, C. J.; and see R. v. Akbar Badoo, 
34 B.. 599 (1910), previous statements 
admissible to corroborate statements at 
trial. 

( 7 ) R. v. Malapa bin, 11 Bom. HI C. 
R.. 196 (1874) ; R. v. Bcpin Bis^eas, 10'C., 
970 (1884) ; R. v. Baiioo Chotvihry, 25 W. 
R., Cr., 43 (1876) ; R. v. Kris wabhat, 10 
B.. 319 (1886); R. v. Jaffcr Ui, 19 W. 
R., Cr.. 57 (1873): R. v. Buchu Xanku, 
1 B.. 475 (1876); R. v. Udhan Bind . 19 
W. R., Cr., 68 (1873) ; R. v. M *an Loll, 
4 A., 46 (1881) : R. v. Sadhu M •ndul, 21 
W. R., Cr., 69 (1874); R. v. Rom Saran, 
8 A., 306 (1885). 

( 8 ) R. v. Wells, M. & M., 3 26; R. 

Morris, 7 C. & P., 270; and re c R. v. 
Stubbs, supra; remarks of Jervis, C. T., 
Roscoe, Cr. Ev., 12 th Ed., Ii5 s . >16; R. 
v. Ram Saran, 8 306, 312 (1885); R. 

v. hha:\. 3 Bom. H. C., 57 (1867) ; V. v. 
Bla'ni Bux. , s«f»v, following R. v. 
Stubbs, supra. 

(9) Pallia v. Bmpcror, 20 Cr. L. J., 188 ; 
s. c., 49 I. C. 604. 
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such accomplices as t,o render necessary any confirmation of their evidenced) 
fhe application of the rule is for the discretion of the Judge by whom the case 
is tried: and m the application of the r ule much depends'on the nature of the 
offence, and the extent of the complicity of the witness in it.(2) Ordinarily 
speaking the evidence of an accomplice should be corroborated in material 
particulars. At the same time the amount of criminality is a matter for con¬ 
sideration ; when a person is only an accomplice by implication or in a secon- 
dary sense, his evidence does not require the same amount of corroboration as 

Tn del™\Juwf ° r “ P arti «P a t°r With the principal offender. 

, ! , H the q^stion what amount of corroboration is required in the 

dfscriminaHo^°, n 7l fT accom P ll<; «'> the Courts must exercise careful 

at tbe grounding circumstances in order to arrive at 
‘ i: , r > j V e e facts <le P 0Sed to b y the person alleged to be an accoru- 

of surh a nnfnr° U f1 3 '\ f i eSe c ^ CUJIlstailCes J or whether the circumstances are 
?. n K tlle . T dence P. ur P or ting to be given by the alleged 

aliunde nit a th f e . su l ) P or ed 111 essential and material particulars by evidence 
ahunde as to the facts deposed to by that accomplice. (3) 

I particular number of witnesses shall in any case 

be required for the proof of any fact. 

legitinu^^evidenTO^requne^for'judioiaFdecisiOTi qi p Sti ° n ° f th< { fi ua,ltit X °f 

seldom, occur, in which injustice is done W ' '• ' ases ' ,l0 " r an< ^ then, though 
single witness. On the other hand how ‘ 8 lv *ng cred to of a 

witnesses, clearly imposes aTotXt toTS “ a P 1,lrali 0 « 

where .the act to. be proved is of a casua' ^ f) q ' nm,st f i afclon justice, specially 
violation of law, as much clandestiaity as possible would 1® “h w® 1 " 8 m 

not to be required without strong and jiLt reason (4* * obseIved >— lfc ou 8 ht 

3. 133 ^on&ice.) s, 68 -71 (AlU^uj «nW.) 

S- ( 1 ron}. ) s. . 3 (“ Fact.") 

Wharton, Ev„ § 414, & Cr. Ev., §380^. Best, Ev., 596-622 • 'l’ vvlor Ev' 

• §8952-968; Indian Penal Cp.de, Ch XI «***<*) ; Oh VI. i6. (Offences against*, 

the State analogous to treason Stark*,Ev., 827 ; Or. Pr. Code, Oh. XXXVf (Mninto- 
nance); Stewart Rapnlje fi Law of Witnesses, § 225. 


Quantity of 
evidence. 


COMMENTARY. 

.Section 23 of the repealed Act II of 1855, which was more directlv and in 
terms m accord with the present English law on the subject than the’present 
section, was as follows •“ Except in cases of treason the dir,., . „ 0 f 

one witne s, who is entitled to full credit, shall lie sufficient for proof of anv 
fart m any such Court or before any such person. But this provision shall 
not affect any rule or practice of any Court that requires corroborative evidence 
msupnoit of the testimony of an accomplice (v. ante, section 133), or of a single 
witness u the rase of perjury. The effect of the present section is that in 
0,1 % ms ; % ie t( ‘ft.imon y of a single witness (if believed by the Court or jury) is 
.sumcien for the proof of any fad. Thus a conviction upon the statement 
of a roll plamant. alone is lawful.(5) The evidence of one witness if believed 


(5) R v. Uoycs, } B. & S., 311, 320. 
322; Taylor, Ev„ § 968. and cases there 
oted: see first supplementary illustration 
to iHuat. (b), s. M4. 

(‘•>) A*, v. Boyes, ruapra. 

(3) Kama la Prawn' v Situ! Prasad, 28 
(... 339 0901); s. r, 5 e. W. N.. 517- 
(4t Best, Ev., H 597, 508: as to the 
wen is and demerits o f die ’anus nullin '" 


rule, see ib., § 598. and generally §& 596 
t JI, 65 70 passim; see Kulum Mur,dal 

. Phoxvani Prasad, 22 W. R., (>., 12 

i ^74 i ; Taylor. Ev., §§ 952 -966 : Starkie, 
Ev.. J 27 : sec also remarks of Sir Law¬ 
rence Peel in R. v. Hedger, post; Wharton, 
Ev.. § 414. 

< 5) Kulum Mundul v. Bhoivont Prosad, 
22 \V. R., Or., at- p. 32 (1874). 
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is sufficient according to the law of this country to establish any fact to .which 
the witness speaks directly.(1) A Magistrate is fully justified in believing one 
witness in preference to three others, if he sees reason to do so, and it is not 
legally necessary that he should detail his reasons.(2) The Act contains no 
provision corresponding to the English rule requiring corroboration in breach 
of promise of marriage(3) and affiliation cases(4), or in claims on the estates 
of deceased persons(5), or in prosecution for perjury.(6) In regard to the giving 
of false evidence it was held by the Full Bench of the Calcutta High Court 
(following the English rule) under section 28 of Act II of 1855, that a person 
cannot be convicted of giving false evidence upon the uncorroborated evidence 
of a single witness.(7) Though the present Act does not in terms require corro¬ 
boration in any of the abovementionecl cases(8), leaving the Judge unfettered to 
determine in each case whether the evidence is sufficient; yet it is conceived 
that the Courts will, in coming to such a determination, follow as a general rule, 
but with such modifications as the law may here require(9) the practice in 
England, where it is not thought safe in such cases to accept the testimony 
of a single witness without some corroboration. (10) “The rule ” (necessity of 
more than oath against oath on an indictment for perjury) “ cannot be defended 


(1) Raja Prosonno v. Romance Dassec, 
10 W. R., 236 (1868). 

(2) Gobind Swain v. Narain Raoot, 24 
W. R.. Cr.. 18 (1875); “ ponderantnr teste 
non numcrantursee Best, Ev., s. 596. 

(3) 32 and 33 Vic., 68, s. 2; Wiedemann 
v. Walpole, 2 Q. B., 534. 

(4) 8 & 9 Vic., c. 10, s. 6; 35 & 36 
Vic., c. 95, s. 4; Taylor, Ev., § 964; Cole 
v. Manning, 2 Q. B. D., 611 ; Lawrence v. 
Ingmire, 20 L. T. Rep. N. S., 391; cf. Cr. 
Pr. Code, Ch. XXXVI (of the maintenance 
of wives and children) : the evidence of 
the mother must be corroborated in some 
material particulars. 

(5) Finch v. Finch , 23 Ch. D., 267; 
Livcsy v. Smith. 15 Ch. D., 655: In re 
Garnett, 31 Ch. D., 1 ; Hill v. Wilson, Tv! 
R., 8 Ch., 888: In re Hodgson . 31 Ch. D., 
183; Vavasseur v. Vaz'asscur. 27 Times 
L. R.. 250; Steph. Dig., Art. 121 A.; Tay¬ 
lor. F.v.. § 965; Williams on Executors, 
10th Ed.. 1409, 1410; the rule has been 
acted upon in India: Webb v. Smalfreood, 
Cal. High Ct.. Suit No. 810 of 1896. heard 
4 & 7 Feb. 1898. 

(6) R. v. Elliott (1908), C. C. C., Sess. 

Pa., p. 837: Taylor. Ev. §§ 959— 

963 : two witnesses are also required in 
English law in certain treasons: ib., §§ 
952—958 : corroboration is also required 
in certain cases under the Criminal Law 
Amendment Act, 1885. s. 4, and the Pre¬ 
vention of Cruelty to Children's Act, 1889, 
s. 8. Sec Stewart Rapalje’s op. cit., § 
225 : Wharton. Cr. Ev., § 386. at seq. 

(7) R. v. Laic hand Kourah, B L. R.. 
Sup. Vol.. F. B.. 417 (Feb. 18661 : s. c., 5 
W. R., Cr., 23. See also R. v. Bakhorce 
Chowbey. 5 W. R.. Cr.. 98 (1866); R. v. 
Ross, 6 Mad. H. C. 342 (1871); Hand or 
amount of confirmatory proof required], 

(8) The Law of England, as to the 
necessity of calling at least two witnesses 


to support an assignment of perjury, is not 
law in India; per Duthoit, J., in R. v. 
Ghulct, 7 A., 44, 50 (1884) ; but in Eng¬ 
land though corroboration is required, it 
is not precisely accurate to say that the 
corroborative circumstances must be tanta¬ 
mount to another witness: Taylor, Ev., § 
959. 

(9) Thus the law in India, as to con¬ 

tradictory statements is not the same as 
in England: Taylor, Ev., § 962; Field, Ev., 
6th Ed.. 432, 433; It has been held by 
two Full Benches of the Calcutta High 
Court, that where no evidence for the 
prosecution is offered corroborative of 
either statement, and the giving intention¬ 
ally of false evidence is charged on two 
contradictory depositions made, the one 
before the committing Magistrates and the 
other before the Sessions Judge, a finding 
in the alternative is sufficient to maintain 
a conviction : R. v. Zamir an. B. L. R., F. 
B„ 521 (1866); s. c., 6 W. R.. Cr., 65; 
R. v. Mahomed Hoomayoon, 13 B. L. K., 
F. B., 324 (1874); s. c., 21 W. R., Cr.. 
72; Habibullah v. R., 10 C., 937 (1884); 
Sathu Sheikh v. R., 10 C.. 405 (1884), 
followed by the Madras High Court in 
R . v. Pal any Chatty. 4 Mad. H. C. R., 51 
(1868); R. v. Ross. 6 Mad. H. C. R.. 342 
(1871); and Allahabad High Court in jR. 
v. Ghulct, 7 A.. 44 (1884), ("overruling R. 
v. Nias AH. 5 A.. 17 (1882)1. R. v. Mata- 
hadal, 15 A.. 392 (1893); and sec R v. 
Khem. 22 A.. 115 (1899), Bombay High 
Court, see R. v. Ramji Sujabarao'. 10 B., 
124 (1885); R. v. Bhanna , 11 B.. 702 
(1886); R. v. Mugapa bin, 18 B., 377 

(1893). See also Field’s Ev., otb Ed., 
432—434. 

(10) v. Field. Ev., 6th Ed., 434, Whidey 
Stokes, 92 . R. v. Bat Gangadhar. 6 Bom. 
L. R., 324; 1904 r perjury), s. c., 28 B 
479. 
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as a rule founded in all cases on reason, for it is easy to conceive cases, where the 
credit due to one person is so far beyond that which is due to another, as to 
leave no ground for reasonable doubt in acting on the testimony of a single 
witness, though directly in conflict with that of another. But though the rule 
be unwise as an inflexible rule of law, the principle, on which it rests,°is of great 
value in the difficult task of weighing evidence.”(l) Where direct testimony 
is opposed by conflicting evidence, or by ordinary experience, or by the pro¬ 
bability supplied by the circumstances of the case, the consideration of the 
number of witnesses becomes most material.(2) And where the witnesses and 
the parties are at issue on a vital point (such as the defendant’s signature to an 
agreement of which specific performance is sought) the safe principle is to 
consider what story fits in with the admitted circumstances and the resulting 
probabilities. (3) 


(1) Per Sir Lawrence Peel C-. J. t in his 
charge to the jury in R. v. Hedger (1852) ; 
see remarks in Best, Ev., §§ 605, 606. 

(2) Starkie, Ev., 828, cited and adopted 


in R . v. Hedger, supra, at page 114: see 
also Field Ev., 6th Ed., 430. 

(3) Davis v. Maung Shwe Go (1911), 
38 I. A., 155. 




CHAPTER X. 


Of the Examination of Witnesses. 

As the last Chapter dealt with the competency and compellability of witnesses, 
the present deals with the examination in Court of such witnesses as are rendered 
by the provisions of the last Chapter competent and compellable to give evidence, 
This Chapter consists of a reduction to express propositions of rules as to the 
examination of witnesses which are well established and understood in English 
law, the only provision which requires special notice being that contained in 
section 165, giving to the Judge power to put questions or to order the produc¬ 
tion of documents.(l) The sections of this Chapter assume that the witness is 
already before the Court. Process to compel attendance of witnesses or produc¬ 
tion of documents is provided by the Procedure Code. A short note is, however, 
here given with reference to this process and other kindred matters relating to 
witnesses. 

The duty of citizens to appear and testify to such facts within their know¬ 
ledge as may be necessary to the due administration of justice is one which has 
been recognised and enforced by the common law from an early period.(2) The 
right to compel the attendance of witnesses was an incident to the jurisdiction 
of the Common Law Court, and Statutes have extended the power to other 
officers, sudi as arbitrators. Every Court having power definitely to hear and 
determine any suit, has, by the Common Law, inherent power to call for all 
adequate proofs of the facts in controversy and to that end to summon and 
compel the attendance of witnesses before it.(3) By an early English Statute 
witnesses were entitled to their “ reasonable costs and charges.^(4) The wilful 
neglect to attend or to testify after proper and reasonable service of the sub¬ 
poena^) and, in civil cases, after payment or tender of the witness’s fee(6) or 
waiver of payment(7), is a contempt of Court.(8) When it is necessary not 
only to secure the oral testimony of the witness, but also the production of 
documents in his possession, the subpoena contains in addition to the ordinary 
command to appear a requirement that the witness brings with him such docu¬ 
ment or documents designating the same. Such a subpoena is called a subpoena 
duces tecum\ 9) It is an order of compulsory obligation which the witness must 


(1) Previous to examination the wit¬ 
nesses should be affirmed or sworn: see 
the Indian Oaths Act. 

(2) Atney v. Long, Hast., 484; Burr. 
Jones, § 797 : the process by which attend¬ 
ance is enforced is the subpeena ad ieSfi 
ficandinn commonly called a subpana w hich 
commands the witness to appear at the 
trial and give his testimony. Phil. & 
Arnold, Ev.< ii, 424 ct scq.; Taylor, Ev. 
§ 1232. ct scq. 

(3) Greenl., Ev., § 309. 

(4) 5 Eliz., Ch. 9. 

(5) See Scholes v. Hilton 1 2 3 4 5 , 10 M. & M. 
15 ; Hill v. Oclt . 7 DeG. M. & G., 397. 


(6) Brocas v. Lloyd, 23 Beav., 129; 
Newton v. Harland, 1 M. & G., 956; Bct~ 
tley v. McLeod, 3 Bing. N. C., 405. 

(7) Goff v. Mills , 2 Dowl. & L., 23. 

(8) Phil. & Arn.. Ev. li, 432. 

(9) 2 Phil. & Arn., Ev., 425; 3 Bl. 
Comm., 382; A nicy v. Long, 9 East., 483. 
In the High Court following the English 
practice a subpana duces tecum is only 
issued when he person in possession. o£ 
the documents is not a party to the suit. 
Wheu the \sriiings are in possession of 
the adverse party or his attorney, notice 
to produce is given. See 2 Phil. & Arn., 
Ev., 425. 


Attendance 
of witness 
and produc¬ 
tion of 
documents. 
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iey like other subpoenas. He has no more right to determine whether the 
documents shall be produced than whether he shall appear as a witness. It 
is his duty to attend and to bring with him the documents according to the 
exigency of the writ. It is for the Court to determine whether the documents 
are admissible, or whether they should be produced and exhibited.(1) A wit¬ 
ness clearly cannot be compelled to produce documents by the subpoena unless 
they are under his control or possession. But a person having the actual custody 
of the document may be compelled to produce it though it be owned by others.(2) 
For public convenience sake, when documents are in the custody or control of 
public officers they are provable by certified copies. When the documents are 
produced in obedience to the subpoena , the person calling the witness is under 
no obligation to have the witness sworn. (3) From a very early period the 
common law recognised the privileges of parties and witnesses in judicial pro¬ 
ceedings to go the place of trial, to remain so long as necessary, and to return 
home free from arrest on civil process ; this being an immunity considered to be 
a necessity m the administration of justice.(4) 

^ *kovementioned ar e in this country provided for by the 

Civil and Criminal Procedure Codes and the Penal Code, viz., procedure for 
summoning and compelling the attendance of witnesses(5) ; the production of 
documents and other things (6) ; the expenses of witnesses (7) ; the freedom 
of complainants and witnesses in criminal cases from police restraint (8) ; recog¬ 
nizance for the attendance of complainants and witnesses in criminal proceed- 
mgs( ) , exemption from attendance in person by reason of non-residence within 


(1) S. 162, post; 2 Phil. & Arn., Ev., 
425; Burr. Jones, Ev., § 801, and cases 
there cited; Doe v. Kelly, 4 Dowl., 27.3 ; 
R. v. Russell, 7 Dowl.. 693 ; R. v. Dixon , 
3 Burr., 1687: Amey v. Long, supra. The 
subpoena or notice should describe the 
papers to be produced with certainty and 
clearness, Civ. Pr. Code, s. 163. 

(2) Amey v. Long, 1 Camp., 17 ; Corsen 
v. Dubois, 1 Holt., 239; R. v. Daye (1908) 
2 K. B., 333. 

(3) Perry v. Gibson. 1 A. & K.. 48; 
$ uni mcr .if v. Mosley. 2 Crompt. & M.. 477. 

(4) Civ. Pr. Code, s. 135, Woodroffc 

; fid Amir Ali, 2nd Ed., p. 490; Burr. Joi 
Ev.. 58 805, 806; Bacon Abr. tit. Privi¬ 
leges, 4. 17, 55; Meekins v. Smith. 1 H. 
Black 636; the privilege extends to cases 
where the attendance is voluntary: Wal¬ 
pole v. Alexander . 3 Doug., 45 ; Ardiug v. 
Flower, K T. R., 534 ; Spence v. Stuart, 3 
East, 89; Ex-parte bync, 1 Ves. & B„ 316. 
A person who violates the privilege is 
guilty of contempt ; Cole v. Hawkins. 

Andrews, 275 ; Strange, 1094 : Childerson 
v. Barrett. 1 I f-'.ast., 439. The immunity 
extends until the witness enn return home; 
Strong v. Dickenson 1 M. & W.. 488; 

Selby v. Hills 8 Bing.. 166; Pitt v. 
C oombes, 5 B. & Ad., 1078 : Lightfooi v. 
Cameron, 2 W. Black, 1113; Rickets v. 
Gurney, 7 Price, 669; Sidgier v. Birch, 9 
Ves. Jr., 69. 

'5) Civ Pr. rode. O. XVr Woodrofle 

and Amir Ali, 2nd Ed. pp. 835836; ss. 

31. 32, p. 204 : (». V . 2nd Ed., pp. 63; 


660. Cr. Pr. Code, ss. 68—74 (summons) ; 
75—86 (warrants of arrest) ; 87—89 (pro¬ 
clamation and attachment) ; 90—93 (other 
rules regarding processes) ; 328 (summons 
on juror or assessor) ; 485 (imprisonment 
or committal of person refusing to answer 
or produce document) ; 208 (production 

of further evidence in cases triable by 
Court of Session or High Court) ; 216 
(summons to witnesses for defence when 
accused is committed) ; 239 (power to 

summon supplementary witnesses) ; 23 

(recall of witness) : 244 (issue of process 
in summons cases) ; 254, 256, 257 (war¬ 
rant cases) ; 540 (power to summon material 
witness or examine person present). Penal 
Code, ss. 174, 175. As to the attendance of 
witness before Coroners, see Act IV of 
1871 ; and the Bengal and Bombay 
Councils Acts III (B. C.) of 1866, XIII 
(Bom. C.) of 1866. 

(6) Civ. Pr. Code, O. XVI, Woodrotfe 
and Amir Ali, 2nd Ed. pp. 825-836. 

ns to discovery, admission, inspection, pro¬ 
duction. impounding and return of docu¬ 
ments, Civil Pr. Code, O. XT, 2nd Ed., pp. 
777-800; Criminal Pr. Code, ss. 94, 95 
(summons to produce document or other 
tiling) ; 96—9'^ (search-warrants) ; 485 
(consequences' of refusal to produce). 
See s. 162, post. 

(7) Civ. Pr. Code, O. XVI, rr. 2—4, 
op. cii.. Woodroffe’s 2nd Ed,, pp. 826-829 : 
Criminal Pr. Code. ss. 244 257. 

(8) Cr. Pr. Code. s. 171. 

(9) Cr. Pr, Code. ss. 217, 170. 
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mits(1) ; or of the witness being a purdanashin lady or person of rank(2) ; 
the'exemption of witnesses from arrest under civil process. (3) Non-attendance 
may further render a witness liable to a civil action for damages. (4) Witnesses 
cannot be sued in a Civil Court for damages, nor prosecuted in a Criminal Court 
(except for perjury) in respect of evidence given by them in a judicial proceed¬ 
ing-© 

There is a conflict of decisions as to whether witnesses are absolutely privi¬ 
leged as to anything they may say as witnesses having reference to the enquiry 
on which they are called as witnesses.(6) The ground of absolute protection is 
said to be this, “ that it concerns the public and the administration of justice 
that witnesses giving their evidence on oath in a Court of Justice should not 
have before their eyes the fear of being harassed by a suit for damages, but that 
the only penalty they should incur, if they give evidence falsely; should be an 
indictment for perjury.(7) And that if public policy requires that witnesses 
shall not be harassed by the fear of suits for damages, it must be conceded that 
it is equally undesirable that they should be liable to be prosecuted.(8) The 
Madras and Bombay High Courts adopt this view ; but the trend of the decisions 
in the Calcutta and Allahabad High Courts is against it. In the case cited a 
Full Bench of the Madras High Court held that the law of defamation is not 
exhaustively laid down in section 499 of the Indian Penal Code, and that the 
English doctrine of absolute privilege, though not expressly recognized in that 
section, is applicable in India.(9) But in another later case, the Calcutta 
High Court has held that section 499 of the Penal Code is exhaustive and that 
a statement which does not fall within its exceptions is not privileged.(10) In 
this case it was said that the English Common Law doctrine of absolute privilege 
does not obtain in the Mofussil and that a defamatorv statement made in 


(1) Civ. Pr. Code, O. XVI, r. 19, 2nd 
Ed., p. 834. 

(2) lb., ss. 131—133, Woodroffe and 
Amir Ali, 2nd Ed., pp. 486-490. There is 
no similar exemption from attendance 
before the Criminal Courts, but a purda¬ 
nashin lady may claim to be examined sit¬ 
ting in a palanquin; Rookia Vann v. 
Roberts , 1 B. L. R., S. N., 5 (1868); 
Misrut Banoo v. Mahomed Sayem, 18 W. 
R., 23 (1872); or on commission; In re 
Huroo Soondary, 4 C., 20 (1878) ; In re 
Dintarini Debi, 15 C., 775 (1888) ; or to 
have special arrangements made for an 
examination in private; In re Basant Bipi, 
12 A., 69 (1889); [a witness may be 
examined at some place other than the 
Court-house; Hem Coomarce v. R., 24 C., 
551 (1897). A purdanashin complainant 
must personally attend in Court, such 
arrangements being made as are necessary 
to secure her privacy. In re Farid-un- 
nissa 5 A., 92 (1S82) ; see Abhayeshtuari 
Dcbi v. Kishori Mohan Banerjcc, 42 C., 
19, (1915). 

(3) Civ. Pr. Code, s. 135, op. cit., 2nd 
Ed., p. 490; see Taylor, Ev., §§ 1330— 
1341 ; there is no protection given against 
criminal process. 

(4) Under the provision of s. 26, Act 
XIX of 1853, which is in force in the 
Bengal Presidency, or of s. 10 of Act X 
of 1855. which is in force in the Madras 
and Bombay Presidencies, see Roy Dhuti- 
Put v. Prcn: Bibcc , 24 W. R , 72 (1875). 


(5) Bishonath Rukhil v. Ram Dhone, 

11 W. R., 42 (1869); Gunesh Dutt v. 
Mugnceram Chowdhry, 11 B. I*. R*. 328 
(1872) ; Bhikumbcr Singh v. Becharam 
Sircar, 15 C., 264 (1888) ; Chidambara v. 
Thirumani, 10 M., 87 (1886) ; Manjaya 

v. Sesha Shctti, 11 M. 477 (1888); Da-tvan 
Singh v. Mahip Singh, 10 A., 425 (1888) ; 
R. v. Babaji, 17 B.. 127 (1892) ; R. v. 
Balkrishna , 17 B., 57 (1893); Templeton 
v. Laurie, 25 B., 230 (1900). 

(6) Seaman v. Nctherclifi, L. R-. 2 C. 
P. D., 53; Bhikumbcr Singh v. Becharam 
Sircar, ante. 

(7) Ganesh Dutt v. Mugnceram Chow\ 
dhry, supra. 

(8) R. v. Balkrishna, 17 B., 573, 579 
(1893). 

(9) Venkata Reddy (In re) F. B., 36 
M.. 216 (1911) ; see AJraja Nai iu (In w), 
30 M., 222 (1907); Pachaipermul ChcUiar 
v. Dasi Thangam, 31 M., 400 (1208); 
Adapala v. RabaJa, M. W, N., 155 (*9l0); 
Nath ji Muleshwar v. Lalbhai Far id at, 14 

B. . 97 (1890); Nagarji (In rc), 19 B., 
310 (1895). 

(10) Kart Singh v. R.. 40 C., 433 
(1912); see Golap Jan v'Bhoianath, 38 

C. . 880 (1911); Angada Ram v. Ncmai 
Chattd, 23 C„ 867 (1896) ; Kali Nath Gupta 
v. Gobinda Chandra, 5 C. VV. N., 293 
(1900) ; Haidar Ali v. Abru Mia, 33 C., 
756 (1905) ; R. v, Ganga Prasad , 29 A., 
685 (1907); Isri Prasad v. Umrao Singh. 
22 A., 234 (1900). 
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faith by a witness is punishable. A defamatory statement on oath or other¬ 
wise by a party to a judicial preceeding falls within s. 499 of the Penal Code 
and is not absolutely privileged.(l) An action for defamation cannot be 
maintained against a Judge for words used by him whilst trying a cause in Court, 
even though such words are alleged to 'be false, malicious, and without 
reasonable 'cause. (2) And a party receiving a notice is entitled to reply to it 
and state his reasons, and such reply is privileged as long as it is confined to the 
matter in hand and is relevant,—provided the reply is not published by the 
party making it.(3) In England it has been recently held that the report of 
the Official Receiver dealing with a company in liquidation, is absolutely privi¬ 
leged^) and that <l the real doctrine of absolute privilege is that in the public 
interest it is not desirable to enquire whether the words or acts of certain 
persons are malicious or not. The privilege is to be exempt from all inquiry 
as to malice. ,r (5) 

Assuming that the witnesses are in attendance before the Court, certain 
other provisions are laid down for their examination and the general conduct 
of the suit or trial. In civil proceedings the witnesses must be examined orally 
and in open Court.(6) This general rule is qualified by the provisions which 
relate (a) to evidence given on commission (7); (6) evidence given by direction 
of the Court on nffidavit(8); (c) examination before trial of witnesses about 
to leave the jurisdiction.(9) Evidence recorded in a previous proceeding 
between the same parties is made admissible in a subsequent proceeding by 
the consent of both parties.(lO) 


In criminal proceedings, except as otherwise expressly provided, evidence 
must be taken in the presence of the accused, or when his personal attendence 
is dispensed with(11) in presence of his pleader.(12) This general rule is 
qualified by the provisions relating (a) to the examination of witnesses on 
commis^ionUS); (o) the case of an absconding accused(14) ; (c) the direction 
by an Appellate Court that additional evidence be taken by the Lower Court, 
aud that such evidence be taken without the accused person or liis pleader 
being present.(15) The order of production and examination of witnesses is 
regulated in the case of trials before High Courts and Sessions Courts by 
sections 286, 287, 342, 289, 290 ; 292.(16) As to the procedure in 8ummons(17), 


fl) Satis h Chandra Chakravarti v. Ram 
Doyal De, 48 C., 388. A complainant 
does not enjoy the protection given on 
principles of public policy to an ordinary 
witness: Ditishaw Edalji v. Jehangir 
Cozvasji, 47 B., 15. 

(2) Raman Nayar v. Subramanyar 
Ayyar, 17 M., 87 (1893). 

(3) Pachaipcrumal Chettiar v. Dost 
Thangam, (1908), 31 M., 400. 

(4) Burr v. Smith, C. A. (1909), 2 K. 
B., 306, 25. Times L. R., 542. 

(51 Bottomly v. Brough man (1908), 1 

K. B. 587 ; following Munster v. Lamb, 
11 Q. B. D., 588. 

(6) Civ. Pr. Code, O. XVIII, r. 4. 
Woodroffe and Amir All, 2nd Ed., p. 843. 

(7) lb„ 0. XXVI, rr. 1—8, op. cit. 2nd 
Ed., pp, 1088—1092* sec s, 33, ante. 

(8) lb Q. XVIII, r. 16, op. cit., 2nd 
Ed., p. 848, 849 sec s. 1, ante. 

(9) lb., O. XIX, 2nd Ed. op. cit., pp. 
850, 851, and ace Edtvards v. Muller, 5 B. 
T,. A., 252 0870). 

(10) Jainab Bibi v. Hy derally Sakeb, 43 
M., 609. 

(11) See Cr. Pr. Code, ss. 116. 205, and 


in the matter of Rahim Bibi, 6 A., 59 
(1883) ( purdanashin ). In a warrant-case, 
the accused being a purdanashin, the 
Magistrate can dispense with her attend¬ 
ance. if he issues a summons in the first 
instance: Bosumoti Adhikarini v. Budram 
Kalita , 21 C., 588 (1894). 

(12) Cr. Pr. Code, s. 353, See R. v. 
Kanye Sheikh, W. R., 1864, Cr., 38; R. \. 
Sheikh Kyamut, ib., 1; R. v. Affazuddeen, 
lb., 13; R. v. Mohut: Banfor, 22 W. R, 
Cr., 38 (1874) : R. v. Rajkrishna, 1 B. L. 
R.. O. Cr. 37 (1868); Ali Mcah v. Magis¬ 
trate of Chittagong , 25 W. R., Cr., 14 
(1876); Subba v. R., 9 M., 83 (1885); 
R. v. Nand Rum, 9 A., 609 (1887). 

(13) Cr. Pr. Code, ss. 503—507; v. 
s. 33, ante. 

(14) Ib., s. 512, v. s. 33, ante, R. v. 
Rustam, 38 A., 29 (1916) (proof of ab¬ 
sconding). 

(15) Ib., s. 428, sec also s. 510, ib. 

(16) Sec Cr. Pr. Code, Chap. XXIII 
passim, as to commitment for trial, v. 
ss 206—220, 496, 498. 

(17) Ib Chap. XX, s. 451 A. 
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.and warrant(1), cases, the right of accused to be defended by pleader(2) : 
the procedure on revisions(3), and on appeal(4) ; and when Magistrate cannot 
pass sentence sufficiently severe(5); the conviction or commitment on evidence 
partly recorded by one Magistrate and partly by another(6) ; see the sections 
.and Chapters of the Code noted below. 

In civil proceedings it is in the discretion of a Court of first instance, after 
the plaintiff’s case is closed, to allow him to call further witnesses, and there is 
no right of special appeal upon that point.(7) The Judge has a discretionary 
power of recalling witnesses at any stage of the trial. He will seldom, however, 
except under special circumstances, permit a plaintiff after his case is closed, 
to recall a witness to prove a material fact. A witness after cross-examination 
may also be recalled to be further cross-examined ; and a question omitted in 
examination-in-chief imiy with permission (which is usually given) be put to 
the witness in re-examination either by the Judge or Counsel.(8) Cross-exam¬ 
ination ordinarily gives notice to the other side of the line of defence. So 
where the defendant’s Counsel cross-examined as to certain misrepresentations 
made towards the defendant and deceptions practised on him : this was held to 
be considered as notice to the plaintiff’s Counsel of the line of defence ; and, 
therefore, if he had letters of the defendant tending to show that he knew the 
real state of the facts, the plaintiff’s Counsel ought to have given them in 
evidence before the plaintiff’s case was closed, and he will not be allowed to 
put them in as evidence in reply.(9) 

Whenever a prisoner is put upon his trial, he is entitled to have the wit¬ 
nesses examined de novo if they have previously given evidence on the trial of 
another prisoner ; and it is not sufficient to require the witnesses to identify 
the prisoner and to read over to them their former examination, and require 
them to attest it.(10) It has been held that though to omit to do this is illegal 
yet if it has not occasioned a failure of justice, a new trial need not be ordered.(11) 

It is not generally competent to the Court to refuse to examine any of the 
witnesses produced by the parties. The Judge is bound to receive all the 
evidence tendered, unless the object of summoning a large number of witnesses 


(1) Ib ., Chap. XXI. 

(2) lb., s. 340. The Code makes no 
.express provision for advocates address¬ 
ing the Court in Magistrate's cases or in 
the course of proceedings preliminary to 
commitment, but such cases will be cover¬ 
ed by this section, Field, Ev., 6th Ed., 436, 
437.' 

(3) Ib. y ss. 439, 440. As to the right 
of prisoner’s Counsel to begin in cases 
under s. 434, see R. v. Appa Suhhana, 8 
B., 200 (1884). 

(4) lb., s. 423. 

(5) lb., s. 349. 

(6) Ib. f s. 350; there is no similar 
provision ns to cases tried by the Court of 
Session; the whole trial must take place 
before the same Judge: cf., Field, Ev., 6th 
Ed., 437; R. v. Charoo, W. R.. 1864. Cr. 
32; R . v. Gopi Noshyo, 21 W. R., Cr. 47 
(1874); R. v. Raghoonaih, 23 YV. R., Cr., 
59 (1865)\ See generally as to the Cri¬ 
minal Procedure, Woodroffe’s “ Criminal 
Procedure in India.” 

(7) Rakhal Dass v. Protap Chundcr, 
12 W. R., 455 (1870). as to recall of wit¬ 
nesses in criminal cases, see Cr. Pr. Code, 


ss. 231, 256, 350. 

(8) Taylor, Ev., § 1477, and cases there 
cited. See s. 138, post . The practice 
should not be encouraged of allowing cither 
party after stating his case, to ameud and 
add to his proof until by repeated experi¬ 
ments he conforms to the view of the 
Court; Burr.' Jones, Ev., s. 809; see as to 
evidence in reply and fres. evidence after, 
close of case; R . v. Hilditch, 5 C. & P., 
299: Giles v. Poxvcll, 2 C. & P., 259; 
Walls v. Aitchcson, 2 C. & P., 268. 

(9) Wharton v. Lewis, 1 C. & P.. 

see Bank of Bombay v. Nandlal Thackerscy 
Das, P. C., 37 B.. 122 (1913). 

(10) R. v. Kanye Sheikh t W. R. ( 1864, 
Cr., 38; R. v. Sheikh Kyamut, ib., Cr. 1; 
R. v. Affasuddccn, ib., Cr. 13; R . v. 
Mohun Banfor, 22 W. R Cr., 38 (1874); 

Rajknshna, 1 B. b R., O. Cr., 3/ 
(1868); Attomcy-Gc' l, N, S Wales v. 
Bertrand, L. R., * . C., 520; A. v. Bisho- 

nath, 12 W. R r., 3 (1869 V: Ali Me ah 
v The Magistrate of Chittagong, 25 W. R,, 
Cr.. 14 (1876). 

(11) Subba v. R., 9 M., 83 (1885); R v, 

V and Ran:. 9 A., 609 (1887). 



WHlST/fy 


EXAMINATION OF WITNESSES. 

clearly appears to be to impede the adjudication of the case or otherwise to 
obstruct the ends of justice. Thus it was held not right for the lower Court to 
select five out of twenty witnesses tendered for examination.(1) It appears 
from the case first cited that a Civil Court has power to refuse to examine any 
excessive number of witnesses, if satisfied that the object of the persons calling 
them is clearly to impede the adjudication of the case. The Code of Civil Pro¬ 
cedure, however, contains no provision analogous to that contained in section 
216 of the Criminal Procedure Code, which gives a Magistrate discretion to 
exclude from the fist of witnesses to be summoned for the defence the names of 
persons whose evidence is not really relevant.(2) The fact of a witness not 
having been named in the plaintiff’s list of witnesses is no ground for refusing 
to examine him when produced. (3) In the undermentioned case, the plaintiffs 
in the Court of first instance produced both documentary and oral evidence 
in support of their claim. The Court, being satisfied with the documentary 
evidence produced by the plaintiff, declined to record the evidence of the wit¬ 
nesses tendered by them. The defendants appealed, and the lower Appellate 
Court reversed the decree of the Court of first instance, but in its turn declined 
fo allow the plaintiffs-repondents to produce fresh evidence before it. On 
appeal by the plaintiffs to the High Court it was held that, though there wa 9 no 
section of the Code of Civil Procedure strictly applicable to the circumstances 
of the case, the Court was warranted ex dcbito juditice in setting aside all 
proceedings of both Cotn^s below and in directing the Court of first instance to 
re-try the case, admitting all admissible evidence which had previously been 
tendered to the Court of first instance, and which that Court had refused to 
record. (4) 

here a day has been fixed for hearing the witnesses, the Court is not com¬ 
petent to decide the case without waiting for that day, in the absence of the 
witnesses, on the ground that no amount of witnesses would be believed.(5) A 
plaintiff who does not care to be present to support his own case, when he knows 
it is to be tried, cannot be allowed to urge the plea that he had no opportunity 
of rebutting the defendant’s evidence.(6) 




(1) Ramdhan Manual v. Rajballab Para- 
manik, 6 B. L. R-> App.. 10 (1870) ; and 
to the same effect, see Watson & Co., v. 
Nukee Mundul, 6 W. R. (Act X), 83 
1 1866) ; Jesu'ant Singjec v. Jci Singjce, 3 
M 1. A.. 245 ; R. v. Ishan Dutt, 6 B. L. R. 
App.. 88 (1871); R. v. Bhoobun Isher, 2 
W. R., Cr., 36 (1865) ; R. v. Abdool Sctar, 
3 W. R„ Cr., ' (1865); Ranee Oojulla v. 
Gholam Afostjfa, 6 W. R., Civ. R., 60 
Cl866) ; Nilkanth Surmah v. Sooscla Delia. 
6 W. R , 324 [objection taken in special 
appeal] ; Looloo Singh v. Rajcndcr Laha, 
8 W. R., 364 (1867) [a party is entitled 
to have all his witnesses examined, what 
ever opinion the Court may form bv anti¬ 
cipation as to the probable value of the 
evidence when it shall be given]. Aft. 
Shu.ncmokcc v. Ishanchandcr, Marsh. Rep,. 
266 (1863). [Tin Court cannot put a 
party to elect ,hir|i of several witnesses 
1*<* will <7iU. where dl are material and 
iheir mrjdence bears t n different points 
in the case. Conviction quashed, the wit¬ 
nesses not having been summoned I : R. v. 
JCalee Thakoor , 5 W R., Cr., 65 (1866) ; 
Ram Shahai v. Shanhar Bahadur, 6 B. I. 
R.. App o.~ (1871) t.a! Mohan Saha v 


Tazimaddin, 49 I. C., 756 (refusal to exa¬ 
mine witnesses and receive document). 

(2) Field, Ev., 4th Ed., 659; when the 
Magistrate does not proceed under this sec¬ 
tion the accused is entitled to have the wit¬ 
nesses named in the list examined before 
the Court of Session. R. v. Prosunno 
Cootv.ar, 23 W. R., 56 (1875). 

(3) Rakhal Dass v. Protab Chunder , 12 
W. R., 455 (1870) ; as to criminal cases 
sec s. 291, Cr. Pr. Code. 

(4) Durga Dihal v. Anoraji, 17 A., 29 

(1894). ; 

(5) Ranee Oojulla v. Golam Mostafa, 
6 W! R., 60 (1866). In re Mohima Chan¬ 
dra, 6 B. I.. R., App., 78 (1871). [It is 
'lie Magistrate’s duty to summon witnesses 
for the accused who can speak to the facts 
of the case, and he ought not to determine 
beforehand what credit he will give to 
tin ir evidence] ; R. v. Srccnath Mookapa- 
Jhia. 7 W. R., Cr.. 45 (1867) [a Magis¬ 
trate cannot decide the cose of a prosecutor 
without examining bis witnesses]: see 
Srccnath Mundlc v. Srecram Rajput, 24 W. 
JR,, Cr., 62 (1875). 

(6) Radha Jccbun v. Grees Chunder, 8 
W R.. 461 (1867). 
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The examination of a material witness of the plaintiff in the absence of the 
defendant, his vakil having been removed, and no other vakil then acting for 
him, is such an irregularity as, if objected to at the proper time, would be fatal 
to the reception of such evidence. But where no objection was urged during 
the trial or until an appeal was interposed, the Judicial Committee held that the 
objection came too late, and could not be sustained, as notwithstanding such 
irregularity and miscarriage, the fact did not taint the whole proceedings so as 
to prevent the plaintiff recovering upon the other evidence which was sufficient 
to establish his case.(l) 

By the procedure of the Courts in India the Courts are bound to proceed 
according to the facts alleged in the plaint and not to refuse to try issues of fact 
upon the merits on the ground of the legal effect of the facts alleged in the 
plaint. (2) 

The Court may in its discretion direct the exclusion of witnesses from the 
Court-room while the testimony of other witnesses is being given. When it 
appears essential for the elucidation of truth, the witnesses should be examined 
out of the hearing of each other, and an order for all the witnesses on both sides 
to withdraw, except the one under examination, should generally be made 
upon the motion of either party at any period of the trial.(3) If a witness 
remains in Court in contravention of the order to withdraw, it is a contempt for 
which he renders himself in England liable to fine and imprisonment. But the 
Judge has no right to reject his testimony on this ground.(4) His disobedience 
ought, however, to be recorded and may materially lessen the value of his 
evidence.(5) In India, even in the most true cases, there is generally more .or 
less concert between the witnesses on the same side.(6) Formerly, when the 
evidence of witnesses on opposite sides was directly conflicting, the Court would 
often direct that such witnesses should be confronted; but in England this 
practice, though useful, has now* fallen into disuse.(7) 

In the under mentioned case(8) the plaintiff’s Counsel called and examined 
a witness on behalf of the plaintiff, but ho was not cross-examined by Counsel 
for the defendants. The latter for the defence proposed to recall liiip, as a 
matter of course, as a witness-in-chief. But the Judge refused to allow him to 
be recalled without leave of the Court, which, he observed; should have been 
asked for when the first examination was concluded. 

The order, where there exist any provisions on the point, is regulated by Order of 
the Procedure Codes, and in the absence of any such provision by the discre- P^od c ^°a* on 
tion of the Court.(9) This is a subject which lies chiefly in the discretion of m j na y on% 
the Judge before whom the cause is tried, it being from its nature susceptible 
of but- few positive and stringent rules.(10) In the regular order of procedure 


(1) Rajah Bammaraucc v. Gangasamy 
Mudaly, 6 Moo. I. A., 262 (1855). 

(2) Na-vab Sidhce v. Ojoodhyaram 
Khan, 10 Moo. I. A., 540 (1866). 

(3) Taylor, Ev., §§ 1400—1402, and 

cases there cited; Field, Ev., 6th Ed., 31; 
It is usual not to exclude attorneys, vakils 
or mukhtars of the parties, nor the parties 
themselves since their presence is usually 
necessary to a proper management of their 
case. It is the practice of the High Court 
(and of the American Courts, Burr. Jones, 
§ 807) not to exclude an agent of the party 
when ( upon the statement of Counsel, the 
presence of such agent from his familiarity 
with the facts is necessary for the proper 
management of the action of defence. The 
Supreme Court followed Exchequer prac¬ 
tice; Kisscnmohun Singh v. Collypersaud 


Duit. Clarke’s Rules and Orders, 1831, 
1832, p. 32 (1830) ; United Company *v. 
Rajah Buddinauth, ib. 

(4) Taylor, Ev., § 1401. 

(5) Ib., Field. Ev., 6th Kd.. 31 ; Al¬ 
though in practice the demand is seldom 
made the reason of the rule would seem 
to require the > exclusion of witnesses during 
the opening argument of Counsel if re¬ 
quested ; R. v. Murphy. 8 C. & P., 297. 

<6) Field, Ev., 6th Ed., 19. 

(7) Taylor, Kv., I 1478. In the case 
of Anneshty v. Lord Angle sea, no less than 
four witnesses were for this purpose (jut 
in the box. 

(8) Mackintosh v. Nobintr.oncv Dosses, 
2 Ind. Tur., N. S., 160, 161 (1867). 

(9) S. 135. post. 

(10) Greenl., Ev., I 431. 
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the party having the affirmative ought to introduce all the evidence necessary 
to support the substance of the issue; then the party denying the affirmative 
allegations should produce his proof ; and finally the proof, if any, in rebuttal 
is received.(l) 

The order of examinations is laid down by section 138 of this Act. The 

^ ie P r °d uc ti° n of evidence in Civil cases as laid down by 
the Civil Procedure Code is as follows :— 

x pkjint'ff has the Tight to begin, unless where the defendant admits the 

tacts alleged by the plaintiff, and contends that either in point of law or on some 
additiona 1 2 3 * * facts alleged by the defendant, the plaintiff is not entitled to any 
P ar - ° tlie n e! ! af 'Thich he seeks, in which case the defendant has the right to 
, n . le r a y bxe< ^ or the hearing of the suit, or on any other'day to 
winch the hearing is adjourned, the party haying the right to begin shall state 
his case and produce his evidence in support of the issues which he is bound 
o prove. ie o ler party shall then state his case and produce his evidence 
(if any) and may then address the Court generally on the whole case. The 
party beginning may then reply generally 8 on the whole case. Where there 
the r'-n-t v* | * , , le )Ur ^ en °i proving some of which lies on the other party, 
hsuis or reserve fifbTw ** option ’ either P roduce his evidence on those 
nartv • and in the let/ V ° f , answer to the evidence produced by the other 
Issues after the other pat J y be 8 iMlin R ma y produce evidence on those 

intv then rei.lv sneeLn rty P rnduced all his evidence, and the other party 

but the party beginning ^ th ® ?, arty 

case.(3) J n b 1 trien bo entitled to reply generally on the whole 

Codeiavs*dow!rncf r lieW °* a trying character, the Criminal Procedure 

«ZS°c£?E3?ig\i; *«* T‘”’” C S xvn - 

tr1»ls" 1 »nrl ^rmV-^efor °a t summons-eases, warrant-cases, summary- 
rhioter- yv'vr v\ vri t OojUrt and Court of Session, respectiveh ; 

Chapters XXXI, XXXII treat of the procedure on appeal, reference and 
revision. rr ’ 

The rules for examination are contained in sections 136—166, and are in 
general conformity with the English and American law upon the subject. The 
rules require but Id tic explanation. Such elucidation as has been considered 
necessary is given m the Notes appended to these sections, to which the reader 
is referred. 
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and exa¬ 
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of wit¬ 
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135. fhe order in which witnesses are produced and 
examined shall be regulated by the law and practice for the time 
being mating to Civil and Criminal procedure, respectively, and 
m the absence of any such law, by the discretion of the Court. 


Taylor, Ev., §* 1394, 1478 ; Burr. Jones, I 
Pr. Code, O. XVII, rr. 1-3, Woodr 


§ 797 el seq. Greenleaf, Ev., § 431 ; Civ. 
ffo and Ameer AU. 2nd Ed., pp. 837—839 ; Cr. Pr. 


(1) v. ante pp. 676, el scr, The trial 
Judge is to determine what is evidence in 
rebuttal and it lies within his dis¬ 
cretion to receive or exclude such tcati- 
TTiorr-. Marsha!! v. Davis, 78 N V' 414 
, t Amer.) ; as to the nature of evidence 
in reply, see K. v. flildilch. 5 C. Sc P., 290; 
as t0 calling fresh evidence after close of 
ca e, see Giles v. Powell, 2 C. & P. 2S9 : 
WalU v. AHcheson. 2 C & p., 268, and 


as to rebutting evidence after close of case 
to impeach credit of witness, see Khadijah 
Khartum v. Abdool Kurecm, 17 C.. 344 
(1889). 

(2) Civ. Pr. Code, O. XVIII, r. 1 . op 
cit , 2nd Ed., p. 842. 

(3) Civ. Pr. Code, O. XVIII, rr. 1—3, 

op, nt., 2nd Ed., p. 842. Sec Field, Ev., 

6fh Ed., 434—435. 
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JUDGE TO DECIDE ADMISSIBILITY. 

Code, Chs. XVIII, XX—XXIII, XXXI, XXXII, and cases and authorities cited in 
Introduction. 

COMMENTARY. 

See the sections and chapters of the Civil and Criminal Procedure Codes 
above cited and the Introduction, ante , dealing with the attendance of witnesses 
and production of documents^), and the order of production and examination 
of witnesses(2) in civil and criminal cases. In the undermentioned case(d) at 
the close of the examination-in-ohief of the plaintiff’s attorney, Counsel tor 
the defendant asked that the cross-examination of the witness be deferred 
until after the examination-in-chief of the plaintiff by his Counsel, submitting 
that the word “ examined ” in this section included cross-examination, and 
referring to section 138, and submitting that the plaintiff should have been hist 
called and given his account of the transaction. The Court however, stated 
that it was slow to interfere with the discretion of Counsel as to the order in 
which witnesses should be examined, and stated that it thought that in a 
case the ordinary practice should regulate the order of examination, anc a' 
the witness should be cross-examined at the conclusion of the examination-in 
chief, which was done. 

136. When either party proposes to give evidence of any 
fact, the Judge may ask the party proposing to give the evidence 
in what manner the alleged fact, if proved, would be relevant; 
and the Judge shall admit the evidence if he thinks that the fact, 
if proved, would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence 
is admissible only upon proof of some other fact, such last-men¬ 
tioned fact must be proved before evidence is given of the fact 
first mentioned, unless the party undertakes to give proof of such 
fact and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, the Judge may, in his discretion, 
either permit evidence of the first fact to be given before k 
second fact is proved, or require evidence to be given of: the second 
fact before evidence is given of the first fact. 



Illustrations. 

{a) It is proposed to prove a statement about a relevant fact by ft person alleged to 
bo dead, which statement is relevant under seotion 32. • 

The fact that the person is dead must be proved by the person proposing to prove 
the statement, before evidence is vrivon of th© statement. 

(6) It is proposed to prove, by a copy, the oontents of a document said to be lost. 

‘ The fact that the original is lost must be proved by the person proposing to produce 
the copy, before the copy is produced. 

(c) .4 is accused of receiving stolen property knowing it to have boon stolen. 

It is proposed to prove that- ho denied the ]x>s.scssion of the property. 

The relevancy of the denial depends on the identity of the property. The Court 
may in its discretion, either require the property to bn identified before tbo 


(1) Ante, pp. 686—693. (d) Kcdar Nmh v. Dhupcndra Nodi. 5 

(2) Ante, pp. 694—69$. C. W. N., xv (1900). 
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JUDGE TO DECIDE ADMISSIBILITY. 


§L 


denial of the possession is proved, or permit the denial of the possession to be 
proved before the property is identified. 

(d) It is proposed to prove a fact (4) which is said .to have been the cause or effect of a 
fact in issue. There are several intermediate facts ( B , G and D), which must be shown to 

exist before the fact (.4) can be regarded as the cause or effect of the fact in issue. The 

Court may either permit A to be proved before B, 0 or D is proved, or may require proof 
of B, C and D before permitting proof of A. 
s. 3 (“Evidence”) s. 3 (“ Fact”) 

s. 3 (“Proved.”) s. 3 (“Relevant”) 

s. 3 ( Court. ) 8. 104 (Burden of proving fact to be proved 

a. 102 (Admissibility of documents.) to niahe evidence admissible.) 

Greenleaf, Ev., § 51 (a) ; Burr. Jones, Ev., §§ 812, 381 ; Norton, Ev., 3I§. 

Principle.— The necessity of confining the proof to those facts, which 
being relevant, can alone be given in evidence under the provisions of this Act. 
The ground of the last clause is general convenience, v. post. 


Judge to 
decide as 
to admis¬ 
sibility 


COMMENTARY. 


Ia orde ' f* lat the l^oof may he confined to relevant facts and mav not 
stray beyond the proper limits of the issue at trial, the Judge is empowered - to 
ask m what manner the evidence tendered is relevant. The Judge must' then 
decide as to its admissibility. In cases tried by jury it is the duty of the Judge 
to decide all questions of admissibility, and in his discretion to prevent the pro- 
duction of inadmissible evidence, whether it is or is not objected to by the par¬ 
ties. (1) A Civil Court also should, irrespective of objections made by the 
parties, compel observance of the provisions of this Act.(2) In the case of 
documents the Court must decide the validity of anv objection there mav be 
to their production or admissibility.^) An erroneo'us omission to object to 
that which is not evidence does not make it admissible.(4) The Court, must, 
at the tune flu'll the evidence is tendered, decide whether or not it is legally 
admissible. Questions as to the admissibility of evidence, oral or documentary 
should be decided as they arise and should not be reserved until judgment in 
the case }s given.(5) 


With the second clause read section 104, ante , which enacts that the burden 
of proving any fact necessary to be proved in order to enable any person to give 
evidence of any other fact is on the person who wishes to give such evidence. 
Tn other words, no person shall be allowed to give evidence before he has shown 
that he is in a legal position to do so. It often (to take an example) happens 
that an agent to carry a message and bring back an answer, or to do some other 
eet, is put into the box before his agency or authoritv is proved. Thereupon 
an objection is taken by the opposing Counsel that the evidence is not receivable 
because the agency or authority Is not proved. An undertaking is usuallv then 
given that evid#ice to prove the agency will be forthcoming at a later period, 
whereupon the case proceeds. . If the proof of agency should break down, the 
whole of the alleged agent’s evidence is expunged from the Judge’s notes. It 
would often be highly inconvenient to interrupt the witness in his story, and 
call another witness in the middle of his examination, to prove agency. It is to 
meet such a state of things that this clause is provided.(6) 


(1) Cr. Pr. Code, s. 298, v. ants, p. 128. 

(2) v.anie, p. 128. 

(3) S. 162, post. 

(4) Miller v Madho Das, 23 I. A., 106; 
c * 1^ A.. 76 (1890); Sri Rajah Praka- 

sarayamm Garu v. Venkata Ram 38 M., 
160 (1915). Set s. 5. 

(5) Jadn Rai v. B hub a tar an Nundy, 17 


C., 173 (1889); Gorachand Sircar v. Ram 
Ramin Chotvdhry, 9 W. R., 587 (1868); 
Raua Karan v. Mangul Sen, 1 All. L. J., 
224 n. (1904), and documents which are 
not admissible should be returned when 
they arc presented, id., v. ante, P. 127. 

(6) Norton. Ev., 319. 
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Subject to tbe general rule that each party should, in lus turn, produce all 
the testimony tending to support his claim or defence, the order of time tor 
the introduction of evidence to support the different parts of an action or defence 
should be generally left to the discretion of the party or his Counsel, these 
cannot be expected to show ability to establish the entire claim or c c enc ®. 
advance, and a reasonable latitude must be allowed as to the or er in vaic 
the details of evidence shall be brought forward. When evidence is ottered 
which proves or tends to prove any relevant fact, it is to be presumed that tins 
will be followed by such other proof as is necessary to establish the proper con- 
nection. Hence it is of no consequence in what order the evidence is mtio- 
duced, so far as its ultimate legitimacy is concerned, provided in its relation to 
the other evidence in the case, it is at the end pertinent to the issue.(l) it has 
often been declared that the relevancy of testimony need not always appear at 
the time when it is offered, since it is the usual course to receive at any proper anc 
convenient stage of the trial, in the discretion of the Judge, any evidence which 
the Counsel shows will be rendered material by other evidence which he under¬ 
takes to produce. If it is not subsequently thus connected with the issue, it is 
to be laid out of the case.(2) But before Counsel can claim the indulgence of 
the Court in this manner to introduce evideuce, otherwise presumably incom¬ 
petent, he should state what he expects to prove, or in some other way satisfv 
the Court, that the evidence will be made competent. If Counsel fail to make 
the testimony relevant by other evidence, it should be withdrawn from the 
consideration of the Court. Having, however, regard to the influence of the 
improper testimony upon the minds of the jury, it is clear that the Court should 
exercise great caution, in criminal cases, in admitting testimony of doubtful 
competency, upon the promise of Counsel to show its materiality by subsequent 
proof.(3) The section accordingly gives the Court a wide discretion in this 
matter. It should be added that it is extremely desirable that, where possible, 
proofs should be offered in a connected sequence, whether it be chronological 
or logical, for the greater convenience of the Court and facility of apprehension. 

A Judge who has suggested that further evidence need not be given should 
not then decide against the party ou the point on which such suggestion was 
made when the partv has acted on such suggestion, without warning huu and 
giving him an opportunity of calling witnesses whom he had been react' u> 
adduce and whom he had refrained from calling at the suggestion of the Judge.(4) 

137. The examination of a witness bv the party who calls 
him shall be called his examination-in-chief. 

The examination of a witness by the adverse party shall be 
called his cross-examination. 

The examination of a witness, subsequent to the cross- 
examination by the party who called him, shall be called his 
re-examination. 

138. Witnesses shall be first examined-in-chief, then (if the 
adverse party so desires) cross-examined, then (if the party calling 
him so desires) re-examined. 

The examination and cross-examination must relate to 
relevant facts, but the cross-examination need not be confined 
to the facts to which the witness testified on his examination- 
in-chief. 
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(1) Burr. Jones, Ev.. § 812. 

(2) Greenleaf, Ev.. § 51 ta). 

(3) Burr. Jones, Ev., § 813. 


(4) Hasa/i v. Dhondiram, 6 Boh; L. R.. 
636 (1904). 
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The re-examination shall be directed to the explanation of 
matter referred to in cross-examination; and if new matter is, 
by permission of the Court, introduced in re-examination, the 
adverse party may further cross-examine upon that matter. 


COMMENTARY. 

The whole subject of the viva voce examination of witnesses in open Court(1) 
is confined of necessity to a very great extent to the sound judicial discretion 
of the Judge presiding at the trial; and but few positive and unbending rules 
have been laid down with regard to it. The control of the Court here referred 
to is that which it possesses over the manner and extent of an examination of 
a witness. The admissibility of testimony is another question. The time and 
manner, however, of examining a witness is in the discretion of the Judge 
before whom the trial is held. This discretion extends to determine the length 
of time and the extent to which the witness may be examined. So the Judge 
may interfere and protect the witness against irrelevant inquiries and overrule 
a question repeated after being several times substantially answered, and allow 
the witness to finish a proper answer to a proper question before permitting 
another to be put. The Judge has also an unlimited right, in his discretion, to 
interrogate the 'witness himself both in civil and criminal cases, even to the 
extent of asking leading questions.(2) But a Judge should not ordinarily inter¬ 
pose after the examination-in-chief has been finished, and question the witnesses 
on the points to which the cross-examination will properly be directed, as to 
do so may render their subsequent cross-examination ineffective. It is not the 
province of the Court to examine the witnesses, unless the pleaders on either 
side have omitted to put some material question or questions ; and the Court 
should, as a general rule, leave the witnesses to the pleaders to be dealt with 
as laid down in section 138 of this Act.(3) Advocates have ample discretion 
in the conduct of cases of which they are in charge, and the Court cannot fetter 
this discretion by insisting that their case should be put to this witness or 
that.(4) The necessity for the Court’s interposition was, of course, formerly 
greater than at the present time, though even now cases occur to which the 
following remarks of Sir Barnes Peacock are applicable. The Chief Justice, 
after referring to the observations of the Privy Council upon the misfortune 
of Hindu litigants in that their cases often fall in the earlier stages of litigation 
into the hands of incompetent advisers, who by falsehood, suppression or 
abandonment of part of a case create impediments to its success, said “ And 
I may add that it is another great misfortune of litigants in the Mofussil in 
this country that the witnesses who are called to prove the facts of the case 
are not properly examined, through the incompetency of those who have the 
management of the suits, and that the Judges do not make up for that incom- 
petency by themselves examining the witnesses or exercising those powers 
for obtaining the truth with which they have been entrusted by the law’ of 
procedure.”(5) Though where a witness is called by the parties and is questioned 


(1) It is not enough to produce docu¬ 
ments saying that ;n them the witness’ 
evidence may he found: Lai Singh v. 
Etnp., 5 L., 396 (1924). 

(2) Stewart Rapaljc’s Law of Witnesses f 
H 229, 234: 1 Greenleaf, Ev., § 431; 
Taylor, Ev., § 1399; B as tin v. Carcw, 
Ryan & Moody, 127; as to the Judge’s 
questions, sec s. 165, post. 

(3) Noor Bux v. R 6 C., 279 (1880); 


s. c., 7 C. L. R., 385. “ It is obvious that 

these privileges of the Court should be so 
exercised as not to prejudice the rights of 
the parties or to unduly interfere with the 
presentation pf the cause of action or 
defence.”—Burr. Jones, Ev., § 814. 

(4) Mahomed Mian v. Emperor , 20 Or. 
L. J.. 566; s. c. 52 I. C.,. 54. 

(5) Ram Gutty v. Mumtaj Beebee, 10 
W. R , 280 (1868). 
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bythe Court, no cross-examination upon the answer given in reply is allowed 
without the leave o! the Court(l) ; yet if the witness be called by the Court 
he may be cross-examined in the same manner as if he had been produced oy 
the adverse party.(2) 

The order of examination is as follows When a witness has been sworn 
or affirmed he is first examined by the party calling him to testify ; this is called 
the direct examination or examinatiou-in-chief. When the direct examination 
is finished, the adverse party is at liberty to cross-examine ; after which the 
party calling the witness may re-examine him. This usually closes the examin¬ 
ation of the witness, though in many cases the adverse party is permitted 
to re-cross-examine at the close of the re-examination ; but this is no more than 
a further cross-examination, permitted either because new matter is brought 
out in the re-examination, or because the Judge in his discretion sees proper, 
under the circumstances, to allow it. The party beginning then calls his next 
witness, who is examined in like manner. AMien all the witnesses of the part} 
beginning have been thus examined, his case is closed. His opponent then 
opens his case and calls his witnesses, who are examined in the same way, first 
bv himself, then by his opponent and then re-examined if necessary by himself. 
The close of his case is ordinarily followed by his summing up of the evidence 
and then by the speech in reply of the party who began. Sometimes, however, 
the latter at the close of his opponent’s evidence claims to adduce further 
evidence in reply to that which has been given on the other side. As to this 
rebutting evidence v. post. Section 292 of the Criminal Procedure Code us to 
right of reply is to be read in conjunction with section 289 of that Code.(3) I he 
object of the examination-in-chief is to lay before the Court and jury the 
whole of the information of the witness that is relevant and material ; that 
of the cross-examination is to search and sift, to correct and supply omissions, 
that of the re-examination, to explain, to rectify, and put in order.(4) 


The privilege to examine witnesses has also been extended to jurors and 
assessors.(5) A witness may not foist into his answer in any^ examination 
statements not in answer to questions put to him. This is called “ volunteering 
evidence,” and the pleader of the opposite party should be on bis guard to 
check its introduction by objection.(6) The trial Judge should upon motion 
strike out answers that are not responsive to the questions asked, that is, those 
answers that state facts not called for by the questions, or those which express 
an opinion as to the matter in question, unless the question calls for an opinion 
as in the case of experts. But where only a part of the answer is not responsive 
to the question, only that part will be stricken out which is objectionable tor 
not being responsive.(7) \ 

As to objections by the Court to the adn issibility of particular questions \. 
ante, pp. 127, 128, and as to objections by parties, pp. 130-134, ante. As res¬ 
pects the form of objections, they should be specific rather than general, that is, 
should show the ground or grounds of objection. Objections to questions should 
be made at the time they are put, or they will generally be regarded a-> waived.(B) 
A distinction, however, must be drawn between the effect of the admission 


(1) S. 165, post; R. w Sakaram Muk- 
undji, 11 Bom. H. C. R., 166 (1874). 

(2) Tarini Charon v. Saroda Sundari, 

3 B. L. R., A. C., 145. 158 (1869) ; R . v. 
Grish Chundcr, 5 C., 614 (1879); Gopai 
Call v. Manick Loll. 24 C., 288 (1897). 

(3) R. v. Srcenath Mahopatra, 43 C., 
426 (1916). 

(4) Stewart Rapalje's op. cit., § 230: 
Wills., Ev„ 2nd Ed.. 314. 320. 337. 

(5) S. 166, post . 


(6) Norton, Ev., 321. 

(7) Burr. Jones, Ev., § 814; Stewart 
Rapalje’s Law of Witnesses. § 243, and 
cases there cited. In America it 1ms been 
held that the refusal of the trial Judge to 
strike out nn irresponsive answer is rever¬ 
sible error, unless it is ?hown that such 
evidence is not prejudicial to the parly 1 2 3 4 5 
appealing, ib. Sse Taylor, Ev.. § 1475, 

(8) Stewart Rapalje’s op . cit., § 244. 
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Examina- 

tlon-ln- 

Chief. 


without objection of wholly irrelevant evidence and relevant evidence pre¬ 
sented in an improper form. Only in the latter case will want of objection 
cure the defect. For an erroneous omission to object to that which is not rele¬ 
vant at all will not render it relevant.(1) But consent or want of objection to 
the manner in which relevant evidence was brought on the record will preclude 
a party from objecting to such evidence on appeal.(2) And it has been held 
that consent will make evidence otherwise relevant but recorded without juris¬ 
diction admissible.(3) The failure to object to one improper question to which 
an unsatisfactory answer was given does not preclude objection to a substantial 
reiteration of the same question. Special objection may be taken to an answer 
as well as to a question. When several questions pertaining to the same {joint 
are asked in immediate succession, and an objection to the first one, which is 
merely preliminary to the others, is improperly overruled, the objection will not 
be limited to the first question, but will be deemed to cover the others which 
sprang naturally from it.(4) 

AY hen evidence is rejected at the trial, the party proposing it should formally 
tender it to the Judge and request him to make a note of that fact.(5) The 
moment a witness commences giving evidence which is inadmissible he should 
be stopped by the Court. (6) 

The witness must be competent. If there be any doubt upon this point 
the modern practice is to interrogate the witness before swearing or affirming 
him or to elicit the facts upon the examination-in-chief, when, if his incompe¬ 
tency appears, he will be rejected.(7) 

As to evidence in rebuttal, see the Civil Procedure Code, O. XVIII, rr. 2 
& 3,(8) and ante, p. 6G7. In addition to the case there mentioned, the plaintiff 
is also generally entitled to give evidence in reply, even though all the issues are 
upon himself, when the case made against him is one. of which be has had no 
notice on the pleading(9) : and in any case where a defendant does not lay a 
foundation for his own affirmative case by such a cross-examination of "the 
plaintiff's witnesses as will give him fair notice of the points as to which they 
are going to be contradicted, the plaintiff will generally be allowed to give 
evidence in reply.(10) 

As the demeanour of the witness while under examination is a most import¬ 
ant test of his credibility, the Courts are empowered by the Codes to record 
their remarks relative thereto. (11) 

Leading Counsel may interpose and take the examination out of a junior’s 
hands.(121 

This is the first examination after the witness has been sworn or affirmed. (13) 
It is the province of the party by whom the witness is called to examine him in 


(1) Miller v. A lad ho Das, 23 I. A., 106, 
116 (1396) ; s. c., 19 A., 76, ante, p. 131. 

(2 1 Sri Rajah Prakasaravynim Gam v. 
Venkata Ram, 38 M., 160 (1915) follow¬ 
ing Miller v. Madho Das (supra). 

(3) Sreenath Roy v. Goluk Chundcr Scin, 
15 \W K.. 348 (1871) ; Ramaya v. De- 
vappa, 30. B., 109 (1906). 

(4) Stewart Rapalje’s op. cit., § 244; 
:.ee generally Taylor, Ev., §§ 1881—1882B. 

(5) Taylor, Ev.', § 1882A. 

(6* R . v. Pitambar Sirdar, 7 W. R., Cr., 
25 (1867); v. ante, p. 886 note (3), and 
cases there cited. 

(7) v. ante, p. 886. The preliminary 
examination as to competency is technical¬ 
ly called examination on the voire dire; 
hcc Taylor, Ev., 8 1393; Wigmore, Ev., 
9 486; see a. 118, ante; Stewart Rapalje's 


op. cit., 232; Warner’s Law of Evidence, 
58—61. For ca<e of child see Nafar 
Sheikh v. R., 41 C., 406 (1915) ; 18 C. L. 
J., 582; R. v. Dhani Ram, 38 A., 49 (1916) 
and ante, p. 886. 

(8) O. xviii, rr. 2, 3, Woodroffe & Ali’s 
2nd Ed., pp. 838, 839. 

(9) Doe v. Goslcy J 2 M. & Rob., 243. 

(10) Bigsby v. Dickinson, 4 Ch, D., 24; 
cf. Briggs v. Aynsivorth, 2 M. & R., 168 
sec Wills, Ev., 2nd Ed., 313. 

(11) Civ. Pr. Code, s. 188; Criminal 
Procedure Code. s. 363. See Mouladad 
Khan v. Abdul Sattar, 39 A., 426 (1917); 
Bombay Cotton Co. v. Motilal Shivlal, 42 
1. A., 110. 

(12) Doe v. Roe, 2 Camp., 280. 

(13) S. 138; as to oaths and affirma¬ 
tions, v. Oaths Act. 
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chief for the purpose of eliciting from the witness all the material facts within 
his knowledge which tend to prove such a party’s case. 

Few general rules can be laid down as to this topic, inasmuch as the pro¬ 
priety of the questions put by a party to his own witness in proof of his case 
must in the nature of things depend to a very great extent upon the particular 
circumstances to be proved. The object of the examination is to elicit the 
truth, to get at the facts, or such of them as bear upon the issue in favour of the 
party calling the witness. The issue must be kept in mind by the questioner, 
and only material and relevant facts, not those which are collateral and im¬ 
pertinent, may be inquired about. But it is not necessary that every question 
put to a witness shall be so broad and comprehensive that the answer shall 
be evidence of some issues in the case. If all the answers to a series of questions 
upon the same general subject, taken together, are competent, each is com¬ 
petent and a question tending to elicit such an answer should be allowed. Each 
question should call for a fact and not a conclusion of law and should not 
embrace the whole merits of the case. It is no objection to a question that it 
assumes facts which are undisputed, but a question based upon the supposition 
of facts not proved is improper.(1) So also a compound question, one part 
being admissible, and the remainder inadmissible, may be rightly excluded as 
a whole. But Counsel are often allowed to ask apparently irrelevant and 
consequently inadmissible questions, upon their promise to follow* them up 
at the proper time by proof of other facts, which, if true, would make the ques¬ 
tion put legitimately operative.(2) The party examining a witness-in-chief 
is bound at his peril to ask all material questions in the first instance, and if be 
fail to do this, it cannot be done in reply. No new question can be put in reply 
unconnected with the subject of the cross-examination and which does not teud 
to explain it. If a question as to any material fact has been omitted upon the 
examination-in-chief, the usual course is to suggest the question to the Court', 
which will exercise its discretion in putting it to the witness. (3) 

On the examination-in-chief a witness as a general rule can only give evi¬ 
dence of facts(&) within his own knowledge and recollection. In some cases 
hearsay and opinions are relevant. But in all cases the facts must be relevant (..>), 
and in all cases the answer must be upon a point of fact as opposed to a point 
of law. Ordinarily a witness cannot be asked as to a conclusion of law. borne - 
times this has been so far pressed as to involve the assumption that a witness 
cannot be asked as to conclusions of fact. The error of such a contention 
consists in this that there are few statements of fact which are not conclusions 
of fact.(G) The conclusions of a witness as to the motives of other persons are 
inadmissible, motives being eminently inferences from conduct.^) * et, viien 

a party is examined as to his own conduct, he may b e asked as to his own 

(1) See notes to s. 138, post. 

(2) Stewart Rapaljc’s op. cit § 238 (as 
to the order of proof, v. s. 136, pp. 935— 

937. “ In direct examination although 

mediocrity is more easily attainable, it may 
be a question whether the highest degree of 
excellence is not even still more rare ” 

(i.e., than in cross-examination). “For 
it requires mental powers of no inferior 
order so to interrogate each witness 
whether learned or unlearned, intelligent or 
dull, matter-of-fact or imaginative, single- 
minded or designing, as to bring his story- 
before the tribunal in the most natural, 
comprehensible and effective form.” Best, 

Ev.. 8 663. 

(3) Stewart Rapalje’s op. cit., § 233. 

(4) v. s. 3, ante, pp. 106-108. 

(5) S. 138; for meaning of “relevant,” 


v. s. 3, ante, p. 107; as to belief and 
opinion, see Taylor, Ev., § 1414, et scq.; 
v. ante. pp. 420-448. 

(6) Wharton, Ev., §§ 507, 509; Wharton. 
Cr. Ev., § 7; see p. 410, ante. Con¬ 
clusions of law are for the Court to 
draw, not witnesses. So a witness will 
not be permitted to testify as to whether 
a party is responsible to the law; whether 
certain facts constitute in law an agency 
and the like, ib.; Stewart Rapaljc’s op. cit „ 
§ 238; witnesses are not permitted to state 
their view 3 on matters of moral or legal 
obligation or on the manner in which other 
persons would probably have been intlu-, 
enccd had the parties acted in one \ya> 
rather than another; Taylor. Ev.. 8 1419. 

<7) Wharton. Ev., 8 508. 
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intention or motive, his testimony to such intention or motive being based not on 
inference but on consciousness. But the right of a party to testify to his intent 
in drawing a contract or other document is limited by the rule that a party 
cannot be admitted to prove his intent so as to vary the terms of a document 
by which he is bound.(1) 

As to opinion evidence and the distinction between “ matter of fact ” 
and “ matter of opinion,” see ante, pp. 421—423, and as to hearsay, p. 491, ante. 

In the case of documents the witness may testify to their existence and 
identity, but not, unless secondary evidence be admissible, to their contents(2); 
and he may explain but may not in general contradict or vary their terms.(3) 
A witness may give the substance of conversations or writings, but he will not 
be permitted to say what is the impression left on him by a conversation unless 
he swears to such impressions as recollections and not inferences. And it is 
.enough if a witness swears to event and objects according to the best of his 
recollection and belief.(4) Further, in order to save time, a witness will be 
permitted to state the result of numerous or voluminous documents, subject 
to cross-examination as to particulars.(5) So he may state whether a party’s 
books showed his insolvency or the reverse(6) ; or in what manner bills have 
been invariably drawn(7) : but he will not be allowed to give his impressions 
derived from unproduced documents, for these are matters of inference or con¬ 
struction which, belong to the tribunal(8), and production of the books them¬ 
selves should be given if required.(9) 

The witness will, while under examination, be permitted to refresh his 
memory by reference to documents.(10) Leading questions may not ordinarily 
be put in examination-in-chief. (11) In cases where the witness proves to be 
hostile, he may be cross-examined by the party calling him.(12) Questions 
tending to corroborate evidence of a relevant fact are admissible(13) ; and 
former statements of a witness may be proved to corroborate latqr testimony 
as to the same fact.(14) Whenever any statement relevant under sections 
32, 33, ante , is proved, all matters may be proved to corroborate it, or to con¬ 
firm the credit of the person by whom it was made, which might have been 
proved if that person had been called as a witness.(15) Where the prosecution 
declined to call in the Court of Session a witness for the Crown who had been 
examined in the Magistrate’s Court and such witness was therefore placed in 
the witness-box by Counsel for the defence, it was held that Counsel for the 


(1) Wharton, Ev., §§ 508, 482; further, 
ordinarily extrinsic evidence of intent is 
inadmissible in the case of the interpreta¬ 
tion of documents; Bcti MaJiarani v. Col - 
Ire tor of Etowah. 17 A . 188, 209 (1894) ; 
•v. ante, Introd. to Ch. VI, except in cer¬ 
tain cases of ambiguity, v. pp. 654-672, 
ante; Wharton, Ev., § 955. As to proof of 
intention and motive, v. ante, s. 14, and 
cases there cited ; and Stewart Rapalje’s 
op. cit., 391, 392. A common instance of 
the admissibility of evidence of mental 
condition cxi^s when a party is asked 
whether in entering into a contract on 
which the action is based, lie relied upon 
the representations of the other party. 

(2) v. ante, ss. 91, 59, 65, and notes to 
those sections : Phipson, Ev.. 5th Ed., 463 
as to the interposition of questions for 
the purpose of ascertaining whether the 
matter spoken to was contained in a docu¬ 
ment see s. 144, post. 

(3) v. ante, introd to Ch. VI and ss. 
*92, 99. 


(4) Taylor, Ev., 1415; Wharton, Ev., 
§§514, 515. If a witness called to prove 
the handwriting of a paper says that he 
believes it to be of the handwriting of the 
defendant from its contents and from other 
circumstances, he may be asked what 
those circumstances are: R . v. Murphy, 8 
C. & P., 297. 

(5) S. 65, cl. (g), ante, p. 507; Rowe v. 

Brcnton, 3 M. & R., 212; Roberts v. 

Damron, Pea., N. P. C., 83. 

(6) Mayor v. Sefton, 2 Stark, R., 274. 

(7) Spencer v. Billing, 3 Camp., 310. 

(8) 7 opkam v. McGregor 1 C. <k K., 
320. 

(9) Johnson v. Kershaw, 1 D. G. & S., 
260 ; sec Taylor Ev., § 462; Stark., Ev., 
645 ; Sleph. Dig,, Art. 71 (h). 

(10) Ss. 159—161, post. 

(11) Ss. 141, 142, post. 

(12) S. 154, post. 

(13) S. 156, post. ^ 

(14) S. 157, post. 

(15) S. 158, post. 
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defence was not entitled to commence his examination of the witness by ques¬ 
tioning him as to what he had deposed in the Magistrate’s Court. Questions 
as to his previous deposition were under the circumstances only admissible by 
way of cross-examination with the permission of the Court, if the witness proved 
himself a hostile witness.(l) 


After the party calling a witness has concluded the examination-in-chief, Cross- 
the opposite party has a right to cross-examine the witness as a matter of course. 

An examination without opportunity to Cross-examination is not legally accep¬ 
table (2). Cross-examination, if properly conducted, is one of the most useful 
and efficacious means of discovering the truth. Though certain rules have been 
laid down for the guidance of advocates in this respect(3), the faculty of 
interrogating witnesses with effect is mainly the result either of natural acuteness 
or of long forensic practice.(4) It will, however, prove useful to recall here 
Mr. Norton’s observation (Law of Evidence, p. 320) that cross-examination is 
to be warily approached and the way carefully felt ; that unless there is some 
very good ground for believing that the witness can be broken down it is rarely 
good policy to submit him to a severe cross-examination. Sometimes conse¬ 
quently a cross-examination is little more than affectation in order that the ex¬ 
aminer may not seem to let the witness go without question, as if he were totally 
impregnable, and a few questions are asked to shake his credit or show the 
weakness of his memory. “ The object and scope of cross-examination is two¬ 
fold, —to weaken, qualify or destroy the case of the opponent; and to establish 
the party’s own case by means of his opponent’s witnesses. With this view 
the witness may be asked not only as to facts in issue or directly relevant thereto, 
but all questions (a) tending to test his means of knowledge, opportunities of 
observation, reasons for recollection and belief, and powers of memory, per¬ 
ception and judgment; or (b) tending to expose the errors, omissions, contra¬ 
dictions and improbabilities in his testimony ; or (c) tending to impeach his 
credit by attacking his character, antecedents, associations and mode of life(5); 
and in particular by eliciting (i) that he has made previous statements inconsistent 
with his present testimony ; or (ti) that he is biased or partial in relation to 
the parties in the cause(6) ; or (in) that he has been convicted(7) of any criminal 
offence. ”(8) 

The cross-examination must as much as the examination-m-ebief relate 
to relevant facts.(9) Therefore hearsay is always inadmissible as substantive 


(1) R. v. Zazvar Husscn, 20 A., 155 

(1897). 

(2) Mote Singh v. Bmp., 24 Cr. L. J., 
595 (1923). 

(3) See Best, Ev\, §§ 649—663 (in the 

last paragraph citing D. P. Brown’s 
“ Golden Rules,” pp. 614, 615); § 21, 
“ Examination of witnesses; Hints for 
conducting a trial,” Des Moines Iowa 
1877; Harris’ Hints on Advocacy; Quin¬ 
tilian, Inst. Oral., Bemham's Judicial Evi¬ 
dence; Hints to witnesses in Courts of 
Justice, by a barrister (Baron Field), 
London 1815; Stark., Ev., 194; Taylor, 
Ev., § 1428; Alison's Practice of the Cri¬ 
minal Law of Scotland, 546, 547. Evans 
on cross-examination in his Appendix to 
Pothier’s “ Obligations ” No. 16, Vol. II, 
pp. 233. 234; Field, Ev., 630, 631; tests 
of credibility and concert; demeanour 
and other indications of truth or falsehood 
(ability, memory, descriptive powers) ; 6th 
Ed., 447, 448, 17—22, 24—29, 29—31, 

32—15 ; Stewart Rapnljc’s »p. cit., § 245, 


ct scq.; Whately’s “Rhetoric” and “His¬ 
toric Doubts.” Campbell’s Rhetoric, Glass- 
ford’s Principles of Evidence Edinburgh, 
1820; see Observations of NormAn, J., in 
Snjad AH v. Kashinath Dass, 6 W. R., 
181 ; R. v. Ramchandra Govind, 19 B., 759 
(1895). 

(4) Best, Ev.. §§ 650, 663. 

(5) Sec s. 146, post. 

(6) s. 155 (2) and (3), which deal 
wiih the impeachment of the credit of the 
witness by calling other persons to testify 
to the-facts therein mentioned if he denies 
the same on cross-examination. The im¬ 
peachment of credit in the text refers to 
impeachment by cross-examination of the 
witness himself and not by means of in¬ 
dependent testimony. As to the partiality 
of the witness, sec s. 153, Exception (2). 

■7 ) See s. 155, Exception (1). 

(8) Phipson, Ev., 5th Ed., 472. 

(9) S. 138, sec Observations in Wills, 
Ev., 225, 226; ib., 2nd Ed., 321. 






misr/fy 




THE EXAMINATIONS. 


evidence, whether the evidence be elicited in examination-in-chief or cross- 
examinational) In so far, however, as the credibility of a witness is always 
in issue(2), 4 relevancy 1 2 3 4 5 is a term of a wider scope in cross-examination than in 
examination-in-chief embracing all those questions to credit which are the 
subject-matter of sections 146—153, post. Moreover, the cross-examination 
need not be confined to the facts to which the witness testified in his examina¬ 
tion-in-chief. (3) This is permitted by the generality of section 143 , 44 leading 
questions may be asked in cross-examination ,’ 3 and under section 154 the Court 
has discretion to permit the prosecution to test bv cross-examination the veracity 
of its own witnesses with reference to new matter so elicited by the defence.(4) 
This is in accordance with the English practice by which the cross-examination 
is not limited to the matters upon which the witness has already been examined- 
in-chief, but extends to the whole case, and therefore, if a plaintiff calls a witness 
to prove a single, even the simplest, fact connected with the case, the defendant 
is at liberty to cross-examine him on every issue, and by putting leading 
questions, to establish, if he can, his entire defence.(5) In America, however, 
on the other hand, the rule which prevails in most of the States is quite different 
and the cross-examination can only relate to facts and circumstances connected 
with the matter stated in the direct examination of the witness. If a party 
wishes to examine a witness as to other matters, he must do so by making the 
witness his own. (6) 


A witness may be cross-examined as to all facts relevant to the issue and 
his answers thereon may be contradicted. He may also be cross-examined on 
all matters which affect his credit, but his answers thereon cannot, except in 
two cases, be contradicted.(7) A witness cannot, however, be cross-examined 
as to any collateral independent fact irrelevant to the matter in issue, for the 
purpose of contradicting him, if his answers be one way, by another witness, 
in order to discredit the whole of his testimony.(8) So where, as in the case 
last cited, defendant’s Counsel cross-examined a witness as to the nature of a 
contract made by him with Mr. S. (such contract not being the matter in suit 
nor Mr. S. a party thereto) intending if the witness gave an affirmative answer 
to his question to draw from thence a conclusion that he had made the same 
kind of contract with the defendant (which was suggested to be the fact), or if 
witness answered in the negative to call Mr. £., and then to prove the contrary 
and thereby destroy the witness’s credit, it was held the question could not 
be put. 

Whether the right to cross-examine survives if the cross-examiner after¬ 
wards calls his opponent’s witness to prove his own case, seems in England 
doubtful. But the better opinion is that it does not, and that the witness can 
not be asked leading questions on his second examination, while he may after¬ 
wards be cross-examined by the party who originally called him.(9) This last 
opinion appear, to have been adopted by this Act. The party who calls a 
witness- apparently at anv stuge of the case—examines him in chief. Such 
examination would naturally be directed to the support of his own case, upon 
which the adverse party would then have a right to cross-examine. If the 


(1) Ante, p. 482. 

(2) Best, Ev., § 263. 

(3) S. 13S, the same rule prevailed prior 
to this Act, R. v. lshan Dutt, 6 B. L. R-. 
App., 88 (1871) ; s. c., 15 W. R.. Cr. 341. 

(4) Atnrua Lai Uasra v. R., 42 C., 
95 7 (1915). 

(5) Mayor v. Murray , 19 L. J. } Ch., 
281; Taylor. Ev., § 1432: Stcph, Dig.. 
Art. 127. The rule prevails though the 


proof is of a merely formal character: 
Morgan v. Brxdgcs, 2 Stark., 314. 

(6) Burr. Jones, Ev., § 1803. 

(7) S. 153, post. .. 

(8) Spcncely v. De Willott, 7 East., 
108: in other words, no such question can 
be put for the mere purpose of impeaching 
the witness's credit by contradicting him: 
Taylor Ev., § 1435. 

(9) Taylor, Ev., § 1433. 




MINfSffru 



adverse party again called the same witness, he could clearly jonlv examine him 
in chief. (1) 


Leading questions may be put in cross-examination. (2) As to evidence 
regarding matters in writing(3), cross-examination as to previous statements 
in°writing(4), and the questions which generally may be put in cross-examina¬ 
tion^), see the sections cited below. It is the right of every litigant, unless he 
waives it, to have the opportunity of cross-examining witnesses whose testimony 
is to be used against him, and even, when circumstances require, to adduce 
evidence on his own behalf to meet the evidence which such cross-examination 
may have brought forward. He is also entitled himself to exanune the witnesses 
who can give evidence in support of his case, in order that he may bring out 
the necessarv information as fully as he thinks possible, and in the form which 
he considers most favourable to himself. It follows that evidence given when 
the party never had the opportunity either to crdss-examine, as the case may 
be, or to rebut by fresh evidence, is not legally admissible as evidence for or 
against him, unless he consents that it should be so used. (6) When a case 
decided ex parte in the absence of the defendant, who had thus no opportunity 
of cross-examining the plaintiff’s witnesses, was re-admitted to the file and to a 
hearing ; it was held, that the Court of first instance ought to have recalled the 
plaintiff’s witnesses and allowed the defendant an opportunity of cross-examining 
them ; and this not having been done, that their previous depositions could not 
be treated as evidence. (7) Where at a Sessions trial Counsel for the defence 
had applied for leave to postpone cross-examination till the next day, on the 
ground that he had been unprepared for the evidence given and was not in a 
position to deal with it, and this was refused, and the result had been that some 
witnesses were not cross-examined, and others not as they would have been if 
the postponement had been granted, it was held that his request had been 
reasonable and that the accused had been prejudiced by its refusal, and a new 
trial was ordered.(8) Where the witness dies or falls ill before cross-examination 
his evidence will be admissible, though its weight may be slight. (9) When a 
witness has been intentionally called and sworn by either party, the opposite 
party has a right, if the examination-in-chief is waived or if the Counsel changes 
his mind and asks no questions, to cross-examine him.(10) Where a witness 
called by one of the parties is a competent witness, the opposite party has a 
right to cross-examine him, though the party calling him has declined to as 
a single question. (11) 

Examination of a witness by mistake does not give the^ other side a right 
to cross-examine. So where the plaintiff’s Counsel called Captain o and 
Captain Hugh S answered and was sworn, and the plaintiffs Counsel, after 
asking him a few questions, ascertained that it was Captain Francis o whom 
they meant to examine, this was held not to give the other side a light to cross- 
examine Captain Hugh <S, as he was only examined by mistake.(12) A witness 
called merelv to produce a document under a siifypcenu duces tecum , need not be 


(1) Field, Ev., 6th Ed., 447. 

(2) S. 143. 

(3) S. 144. 

(4) S. 145. 

( 5 ) Ss. 146—153. 

(6) Gorachand Sircar v. Ram Narain, 

9 W. R., 587, 588 (1868), per Phear, J.. and 

see Radha Jcebun v. Taramonec Dosscc, 
12 Moo. I. A., 380 (1869). 

(7) Ram Baks v. Kisori Mohan, 3 B 
L. R., A. C., 273 (1869). 

(8) Sadasiv Singh v. R.. 41 C., 299 

(1914). 

(9) Tavlor, Ev., § 1469; Fhipson, Ev. 


5th Ed., 471 and cases there cited. 

(10) R. v. Brooke, 2 Stark. R.. 472: 
Phillips v. Gomes, 1 Esp., 357; L. T., 
March 15 (1890), per Stephen, J., as to 
liability to cross-examination where an 
affidavit has been filed and withdrawn: 
see Re Quarts Hill Co., Ex-parte Young, 
21 Ch. P., 64. 

(11) R. v. Ishan Putt, 15 W. R . Cr 34 
(1871). 

(12) Clifford v. Hunter, 3 C. & P., 16, 
and see RAsh v. Smith. 16 M. & U.. 
04 ; Wood v. Mackinnon, 2 M. Sc K 273; 
Reed v. James. 1 Stark., 132. 
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if the document either requires no proof, or is to be proved by other 
means ; and if not sworn he cannot be cross-examined.(1) Witnesses to char¬ 
acter may be cross-examined.(2) As a rule, the proper and convenient time for 
the purpose of cross-examination of the witnesses for the prosecution is at the 
commencement of the accused person’s defence : but it is in the discretion of the 
Criminal Court to allow the accused to recall and cross-examine the witnesses 
for the prosecution at‘any period of defence, when the Court thinks that such 
a step is necessary for the purposes of justice.(3) But it has been held by the 
Calcutta High Court that section 347 of the Criminal Procedure Code cannot be 
read as subject to section 208, so as to render it imperative on a Magistrate, 
after he has decided to commit a case to Sessions, to allow the accused to cross- 
examine the prosecution witnesses and to call witnesses in his own defence ; and 
that when the accused did not cross-examine the prosecution witnesses imme¬ 
diately, but applied for leavesto examine them, after the close of the case for the 
prosecution, and to call witnesses, the Magistrate was justified in refusing the 
application and committing the case.(4) Though a Magistrate is bound to 
examine all witnesses produced by the accused before commitment(5), he is not 
obliged to postpone it till he has examined those whom accused is prepared to 
produce after process for their appearance.(6) As to cross-examination by 
co-accused and co-defendants, v. post, p. 952. 


A witness ought to be allowed on cross-examination to qualify or correct 
any statement which he has made in his examination-in-chief.(7) A witness 
is not always compellable to answer questions put to him in cross-examina¬ 
tion^) ; and though he may be contradicted on all matters directly relevant to 
the issue he cannot [except in the cases mentioned in section 153, £>0$/(9)] be 
so contradicted on matters relevant merely as affecting his credit. A witness’s 
credit may be impeached either by cross-examination(10) or by calling inde¬ 
pendent testimony to prove the facts mentioned in section 155, pos£.(ll) Cross- 
examination is notice to the opposite party of the line of defence adopted and 
will therefore in some cases prevent evidence being given in reply.(12) The 
decisions on the question whether or not a party is entitled to see a document 
which has been shown to one of his witnesses while under cross-examination 
by his opponent, are somewhat conflicting. On the whole, however, the practice 
seems to be that if the cross-examining Counsel, after putting a paper into the 
hands of a witness, merely asks him some question as to its general nature or 
identity, his adversary will have no right to see the document; but that if the 
paper be used for the purpose of refreshing the memory of the witness, or if any 


(1) S. 139, post. It has been held in 
England, that a witness whose examina¬ 
tion has been stopped by the Judge before 
any material question has been put is not 
liable to cross-examination; Crettvy v. 
Carr, 7 C. & P., 64. 

(2) S. 140. post. 

(?<! Khurrukdltaree Singh v. Proshadee 
Muiidnl, 22 W. R-, Cr., 44 (1874); see 
Cr. Pr. Code, ns. 356, 257. In re Thakoor 
Dyal, 17 W. R., Cr., 51 (1872) ; R. v. Ram 
Kishan, 25 W. R., Cr., 48 (1876); Talluri 
Vcnkayya v. R., 4 M., 130 (1881); R. v. 
Baldco Sohai, 2 A.. 253 (1879); Rais Alt 
v. Koromdi, 7 C., 28 (1881); 8 C. L. R., 
325. 

(4) Phanindra Nath Mitler v. R. (1908), 
36 C., 48; following in re Clive Durant, 
1898, Ratanlal’s Unrep. Cr. Ca., p. 975 : 
dissenting from R. v. Ahmad (1898) ; 20 
A., 264; and R . v. Muhammad Hadi 
(.1903), 26 A., 177; and distinguishing R. 


v. Sagal Samba, 1893, 21 C., 643. 

(5) Jabbar Shaik v. Tamis Shaih, 39 
C., 931 (1912). 

(6) R. v. Surath , 42 C. f 608 (1915). 

(7) R. v. Tnlsi Dosadh, 18 W. R., 57 
(1872). 

(8) Ss. 147. 148, post, 

(9) Sec s. 153, post, and see also s. 155 
cl. (2). 

(10) See s. 146, post. 

(11) In this Act the term 44 impeaching 
credit" is confined to the latter of these 
modes. The English and American writers 
often use the term in a wider sense. It 
is obvious that a witness's character may 
often he successfully impeached by cross- 
examination without recourse to indepen¬ 
dent testimony under the provisions of 
s. 155. 

(12) Wharton v. Lewis, 1 C. & P., 529: 
v. ante, pp. 890—891. 
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questions be put respecting its contents, or as to the handwriting in which it 
is written, a sight of it may then be demanded by the opposite Counsel.(l) 

Cross-examination may be, and in this country, not unfrequently is 
inordinately long.(2) Where the Court is satisfied that the cross-examina¬ 
tion of any witness on commission is being unnecessarily prolonged, it will 
order such cross-examination to be concluded within a certain time.(3) 


As to this Professor Wigmore remarks :— 

“ An intimidating manner in putting questions may so coerce or disconcert 
the witness that his answers do not represent his actual knowledge on the 
subject. So also questions which in form or subject cause shame or anger in 
the witness may unfairly lead him to such demeanour and utterance that the 
impression produced by his statements does not do justice to his real testimonial 
value. These are two of the notorious abuses of cross-examination, and always 
have been, both in the early period when it was still chiefly used by Judges 
only, and also since the time of its mature elaboration, more than a century ago 
as the greatest weapon of truth ever forged. In two noted passages of fiction 
its inveterate abuse has been satirized.'*’ (Dickens, The Pickwick Club, Oh. 
XXIV: Anthony Trollope “ The Three Clerks,” Ch. XL.) 

u The remedy for such an abuse is in the hands of the Judges. The dis¬ 
grace of these occurrences is even more theirs than that of the offending Counsel; 
for the former have not the temptation of partisanship to sway, them, and their 
duty to interfere is easier to fulfil than the Counsel’s duty to refrain. The slack 
sense of duty thus so often exhibited becomes the more blameable in contrast 
with a scrupulous sentimentality which will be exhibited in insisting on the 
tender quiddities of the law that favour guilty persons,—such as the rules for 
confessions and the privilege against self-crimination. For the probably guilty 
when brought to book, there is often an abundance of protection, while for the 
unimplicated and innocent witness, coming to serve justice and truth, there is 
scanty assistance. The sport is of more interest than the victim. Such Judges, 
as well as Counsel, were justly pilloried by the great novelist (Dickens), and 
his pen expressed only the widespread feeling of dread and disgust among the 
laity for the abuses of the witness-box. Those abuses, it is true, arc, as a whole 
probably less to-day than they formerly were ; but they are in many places 
stiff not uncommon. They are too frequent when they occur at all. The 
just denunciations of high-minded Judges have sometimes stigmatized these 
practices as they deserve(4); and there can be no doubt that the law sanctions 
the power and establishes the duty of the trial Judge to use a proper discretion 
to prevent and rebuke them.”(5) 

Mr. W. D. Evans, in his Notes on the French Jurist Pothier, says :— 

“ The abuses to which this procedure is liable are the subject of very, 
frequent complaint, but it would be absolutely impossible, by any but general 
rules, to apply a preventive to these abuses without destroying the liberty upon 
which the benefits above adverted to essentially depend; and all that can bo 


(1) Taylor, Ev. § 1452, and cases 

there cited; where the document is used 
to refresh memory, sec s. 161, post. The 
right should he exercised before or at the 
moment the witness uses the document: 
In re Jhubboo Mahton, 8 C., 739, 744 
(1882). 

(2) Set as to such cross-examination, 
Golden River Mining Co. v. Buxton Min¬ 
ing Co., 97 Fed. Rep.. 414 (Amer.), cited 
in 4 C. W. N., exxi. 

(3) Suraj Prasad v. Standard Life 
Insurance Co., 30 C., 625 (1903). 


(4^ Mr Baron Alderson once remarked 

to a Counsel of this : ''Mr.-, you seem 

to think that the art of cross-examination 
is to examine crossly ’ (Sergeant Ballatt- 
tine’s Experiences. 105). 

(5) Wigmore, Ev., 8 781. referring als- 
to " Cross-examination—A Socratic Dia¬ 
logue" by K. Manson (8 Law Quart. Rev., 
160), and Smolctt’s letter of rebuke to a 
Counsel who had wantonly abused him- 
(Foss 1 2 3 Mementos of Westminster Hall, L 
235). 


Length of 
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mination. 
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effected by the interposition of the Court is a discouragement of any virulence 
towards the wit nesses which is not justified by the nature of the cause, and a 
sedulous attention to remove from the minds of the jury the impressions which 
are rather to be imputed to the vehemence of the advocate than to the prevarica¬ 
tion of the witness. Whatever can elicit the actual dispositions of the witness 
with respect to the event,—whatever can detect ^re operation of a concerted 
plan of testimony, or bring into light the incidental facts and circumstances 
that the witness may be supposed to have suppressed,—in short, whatever may 
be expected fairly to promote the real manifestation of the merits of the cause, 
is not only justifiable but meritorious. But I conceive that a client has no 
right to expect from his Counsel an endeavour to assist his cause, or what is a 
more frequent object, to gratify his passions, by unmerited abuse, by embarrass¬ 
ing or intimidating witnesses of whose veracity he has no real suspicion, or by 
conveying an impression of discredit which he does not actually feel; and that 
where such expectations arc intimated, there is an imperious duty upon the 
advocate, who, while the protector of private right, is also the minister of public 
justice, which requires them to be repelled. Considering the subject merely 
as a matter of direction, the adoption of an unfair conduct in cross-examination 
has often an effect repugnant to the interest widch it professes to promote. 
....But, however unfavourable an injudicious asperity of cross-examination 
may be to the advancement of a cause, it, for the most part, is congenial to the 
wishes of the party ; the neglect of it is regarded as an indifference to his interest 
and a dereliction of duty ; and the practice of it is one of the surest harbingers 
of professional success.”(l) 

On the same point Bentham remarks :— 

“ Under the name of brow-beating (a mode of oppression of which witnesses 
in the station of respondents are the more immediate objects) a practice is 
designated which has been the subject of a complaint too general to be likely to 
be altogether groundless. Oppression in this form has a particular propensity 
to alight upon those witnesses who have been called upon that side of the cause 
(whichever it may be) that has the right on its side ; because the more clearly 
a side is in the right the less need has it for any such assistance as it is in the 
nature of any such dishonest arts to administer to it. .. .Brovj-bcating is that 
sort of offence which never can be committed by any advocate who has not the 
Judge for his accomplice. .. .Rule 1. Every expression of reproach, as if for 
established mendacity : every such manifestation, however expressed—by 
language, gesture, countenance, tone of voice (especially at the outset of the 
examination) — ought to be abstained from by the examining advocate. If the 
tendency of such style of address were to promote the extraction of material 
truth, at the same time that the action of it could not be supplied to equal effect 
by any other plan of examination,—the vexation thus produced (how sharp 
soever) not being of any considerable duration, the liberty might be allowed, 
with preponderant advantage for the furtherance of justice. But, on a close 
investigation, no advantage, but rather a disadvantage, even in respect of fur¬ 
therance of justice, seems to be the natural result of an assumption of this kind. 

... .By reproachful oud terrifying demeanour ou the part of a person invested 
with, and acting under, an authority thus formidable, it seems full as natural 
that an honest witness should be confounded, and tbits deprived of recollection 
and due utterance, and even (through confusion of mind) betrayed into se.lf- 
cotftradiction and involuntary falsehood, OS that a dishonest witness should be 
detected and exposed. The quiet mode above described is not in any degree 


(1) W. D. Evans in bis Notes to Pothier observed, and it has not the same truth at 

ii, 220 (1806), a s regards, however, the the present day. 

last observation the duu- of it if? to be 
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susceptible of this sort of abuse : the outrageous mode seems more likely to 
terminate in the abuse than in the use. . . .Rule 2. Such unwarranted mani¬ 
festations if. not abstained from by the advocate, ought to be checked, with 
marks of disapprobation, by the Judge. In the presence of the Judge, any mis¬ 
behaviour, which, being witnessed at the time by the Judge, is regarded by him 
without censure, becomes in effect the act, the misbehaviour, of the Judge. 
On him more particularly sliould the reproach of it lie ; because for the con¬ 
nivance (which is in effect the authorization) of it, he cannot ever possess any 
•of those excuses, which may ever and anon present themselves on the part of 
the advocate. The demand for the honest vigilance and occasional inteiference 
of the Judge will appear the stronger when due consideration is had of the 
.strength of the temptation, to which on this occasion, the jjrobity of the advo¬ 
cate is exposed. Sinister interests in considerable variety concur in instigating 

him to this improper practice_Rule 3. When on the false supposition of a 

disposition to mendacity, an honest witness has been treated accordingly by 
the cross-examining advocate (the Judge having suffered the examination 
to be conducted in that manner for the sake of truth)—at the close of which 
examination all doubts respecting the probity of the witness have been dispelled, 
—it is a moral duty on the part of the Judge to do what depends on him towards 
soothing the irritation sustained by the witness’s mind ; to wit, by expressing 
his own satisfaction respecting the probity of the witness, and the sympathy and 

regret excited by the irritation he has undergone.Under the spur of the 

provocation, I remember now and then to have observed the witness turn upon 
the advocate in the way of retaliation. On an occasion of this sort, I have also 
now and then observed the Judge to interpose, for the purpose of applying a 
•check to the petulance of the witness. For one occasion in which, under the 
spur of the injury, the injured witness has presented himself to my conception 
as overstepping the limits of a just defence,—ten, twenty or twice twenty, have 
occurred, in which the witness has been suffering, without resistance and with¬ 
out remedy, as well as without just cause, imder the torture inflicted on him bv 
the oppression and insolence of an adverse advocate. Scarcely oyer, I think 
had I the satisfaction of observing the Judge interpose to afford his protection 
to the witness, either at the commencement of the persecution, for the purpose 
of staying or alleviating the injury, or at the conclusion, for the purpose of 
affording satisfaction for it,—such inadequate satisfaction as the nature of the 
case admits of.”(l) 

Lord Langdale, M. R., said in Johnstone v. Tod( 2) : “ Witnesses, and parti¬ 
cularly illiterate witnesses, must always be liable to give imperfect or erroneous 
evidence, even when orally examined in open Court. The novelty of the situa¬ 
tion, the agitation and hurry which accompanies it, the cajolery or intimidation 
to which the witness may be subjected, the want of questions calculated to 
excite those recollections which might clear up every difficulty, and the confusion 
occasioned by cross-examination, as it is too often conducted, may give rise to 
important errors and omissions.” 

Lowrie, J., in Eliott v. Boylcs( 3) said It is entirely natural that in the 
public trial of causes the earnestness of Counsel should often become unduly 
intense ; and it is not possible to prevent this without such an attribution and 
exercise of power as would be entirely inconsistent with the freedom of thought 
that is necessary to all thorough investigation. The remedy for it is to be found 
in inner rather than in outer discipline. Those who are zealously seeking the 
truth cannot always be watchful to measure their demeanour and expressions 
in accordance with the feelings or even with the rights of others. This zeal, even 


(1) Jeremy Bentham, Rationale of Judi- (3) 31 Pa., 66 (Amcr.), (1857), cited tn 

•cia! Evidence, B. If, c. IX, B. Ill, c. 5. Wigmodre, p. 876. 

(2) 5 Beav., 601 (1843). 






misTfy 



Insulting 
and other 
observa¬ 
tions on the 
evidence. 


HPHHHIHHPHHp 

,950 THE EXAMINATIONS. 

when inordinate, must be excused, because it is necessary in the search of 
truth ; and generally it is not possible to condemn it as misguided or excessive 
until its fault has been proved by the discovery of the truth in the opposite 
direction ; and possibly its very excess may have contributed to the discovery. 
When the presiding Judge is respected and prudent, a hint kindly given is gener¬ 
ally all that is needed to restrain such ardour, when it does not arise in any 
degree from habitual want of respect for the rights of others and for the order of 
public business. Witnesses often suffer very unjustly from this undue earnest¬ 
ness of Counsel, and they are entitled to the watchful protection of the Court. 

In the Court they stand as strangers, surrounded with unfamiliar circumstances 
giving rise to an embarrassment known only to themselves ; and in mere 
generosity and common humanity they are entitled to be treated, by those 
accustomed to such scenes, with great consideration,—at least until it becomes 
manifest that they are disposed to be disingenuous. The heart of the Court 
and jury, and all disinterested manliness, spontaneously recoils at a harsh and 
unfair treatment of them, and the cause that adopts such treatment is very 
apt to suffer by it. It is only where weakness sits in judgment that it can 
benefit ai ?^ cause. Add to this that a mind rudely assailed naturally shuts 
itself against its assailant, and reluctantly communicates the truths that it 
possesses. 

a There is another matter connected with cross-examination, in which 
there is no room or doubt as to the duty of Counsel and as to the duty incum¬ 
bent upon Judges to enforce that duty stringently. The legitimate object of 
cross-examination is to bring to light relevant matters of act which would other¬ 
wise pass unnoticed. It is not unfrequently converted into an occasion for the 
display of wit, and for obliquely insulting witnesses. It is not uncommon to put 
a question in a form which is in itself an insult, or to prepare a question or 
receive an answer with an insulting observation. This naturally provokes retorts, 
and cross-examination so conducted ceases to fulfil its legitimate purpose, 
and becomes a trial of wit and presence of mind which may amuse the audience, 
but is inconsistent with the dignity of a Court of Justice and unfavourable to the 
object of ascertaining the truth. When such a scene takes place the Judge is 
the person principally to blame. He lias a right on all occasions to exercise 
the power of reproving observations which are not questions at all, of preventing 
questions from being put in an improper form, and of stopping examinations 
which are not necessary for any legitimate purpose.”(1) In Inge 9 Trial(2) 
(1820) Mr. Adolphus cross-examining an alleged accomplice: “I think you 
told ns some things then (Monday, at another trial for the same plot) that did 
not come to your recollection to-day ? A. “ That may be. I will not pretend 
to say, that the next time I come up here I can communicate as I have done 
to-day.” Q. “ Certainly not ; there are people that proverbially ought to 
have" a good memory ? ” A. “ Yes, certainly.” Q. You make your 
evidence a little longer or shorter, according as the occasion suits V 1 A. “ Yes. 

I mention the circumstances as they come to my recollection. 5 * . . . Mr. 
Gurney : kl That is observation, and not question.' 5 Mr. Adolphus : “ I am 
asking him a question. 55 L. C. J. Dallas : “ You should not now observe on 
the evidence’.' 9 Mr. Adolphus : “ This about the digging entrenchment you 
did not state on Monday V 9 A. 44 No, I forgot that. 55 Q. “ The next time 
there will be a new story V 9 Mr. Gurney : “ I must interpose, my lord.” L. C. 

J. Dallas: “ All these observations arc certainly incorrect . !5 Mr. Adolphus : 

44 He has said it himself; 4 when next I come into the box, I .shall recollect other 
things/ and upon that I put the question, whether he would tell another storv 
the next time he comes. 55 L. C. J. Dallas : 44 Ask him the question if you wish 
it.” Mr. Adolphus : 44 Shall you tell us a new story the next time % ” A. 


(1) Stephen's History of the Criminal as to offensive questions, s. 152, post. 
Law of England, vol. 1, pp. 435, 436. See (.2) 33 How. St. C., 957, 999 (1820). 
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“ No. If anything new occurs to my 
state it.” 



mind when I come to stand here, I will 


In Hardy's Trial(l), Mr. Erskine, cross-examining a witness to the pro¬ 
ceedings of an alleged seditious meeting: “ Then yon were never at any of 
those meetings but in the character of a spy V 9 —“ As you call it so, I will take 
it so ” If you were not there as a spy, take any title you choose for yourseii, 
and I will give you that.” L. C. J. Eyre: “ There should be no name given 
to a witness on his examination. He states what he went for, and m making 
observations on the evidence, you may give it any appellation you please. 

After a repetition of the practice, Mr. Gibbs : “ I am sorry to interrupt you, but 
your questions ought not to be accompanied with those sorts of comments : 
they are the proper subjects of observation when the defence is made. Ike 
business of a cross-examination is to use all sorts of arts to prove a witness as 
closely you can ; but it is not the object of a cross-examination to introduce 
that kind of periphrasis as you have just done.” Mr. Erskine : “ Button a 
cross-examination, Counsel are not called upon to be so exact as in an original 
examination ; you are permitted to lead a witness; ” L. C. J. Eyre : I think, 
it is so clear that the questions that are put arc not to be loaded with all the observa¬ 
tions that arise upon all the previous parts of the case ; they tend so to distract 
the attention of evervbody, they load us in point of time so much; and that 
that is not the time for observation upon the character and situation of a witness 
is so apparent that as a rule of evidence it ought never to be departed from.” 

“ It is an established rule, as regards cross-examination that a Counsel Q^sUons 
has no right, even in order to detect or catch a witness in a falsity, falsely to m j s i ca( j or 
assume or pretend that the witness had previously sworn or stated differently assume 
to the fact, or that a matter had previously been proved when it had not. In- not 
deed, if such attempts were tolerated, the English Bar would soon be debased * 
below the most inferior of society.”(2) 


A question which assumes a fact that may be in controversy is leading, 
when put on direct examination; because it affords the willing witness a sugges¬ 
tion of a fact which he might otherwise not have stated to the same effect. 
Similarly, such a question may become improper on cross-examination, because 
it may bv implication put into the mouth of an unwilling Witness, * statement 
which he* never intended to make, and thus incorrectly attribute to him testi¬ 
mony which is not his.(3) 

In the Parnell Commission's Proceeding (4)> the “ Times having charged 
the Irish Land League with complicity in crime and outrage, a constable testi¬ 
fying to outrages was cross-examined by the opponents as to Ins partisan em¬ 
ployment by the ‘ s Times ” in procuring its evidence : Mr. Lockwood : * How 
long have you been engaged in getting up the case for the ‘ Times ? • bir 
//. 'fames ; “ What I object to is that Mr. Lockwood , without having any foun¬ 
dation for it, should ask the witness * How long have you been engaged in getting 
up the ca 3 e for the Times’.” Mr. Lockwood : “ I. will not argue with mv 
learned friend as to the exact form of the question, but I submit that it is per- 
fectlv proper and regular. If the man has not been engaged in getting up the 
case for the 4 Times 3 he. can say so.” Sir H. James : 44 I submit that my 
learned friend has no right to put this question without, foundation. Counsel has 
ht to say 1 2 * When did you murder A. B. ? 3 unless there is some foundation 
for the question. In this same way he has no right to ask * How long have 
vou been engaged in getting up this case ? ’ for it assumes the fact.” President 
Hannen: “ I do not consider that Mr . Lockwood was entitled to put the question 
in that, form and to assume that the witness has been employed by the Times 33 


(1) 24 How. St. Tr., 754 (1794). (3) Wigmorc, E\\, I 780. 

(2) Joseph C'hitty. Practice of the Taw, (41 l9tli Day. Times Rep., pt. 5, p. -H. 

2nd Ed., iii> 901. 
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The Evidence Act gives a right to cross-examine witnesses called by the 
adverse party.(1) One accused person therefore may cross-examine a witness 
called by another co-accused for his defence when the case of the second accused 
is adverse to that of the first. (2) The section does not make special provision 
for the case of cross-examination by co-accused or co-defendants. It is, however, 
well settled that the evidence of one party cannot be received as evidence against 
another party unless the latter has had an opportunity of testing it by cross- 
examination. (3) It has been further held that all evidence taken, whether in 
examination-in-chief or cross-examination, is common and open to all the 
parties. (4) It follows that if all evidence is common and that which is given by 
one party may be used for or against another party, the latter must have the 
right to cross-examine. The right therefore of a defendant (and a fortiori an 
accused) to cross-examine a co-defendant or co-accused is, according to the 
English cases, unconditional and not dependant upon the fact that the cases of 
the accused and co-accused are adverse, or that there is an issue between the 
defendant and his co-defendant.(5) If a defendant mav cross-examine a co¬ 
defendant’s witnesses, d fortiori he may cross-examine his co-defendant if he 
gives evidence.(6) 


The party who called the witness may, if he like, and if it be necessary, 
re-examine him. The re-examination must be confined to the explanation of 
matters arising in cross-examination. “ The proper office of re-examination 
(which is often inartistieally used as a sort of summary of all the things adverse 
to the cross-examining Counsel which may have been said by a witness during 
cross-examination) is by asking such questions as maybe proper for that pur¬ 
pose, so as to draw forth an explanation of the meaning of the expressions used 
by the witness in cross-examination, if they be in themselves doubtful; and 
also of the motive or provocation which induced the witness to use those ex¬ 
pressions ; but, a re-examination may not go further and introduce matter 
new in itself and not suited to the purpose of explaining either the expressions 
or the motives of the witness.”(7) So if the witness has admitted having made 
a former inconsistent statement, he may in re-examination explain his motives 
for so doing.(8) Even if inadmissible matters are introduced, the right to re¬ 
examine upon them remains.(9) But, as observed, new facts or matters which 
are not properly explanatory cannot be introduced in re-examination. So 
where a certain conversation had been admitted in cross-examination, distinct 
matters occurring in the same conversation were not allowed to be proved in re¬ 
examinations which, although connected with the subject-matter of the suit 
were not connected with the assertions to which the cross-examination re- 
lated.(lO) If facts are called out on cross-examination which tend to impeach 
the integrity or character of the witness, he may, m re-examination, make ex¬ 
planation showing that such facts are consistent with his credibility as a witness 
although such testimony would be otherwise irrelevant.(11) New matter may 


(1") Ram Chand v. Htnif Shaikh, 21 
C., 401 (1893); for the rule prior to the 
Act, see R. v. Surroop Chuiidcr, 12 W. R., 
Cr., 75 (1889), cited in the last case. See 
R. v. Burdin, 6 Cox. 458; Lord v. Colvin, 
3 Drew., 222. 225. 

(2) Ram Chand v. Hanif Sheikh , 21 
C., 401 (1893). 

(3) Allen v. Alien, L. R. P. D. (1894), 
248. 254. 

(4) Lord. v. Colvin, 3 Drewerv, 222. 

(5) Lord v. Colvin , 3 Drewery. 222, 
followed in Allen v. Allen, supra; the only 
other alternative which is. however, hard¬ 
ly practicable, is to declare the evidence 


given not to be common to all the parties; 
see R. v. Surroop Chundcr, 2 W. R., Cr., 
75, supra, 

(6) \tlen v. Allen, supra. 254. 

(7) Taylor, Ev., § 1474; Greenleaf, Ev., 
467. 

(8) R. v. Woods, 1 Cr. & D., 439. The 
Queen’s case, 2 B. & B„ 297. 

(9) Blcivctt v. Trepanning, 3 A. & E., 
554. 

(10) Trince v. Samo, 7 A. & E., 627; 
Burr. Jones, Ev., 876. 

(Ill Burr. Jones, Ev., 8 875. So where 
a witness had stated that he came from 
jail it was held proper for the party 
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however, be introduced by permission of the Court, in which case the adverse 
party may further cross-examine upon the matter. (1) 


139 . A person summoned to produce a document does not examina- 
beeome a witness by the mere fact that he produces it, and can- ^gnof 

not be cross-examined unless and until lie is called as a witness, called 10 

produce a 
document. 

COMMENTARY, 

Any person may be summoned to produce a document without being sum- Cross- 
moncd to give evidence ; and any person summoned merely to produce a docu- tion^of^ 
ment shall be deemed to have complied with the summons if he cause such person 
document to be produced instead of attending personally to produee the same.(2) called to 
This section is in accordance with the English practice by which if the witness- ^cumeiU. 
be called under a subpoena duces tecum merely for the purpose of producing a 
document, which either requires no proof or is to be identified bv another 
witness, he need not be sworn, and, if unsworn, he cannot be cross-examined.(3) 

When a person called only to produce a document is sworn as a witness 
by a mistake, and a question is put to him. which he does not answer, the oppo¬ 
site party is not entitled to cross-examine him.(4) In the case undermen¬ 
tioned^), a witness was summoned to produce a document in Court in connec¬ 
tion with a certain suit. He attended the Court, but did not produce the 
document, stating on oath that it was not in his possession. But this statement 
was disbelieved, and the Court fined him Its. 75, under section 174 of the former 
Code of Civil Procedure (Act XIV of 1882). that the fine was illegally 

levied. The jurisdiction of the Court to punish under section 174 of that Code 
existed only in the case of a witness, who not having attended on summons 
has been arrested and brought before the Court. Under the corresponding 
provisions of the present Code of Civil Procedure (0. XIV, rr. 17, 18), the rules 
apply to any one who having attended in compliance with a summons departs 
without lawful excuse or refuses to produce a document.(6) 

The case of a witness who having a document will not produce it, is provided 
for by section 175 of the Indian Penal Code (Act XLV of 1860) and section 480 
of the Code of Criminal Procedure (Act V of 1898). Where a witness denies on 
oath that he has the possession or means of producing a particular document, 
he can, if he has been guilty of falsehood, be prosecuted for giving false evidence 
in a judicial proceeding. 

140 . Witnesses to character may be cross-examined and ^ charao- 

re-examined. ter. 

COMMENTARY. 

According to English practice it is not usual to cross-examine, except under Witnesses 
special ciivumstonces, witnesses called merely to speak to the character‘of a to^oharao- 
prisoner ; but there is no rule which forbids the cross-examination of such 
witnesses. (7) 


calling him to ask on what charge he had 
been committed: State v. Ezell, 41 Tex., 
35 (Amer.). 

(1) S. 138: see Taylor, Ev., § 1477. 

(2) Civ. Pr. Code, 6. XVI, r. 6 Wood- 
roffe and Amir \li, 2nd Ed., p. S29 ; C r. 
Pr. Code, s. 94. 

(3) Slcph. Dig.. Art. 126; Summers v, 
Moscly, 2 Cr. & M.. 477; Perry v. Gibson. 
1 A. & F.. 84; Rush v. Smith, 1 C. M. &• 


R., 94; Taylor, Ev,, § 1429, That the 
other side cannot insist upon the person 
called being sworn : see Daibs v. Dale, M. 
& M , 514; ft. v. Murlis, id.. 515; Evans 
x. Mosely, 2 Dowl.. P. C.. 364. 

<4^ Rush v. Smith; 1 C M. & R., 94. 

(5) In re Prcmchautl Donlatram, 10 H., 
63 0887). 

(6) P. 804—807. 

(7) Taylor, Ev., § 1429 
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LEADING QUESTIONS. 



141. Any question suggesting the answer which the person 
putting it wishes or expects to receive is called a leading question. 

142. Leading questions must not, if objected to by the 
adverse party, be asked in an examination-in-chief or in re¬ 
examination, except with the permission of the Court. 

The Court shall permit leading questions as to matters which 
are introductory or undisputed, or which have, in its opinion, 
been already sufficiently proved. 

143. Leading questions may be asked in cross-examination. 

Principle —Leading questions in examination or re-examination are 
generally improper, as the witness is presumed to be biassed in favour of the 
party examining him and might thus be prompted. In cross-examination as 
the reason generally ceases so does the rule. See notes post. 

Taylor, Ev., §§ 1404, 1405 ; Greenleaf, Ev., § 434 ; Burr. Jones, 815 ; Best, Ev., §§ 641, 
642, 043; Phipson, Ev., 5th Ed., 464, el aeq ; Norton, Ev., 325 ; Starkie, Ev., 167 ; Alison’s 
Practice of the Criminal Law, 546 ; Wigmore, Ev., § 769, et seq. 

COMMENTARY. 


A question/' says Bentliam, 44 is a leading one, when it indicates to the 
witness the real or supposed fact which the examiner expects and desires to 
have confirmed by the answer. Is not your name so and so 1 Do you reside 
in such a place 1 Are you not in the service of such and such a person ? Have 
you not lived so many years with him ? It is clear that under this form every 
sort of information may be conveyed to the witness in disguise. It may be 
used to prepare him to give the desired answers to the questions about to be 
put to him; the examiner—while he pretends ignorance and is asking for in¬ 
formation, is in reality giving instead of receiving it.”(l) It has often been 
declared that a question is objectionable as leading which embodies a material 
fact and admits of answer by a simple affirmative or negative.(2) While it is 
true that a question which may be answered by “ Yes ' or 1 * * 4 No ’ is generally lead¬ 
ing, there may be such questions which in no way suggest the answer desired 
and to which there is no real objection. On the other hand, leading questions 
are by no means limited to those which may be answered by 4 Yes * or 4 No.’ A 
question proposed to a witness in the form whether or not,* that is, in the alter¬ 
native, is not necessarily leading. But it may be so, when proposed in that 
form, if it is so framed as to suggest to the witness the answer desired.(3) It 
would answer no practical purpose to cite the numerous decisions which deter¬ 
mine whether particular questions are leading or not, as each case as it arises 
must be determined with reference to its own particular circumstances and to 
the definition contained in this section, namely, that a question is leading which 
suggests to the witness the answer which he is to make, or which puts into his 
mouth words which he is to echo back. 44 Leading ” is a relative not an absolute 
term. There is no such thing as 44 leading ” in the abstract—for the identical 
form of question which would be leading of the grossest kind in one case or 


(1) Bentham’s Rationale of Judicial 

Evidence. Thus also a witness called to 

prove that A stole a watch from B's shop, 

must not be asked, “ Did you see A enter 
B's shop and take a watch? The proper 
inquiry is, What he saw A do at the time 
and place in question; Phipson, Ev., 5th 
Ed., 464 “ A question shall not be so pro¬ 


pounded to a witness as to indicate the 
answer desired/’ per McLean, J., in U. S. 
v. Dickinson, 2 McLean, 331 (Amer.). 

(2) See Taylor, Ev., § 1401, Greenleaf, 
Ev., § 434. 

(3) Burr. Jones, Ev., § 815; Best, Ev., 
§ 641. 
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ctfqtp of facts mi°kt be not only unobjectionable, but the very fittest mode 
rf Z°anot h e, W J a quUn 

suggests an answer or a specific thing it is Dot leading. - fi ?r.tm« 

which merely directs the attention of the witness to the.subject respecting 
which he. is questioned.(2) It follows from the broad and J^ e ^^ ter ° 
flip controlling principle that its application is to be left to the discretion 
the trial CourK Evidence improperly obtained by 'c^mg questions without 
first declaring the witness hostile should not be considered. ( ) 

Leading questions are here generally improper because »"*"«■ is e- 
slimed to he biassed in favour of the party calling him, ’ ,, g 

what the former can prove, might prompt him to ^ve onlv favonxable answers. 
Such evidence would obviously be open to suspicion as being rather the pre 
arranged version of the party than the spontaneous narrative of the witness.(6) 
The section savs “ if not objected to by the adverse party. In practice, leading 
auestion^ are often allowed to pass "without objection, sometimes by express 
and sometimes by tacit, consent. This latter occurs where the questions relate 
to matters which, though strictly speaking m issue the 

not meant to be contested by the other side ; or where *t; P S \owever 
does not think it worth his while to object On the 

verv unfounded objections are constantly taken on this ground.(6) ifthe 
obiection is not taken at the time, the answer will have been taken down m the 
Judee’s notes and it will be too late to object afterwards on the score of having 
been elecited by a leading question. Sometimes the Judge himself will interfere 
to prevent leading questions being put; but it is the duty of the,°PP osm S “ 
to take the objection, and (except in cases where, as Utiiat the 

tion is advisedlv not taken) it is only through want of P ract ^f f t 
omission occurs. At the same time it is to be observed that if ov deuce is 
elicited by a series of leading questions unobjected to, the^effect of * j. 

obtained Is verv much weakened. It is advisable, therefore (except wnen 
permissible) not to put such questions, whether it bdikely that objeetton be 
taken to them or not,(7) Tlie proper way to excludel^J^^Xmjeet 
leading questions is to disallow the questions.(8) A Judge is not1™ one / J but 
an interrogatory and answer merely because the question is * £ . 

may exercise a discretion as to excluding, or admitting % ***'*Jj^* r l& \ n this 
answer obtained by the leading question.(9) And the .. of the answe i 

case where the Judge caused part of the mterroga , 1 1 _ , context 

t^be suppressed, and the remainder, which appeared not affected by the context 

to be read in evidence, was held to be correct. t 

As, however, the rule is merely intended to P™*^ 0 8 Sce«ep£ 
being conducted unfairly(10), the rule is subject to three specihc exceptions 

mentioned in this section and in section 154. exceptions \ __ 

apparent to the Appellate Court before 
which the case may again come for trial. 

(8) Titkcya Rai v. Tupsee Koer, *15 W. 
R. Cr.,' 23, 24 (1871) ; sec observations in 
/v\ v. Bishonalh, 12 W. R.. Cr., 3 (1869); 

a witness when under examination-in-chie’ 
before the Court of Session should not 
have his attention directed to his deposi¬ 
tion before the Magistrate; A’, v. Row 
Chunder , 13 W. R., Cr., 18 (1870). 

(9) Small v. Noire, 13 Q, B.. 840 

(1849). 

(10') Sec R. v. Abdullah. 7 A.. 385, 39. 
(1885). “ The objection to leading ques¬ 

tions is not that they arc Absolutely illegal, 
but only that they are unfair ‘ per Petnc 
rnm C. T. 


(1) Best, Ev., § 641. 

(2) lb., Nicholls v. Dowling, 1 Stark., 
R., 81. “It is necessary to sonic ex¬ 
tent to lead the mind of the witness to the 
subject of the enquiry, ' per Lord Lllen- 
borough. 

(3) Wigmore, Ev., § 770, 

(4) Jagdeo v. Emp 24 Cr. L J., 69 
(1922). 

(5) Phipson Ev., 5th Ed., 464. citing 
Best. Ev., 641. 

(6) Best, Ev., § 641; v. post. 

(7) Norton. Ev.. 325. It is often use¬ 
ful, in place of pressing the objection or 
when the objection is overruled, to ask 
that the question appears upon the notes 
when the value of the answer will become 
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( 1 ) Introductory and undisputed or sufficiently established matter. —The rule 
must be enforced in a reasonable sense, and must therefore not be. applied to 
that part of the examination which is introductory to that which is material. Tf 
indeed it were not allowed to appraoch the points at issue by leading questions, 
•examinations would be most inconveniently protracted. To abridge the pro¬ 
ceedings and bring the witness as soon as possible to the material point on which 
he is to speak, the examiner may lead him on to that point and may recapitulate 
to him the acknowledged facts of the case which have been already established.( 1 ) 

( 2 ) Adverse witness. —A witness who proves to be adverse to the party 
calling him may in the discretion of the Court be led, or rather, cross-examined.( 2 ) 

(3) Trading questions may be aslced with the permission of the Court.( 3)— 
The Court has a wide discretion with reference to this, which is not controllable 
by the Court of Appeal (4) ; and the Judge will always relax the rule whenever 
he considers it necessary in the interests of justice, and it is always relaxed in 
the following cases : — 

(a) Identification. —For this purpose a witness may be directed to look at 
a particular person and say whether he is the man. Indeed, wherever from the 
nature of the case the mind of the witness cannot be directed to the subject of 
enquiry without a particular specification of it, questions may be put in a leading 
form.(5) Much, however, depends upon the circumstances of each particular 
case ; and it is often advisable not to lead even w T here permissible. Thus in a 
criminal trial, where the question turns on identity although it would be 
perfectly regular to point to the accused, and ask a witness if that is the person 
to whom his evidence relates, yet if the witness can unassisted single out the 
accused, his testimony will have more weight. ( 6 ) 

(b) Contradiction. —Where one witness is called to contradict another as 
to the expressions used by the latter, but which he denies having used, he may 
be asked directly : kt Did the other witness use such and such expressions ? 
The authorities are, however, stated to be not quite agreed as to the reason of 
this exception ; and some contend that the memory of the second witness ought 
first to be exhausted by his being asked what the other said on the occasion in 
question.(7) So a leading question may be put when it is necessary to contra¬ 
dict a witness on the other side as to the contents of a paper which has been 
destroyed.( 8 ) The case last cited was an action on a policy of insurance of 
goods on board of a ship. The defence was that the goods w r ere not lost, and 
that the plaintiff himself had written a letter to his son stating that he had 
disposed of all his goods at a profit of 30 per cent. The son was called and cross- 
examined as to the contents of tho letter. He sw r ore it was lost, but it con¬ 
tained no intimation of the kind supposed, and only said that plaintiff might 
have disposed of his goods at a great profit as he had been offered 85 . for a pair 
of cotton stockings he then w r ore. To contradict his testimony several witnesses 
were produced to whom the letter had been read when received in London. 
One of these, having stated all that he recollected of it, w r as asked “ if it 
contained anything about the plaintiff having been offered 8 s. for a pair of 
cotton stockings.” This being objected to as a leading question, Lord Ellen- 
borough ruled, that after exhausting the witness’s memory as to the contents 
of the letter, he might be asked, if it contained a particular passage recited to 
him which has been sworn to on the other side ; otherwise it would be impos¬ 
sible ever to come to a direct contradiction. 


O) Taylor. Ev., § 1904, s. 142. 

(2) S. 154, post: Best, Ry. t S 642. See 
A Mr if a Lai Hastra. v. /?., 42 C., 957 
0915). 

(2) S. 142. 

(4) Taylor, Ev. f 5 1405. 


(5) lb. 

(6) Best, Ev., § 642; Field, Ev., 6th 
Ed . 451. 

(7) Best, Ev., § 642. 

(8) Cur teen v. Tousc 1 Camp., 42. 
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(c) Defective memory .—The rule will be relaxed where the inability of a 
witness to answer questions put in the regular way obviously arises from 
defective memory.(1) It is common practice, when a witness cannot recollect 
a circumstance, to refresh his recollection by a leading question,, after the 
Court is satisfied that his memory has been exhausted by question framed 
in the ordinary manner.(2) So where a witness stated that he could not 
remember the names of the members of a firm so as to repeat them without 
suggestion, but thought that he might recognise them if read to him, this was 
allowed to be done.(3) A question is not objectionable which merely directs 
the attention of the witness to a particular topic without suggesting the 
answer required. Thus to prove a slander imputing that '* A was a bankrupt 
whose name was in the bankruptcy list and would appear in the next- Gazette, 
a witness who had onlv proved the first two expressions was allowed to be 
asked, “ Was anything said about the Gazette ? ”(4) Upon a similar principle 
the Court will sometimes allow a pointed or leading question to be put to a 
witness of tender years whose attention cannot otherwise be called to the matter- 
under investigation.^) 


(d) Complicated matters .—The rule will also be relaxed where the inability 
of a witness to answer questions put in the regular way arises from the compli¬ 
cated nature of the matter as to which he is interrogated.(6) 

The above instances arc mentioned as those in which the rule is generally 
and commonly relaxed, but it will be remembered that the Court has a wide 
discretion to allow leading questions, not only in these but in any other cases 
in which justice or convenience requires that they should be put. As already 
observed, very unfounded objections are constantly taken on this ground. In 
the case undermentioned, in which it was held that primd facie evidence of a 
partnership having been given, the declaration of one partner is evidence 
against another partner ; a witness, called to prove that A and B were partners, 
was asked whether A had interfered in the business of B , and it was held not 
to be a leading question. Lord Ellenborough observing as follows :—I wish 
that objections to questions as leading might be a little better considered before 
they are made. It is necessary to a certain extent to lead the mind of the witness t* 
the subject of enquiry. In general no objections are more frivolous than tho^e 
which are made to questions as leading ones.”(7) 

As soon as the witness has been conducted to the material portion of his 
examination, as soon as the time and place of the scene of action ha\e been 
fixed, “ it is generally the easiest course to desire the witness to give his own 
account of the matter, making him omit, as he goes along, an account of what 
he had heard from others, which he always supposes to be quite as material 
as that which he himself has seen. If a vulgar, ignorant witness be not allowed 
to tell his story in his own way, he becomes embarrassed and confused, and 
mixes up distinct branches of his testimony. He always takes it for granted 
that the Court and the Jurv know as much of the matter as he does himself, 
because it has been the common topic of conversation in his own neighbourhood ; 
and, therefore, his attention cannot easily be drawn so as to answer particular 
questions, without putting them in the most direct form. It is difficult, there¬ 
fore, to extract the important parts of his evidence piecemeal ; but if his atten 
tion be first drawn to the transaction by asking him when and. where ir hap¬ 
pened, and he be told to describe it from the beginning, he will generally pio- 
ceed in his own wav to detail all the facts in the order of time.(8) v So also Mr. 


(1) Best, Ev.. § 642. 

(2) Norton, Ev., 325. 

(3) Accrra v. Pdtroni, 1 Stark., 100: 
Taylor Ev., § 1405. 

(4) Nicholls v. Dowling 1 Stark. 81 ; 
Best. Ev., § 641. 


C5) Taylor. Ev., § 1405. 
t6) Best Ev. f § 642. 

(7) Nicholis v. Dowling. I Stark K., 
81. 

(8) Stark., Ev., 167. 
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Alison says(l)—“ It is often a convenient way of examining to ask a witness 
whether such, a thing was said or done, because the thing mentioned aids his 
recollection, and brings him to that state of the proceeding on which it is desired 
that he should dilate.^ But this is not always fair; and when any subject 
is approached on which his evidence is expected to be really important, the 
proper course is to ask him what was done, or what was said, or to tell his own 
story. In this way, also, if the witness is at all intelligent a more consistent 
and intelligible statement will generally be got than by putting separate ques¬ 
tions, for the witnesses generally think over the subjects on which they are to 
be examined in criminal cases so often, or they have narrated them so frequently 
to others, that they go on much more fluently and distinctly, when allowed to 
follow the current of their own ideas, than when they are at every moment 
interrupted or diverted by the examining Counsel.’’ 


it has always been an admitted rule that leading questions may in general 
be asked in cross-examination. But there are some circumstances in which 
leading questions ought not to be put even in cross-examination. For though 
leading questions may (pernaps in England and certainly under the terms of 
this section) in strictness be put in cross-examination, whether the witness be 
favourable to the cross-examiner or not, yet where a vehement desire is be¬ 
trayed to serve the interrogator, it is certainly improper and greatly lessens 
the value of the evidence to put the very words into the mouth of the witness 
which be is expected to echo back.(2) it is also to be remembered that ques- 
ybich assume facts to have been proved, which have not been proved, 
or that particular answers have been given, which have not been given, will 
not, as being an attempt to mislead the witness, be at anv time, or in any 
examination, permitted.(3) J 


144 . Any witness may be asked, whilst under examination, 
whether any contract, grant or other disposition of property as 
to which he is giving evidence was not contained in a document, 
and if he says that it was, or if he is about to make any statement 
as to the contents of any document, which in the opinion of the 
Court, ought to be produced, the adverse party may object to 
such evidence being given until such document is produced, or 
until facts have been proved which entitle the party who called 
the witness to give secondary evidence of it. 

Explanation .—A witness may give oral evidence of state¬ 
ments made by other persons about the contents of documents 
if such statements are m themselves relevant facts. 


Illustration. 

Tho question is, whether A assaulted B. 

O deposes that he heard A say to D —‘ B wrote a letter accusing me of theft, and I will 
bo revenged on him.’ This statement is relevant, as showing A’s motive for the assault 
and evidence may be given of it, though no other evidence is given about tho letter. 

Principle .—See Note, poet. 

s. <3 { ^ OCU77 ^ ni - ) as. 91, 92 (Exclusion of oral evidence in case 

s. 3 ( Court .”) Q j documents.) 


(1) Practice of the Criminal Law’, Scot¬ 
land, 546. 

( 2 ) Phipson, Ev., 5th Ed., 473 ; Taylor, 


Ev., § 1431. 

(3) Taylor Ev., §§ 1404, 1431. See 
notes to v. 138, ante; Wigmorc, Ev., § 77 1. 




MiNisr^ 


PREVIOUS STATEMENTS IN WRITING. 




COMMENTARY. 


This section merely points out the manner in which the provisions of Matters in 
sections 91 and 92, ante , as to the exclusion of oral by documentary evidence writing, 
may be enforced by the parties to the snit.(l) If the adverse party do not 
object it is the duty of the Judge in criminal trials(2), to prevent [and he may 
also in civil cases(3), prevent] the production of inadmissible evidence notwith¬ 
standing the absence of objection.(4) 

145. A witness may be cross-examined as to previous state- Gross - ^ 
ments made by him in writing or reduced into writing, and turn as io 
relevant to matters in questiou(5), without such writing being 
shown to him, or being proved ; but if it is intended to contradict ments in 
him by the writing, his attention must, before the writing can be ,n ~ 
proved, be called to those parts of it which are to be used for the 
purpose of contradicting him. 

Principle.—The furnishing of a test by which the memory and integrity 
of a witness can be tried. Sec Note, post. 


a. 155, Cl. (3) {Previous verbal statements.) 

Taylor, Ev., §§ 1140-1451 ; Wharton, Ev., §§ 531, 08. 


COMMENTARY. 

This rule is in the nature of an exception to the general principle forbid- previous 
ding all use of the contents of a written instrument until the instrument itself state- 
be produced. The section re-enacts the provisions of Act II of 1855(6), and^is 
nearly the same as section 24 of the Common Law Procedure Act of 1854(7), 
which altered the rule laid down in The Queen's case(8), namely, that the cross- 
examining party was obliged, when the statement was in writing to show it 
to the witness and afterwards put it in as his ow r n evidence ; a rule wdiich it has 
been remarked(9) excluded one of the best tests by which the memory and 
integrity of a witness can be tried, it being clear that if the object of t he cross- 
examination was to test the witness’s memory this would be entirely frustrated 
by reading out the document to him before asking him any questioti about it. 

The section says—“ may be cross-examined . 1 2 3 4 5 6 7 ' A witness when under 
examination-in-chief before the Court of Session should not have his attention 
directed to his deposition before the Magistrate.(10) The section does not 
say that the writing must be shown before the cross-examination, but that if it 
is intended to put in such writing to contradict a witness, his attention must be 
called to those parts which are to be used for the purpose of so contradicting 
him. That is, not that he is to be allowed to study his former statement and 
frame his answers accordingly, but that, if his answers have differed from his 


(1) Cunningham, Ev., note to s. 144; 
see The Queen’s Case, B. & B.. 292. 

(2) Cr. Pr. Code, s. 298. 

(3) v. ante , pp. 130-131. 

(4) Field, Ev., 6th Ed., 453. 

(5) Sec for examples Oriental Govern 
merit, etc., Co., Ltd. v. Narasimha Chari, 
25 M., 183, 210 (1901); Suresh Chandra 
v. Bmp., 24 Cr. L. J., 757 (1923). 

(6) See R. v. Ram Chundcr , 13 W. R., 
Cr., 18 (1870); Tukhvya Rai v. T up see 
Koer , 15 W. R.. Cr., 23 (1871). 

(7) 17 & 18 Vic.. Cap. 125, which, how 
ever, contained the following proviso, viz.: 


“ Provided always that it shall be com¬ 
petent for the Judge, at any time during 
the trial, to require the production of the 
writing for his inspection and he may 
thereupon make such use of it for the 
purposes of die triaj as he shall think tit." 
This proviso, is however, substantially 
contained in s. 165, post,' Held. Ev., 6th 
F.d.. 453. 

(8) 2 B. & B„ 286. 

(9) Taylor, Ev., § 1447. 

(10) R. v. Ram Chunder t 13 \V. R , 
Cr. 18 (1870). 
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previous statements reduced to writing, and the contradiction is intended to 
be used as evidence in the case, the witness must be allowed an opportunity of 
explaining or reconciling his statements, if he can do so ; and if this opportunity 
is not given to him, the contradictory writing cannot be placed on the record as 
evidence.(l) It was held by the Privy Council that the opportunity of tendering 
an explanation is still more essential when a witness’s character and reputation 
are at stake, and that the Court is precluded, both by this section and by 
general principles, from treating his oral testimony as rebutted by statements 
by him contained in documents in evidence unless such statements were put 
to him in cross-examination.(2) The previous statements must be really 
those of the witness. Bo where A was employed by B to write up B's account- 
books, B furnishing him with the necessary information either orally or from 
Loose memoranda, it was held that the entries so made could not be given in 
evidence to contradict A, as previous statements made by him in writing, 
the statements being really made not by A but by B , under whose instructions 
A had written them. (3) 

The section applies to both criminal and civil cases ; and its provisions 
are therefore applicable at trials before the Court of Session to depositions 
taken before the committing Magistrate.(4) In the undermentioned case(5) 
one of the witnesses for the prosecution was asked if he had made a certain 
statement before the Magistrate ; but Wilson, J., held it was unnecessary 
to ask this question, as the depositions showed what the witness had said before 

Magistrate, and added that the attention of the jury might be called to 
differences in the witness’s statement without putting in his previous deposition. 

9°? re . c ^ neS8 °I this ruling has been doubted(6) and afterwards over¬ 
ruled (7), it being held that if it is intended to contradict a witness by his previous 
depositions, such passages of it as are used for this purpose should be put to the 
witness and tendered in evidence, though this(8), as has been already 7 pointed 
out, was held by the Calcutta and Bombay High Courts under the Code of 1882 
to give to the prosecutor no right of reply. The Judge himself should compare 
the statements of the witnesses recorded by the Magistrate with the evidence 
of the same witnesses at the Sessions, with a view to put questions in cross- 
examination, the answers to which may perhaps clear up discrepancies or 
possibly elicit facts favourable to the prisoners. (9) A Judge is bound to put to 
the witnesses whom he proposes to contradict by their statements made before 
the committing Magistrate, the whole or such portion of their depositions as he 
intends to rely upon in his decision, so as to afford them an opportunity of ex¬ 
plaining their meaning or denying that they had made any such statements, 
and so forth. (10) u The depositions taken by the committing Magistrate are 
always, sent up and are with the Sessions Judge during the trial, fho accused 
< an, if he wishes, have a copy of these depositions. (I ] ) He or his counsel or 
pleader can therefore inform himself of what the witnesses said before the Magis¬ 
trate, and is in a position to question any witness w T ho varies in the Court of 
Session from his former statement. The Sessions Judge ought, if asked, to allow 
the original deposition to be used for this purpose. Where the Sessions Judge 
himself noticed the discrepancy, and it was material, there can be little doubt 




(1) Tukheya Rai v. Tupsec Koer, 15 

R.. Cr., 23, 24 (1871); Krishnamachariar 
v. Krishnamachariar, 38 M., 166 (1915). 

(2) Bal Gangadhar Tilak v. Shrinivas 
Kandil, P. C., 39 B., 441 (1915); 19 C. 
W. N., 729; 42 I. A.. 135; Valubai v. 
Govind Kashinath, 24 B., 218 (1900). 

(3) Munchershaii' Bcaonji \. The New 
Dhurumsey S. W. Co. f 4 B. 576 (1880). 

(4) Field, Ev., 6th Ed., 455, 456. 

(5) R . v. Hari Charon, 6 C. L. R., 390 


(1880). 

(6) Field, Ev., 6th Ed., 456. 

(7) R. v. Ziawar Rahman, 31 C., 142; 
6 C. W. N., cccli (1902), F. B. 

(8) Ante, p. 675. 

(9) R. v. Bindabun Bowrce, 5 W. R., 
Cr.. 54 (J866). The section of Cr. Pr. 
Code, relating to right of reply has been 
recently amended. 

(10) R. v. Dan Sahai, 7 A., 862 (1885). 

(11) See Cr. Pr., Code, s. 548. 
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in using the original deposition for the same purpose himself, he would 
be acting wholly within the scope of his duty as indicated by the provisions 
of the Evidence Act and of the Code of Criminal Procedure. 5 '(1) Although 
previous statements made by witnesses may be used under this section for 
the purpose of contradicting statements made by them subsequently at the 
trial of an accused person, they cannot, if they have been made in the absence 
of the accused, be treated as independent evidence of his guilt or innocence ; 
nor will section 288 of the Criminal Procedure Code avail anything for this 
purpose. (2) 

In England the settled practice in Criminal Courts is now as follows : A 
witness may be cross-examined as to what he said before the Magistrate, the 
Counsel cross-examining may show the witness the deposition and ask him 
whether he still adheres to the statement he made, without the Counsel reading 
the deposition or putting it in evidence, but he is then bound by the answer of 
the witness unless the deposition is put in to contradict him, and it is not admis¬ 
sible to state that the deposition does contradict him unless it is so put in.(3) 

A police-diary cannot be used as containing entries which can of themselves 
be taken as evidence of any date, fact or statement; but it can be used to assist 
the Court by suggesting means of elucidating material points. (4) Only the 
police-officer who kept such a diary can be confronted with it.(5) “ If a police- 

diary is used by the officer who made it to refresh his memory, or if the Court 
uses it for the purpose of contradicting such police-officer, the provisions of 
section 161 or 145 of this Act, as the case may be, shall apply.(6) 

If the special diary is used by the Court to contradict the police-officer who 
made it, the accused person or his agent has a right to see that portion of the 
diary which has been referred to for this purjjose. That is to say, the parti¬ 
cular entry which has been referred to, and so much of the diary as is necessary 
to the full understanding of the particular entry so made, but no more. (7) 

The Act is silent upon the case where the document has been lost or des¬ 
troyed, and upon the question whether in these or in any other cases a copy 
can be used instead of the originals. It has, however, been stated that in such 
a case the witness might be cross-examined as to the contents of the paper, 
notwithstanding its non-production ; and that, if it were material to the issue 
he might be afterwards contradicted by secondary evidence. In such a case 
the cross-examining party may interpose evidence out of his turn to prove the 
events, such as loss, etc., relating to the document and to furnish secondary 
evidence thereof. (8) 


The section only relates to previous statements made in, or reduced into, 
writing. If, however, the previous statement has been verbal and not reduced 
to writing, it may also be proved to impeach the witness's credit, if such former 
statement be inconsistent with any part of the witness’s evidence which is 
liable to be contradicted. (9) The Act makes no express provision to the effect 
that the -witness’s attention must first be drawn to the previous verbal state¬ 
ment and the witness asked whether he made such a statement before his credit 
can be impeached by independent evidence : but there can be little doubt that 


(1) Field, Ev., 6th Ed., 456. See 
observations in R. v. Arjun Mcghci, 10 
Bom. H. C. R.. 281, 282. (1874). 

(2) Alimuddin v. R., 23 C\, 361 (1895). 

(3) R. v. Riley, 1866, 4 F. & F., 964: 
R. v. IVright. 1866, 4 F. & F., 9 67 ; Tay¬ 
lor, Ev., §§ 1449—1450. 

(4) Dal Singh v. Emperor, 44 I. A., 137 
(1917), approving R. v. Mannu , F. B., 19 
A., 390 (1897). 

(5) lb. 

W, LE 


(6) Cr. Pr. Code, s. 172; and sec Dadan 
Gael v. R. (1906), 33 Cal., 1023. See as 
to the amended section of the Cr. Pr. Code, 
WoodrolYc’s “ Criminal Procedure in British 
India.” 

;7) See ib. f R. v. Mannu , 19 A., 390 
(1897). See also as to police-diaries: R. 

Jadab Das, 4 C. W. N. 129 (1899V 

(8) Taylor. Ev.. § 1447. 

(9.) S. 155, cl. (3). post. 
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here also circumstances of such previous statement, sufficient to designate the 
particular occasion, ought to be mentioned to the witness and he ought to be 
asked whether or not he made such a statement.(1)' 


lt The decisions upon the question, whether or not a party is entitled to 
see a document which has been shown to one of his witnesses while under cross- 
examination by bis opponent, are somewhat conflicting. On the whole, how¬ 
ever, the practice seems to be, that if the cross-examining Counsel, after putting 
a paper into the hands of a witness, merely asks him some question as to its 
general nature or identity, his adversary will have no right to see the document ; 
but that if the paper be used for the purpose of refreshing the memory of the 
witness, or if any questions be put respecting its contents, or as to the hand¬ 
writing in which it is written, a sight of it may then be demanded by the 
opposite Counsel. But such opposing Counsel has no right to read such a 
document through, or to comment upon its contents, till so used or put in by 
the cross-examining Counsel.”(2) 


146. When a witness is cross-examined he may, in addition 
to the questions hereinbefore referred to, be asked any questions 
which tend— 


(1) to test his veracity ; 

(2) to discover who he is and what is his position in 

life; or 


(3) to shake his credit, by injuring his character, although 
the answer to such questions might tend directly or 
indirectly to criminate him or might expose or tend 
directly or indirectly to expose him to a penalty or 
forfeiture.(3) 

147. If any such question relates to a matter relevant to 
the suit or proceeding^), the provisions of section 132 shall 
apply thereto. (5) 

148. If any such question relates to a matter not relevant 
to the suit or proceeding, except in so far as it affects the credit 
of the witness by injuring his character, the Court shall decide 
whether or not the witness shall be compelled(6) to answer it, 
and may, if it thinks fit, warn the witness that he is not obliged 
to answer it. In exercising its discretion the Court shall have 
regard to the following considerations: (7) 

(1) such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by 


(1) Field, Ev., 6th Ed., 458; see Tay¬ 
lor. Ev. § 1451, and Carpenter v. Wall, 
3 P. & D., 457, where Patterson, J., said, 
" I like the broad rule that when you mean 
to give evidence of a witness’s declaration, 
for any purpose, you shall ask him whttfher 
ht ever used such expression.” 

(2) Taylor, Ev., § 1482; Jar at Kumar i 
Dasi v. Bissessur Dutt (1911), 39 C., 
245; Peek v. Peek (1870), 31 L. T. R., 


670. 

(3) See R. v. Gopal Dass, 3 M., 271, 
278 (1881). 

(4) This means the same as relevant to 
a "matter in issue” in a. 132, ante. 

(5) v. lb. 

(6) See as to meaning Moher Sheikh 
v. R., 21 C., 392, 400 (1893). 

(7) See R. v. Gopal Dass, supra at p. 
278. 
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them would seriously affect the opinion of the Court 
as to the credibility of the witness on the matter to 
which he testifies: 


(2) such questions are improper if the imputation which 

they convey relates to matters so remote in time 
or of such a character that the truth of the imputa¬ 
tion would not affect, or would affect in a slight 
degree, the opinion of the Court as to the credibility 
of the witness on the matter to which he testifies: 

(3) such questions are improper if there is a great dis¬ 

proportion between the importance of the imputa- 
, tion made against the witness’s character and the 

importance of his evidence: 

(4) the Court may, if it sees fit, draw, from the witness’s 

refusal to answer, the inference that the answer if 
given would be unfavourable. 

Principle. — The credibility of the witness is always in issue, it being 
necessary to ascertain the value and weight to be attached to the media through 
which the proof is presented to the Court. But at the same time it is neoessary 
to protect the witness against improper cross-examination. 

S3. 137, 138 ( Cross-examination .) s. 3 (“Court”) 

e. 132 ( Incriminating questions.) s. 165, Pnov. 2 (This section is binding 

upon Judge.) 

0. R. 30, 38; Taylor, Ev., §§ 1426, 1427, 1445, 1459—1462 ; Phipson, Ev., 5th Ed., 

474 — 479 ; Mark by, Ev., 106, 107 ; Norton, Ev,, 328 ; Field, Ev., 6th Ed., 460, 461 ; Taylor, 

Ev., §§ 1460—1467. 

COMMENTARY- 

Sections 132, 146 — 148 together embrace the whole range of questions Ouestioos 
which can properly be addressed to a witness. (1) The words in section 146 ^ a ^|° n s ^" 
•“ in addition to , cfec.,” refer to the second paragraph of section 138, ante . In hon. 
addition then to the questions which may be asked in cross-examination under 
the provisions of section 138, a witness may be further asked the questions 
mentioned in section 146, which latter section extends the power of cross- 
examination far beyond the limits of section 138, which in terms confines the 
cross-examination to relevant facts, including, of course, facts in issue. The 
language of section 146, coupled with that of sections 138—147, makes it appear 
as if the “ additional facts spoken of in section. 146 were considered as not rele¬ 
vant.” But of course this cannot be the case. As is indicated in section 148 
these facts are relevant as tending to show how far the witness is trustworthy ; 
and the only object of classing these facts apart from other relevant facts is in 
order that special rules mav be laid down as to when they may be contradicted 
and when a witness may be compelled to answer them.(2) The questions which 
may be put under the provisions of section 146 may relate to matters which are 


(1) R. V. Gopal Dass , 3 M., 271, 27^ 
(1881). 

(2) Markby, Ev., 106. None but rele¬ 
vant questions can be asked: but relevancy 
is of a two-fold character; it may be 
directly relevant in its bearing on the very 


merit? of the point in issue, or it may be 
relevant coihitcrally to the issue, as in the 
case of facts relating to the character of 
a witness, which are always relevant. 
Norton, Ev., 328. 
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either directly relevant to the suit, or relevant only as affecting the credibility 
of the witness. As a general rule, all questions as to facts relevant in the first- 
mentioned sense must be answered whether or not the answer will criminate 
the witness(l) and evidence will be admissible to 'contradict his answers. If, 
on the other hand, the facts to which the questions relate are relevant only as 
tending to impeach the witness’s credit, it lies in the discretion of the Court to 
compel the witness to answer or not, dealing with the matter not under the 
rule contained in section 132 but under the provisions of sections 148 152.(2) 

Evidence in such a case will not be admissible to contradict the answer when 
given, unless in the case provided for by the 'exceptions to section 153, post. 




Indecent and scandalous questions may be put either to shake the credit 
of a witness, or as relating to facts in issue, or to determine whether or not a 
fact in issue existed. If they are put merely to shake the credit of a witness, 
the Court has complete dominion over them and may forbid such questions, 
even though they may have some bearing on the question before the Court. 
But if they relate to facts in issue or to matters necessary to be known in order to 
determine whether or not the facts in issue existed, the Court has no jurisdiction 
to forbid such questions though they may be indecent or scandalous.(3) 


No question respecting any fact irrelevant to the issue can be put to a 
witness dor the mere purpose of contradicting him, it being only with regard to 
relevant matters that a witness can be contradicted by proof of previous state¬ 
ments inconsistent with any part of his evidence.(4) The provisions of sections 
148—-150, 153, are restricted to questions relating to facts which are relevant 
only in so far as they affect the credit of the witness by injuring his character , 
whereas some of the additional questions enumerated in section 146 do not 
necessarily suggest any imputation on the witness’s character. Nevertheless, 
it is believed to have been the intention of the Act, as also the practice, to 
consider all the questions covered by section 146 to be governed by the pro¬ 
visions of sections 148—150 and 153.(5) 


Section 148, together wnth sections 149— 1 2 3 152, was designed to protect the 
witness against improper cross-examination (u. post).(6 ) Sections 148, 149, 
are as binding upon the Judge as upon the parties.(7) Under the first-men¬ 
tioned section, when a question is relevant only as affecting credit the Court has 
a discretion (for the exercise of which certain rules are laid down) as to com¬ 
pelling an answer ; and section 153, post , enacts that where such a question lias 
been answered, the usual ride as to the inadmissibility of evidence to contradict 
answer*? to irrelevant questions shall apply save and except in two cases *, but 
that if the witness answers falsely he may afterwards be charged with giving 
false evidence. 


Under the first and second clauses of section 148, the fact asked must be 
such as if true would really and seriously affect the credibility of the witness on 
the mutter to which he testifies. 'The abuse of examination against which these 
clauses are directed is illustrated by the incident in the Tichborne ease, where 
a witness, an elderly man who was called to disprove the identity of the claimant 


O; Ss. 132, 147. 

(2) R. V. Pram at ha Nath Bose (19101. 
37 0., S78. 

(3) Mahomed Mian v. Bmp., 20, Cr. L. 
J 566; s. c. 52 I. C., S4. 

1 v - ante, note' upon “ cross-examina- 
in a. 138, and post, s. 153, cl. (3). 
f5» Markhy; Kv. t 107. 

(6, In Field, Ev.. 643 (Ih. 6th Ed., 460, 
461 ) it is said with reference to 8. 148. 
'* if the witness, cither of his own accord 


or being compelled by the Court, answers 
a question which is irrelevant or which is 
relevant only in so far as it affects his 
credit, and if such question criminate him 
or expose him to a penalty or forfeiture, 
is he entitled to the protection afforded 
by s. 132, ante. It would appear that he 
is not. But it is submitted that the pro¬ 
tection should be extended to such a case." 
See notes to s. 132, ante. 

(7) S. 165. post, Prov. (2). 
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i^bhe real Boger Tichborne, was most improperly asked in cross-examina¬ 
tion whether in early life he had not had an intrigue with a married woman. 
Questions respecting alleged improprieties of conduct, which furnish no real 
ground for assuming that a witness who could be guilty of them would not be 
a man of veracity, should be checked.(1) “ If a woman ”, says Sir J. F. Stephen 

in his General View of the Criminal Law of England , “ prosecuted a man for 
picking her pocket, it would be monstrous to enquire whether she had not had 
an illegitimate child ten years before, though circumstances might exist which 
might render such an enquiry necessary.” For instance, she might owe a grudge 
to the person against whom the charge was brought on account of circumstances 
connected with such a transaction, and have invented the charge for that 
reason. (2) A Magistrate, it was held, should have disallowed upon the principle 
embodied in this section, a question as to previous conviction thirty years old 
put to an intended surety, on the ground that it related to matter so remote in 
time that it ought not to influence his decision as to the fitness of such surety.(3) 
‘‘Where the facts which form the subject of the question are comparatively 
recent , they are more important as bearing upon the moral principles of the 
witness than when they are of remote date, because a man may reform and 
become in later years incapable of conduct to which in earlier life he was prone. 
The interest of justice can seldom require that the errors of a man’s life long 
since repented of, and forgiven by the community, should be recalled to remem¬ 
brance at the pleasure of any future litigant-.”(4) 


Third Clause declares it to be improper to make serious accusations against 
a witness who is called to prove some comparatively unimportant fact in the 
case. With reference to the fourth Clause , read Illustration (k), section 114, 
ante, and also the other matter which may be considered in connection with the 
same Illustration. It has been sometimes stated that if witness declines to 
answer, no inference of the truth of the fact can be drawn from this. But this 
general statement is open to question. It is going too far to say that the guilt 
of the witness must be implied from his silence, but it is in consonance with 
justice and reason that the Court should (as it indeed can scarcely help doing), 
consider that circumstance, as well as every other, when deciding on the credit 
due to the witness.(5) 


Where a party gave evidence in his own case, it was held by a majority of 
two out of three Judges that he might be asked, on cross-examination, with a 
view of testing his credit, whether an action had not previously been brought 
against him in respect of a similar claim, upon wluch he had given evidence, 
and the verdict of the jury was notwithstanding against him, and this, without 
producing the record of the proceedings in the previous case.(6) 


But though as was done in the case last mentioned, evidence may bo given 
of facts, as that the witness has brought or defended actions which have been 
dismissed or decreed against him ; that the witness gave his evidence in such 
actions ; that he made false charges and so forth ; yet evidence of the particular 
opinion formed by a Judge in another case of the credit to be attached to the 
testimony of witness who is cross-examined in a subsequent trial, is 
inadmissible. (7) 


m Taylor, Ev.. § 1460. 

(2 ) See Staines v. Stewart, 2 S. & T., 
330. 332, want of chastity is not always a 
ground for discrediting a witness, per 
Sir C. Cresswell. 

(3) R. v. Ghulam Mustafa, 26 A., 371 
(1904), at p. 374. 

(41 Taylor, Ev., § 1,460. 


(5) Taylor, Ev., § 1467. 

(6) Henman v. Lester t 31 L. J., C. P., 
366. 

(7) In re Pasumarty Jaggappa, 4 

C. \Y. N., 684, following Seaman v. 

Nctherclift, L. R., 2 C. P. D., 53, and 

distinguishing Henman v. Lester, supra. 
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966 QUESTIONS IN CROSS-EXAMINATIONS. [sS. 149—152. 

No weight ought to he attached to the evidence of a witness, who himself 
deposes to his own turpitude. (1) 

149. No such question as* is referred to in section 148 ought 
to be asked unless the person asking it has reasonable grounds 
for thinking that the imputation which it conveys, is well founded. 

Illustrations. 

(а) A barrister is instructed by an attorney or vakil that an important witness is a 
dAkfiit. This is a reasonable ground for asking the witness whether he is a d&kait. 

(б) A pleader is informed by a person in Court that an important witness is a dak&it; 
the informant, on being questioned by the pleader, gives satisfactory reasons for bis state¬ 
ment. This is reasonable ground for asking the witness whether he is a d&khit. 

(c) A witness, of whom nothing whatever is known, is asked at random whether he is a 
daki.it. There are here no reasonable grounds for the question. 

( d) A witness, of whom nothing whatever is known, being questioned as to his mode 
of life and means of living, gives unsatisfactory answers. This may be a reasonable ground 
for asking him if he is a dikait. 

150. If the Court is of opinion that any such question was 
asked without reasonable ground, it may, if it was asked by any 
barrister, pleader, vakil or attorney, report the circumstances 
of the case to the High Court or other authority to which such 
barrister, pleader, vakil or attorney is subject in the exercise 
of his profession. 

151. the Court may forbid any questions or inquiries 
which it regards as indecent or scandalous, although such ques¬ 
tions or inquiries may have some bearing on the questions before 
the Court, unless they relate to facts in issue, or to matters neces¬ 
sary to be known in order to determine whether or not the facts 
in issue existed. 

152. The Court shall forbid any question which appears 
to it to be intended to insult or annoy, or which, though proper 
in itself, appears to the Court needlessly offensive in form. 

Principle.—See Notes, post. 

a. 148 ( Questions affecting credit.) s. 3 (“ Fact in issue.”) 

a. 3 (“ Court.”) s. 185 (Questions by Judge.) 

M irk by, Ev., 107 ; Steph. Dig., pp. 159, 100 ; Taylor, Ev., § 949 ; Powell, Ev., 9th 
•EiL, 227, and see authorities oitod in last section, and in section 138, ante. 

COMMENTARY. 

Sections J 40—152 together with section 148, ante , were intended to protect 
a witness against improper cross-examination—a protection which is often 
very much required. It has, however, been said that the protection afforded by 
section 148 is not very effectual, because an innocent man will be eager to 
answer the question, and one who is guilty will by a claim for protection nearly 
confess his gtiilt, and that the threats contained in sections 149, 150, do not 


(1) Kali Chandra v. Shib Chandra, P. C., 12. 
6 B. t. R., 501, 507 (1870); s.c., 15 W. R., 
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carry the matter much further.(l) These latter sections were substituted while 
the bill was in committee for certain other sections in the original draft to which 
much objection was taken and the discussion with reference to which will be 
found in the Proceedings in Council.(2) Speaking of the substituted sections 
including sections 146—152, Sir J. F. Stephen said:— cc The object of these 
sections is to lay down in the most distinct manner the duty of Counsel of all 
grades in examining witnesses with a view to shaking their credit by damaging 
their character. I trust that this explicit statement of the principles, according 
to which such questions ought or ought not to be asked, will be found sufficient 
to prevent the growth, in this country, of that which in England has on many 
occasions been a grave scandal. I think that the sections, as far as their 
substance is concerned, speak for themselves, and that they will be admitted 
to be sound by all honourable advocates and by the public.” Section 165, post 
further prohibits the Judge himself from asking any question which it would be 
improper for any other person to ask under section 148 or 149. But whatever 
doubts there may be as to the efficacy of sections 148—150, sections 151 and 152 
ought to prove effectual. For in cases where it will be, for the reasons men¬ 
tioned, of little use for the witness to decline to answer, the Judge may at once 
interpose and stop the question.(3) With reference to section 151, it may be 
observed that “ indecency of evidence is no objection to its being received where 
it is necessary to the decision of a civil or a criminal right.” (4) The Court 
cannot forbid indecent or scandalous questions if they relate to facts in tss«e(5), 
or to matters necessary to be known in order to determine whether or not the 
facts in issue existed. If they have, however, merely some bearing on the 
question before the Court, the latter has a discretion and may forbid them. 

Where a question is intended to insult or annoy , or though proper in itself, 
appears to the Court needlessly offensive in form, the Court must interpose for 
the protection of the witness. Counsel asking defamatory questions cannot 
protect himself by showing that these were according to his instruction(6) ; but 
there is a presumption of good faith on his part.(7) See as to this, Notes to 
s. 138, ante. 

153 0 When a witness has been asked, and has answered, Exclusion 
any question which is relevant to the inquiry only in so far as to contra- ° 
it tends to shake his credit by injuring his character, no evidence dict . 
shall be given to contradict him; but, if he answers falsely, he questions 1 2 3 
may afterwards be charged with giving false evidence. veracity 

Exception 1.—If a witness is asked whether he has been 
previously convicted of any crime and denies it, evidence may 
be given of his previous conviction. (8) 


(1) Markby, Ev., 107. 

(2) See Proceedings of the Legislative 

Council, Supplement to the Gazette of 
India, 30th March 1872, pp. 233, 238. 

With reference to ss. 149, ISO, it may 
be observed that an advocate cannot be 
proceeded against either civilly or crimi¬ 
nally, for words uttered in his office as 
advocate. Sullivan v. Norton. 10 M., 38 
(1886). A$ to the extent of the privilege 
of speech accorded to advocate, sec R. v. 
Kasheenath Dinkur, 8 Bom. H. C. R., 
Cr. 142—146 (1871). 

(3) Markby, Ev., 107. 


(4) DaCosta v. Jones, Cowp., 734: per 
Lord Mansfield, Steph. Dig., pp. 159, 160; 
Taylor, Ev., § 949; Powell, Ev., 9th Ed., 
227. 

(5) See Rosario v. Ingles, 18 B., 468, 
470 (1893). Mahomed Mian v. Bmp,, 20 
Cr. L. J., 566: 52 I. C., 54. 

(6) Weston and others v. Peary Mohan 
Das, 40 C., 898 (1913). 

(7) Nikunja Behari Sen v, Harcndra 
Chandra, 41 C., 514 (1914). 

(8) See 28 & 29 Vic., Cap. 18, § 1; 
Taylor, Ev. § 1437. 



MINlSr^ 


CONTRADICTION. 

Exception 2.—If a witness is asked any question tending 
to impeach Ills impartiality, and answers it by denying the rao s 
suggested, he may be contradictecl.( 1) 

. Illustrations. 

(а) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a frnudu- 
lent olaim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

( б ) A witness is asked whether he was not dismissed from a situation for dishonesty 

He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects his credit, 
but as contradicting the alleged fact that B was seen on the day in question in 
Lahore. (2) 

In each of these cases the witness might, if his denial was false, be charged with 
giving false evidence. 

(d) A is asked whether his family has not had a blood feud with the family of B against 
whom he gives evidence. He denies it. He may be contradicted on the ground that the 
question tends to impeach his impartiality. 

Principle. —The reason of this rule, which restricts the right to give 
evidence in contradiction, is that it is an object of primary importance to confine 
the attention of the Court as much as possible to the specific issues. Without 
some rule so many collateral questions of fact might be raised in the course of a 
long trial that the specific questions to be determined might be lost sight of and 
the°trial itself inordinately lengthened. (3) The exceptions refer to two matters 
which are easily susceptible of proof and are so important as to strike at the 
very proof of the witness’s trustworthiness; while no great expenditure of time 
need be involved in ascertaining how the facts stand.(4) 

a. 140 (Questions to credit.) 

Taylor, Ev., §§ 1436, 1437, 1439, 1440—1442, 1444, 1490; Stewart Rapalje’s Law of 
Witnesses, §§ 208—210 ; Markby, Ev., 108 ; Rosooe, N. P. Ev., 182 ; Steph. Dig., Art. 
130; Roscoe, Cr. Ev., 13th Ed., 88—90 ; Norton, Ev., 332. 

COMMENTARY* 

Exclusion of Where a fact which is relevant as having a direct bearing on the issue is 
evidence denied by a witness, it may of course be proved aliunde , and his answer may thus 
ra ~ be contradicted by independent evidence.(5) So the statement of a witness 




(1) See Att.-Gctd. v. Hitchcock, 1 F.x., 
93; Taylor, Ev., § 1442. 

(2) See It. v. Sakharam Mukundji, 11 
Bom. H. C. R., 166, 169 (1874). 

(3) Kaui Ghulam v. Aga Khan , 6 Bom. 
H. C. R., 93, 96 (1869); Taylor, Ev., 
f 1439. 

(4; Cunningham. Ev., § 153. 

(5) See Illustration (c) and Taylor, Ev.. 
5 1438, where the rule is stated to be 
thatif the questions relate to relevant 


facts, the answers may be contradicted; 
if to irrelevant, they cannot, and en¬ 
quiries respecting the previous conduct of 
a witness will almost invariably be re¬ 
garded as irrelevant, if not connected with 
the cause or the parties.” In Field, Ev., 
6 th Ed., 464' it is said, “ The Act does 
not lay down this rule in so many words; 
hut its provisions as to relevancy and 
other matters necessarily involve this 
rule.” The express provisions of s. 5, ante. 
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lie defence that a witness for the prosecution was at a particular place at 
a particular time, and consequently could not then have been at another place, 
where the latter states he was and saw the accused person, is properly admis¬ 
sible in evidence, even though the witness for the prosecution may not himself 
have been cross-examined on the point.(l) But where the fact inquired after 
is only collaterally relevant to the issue, as is the case with the character of 
the witness, Counsel must be content with the answer which the witness chooses 
to give him. If he denies the imputation, the answer is conclusive for the 
purposes of the suit(2); the matter cannot be carried further at the trial except 
in the two cases provided by this section, which, however, does not appear to 
be very accurately expressed, as there is at least one other common case where 
the witness may be contradicted (see section 155, post). The only redress 
which a party has, is to charge the witness with giving false evidence, and to try 
him for it. To this general rule there are, however, as already observed, two 
exceptions contained in the above section and taken from English law. 


The rule limiting the right to call evidence to contradict witnesses on colla¬ 
teral questions excludes all evidence of facts which are incapable of affording any 
reasonable presumption or inference as to the principal matter in dispute ; the 
test being whether the fact is one which the party proposing to contradict would 
have been allowed himself to prove in evidence. (3) “ The object of section 153 

is to prevent trials being spun out to an unreasonable length. If every answer 
given by a witness upon the additional facts mentioned in section 146 could be 
made the subject of fresh inquiry, a trial might never end. These matters are 
after all not of the first importance beyond what is comprised in the excep¬ 
tions.” (4) 

Under the terms of the first Exception above referred to when a witness 
denies that he has been previously convicted his previous conviction may 
always be put in to refute him.(5) Section 511 of the Criminal Procedure Code 
declares the manner in which the previous conviction may be proved in an 
enquiry, trial or other proceeding under that Code. In the absence of any 
especial provision the only medium of proof is the record of convict ion. (6) 

Whether the evidence referred to in the second Exception can be given has 
been the subject of doubt in England. The Legislature has here answered the 
question in the affirmative, taking that view of the matter which was laid down 
by the Judges in the case of the Attorney-General v. Hitchcoclc.(l) Facts showing 
that the witness has been bribed(8), has suborned other witnesses, has expressed 
hostility and the like can be shown, if the witness denies them.(9) 


however, renders unnecessary this recourse 
to an implied rule; see s. 155, post. 

(1) R. v. Sakraham Mukhundji, 11 Bom. 
H. C. R., 166 (1874). 

(2) See Illustrations (a) and (b). 

(3) Kazi Ghulam v. Aga Khan, 6 Bom. 
H. C. R.. O. C. J., 93 (1869), citing All- 
Gen. v. Hitchcock, 1 Ex., 91, 99. 

(4) Markby, Ev.. 108. 

(5) A similar rule prevails in England, 
see Taylor, Ev., § 1437; Att.-Gen. v. Hitch¬ 
cock, supra. 

(6) R. v. Watson, 2 Stark., 149; sec ss. 
76, 77, ante. 

(7) 1 Ex., 93; see Taylor, Ev., §§ 
1440—1442. 

(8) See s. 155, cl. (2), post; Att.-GcnJ. 
v. Hitchcock, supra. 

(9) Norton, Ev., 332; Taylor, Ev., § 


- - -\- 

1440; Stewart Rapalje’s op. cit. t 346, 347; 
e.g. that the witness is the kept mistress 
of the party calling her ( Thomas v. Daxiid, 
7 C. & P., 350), or that the witness has 
suborned false witnesses against the oppo¬ 
site party ( Queen's Case, 2 B. & B., 11 ; 
Att.-Gen. v. Hitchcock, supra) or has had 
quarrels with or expressed hostility to¬ 
wards him (R. v. Shaiv, 16 Cox, 503); 
see Roscoc, N. P. Ev., 182; Steph. Dig., 
Art. 130; Ro'scoe Cr. Ev., 13th Ed., 88— 
90; Taylor, Ev./ § 1490, et scq. More¬ 
over if a plaintiff's witness denies a 
material fact and states that persons con¬ 
nected with the plaintiff have offered him 
money to assert it, the plaintiff may call 
those persons, not only to prove the fact 
but to disprove the attempt at suborna¬ 
tion. Mclhuish v. Collier, 15 B. B., 878. 
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The distinction made between cases coming within the section and those 
within the second Exception is exemplified in the undermentioned case.(l) 
There a person named Yewin was indicted for stealing wheat. The principal 
witness against him was a boy of the name of Thomas, his apprentice. The 
Judge allowed the prisoner s Counsel to ask Thomas in cross-examination 
whether he had not been charged with robbing his master, and whether he had 
not afterwards said he would be revenged on him and would soon fix him in 
Monmouth gaol ? He denied both. The prisoner’s Counsel then proposed to 
prove that lie had been charged with robbing his master and had spoken the 
words imputed to him. The Court ruled that his answer must be taken §s to 
the former ; but that as the words were material to the guilt or innocence of the 
prisoner, evidence might be adduced that they were spoken by the witness: 

Care must be taken to distinguish between that contradiction of answers 
touching credit only, which is generally disallowed, and contradiction of answers 
concerning facts directly relevant. In the latter case such answers may always 
be contradicted, even if they have been given by the party’s own witness, for 
the object is to show the true facts, not merely to discredit the witness. ‘‘ If 
a witness state facts in a cause which make against the party who called him, 
yet the party may call other witnesses to prove that these facts were otherwise ; 
for such facts are evidence in the cause and the other witness' is not called 
directly to discredit the first, but the impeachment of his credit is incidental and 
consequential only.”(2)j k The rule is thus expressed in the American cases :— 

Although^afparty may not discredit his own witness by testimony as to 
his general character he may give evidence to contradict any particular and 
material fact to which the witness has testified. He may show that the witness 
is mistaken or that the facts are different from the version he gives of them, i.e., 
for the purpose of upholding his cause of action or defence? (not for the purpose 
of impeachmg the witness) he may show how the fact reallv is If he calls 
a witness to prove a particular fact and fails in establishing it by him (or if he 
disproves it), the fact may nevertheless be proved by another witness > or the 
first one’s account shown to be incorrect. A party may always correct his own 
witness, even though by directly contradicting him. If such evidence were to 
be excluded, the consequences would be most injurious to the administration 
of justice as well in criminal as in civil cases.(3) 


154. -Fbe Court may in its discretion, permit the person 
who calls a witness to put any questions to him which might be 
put in cross-examination by the adverse party. 


Principle —A party may therefore, with the permission of the Court, put 
leading questions to the witness under the provisions of section 143 or cross- 
examine him as to the matter mentioned in sections 145, 146. The rule which 
excludes leading questions being chiefly founded on the assumption that a 
witness must be taken to have a bias in favour of the party by whom he is called 
whenever circumstances show that this is not the case and he is either hostile 
<o that party or unwilling to give evidence, the Judge may in his discretion allow 
the rule to be relaxed.(4) Further by offering a witness, a party is held to re¬ 
commend him as worthy of credence, and so it is not in general open to him 
to test hi or impeach his truthfulness. But there exist cases in which 

the rule .should be relaxed at the discretion of the Court, as for instance, where 


(1) R. v. Yeivin, 2 Camp., 638 h. 

(2) B N. P., 397. 

(3) Stewart Rapalje’s Law of Witnesses, 
355, 356; sec alio Alexander v. Gibson . 
2 Campb., 556; Friedlander v. London 
Assurance Co., 4 B. Sc Ad., 193; Bradly 


v. Ricardo, 8 Bing., 57; Phipson, EV., 
5th Ed., 469; Best, Ev., § 645; Taylor, Ev.. 
§ 939, n. 4. 

(4) Best, Ev., § 642; Wharton, Ev., 
§ 499. 
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CROSS-EXAMINATION OF PARTY’S OWN WITNESS 

there is a surprise, the witness unexpectedly turning hostile, in which and in 
other cases the right of examination ex adverso is given.(1) And when the 
defence has elicited new matter from a witness for the prosecution in cross- 
examination, the Court may, under this section, permit the prosecution to test 
the witness’s veracity on this point by cross-examining him in turn. (2) A 
witness, whether of the one or the other party, ought not to receive more credit 
than he really deserves, and the power of cross-examination is therefore some¬ 
times necessary for the purpose of placing the witness fairly and completely 
before the Court.(3) But evidence improperly obtained by leading cpiestions 
without first declaring the witness hostile should not be considered.(4) 

8. 3 (“ Court:') S3. 145—163 (Questions in cross-examina - 

8. 143 (^Leading questions.) tion.) 

Taylor, Ev., §§ 1404, 1426 ; Sfcarkie, Ev., 167, 168 ; Phipson, Ev., 5th Ed., 468 ; Ph. & 

Arn., Ev., 462, 524—540; Wharton, Ev., §§ 500, 549, el seq. ; Stewart Rapalje’s Law of 
Witnesses, §§ 242, 211—216; Burr. Jones, Ev., 857—862 ; Best, Ev., §§ 642, 645, pp. 626, 

627, 629. 

COMMENTARY. 

This section under which the party calling a witness may, with leave of the Bight of 
Court, cross-examine and put leading* and pressing questions to him is one of party to ^ 
great practical importance : it not unfrequently happening that a witness who an d 
has been called in the expectation that he will speak to the existence of a parti- impeach his 
eular state of facts, pretends non-remembrance of those facts or deposes to an sg 
entirely different set of circumstances ; in which case the question arises whether 
the witness has by his conduct entitled the party to cross-examine him. This 
question has in such cases generally been argued with reference to the English 
cases explaining the meaning of the term “adverse, ’ used in the twenty- 
second section of the Common Law Procedure Act of 1854, as meaning either 
“ hostile ” or “ unfavourable ” respectively. A witness is considered adverse 
when in the opinion of the Judge he bears a hostile animus to the party calling 
him, and not merely it is said (5) when his testimony contradicts his proof, 
though it is to be observed that that fact may under the circumstances be 
evidence of hostility. It has been also held(6) that even ^where a witness 
stands in a situation which naturally makes him adverse(7) to the 
desiring his testimony, the party calling the witness is not as of right entitled 
to cross-examine him, the matter being solely in the discretion of the Court 
to permit the person calling the witness to put any questions to him which 
might be put in cross-examination by the adverse party. A witness who is 
unfavourable is not necessarily hostile. A hostile witness is one who 'from 
the manner in which he gives his evidence shows that he is not desirous of 
telling the truth.(8) It is, however, to be marked in the first place, that the 
English Statute dealt with the question of the admissibility of evidence to 
contradict the party’s own witness, a matter which is dealt w r ith by the next 
section of this Act ; and that the question whether a party can cross-examine 




(1) lb., p. 600. 

(2) Amrita Lai Hazra v. R., 42 C. f 957 
(1915). 

(3) Ph. & Am.. Ev.. 540. 528. 

(4) Jagdco v. Emp., 24 Cr. L. J., 69 
(1922). 

(5) Surcndra Krishna Mamial v. Ranee 
Dassec . 33 C. L. J.. 34 (1921). 

(6) Luchiram Motilal Boid v. Radha 
Charan Poddar, 49 C., 93 (1922). 

(7) So the head note; but should not 
the proposition be “ which might naturally 
make him adverse ” for if he is in fact ad¬ 


verse then cross-examination should be 
allowed. Probably what is meant is that 
though the witness’s position is such that 
he might be adverse, it must be shown 
that be is in fact so, or that there are 
grounds for so supposing. 

(8) Luchiram Motilal Boid v. Radha 
Charan Poddar, 49 C., 93 (1922) ; ref. to 
Surcndra Krishna Afandal v. Ranee Dassce, 
47 C., 1043, 1057. The section was re¬ 
cently applied in Moti Ran j v. Emp,, 24 
Cr. L. J.. 904 (1923). 
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liis own witness as to (for example) whether he had not upon another occasion 
given a different account of the transaction from that which he then deposed 
to, is not the same as the question whether, if the witness denies having done 
so, the party calling him is at liberty to call other witnesses to prove it.(l) 
Nextly, the Statute mentioned is not in force in this country, and the section 
of this Act makes no mention either of the terms “hostile”, “adverse” or 
“ unfavourable,” or of any others, but leaves the matter entirely to the discre¬ 
tion of the Court, which discretion must obviously be exercised with reference 
to the particular circumstances of each case.(2) It is much to be desired that 
the matter should, if possible, be set at rest bv judicial decision more especially 
since, as will hereafter be observed, the English cases lack unanimity. Some 
of the cases here cited deal with the right to discredit the party’s own witness 
by calling other testimony, but such as are authorities for this right are 
d fortiori also authorities for the right to cross-examine one’s own witness, 
though, as already observed, the converse may not be the case. The question 
of the right of a party to impeach and contradict his own witness is properly 
the subject-matter of the next section, hut being closely allied to that of the 
present section it is here alone treated to avoid unnecessary repetition. 


Cross : exa- Prior to the Common Law Procedure, Act, 1854, it had been held, with 
ruination. regard to cross-examination, that the party who calls a witness mav cross- 
examine him if on the trial he shows any unfair bias(3) ; or be unwilliiur(4), 
or by his conduct in the box shows himself decidedly adverse(5) ; or in"the 
interest of the opposite partv(6) ; or if the witness be the party’s opponent 
in the case.(7) ' J 1 

And it was also held that a party’s own witness who, having m Ve n cme 
. account of the matter to his attorney, when called on the trial, givel a different 


(1) See Greenough v. Iiccles, 5 C. B., 
N. S., 796, arguendo. 

(2) See Bastin v. Carew, R & M., 177 
(1824), when Abbott, Ld., C. J., said upon 
allowing cross-examination of an adverse 
witness:—“ I mean to decide this and no 
further. That in each particular case there 
must be some discretion in the presiding 
Judge as to the mode in which the exa¬ 
mination shall be conducted in order best 
to answer the purposes of justice,” cited in 
Brice v. Manning , I. R. t 42 Ch. D., 372 
(1887). 

(3) R. v. Chapman , 8 C. & P., 558, 559 
(1838) ; see also R. v. Murphy, 8 C. & 
P., 308 (1837). 

<4) R. v. Ball, 8 C. & P.. 745 (-1839). 
f 1 he r>iiuation in which a witness stand-, 
towards either party does not give the 
party calling the witness a right to cross- 
examine him, unless the witness’s evidence 
he of such a nature as to make it appear 
that the witness is an unwilling one] ; 
Parkin v. Moon, 7 C. & P M 408 409 

(1836). 

(5) Clarko v. Saffery , R. & M., 126 

(1*24); Bastin v. Carew, ib.. 127 (1824). 

(6) Ph. & Am., Ev.. 462. 

(7) Clarke v. Saffery, R. & M., 126 

(1824) that is when the witness stands in 
a situation which naturally makes him 
adverse to the party who desires his testi¬ 
mony, as for example, a defendant called 


"• Plaintiff's witness: Radka Jeebun 
V. Taramonec Dossi, 12 Moo. I. A., 380, 
0869). It is, however, now settled 
aw in England that a party when called 
i‘.v his opponent cannot as of right be 
treated as hostile, the matter being solely 
in the discretion of the Court. Price v. 
Manning, 42 Ch. D„ 372 (1887); “Since 
which decision also it would seem that the 
older cases (see Bozvman v. Bowman. 2 
M. & R.. 501 ; Jackson v. Thomason, 1 B. 
& S.^ 745 ; Coles v. Coles, L. R., I. P. & 
M., 71) holding that a necessary witness, 
uc., one whom a party is compelled to 
call, and who may therefore be considered 
rather the witness of the Court than of 
the party as an attesting witness to a will, 
can be discredited (as of right) by his 
own side, are no longer law;” Phipson, 
Ev.. 5th Ed., 469 The same rule applies 
in India, see Subbaji v. Shiddapa, 26 B. 
392 395 (1901). Where, however, the 

accused applied for an adjournment to 
enable them to cross-examine the prosecu¬ 
tion witnesses, which was refused, and sub¬ 
sequently had the witnesses summoned for 
i he defence, it was held that the mere fact 
that the accused had been compelled to 
1 rcat tilt witnesses for the prosecution as 
their own witnesses did not change their 
character and that they were entitled to 
cross-examine them. Seoprnkash Singh v. 
Rawlins , 28 C„ 594 (1904), 
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account may be asked by the party calling him whether he had given a different 
account, stating it, to the attorney.(1) It not unfrequently happens as, in the 
cases last cited, that a witness has given one account to the party or his attorney 
or others and has thereby induced the party to call bin.; but when so called he 
gives a totally different version. Then when asked by the counsel of the party 
calling him whether he has not previously made a statement different from his 
present evidence, objection is commonly taken by the other side on the ground 
that the witness has not yet appeared adverse. A similar objection was taken 
in the case undermentioned^), upon which counsel, seeking to cross-examine, 
replied that it might not at •present appear that the witness was adverse, but 
that he desired to prove that it ivas so, and it could only appear how it was, by the 
question which he proposed to ask, which in effect was whether the witness did 
not give a totally different account of the matter to the attorney, to prove which 
he called him. Lord Campbell, C. J., then said “ The defendant’s Counsel 
stating that, I will allow the question to be put; but it must be done to dis¬ 
credit the witness altogether, and not merely to get rid of part of his testimony. 

If that which is suggested shall be elicited, it will show that he is not trust¬ 
worthy at all.”(3) Also a party compelled to call the* attesting witnesses to 
a will or codicil may cross-examine them, as these are technically not the 
witnesses of either party but of the Court.(4) 

Passing from the question of the cross-examination of the party’s own Impeach- 
witness(5) to the question of his impeachment, it was settled law’ in England(6) meat, 
prior to the Common Law Procedure Act, 1854, that a party could not impeach 
his witness’s credit by general evidence of his bad character(7), but he might 
contradict him by other evidence on points directly relevant to the issue. 

It was, however, an unsettled point whether the witness could be discredited 


(1) Melhuish v. Collier , 19 L. J., Q. B., 
493; s. c., 15 Q. B., 878 ( sec this case 
cited on another point at p. 969 ante, note 
7) where Erie, J., observed:—“There are 
treacherous witnesses who will hold out 
that they can prove facts on one side in 
a cause, and then, for a bribe, or from 
some other motive, make statements in 
support of the opposite interest. In such 
cases the law undoubtedly ought to permit 
the party calling the witness to question 
him as to the former statements, and as¬ 
certain, if possible, what induces him to 
change it.” And for similar cases sub¬ 
sequent to the Act of 1854. see Dear v. 
Knight, 1 F. & F., 433 (1859) ; where the 
prior statement was made to the party; 
Faulkner v. Brine, 1 F. & F., 254 (1858) ; 
where it was made to the party’s attorney : 
Pound v. Wilson, 4 F. & F., 301 (1865). 
where the prior statement was made in the 
bankruptcy Court; and R. v. Little , 15 
Cox, 319 (1883), where the prior stateinem 
was made to the mother of the prosecutrix. 
In two cases in the Calcutta High 
Court. Barlow v. Chuni Lai, Small Cause 
Court Transfer Suit No. 15 of 1899, 3rd 
Jan.. 1901 ; McLeod v. Strdannull, Suit 
No. 833 of 1900, 13th Aug., 1901. the 
Court allowed cross-examination, it ap¬ 
pearing that the witness had made a state¬ 
ment to the attorney of the party calling 
him. 

(?) Faulkner v. Brine , 1 F. & F., 254 


(185S). 

(3) See also to the same effect, Amstell 
v. Alexander, 16 L. T. N. S., 830 (1867) ; 
[A witness, called on behalf of the plain¬ 
tiff, gave evidence quite different from 
the proof in brief of plaintiff’s counsel and 
from the heads of evidence as taken down 
in writing by the plaintiff’s attorney and 
alleged to have been, read over by him to 
the witness. The witness was considered 
sufficiently adverse to be examined as to 
his previous statements to the plaintiff's 
attorney, and the Judge allowed the wit¬ 
ness to be asked whether he did not say 
the several things stated in the paper con¬ 
taining the heads of his evidence as taken 
down by plaintiff’s attorney]. See as to 
this case, post. 

(4) Jones v. Jones (1908) ; Times E. R.,* 
v. 24 p. 839. 

(5) As to which see further Taylor, Ev., 

§ 1404; Starkic, Ev.. 167, 168; Phipsou, 
Ev.. 5th Ed., 468; Ph. & Arn., Ev., 462; 
Wharton, Ev., § 500; Stewart Rapalje’s 
op. cit., §§ 242, 216; Best, Ev., § 642. 

(6) See GreouoHfth v. Ercles, 5 C. B.. 
N. S.. 802, per Williams, J. *, and si<: 
generally Taylor, Ev., § 1426; Ph. & Arn . 
524, 540; Stewart Rnpalje’s op. cii■ §§ 
211—216; Wharton, Ev., $ 549 et seq. ; 
Burr. Jones, Ev., §§ 857—862: Best. Ev., 

§ 645. 

(7) This is not the law in India under 
ss. 154 155, and past. 
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by proof that he had made inconsistent statements. The Act mentioned settled 
the controversy on this last question by declaring that in case the witness 
should, in the opinion of the Judge, prove adverse , the party might, by leave 
of the Judge, prove that he had made at other times a statement inconsistent 


with his present testimony.(1) 

The question was then debated as to what was the meaning of the word 
adverse in the Statute. Was it meant that the witness himself shall prove hostile 
to the party calling him, or that the testimony he gives shall be adverse ? Upon 
this question there appear to have been conflicting decisions. In some cases(2) 
it has been held that a witness is adverse when, in the opinion of the Judge 
he bears a hostile^) feeling to the party calling him (as indicated by his attitude 
and demeanour and mode of answer) and not merely when his testimony con¬ 
tradicts his proof : but the contrary view has been taken in several other 
cases. (4) It can therefore be hardly said in this state of the authorities (espe¬ 
cially in India where the words(of sections 154, 155, are alone to be considered) 
that it is a settled rule that it is only when a witness manifestly shows a hostile 
personal feeling by his conduct and demeanour that the Court ought to allow 
his cross-examination and impeachment. The testimony of a witness, if adverse 
is only the more dangerous if he shows no hostile disposition(5); and if he be 
astute as well as treacherous, he will take care to conceal his true sentiments 
from the Court. In the language of Lord Denman “ it is impossible to conceive 
a more frightful iniquity than the triumph of falsehood and treachery in a 
witness who pledges himself to depose to the truth when brought into Court 
and in the mean time i3 persuaded to swear, when he appears, to a completely 
inconsistent story.”(6) It is, however, easier in the matter of this and the 
following section to show objection against the existence of any rigid rule than 
to declare one which shall be of general application, should such a declaration 
be possible or advisable. The Legislature has, however, given two indications 
that any rule upon this point should be of a liberal character, (a) It has placed 
no fetter on the discretion of the Court to allow cross-examination under the 
provisions of section 154 ; and (b) it has relaxed the rule of English law(7) that 
a party shall not in any case be allowed to impeach his witness's credit by 
general evidence of his bad character.(8) For under the provisions of section 


(1) See Taylor, Ev., § 1426; the sec¬ 
tion of the statute is, however, very con¬ 
fused. See the judgment in Greenough 
v. Eccles, 5 C. B., N. S., 802, supra. 

(2) Greenough v. Ecclcs, 5 C. B., N. S., 
786 (1859;, per Williams and Willes, JJ., 
Cockburn, C. J., not wholly concurring in 
the judgment; Reed v. King, 30 L. T., 
290 (1858); see Taylor, Ev., p. 938 
( 11 ). 

(3) In Coles v. Coles, L. R., 1 P. & 

D., 71 (1866). Wilde.. J. O., adopting 
•counsel’*; definition, said: 41 An adverse 
witness is one who does not give the 
evidence which the party calling him 
wished him to give. A hostile witness is 
on* who from the manner in which he 
gives his evidence shows that he is not 
desirous of telling the truth to the Court.” 
But as has been observed (Phipson, Ev., 
5th Ed., 469; this definition, however, 
might in many cases apply to a favourable 
witness. 1 he terms appear to be treated 
as synonymous in Surendra Krishna Mon- 
dal v. Ranee Dasscc, 33 C. L. J., 34 

<1921). 

(4) R. v. Little , 15 Cox, 319 (1883); 


where the objection was expressly taken 
that there was nothing in the demeanour 
of the witness to show that she was hostile; 
yet the evidence was admitted per Day, 
J., in consultation with Cave, J., Amstell 
v. Alexander, 16 L. T., N 1 * * * 5 6 7 8 . S., 830 (1867) ; 

[“ In Greenough v. Eccles, 5 C. B., N. S., 
786, it is laid down that to enable a party 
thus to contradict his own witness, the 
witness must appear not only unfavour¬ 
able, but actually hostile. There must be 
some exhibition of animus which this wit¬ 

ness does not seem to exhibit. Pie is, 
however, in my opinion, adverse,” per 
Bra raw ell, B.l ; Pound v. Wilson, 4 E. & 
F., 301 (1865) ; Eric, J. [In this case 
there were merely different statements 
and the witness was held adverse] Dear 

V. Knight, 1 F. & F., 433 (1859) [a simi¬ 
lar case], 

(5) Greenough v. Eccles, 5 C. B., N. S., 
786 arguendo. 

(6) Wright v. Beckett, I. M. & P. f 414. 

(7) Greenough v. Ecclcs, 5 C. B., N. S., 
802. 

(8) The meaning of this rule is that a 
party, after producing a witness, cannot 
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154, the party calling a witness may, with the consent of the Court, impeach 
his credit by cross-examination by putting all the questions mentioned in 
section 146 and may, under the provisions of section 155, impeach his credit 
by the independent testimony of persons who testify that they from their 
knowledge of the witness believe him to be unworthy of credit. It is, of course, 
clear that the mere fact that a witness tells two different stories does not neces¬ 
sarily and in all cases show him to be hostile. So it has been held that the 
mere fact that at a Sessions trial a witness tells a different story from that told 
by him before the Magistrate does not necessarily make him hostile. The pro¬ 
per inference which may be drawn in such a case from contradictions going to 
the whole texture of the story being that the witness is neither hostile to this 
side nor that, but that the witness is one who ought not to be believed unless 
supported by other satisfactory evidence.(1) But it is also submitted to be 
clear that where these conflicting statements involve great discrepancies and 
contradictions and are the outcome of fraud, dishonesty and treachery on the 
part of the witness, the party calling him should be permitted to cross-examine 
him under this section as to the fact and cause of the discrepancies and contra¬ 
dictions, and if necessary to impeach his credit under section 155 by substan¬ 
tiating the facts contained in the questions put to him by independent testi¬ 
mony. “If a party, not acting himself a dishonest part, is deceived by his 
witness—or if a witness professing himself a friend, turns out an enemy, and 
after promising proof of one kind gives evidence directly contrary —is the party 
to be restrained from laying the true state of the case before the Court ? The 
common sense of mankind might be expected to answer this proposition in 
the negative, and to decide that the true state of the case should be made 
known.”(2) There is no distinction in principle between an attesting witness 
whom a party is obliged to call and any other witness whom he may cite of 
his own choice.(3) When further a witness is treated as hostile and cross- 
examined by the party calling him, this must 1 :>e vone to discredit the witness 
altogether and not merely to get rid of pa rt of L testimony.(4) 

The rules considered are applicable • to both cr*ninal(5) and civil cases. 

And in England it seems to have been held that the opinion of the Judge as 
to whether a witness is adverse is fina * 1 * 3 and not the subject of appeal(6), but this 
last rule may be held not to have a] cation in this counry. A prior contrary 
statement, it is clear, cannnot be ° htted as proof of thj facts therein asserted : 
it can only be admitted for tl ,, iirpose of neutraliahg or raising doubt and 
suspicion as to those parts of t^e' witness's testimony with which the contrary 
statement is at variance.(7) 

See further as to the im peaohment of the witness the notes to the following 
section. 

155. The credit of a witness may be impeached in the impeaching 
following ways by adverse party, or, with the consent of the ®^tnessf 

Court, by the parto who calls him :— 

(1) by the 'vidence of persons wio testify that they, from 
thei r knowledge of the witness, believe him to be 
un . orthy of credit; 


prove him to be o~ such a general bad 
character as would render him unworthy 
of credit, Ph. & A rn *> 526, 527. 

(1) Kalachand S ' rcar v. R., 13 C., 53 
(1883) ; R. v. Stf ai Samba, 2 C., 642, 654 
(1893). 

(21 Ph. & /Arn » Ev., § 555 ; see ib 
528. 540. 

(3) Suren oa Krishna Mondal v. Ranee 


Dassae, 33 C. L. J., 34' (1921); S. C.. 24 
C. W. N., 860. 

(>) ib., Satyendra v. Rtnp., 24 Cr. L. 
J . 93 (1923). 

(5) R. v. Murphy, 8 C. & P.. 297 308; 
R. v. Little, 15 Cox, 319. 

(6) Rice v. Howard, 15 Q. B. D., 681. 
(7 1 Ph. & Am., 528: Wright v. J'eckett, 

1 M«jo. & R., 414. 
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(2) by proof that the witness has been bribed, or has 

[accepted](l) the offer of a bribe, or has received any 
other corrupt inducement to give his evidence ; 

(3) by proof of former statements inconsistent with any 

part of his evidence which is liable to be contra¬ 

dicted ; 

(4) when a man is prosecuted for rape or an attempt to 

ravish, it may be shown that the prosecutrix was 
of generally immoral character. 

Explanation. — A witness declaring another witness t‘o be 
unworthy of credit may not, upon his examination-in-chief, 
give reasons for his belief, but he may be asked his reasons in 
cross-examination, and the answers which he gives cannot be 
contradicted, though, if they are false, he may afterwards be 
charged with giving false evidence. 

Illustrations. 

(а) .4 sues B for the price of goods sold and delivered to B, C says that he delivered the 
goods to B. 

Evidence is offered to show that, on a previous occasion, ho said that he had not 
delivered the goods to B. 

The evidence is admissible. 

(б) A is indicted for the murder of B. 

C says that B , when d ing, • declared that A had given B the wound of which he 
died. 

Evidence is otferedo show that, f >n a previous occasion, C said that the wound was 
not given b} A or in his presence. 

The evidence is admssible. 

Principle.—The witness being the dium through which the Court is 
to arrive at the truth 01 falsity of the clam*. charge in litigation, it is always 
necessary to ascertain the trustworthiness of tiu&i medium. This is the common 
function of cross-examination, which is, however, no t j n a q cases adequate. It 
is necessary, therefore, tint the parties should be empowered to give indepen¬ 
dent testimony as to the character of the witness wi h a view to showing that he 
is unworthy of belief by the dourt, which may be do ne j n the four ways specified 
in this section. 

s. 3 (“ Court.”) s. 3 (“Evidence,,",) 

a. 137 ( Examivi ' ion-iti-chief and cross-exat. [nation.), 

Steph. D'.g., Arte. L31, 133, 134; Taylor, Ev., §§ 1445, 363, 1473, 1476; Ph. fc 

Am., 503 -540; Wharton, Ev., §§549 -571 ; Burr. Jones, Ev., § s 864, S65, 866, 849, 854, 
87‘». 871, 808; Stewart Rapalje’s Law of Witnesses, §§ 190 210. Mark by, Ev., 109; 

Norton, Ev.. 334. 

COMMENTARY. 

The credit of a witness may be impeached in the following ways : (a) by 
cross-exaniination(2), thut is, liv *1kiting fcfcOm the witness himself tacts dis¬ 
paraging to him ; (/>) by ealling witnesses to disprove his testimony on 


(1) The word in brackets was substituted ( -> See 138, 140, 1^ 147— 

for "had" by a. 11 of the Amending Act 154. 

XVIII of 1372. 
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points.(1) The credit of a witness is of course indirectly impeached by ovidence 
disproving the facts which he has asserted ; (c) by eliciting in cross-examination, 
or if denied, independently proving, the partiality or previous conviction of the 
witness(2) ; or that he has been bribed, or made previous inconsistent state¬ 
ments, or the immoral character of the witness if she be the prosecutrix in a 
t rial for rape(3) ; (d) by independent proof that the witness bears such a reputa¬ 
tion as to be unworthy of credit.(4) 

This classification, though -corresponding with that generally given in the 
English text-books, is not that adopted by the Act, which deals with the 
above-mentioned matters under the classes of (a) cross-examination (5); (b) 
contradiction(6); (c) impeachment of credit.(7) 

(a) Cross-examination may or may not have the effect of impeaching the 
credit of the witness ; a result which depends upon the nature,of the questions 
put to the witness and the answers which he gives to them, (b) A distinction 
also appears to be drawn between contradicting a witness and impeaching his 
credit.(8) Where the facts stated by the witness are relevant to the issue, evi¬ 
dence may always be given to contradict them under the provisions of the fifth 
section, ante.( 9) If the fact be one which is not relevant to the suit or proceed¬ 
ing, except in so far as it affects the credit of the witness, no evidence is admissible 
in contradiction except in two specified cases(lO) (c) Lastly the impeachment 
of the credit of a witness is considered and set apart from both cross-examina¬ 
tion and contradiction, apparently because under the Act a witness’s credit mav 
be impeached upon a point upon which there has been no cross-examination 
and therefore no room for contradiction. 

This question of classification is, however, of no great practical import¬ 
ance, as the pitovisions of this section are in substantial accordance with those 
of English law on the point, though it is useful to bear it in mind, in order to 
avoid the confusion which is not unlikely to result from the novel view of the 
matter presented by this Act. The two main points upon which this section 
differs from English law are that under the first Clause a party may discredit his 
own witness by proof of such a reputation as renders him unworthy of belief, 
which may not be done in England; and that apparently it is not necessary 
under the third Clause to lay a. foundation by interrogation of the witness for 


(1) Under s. 5, ante, see Taylor, Ev., 
§ 1470; Field Ev., 6th Ed., 467. 

(2) S. 153. 

(3) S. 155, clauses (2), (3), (4). 

(4) S. 155, clause (1). 

(5) Ss. 138, 140, 145—152, 154. 

(6) Ss. 5, 153. 

(7) S. 155. 

(8) See Field, Ev., 6th Ed., 467. 

(9) See Cunningham, Ev.,.372. “The 
Bombay High Court in R. v. Sakharam 
Muktmdji, 11 Bom. II. C. R., 169 (1874), 
appear to consider that the provisions of 
the Indian Evidence Act for the contra¬ 
diction of witnesses is less extensive than 
that of the English Ia w - If , however, s. 
5 be read with these sections, it will, I 
think, be seen that they are identical.” 
And see Field, Ev.. 651. whC r e it is said. 
“ the Evidence Act assmnes that where 
the facts are relevant evidence may be 
given to contridict.” The express provi 
sions of s. S, however, render unneces¬ 
sary this recourse to an implied ndc. It 
is also to be observed that the que u, io" 

W, M 


whether contradicting evidence upon relev¬ 
ant points may be given is in part a ques¬ 
tion of procedure, see Field, Ev., 651, <652, 
and the Explanation to s. S, ante . (ib.. 
6th Ed.,* 467, 408). 

(10) S. 153, v. ib., Exceptions (1) dtid 
(2). This section does not appear to be 
accurately expressed) for there is at least 
one other common case where the witness 
may be contradicted. If the witness be 
asked in cross-examination whether he 
made a previous inconsistent statement, 
am! denies having done so, independent 
evidence may be given to contradict that 
statement under s. 154, cl. (3). In Field, 
Ev., 6th Ed., 467. the following explana¬ 
tion is given : “In these two exceptional 
cases [those mentioned in s. 152], the 
evidence is allowed to contradict answers 
to questions actually put. The evidence 
allowed by s. 155 to impeach the witness's 
credit may apparently he given, although 
the witness has not been questioned upon 
the point, unless some other portion - i the 
Act prohibit it—see c.p,., s. 143.” 
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subsequent evidence in proof of the previous inconsistent statements. (1) In 
England, further, a party may give proof of such statement by his own witness 
only where the 'witness is, in the opinion of the Judge, “ adverse." And 
though doubtless the English practice will be in a large number of cases followed 
in this respect, yet it will be remembered that the Act has left the discretion 
of the Court wholly unfettered, either to allow or disallow such impeachment 
as the justice and the particular circumstances of each case may require. “ The 
importance of the section lies in this that it by implication restricts the evidence 
which may be given (otherwise than in the exceptional cases mentioned in 
section 153) to impeach a witness’s credit—to that specified in the section." (2) 

The rules with regard to the impeachment of witnesses apply to both 
criminal and civil cases, and by the terms of the section, the same impeaching 
evidence may be given in the case both of the adversary’s and the party’s own 
witness. As to the cases in which a party may discredit his own witness, see 
the Notes to the preceding section. It is to be here observed that though 
this section renders former statements relevant only to contradict or negative 
the statements made previously, yet section 287 of the Criminal Procedure 
Code goes further in making previous statements before the Committing 
Magistrate “ evidence in the Case ” that is substantive evidence of the facts 
therein deposed to.(3) 

Clause ( 1 ). Independent evidence may be given that an adversary’s (or with the leave 
of the Court a party’s own) witness bears such a general reputation for untruth- 
fulness^), or perhaps for moral turpitude generally(5), that he is unworthy of 
credit. According to the theory of English law such evidence should relate to 
general reputation only and not express the mere opinion of the impeaching 
witness. It is not sufficient that the impeaching witness should profess merely 
to state what he has heard “ others ” say ; for those others may be but few. 
He must be able to state what is generally said of the person by those among 
whom he dwells, or by those with whom he is chiefly conversant ; for it is this 
only which constitutes his general reputation. Though as observed, the English 
theory requires that the witness should not express his own opinion, vet in 
practice the regular mode of examining is to ask the witness whether he knows 
the general reputation among the person’s neighbours and what that reputation 
is, and then whether from such knowledge lie would believe the person whose 
veracity is impeached, upon his oath.(6) The Explanation to this section is in 
accordance with English law upon the point. The impeaching witness cannot 
in direct examination give particular instances of the other’s falsehood, or dis¬ 
honesty, but upon cross-examination he may be asked as to his means of know¬ 
ledge of the other witness, his feelings, if any, towards him and the like ; and 
the answers to these questions cannot be contradicted.(7) Where a witness’s 


H) v. ante, s. 145. 

(2) Markby, F.v., 109. 

(3) Emp. v. Marati Shinde, 46 B., 97, 

23 Bom., L. R., 820 (1922), following 

Queen-Empress v. Dor asm i Ayyar, 24 M., 
414 (1901); Emp. v. Dwarka Kurmi , 28, 
A., 683 (1906); referring to Queen Em¬ 
press v. Jadab Das, 27, C., 29£ (1899). 

(4) Taylor, Ev., §§ 1470—1473. 

(5) Taylor. Ev., § 1471, where the view 

expressed that the enquiry need not be 

restrict cl to reputation for veracity, but 
may involve the witness's entire moral 
character; the opposite party being nt 
liberty to enquire whether in spite of 
had character in other respects the im¬ 
peached witness has not preserved his 


reputation for truth. The weight of 
American authority confines the enquiry 
to the reputation of the witness for truth 
and veracity. Burr. Jones. Ev. § 864. 

(6) Taylor. Ey., § 1470. In practice 
the question is generally shortened thus, 
" fr °™ your knowledge of the witness 
would you believe h!tU on his oath ;** R. 

fit., 70. See the ques¬ 
tion of the propriety of this question dis¬ 
cussed in Burr. Jones, Ev., 8 865. 

(7) Step’,. Dig., Art. 133; Tuvlor, Ev., 
§ 1473 ; Norton, Ev., 334. There are 
peculiar reasons for allowing a searching 
cross-examination of the impeaching wir- 
ness: sce Burr. Jones, Ev., § 864. 
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veracity has been attacked, his credit may be re-eslablislied either by the cross 
examination of the impeaching witness (v. ante)> or by independent general 
evidence that the impeached witness is worthy of credit(l); and the party 
whose witness has been attacked may re-criminate , that is, the impeaching 
witness may in his turn be attacked either in cross-examination or by indepen¬ 
dent general evidence with a view to show that he is unworthy of credit, but 
no further re-crimination than this is probably allowable.(2) Where the general 
reputation of the witness for truth and veracity is proven to be bad, the Court 
may properly disregard his evidence except in so far as he is corroborated by 
other credible testimony. (3) 

This clause runs “ has accepted the offer of a bribe,” but was originally Clause (2). 
framed w has had the offer of a bribe.” The substitution was probably grounded 
upon the ruling in the case of the Attorney-General v. HitchcocJc( 4), where it 
■was held that the fact that the witness has accepted a bribe to testify may, 
if denied, be proved, though a mere admission by the witness that he has been 
•offered a bribe cannot; Pollock, C. B., remarking that it was no disparagement 
to a man that a bribe is offered to him, though it may be a disparagement to 
the person who makes the offer.(5) 

The witness may be impeached by proof of former statements inconsistent Clause (3). 
with any part of his evidence which is liable to be contradicted. See Illustrations 
{a) and (b). In the undermentioned case(6), Wilson, J., said : I am inclined 
to think that in the third clause of section 155 of the Evidence Act, the words 
* which is liable to be contradicted 5 mean ‘ which is relevant to the issue.’ Any 
statements, verbal as well as written, may be used for this purpose ; but where 
the statement is in writing the provisions of section 145, ante should be followed. 

In fact, though it is not so expressly laid down and required by the Act in the 
case of verbal statements(7), the witness should always, if possible, be specifi¬ 
cally asked whether he made such and such a statement before he is contradicted 
through another witness. 

It is always relevant to put to a witness any question which, if answered 
in the affirmative, would qualify or contradict some previous part of his testi¬ 
mony given in the trial of the issue ; and if such question be put and be answered 
in the negative, the opposite party may then contradict the witness, and for 
this simple reason that the contradiction would qualify or contradict the previous 
part of the witness’s testimony and so neutralise its effect.(8) On the principle 
just pointed out, if a case be such as to render evidence of opinion admissible 
and material, the witness may, on cross-examination, be asked whether he has 
not on some particular occasion expressed a different opinion upon the same 
subject, and if he deny the fact, it may be proved by other evidence. But the 
previous opinion as to the merits of the cause of a witness who has simply 


(1) Taylor, Ev., § 1473 ; 2 Ph. & Arn., 
Ev., 504. 

(2) lb., and see Wharton, Ear., §§ 568, 
569. 

(3) Burr. Jcmcs, Ev., § 866, and cases 
there cited. 

(4) Ex. R. 91. 

(5) Sec, however, criticism in Otinning- 
ham. Ev., 372, 373, where it is said: M The 
alteration like several of the amendments 
introduced by Act XVIII of 1872, appear* 
to have been made without adequate re¬ 
gard to the considerations which led the 
original framers of the Act to word it as 
ithey did.” 

(6) Kkadiieh Kfbcnum v. Abdooi 


Kurccm, 17 C., 344, 346 (1889); reported 
to the author to have been followed by 
Sale, J., in Ramjecbun Serozvgy v. V . £,. 
Rccs, Suit No. 636 of 1893, Calcutta High 
Court, May 7th. 1895. Quart, however, 
whether these words do not refer to any 
part of the witness’s evidence “ which re¬ 
lates to a fact in issue or relevant, of 
which falls within the exceptions to s. 153 
Cunningham, Ev., 373. 

(7) In England the circumstances of the 
supposed statement must he put to the 
witness; Taylor, Ev., § 1445; sea Field, 
Ev., 6th Ed.. 468, 469; Wharton, Ev., ft 
555. v. post. 

(8) Taylor, Ev., S 1445. 
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testified to a fact cannot be regarded as relevant to the issue and cannot there¬ 

fore be given in evidence.(1) 


When it is intended to throw discredit upon the evidence of any witness¬ 
nothing is more co mm on in practice (especially in criminal cases) than for the 
Counsel for the defence to prove, if it can be proved, that that witness has pre¬ 
viously made statements inconsistent with his evidence at the trial. When 
this fact is satisfactorily established, the Court cannot but regard the evidence 
of such witness with suspicion, and the fact is established by the evidence of 
any one to whom such statements were made, or in whose presence or hearing 
they were made.(2) As to statements reduced to writing by a police-officer under 
section 162 of the Code of Criminal Procedure, see note.~(3) 

Where the impeaching declarations were oral, it is of course necessary to- 
call the persons who heard them. (4) A statement by J to H was reported at 
the thana by the latter and there recorded : held that though the evidence of J 
could be contradicted by the evidence of H proving the statement made to him 
by J, it could not under this clause be contradicted by what the police recorded 
as the first information.(5) Generally, whenever on a former occasion it was 
the duty of the witness to state the whole truth, it is admissible to show that 
the witness in his evidence omitted facts sworn to by him at the trial and that 
he now states facts which he then did not state.(6) fc To make the impeaching 
statement admissible, it must be in some point a contradictory opposite of the 
statement made by the witness on trial. If the two statements are recon¬ 
cilable, one cannot be received to contradict the other.(7) Impeaching evidence 
is admissible, even though the witness when cross-examined as to the contra¬ 
dicting expressions should say he is uncertain whether he made them or not.(8) 
According to the English Statute(9), it is required that before proof of such 
statement can be given the circumstances of the supposed statement, sufficient 
to designate the particular occasion, should be mentioned to the witness and 
lie must be asked whether or not he had made such statement. In other words,, 
it is necessary, before giving evidence for the purpose of contradicting a witness 
to lay a foundation for the evidence to be given by the interrogation of the witness- 
himself and by obtaining his denial or non-admission. This is not made neces¬ 
sary by the terms of the present section.(10) But it is both usual and advisable 
and just to the witness to first interrogate him, whenever that be possible, in 
order that he may be able to deny, admit, or explain his statement.(11) The Act 
has made this necessary in the case of written statements(l2), (v. ante). Except 
where the witness is a party [in which case his previous statement may be rele¬ 
vant as an admission](33), the previous contradictory statement is not admissible 
as proof of the facts therein asserted : it can only be admitted to impeach the 
credit of the witness and for the purpose of neutralising or raising doubt or 
suspicion as to those parts of the witness’s testimony with which the contrary 


(J) Il>.; and see Wharton, Ev., § 551. 

(2) R. v. Uttamchand , 11 Bom. H C R 
130, 121, 122 (1874). per Nanabhai Haridas! 

(3) See cases cited in Wtoodroffe’s 
M Criminal Procedure in India.” 

(4) Wharton, Ev.. § 553. 

(5) R. v. Dim Bandhu, 8 C. W. N. 218 
(1903) at p. 221. 

(6) Wharton, Ev., 8 554. 

(7) Wharton, Ev.. 5 558. 

(&) Croiuley v. Page, 7 C. & P., 791. 

(9) 28 fv. 29 Vic., c. 18, s. 1 : Taylor 
Ev., 8 1445. 


(10) Cunningham, Ev., 372; Field, Ev., 
6th Ed., 468, 469. 

(11) Wharton/ Ev., § 555 ; Burr. Jones, 
Ev., § 849. This was laid down to be the 
proper course in R. v. Madho, 15 A., 2Ir 
(1892), and v. ante, last note to s. 145. 
When witnesses under examination make 
statements which are contrary to statements 
previously made by them, the Court ought 
to draw their attention to the contradiction. 
Sham Lall v. Anuntce Lall, 24 W. R.. 312* 
(1874). 

(12) S. 145. 

(13) See Burr. Jones, Ev., § 854. 
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statement is at variance. (1) So two persons made statements to the effect 
that G and another had robbed them and caused hurt while doing so. One 
statement was made to their employer and the other to the Head Constable. 

G was subsequently charged, and these two persons were called as witnesses 
for the prosecution, but they then denied that C was one of the men who had 
assaulted them. It was held that the former statements referred to, and which 
implicated the accused, could be used only under this clause for discrediting their 
•evidence and not as substantive evidence against the accused. (2) It is not 
necessary in order to introduce such contradictory evidence that it should 
contradict statements made by the witness in his examination-in-chief. Ordi¬ 
narily the process is to ask the witness on cross-examination whether on a 
former occasion he did not make a statement conflicting with that made by him 
on his examination-in-chief. But the conflict may take place as to matters 
originating in the cross-examination ; and then, if such matters are material, 
contradiction by this process is equally permissible. (3) A statement to contra¬ 
dict the evidence of a witness may be contained in a series of documents, not 
one of which taken by itself would amount to a contradiction of his evidence.(4) 

As to the use of previous statements under section 288 of the Criminal Procedure 
Code, see note.(5) 

The Act as originally drafted contained the following additional section Clause (4). 
relating to Hie subject of character :—“ In trials for rape or attempts to commit 
rape, the fact that the woman on whom the alleged offence was committed is a 
common prostitute or that her conduct was generally unchaste is relevant ” . 

It was, however, thought unnecessary to retain this as a separate section, and it 
was accordingly incorporated with the present one. In the case now mentioned; 
evidence is receivable not so much to shake the credit of the witness as to show 
directly that the act in question has not been committed. In trials for rape 
or attempts to commit that crime, not only is evidence of general bad character 
admissible under the first Clause “ to show that the prosecutrix ought not to 
be believed upon her oath,” but so also is proof that she is a reputed prostitute 
for it goes far towards raising an inference that she yielded willingly. In such 
cases, general evidence of this kind will on this ground be received though 
the woman be not called as a witness, and though, if called, she be not asked, in 
cross-examination, any questions tending to impeach her character for chastity. 

Counsel for the defence cannot, however, prove specific immoral acts with the 
prisoner unless he has first given the prosecutrix an opportunity of denying or 
explaining then!. Moreover, the prosecutrix if cross-examiend as to particular 
acts of immorality with other men, may decline to answer such questions, 
while if she answers them in the negative, witnesses cannot be called to con¬ 
tradict her. (6) 

The Act does not in terms provide for either of these, but as already Re-estab- 
observed(7), according to English practice, when a witness’s character for truth hsWng 
and veracity 1ms been directly impeached, the party calling him may sustain his 
character by countervailing proof, and the character of the impeaching witness nation, 
for truth and veracity may itself be attacked. Whether a Collateral attack 
admits sustaining testimony, that is, whether such a course is open where the 


(1) v. ante , p. 974, and R. v. Jagardeo 
Panid (1906), A. W. N., 64 (examination 
of police to prove former statement). 

(2) R. v. Chcrath Choyi, 26 M, 191 
<1902). 

(3) Wharton, Ev. r § 552. 

(4) Jackson v. Thomason, 1 B. S., 745. 

(5) Woodrofife’s “Criminal Procedure 
in India.” 

(6) Taylor, Ev., § 363. But to show 


consent she may be cross-examined as to 
other immoral acts with the prisoner, and 
it she denies them they may be idependent- 
Iv proved. R . v. Riley, 18 R. B. D., 481; 
Taylor, Ev., § 1441. 

(7) attic, p. 978, and Wharton, Ev., §§ 
568. 569; and as to the order of introduc¬ 
tion of evidence which is at discretion of 
the Court, v. ib., 5 571. 
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witness is attacked upon the other grounds mentioned in this section, or in 
sections 153,146, is a matter upon which there has been conflict in the reported 
cases here referred to.(1) It has been held in America that a witness’s character 
is so far impeached by putting in evidence his conviction of felony that evidence 
is admissible of his good reputation for truth.(2) It is a matter of doubt whether 
such testimony can be received merely upon proof of prior conflicting statements 
of the witness or upon the eliciting of answers disparaging to the witness in 
cross-examination.(3) On the other hand, it has been said that where the 
opposing case is that the witness testified under corrupt motives, this being 
involved in the attack on his credibility, it is but proper that such evidence 
should be rebutted.(4) The arguments for the admission of rebutting testimony 
to good character in all cases is that since the object of the attack is to impeach 
the witness, the mode of such attack is immaterial, and that the same reasons 
exist for sustaining the witness, as where witnesses are called to testify directly 
to his bad reputation ; on the other hand, it is said that the admissibility of the 
evidence in all cases may lead to confusion and the multiplicity of collateral 
issue8.(5) It is of course clear that in any case, and as a general rule, a party 
cannot fortify the credit of his witness by proving good character for truth until 
the credibility of the witness has been assailed. (6) 


156. When a witness whom it is intended to corroborate 
gives evidence of any relevant fact, he may be questioned as to 
any other circumstances which he observed "at or near to the time 
or place at which such relevant fact occurred, if the Court is of 
opinion that such circumstances, if proved, would corroborate the 
testimony of the witness as to the relevant fact which he testifies. 


Illustration. 

A y an accomplice, gives an account, of a robbery in which he took part. He describes 
various incidents unconnected with the robbery, which occurred on his way to and from the 
place where it was committed. 

Independent evidence of these facts may be given in order to corroborate his evidence 
as to the robbery itself. 

Principle.— See Note, post. 

s. 3 (“Fact.”) s. 3 (“Court'”) s. 3 (“ Retevant.”) 

Markby, Ev., 109, 110 Cunningham, Ev., 156. 


COMMENTARY. 

Tins section provides for the admission of evidence given for the purpose 
not of proving a directly relevant fact but of testing the witness’s truthfulness. 
There is often no better way of doing this than by ascertaining the accuracy 


(1) See the subject discussed in Burr. 
Jones, Ev., § 870. 

(?) State v. Roe, 12 Vt., Ill (Amer.) ; 
Paine v. Tildcn, 20 Vt.. 554 ; Wharton, Ev.. 
8 569; Burr. Jones, Kv„ 8 870. 

(3) Wharton, Ev. p. 557, note (t) and 
casis there cited; Burr. Jones, § 870. It 
is said to be the hetter view that the evi¬ 
dence is not admissible though there arc 
cases to the contrary; Burr. Jones. Ev.. 
88 871, 870. Tn Taylor Ev., § 1476, how¬ 
ever, the rule is stated to be that “ wherr 
evidence of contradictory statements or of 


other improper conduct on his part has 
been cither elicited' from a witness on cross- 
examination or obtained from other wit¬ 
nesses with the view of impeaching his 
veracity—his general character for truth 
being thus in some sort put in issue, gene¬ 
ral evidence that he is a man of strict in¬ 
tegrity and scrupulous regard for truth will 
he admitted. 

(4) Wharton. Ev., § 570. 

(5) Burr. Jones, Ev., §§ 871, 870. 

(6) lb.. §§ 868, 870. 
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of his evidence as to surrounding circumstances. though they are not so imme¬ 
diately connected with the facts of the case ab**o be in themselves relevant. 
While on the one hand, important corroborate:rfimay be given in the case of a 
truthful witness, a valuable field for cross-examnSition and exposure is afforded 
in the case of a false witness. In order to prepa re the ground for their corro¬ 
boration, it is necessary to elicit these surroundi ng circumstances in the first 
instance from the witness himself, and for this th e section makes provision.(1) 
This section, in effect, declares evidence of certain. facts to be admissible ; and 
if it had not been inserted, the Judge would have h ad to determine the relevancy 
of these facts by reference to the 7th and 11th sfection ; and he might perhaps 
have been influenced by the practice in England which has been against the 
admission of such evidence.(2) It is not incumbent on a party to give corro¬ 
borative evidence of statements not challenged by the other party.(3) In the 
case noted it was held that where witnesses for the prosecution were proved to 
be untruthful in the greater part of their evid ence, it would be dangerous to 
convict on the residue unless it was corroborated.(4) 


157. In order to corroborate the* testimony of a witness,■•Korawr 
any former statement made by such w itness reJtatifg'to d\be same of witness 
fact, at or about the tune when the feet took place, or before a^v t0 

authority legally competent to investigate the fact, may be eoi/^oborate 
proved. testimony 

Principle. —The force of any corrobcration (which assumes tljat there is fact? 
something to corroborate)^) by means of previous consistent statements 
depends upon the truth of the propositbn that he who is consistent deserves 
to be believed. The corroborative valu*, however, of such previous statements 
is of a very varying character, dependent upon the circumstances of each 
case, and a person may equally persistently adhere to falsehood once uttered, 
if there be a motive for it.(6) 

*. 3 (“ Fact.”) s. 3 (“ Proved .”) 


Gilbert, Ev., 135, 136; Whartcn, Ev., § 570; Taylor, Ev.,§ 1476; Starkie, Ev., 253; 
Best, Ev., p. 600 ;ib, 11th Ed., ip. 580. etc ; Phipaon, Ev., 5th Ed., 480, 481; Markby, Ev., 
100, 110; Field, Ev., 6th Ed. 47*. 


COMMENTARY. 


A deposition admitted under s. 288 of the Criminal Procedure Code is Former 
“testimony” wihiin the meaning of this section.(7) This section is not in statement* 
accordance with English practice, according to which evidence of prior 
statements is not generally admissible to corroborate a witness.(8) u 0 n. 

It is argued that- by offering a witness, a party is held to recommend 
him as worthy of credence, and warranting his veracity, corroboration is not 
permitted(9); that former statements are no proof that entirely different 


(1) Cunnngham, Ev., s. 156. 

(2) Markby, Ev., 109, 110. 

(3) Mou v ie Mahomed Ikramull lluq. v. 
Wilkie (1S\)7), 11 C. W. N., 946. 

(4) Ho'i Krishna v. R., 42 C., 784 
(1915) ; s* e R. v. Babar Ali Gasi . 42 C., 
789 (1915) corroboration of confession of 
co-accusec 

(5) Nogina v. Bmp., 19 All. h. J., 947 
(1921). 

(6) R. v . MaJapa bin , 11 Bom. H. C. 
K-. 196, V>s (1874). 


(7) Vclliah Konc v. Emp., 24 Cr. L. J*» 
417 (1922); diss. from Emp. v. Akbar, 34 
R.. 599: followed in Man Chand v. Emp., 
25 Cr. L. J., 1201. See Addendum to s. 
8: s. c.. 5 L., 324 (1924). 

(8) Wharton, Ev., § 570: Taylor, Ev., 

§ 1476; Starkie, Ev., 253; Best, Ev., 

p. 600. In certain cases previous similar 
statements are admissible, see Phipson, Ev., 
5th Ed., 483. 

(9) Best, Ev., 11th Ed., pp. 580, etc. 
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statements may not have been ^made at other times and are therefore no evi¬ 
dence of constancy; that if sworn statements are of doubtful credibility 
those made without the sanctir a of an oath, or its equivalent, cannot corroborate 
them(l), that a witness liavii^ given a contrary account, although not upon 
oath, necessarily impeaches either his veracity or his memory : but his having 
asserted the same thing does' not in general carry his credibility further than 
nor so far as his oath.(2) The section, however, proceeds upon the principle 
that consistency is a ground \for belief in the witness’s veracity. (3) So Chief 
Baron Gilbert was of opinion t hat the party who called a witness against whom 
contradictory statements had been proved(4) might show that he had affirmed 
the same thing before on other occasions and that he was therefore “* consistent 
with himself.”(5) 


The section thus declares <certain statements to be relevant which, but for 
it, might have been open to the objection of being hearsav(6); the only condition 
being that this previous staten lent shall have been made (a) either about the 
time of the occurrence or (b) before $ competent authority. This condition is 
to some extent, a safeguard ag ainst fictitious statements designedly made. to 
support subsequent evidence; fbut d is obvious that the corroborative, value 
of such ^previous tti^ments depe nds entirely on the circumstances of each case, 
air’d that they may easily' be altogether valueless. The mere fact of a man 
having on a previous occasion mide the same assertion generally, though not 
always(7), adds but little to the chances of its truthfulness, and such evidence 
should be distinguished from that which is really corroborative.(8) One mav 
persistently adhere to falsehood one* uttered, if there is a motive for it: and 
should the value of such a corroboration ever come to be rated higher than it 
is now, nothing would be easier than (to take an example) for designing and 
unscrupulous persons to procure the corviction of any innocent men who midit 
be obnoxious to them, by fiifet committing offences and afterwards making state¬ 
ments to different people and at different times and places implicatin'^ those 
innocent men.(9) “ The statement, which may be proved uX the section 

in order to corroborate, may be a si ade either on oath 

and either in ordinary conversation or before lome person who had authority 
to question the person who made it. It may aiio be verbal or in writing. If 
not made before any person legally competent to investigate the fact, it would 
seem that it must have been made at or about the timvtfien the fact took j)lace.( 10) 
In India perhaps more particularly than in other counties the statements made 
by those who have knowledge of the circumstances connected with the commis¬ 
sion of an offence, immediately after the occurrence and before they can be 
tampered with by the police or others, are important to tht ascertainment of 
truth.’(11) Where a person making a dying declaration chinces to live, his 


(1) Wharton, Ev., § 570. 

(2) Starkie, Ev., 253. 

(3) R. v, Malapa bin, 11 Bora. H. C. R., 

I9(?, 198 (1874); R. v. Repin Bifieas, 10 
C., 970, 973 (1884). It had long been the 
practice in India to admit this evidence: 
sre Act II of J855, s. 31. the provisions 
of which have been simplified and repro¬ 
duced in tjic above section. See /?. v. 
Bishonath Pal, 12 W. Rr, Cr.,'3 (1869); 
R v. Bis sen Nath, 7 W. R. Cr., 31 (1867); 
Muthukumaraswami Pillai v. R., 35 M. 
397 (1912). Mussanmt Naina Koer v\ 

Gobardhan Singh, (1919) Pat., 352 (admis¬ 
sibility of entries). 

(4) This is not necessary under the sec¬ 
tion. 

(5) Gilbert, Ev., 135, 136. 

(6) Markby. Ev., 110; in Gilbert. Ev.. 


135, 136, these statement are treated as 
exceptions to the hearsay :ule. 

(7) An instance of the value of such 
evidence in this country is pointed out in 
the quotation from Field, Ev-, 6th Ed., 470 
cited post. 

(8) Cunningham, Ev., s. i57. 

(9) R v. Malapa bin. 11 Bom. II. C. 
R , 196. 198 (1874). 

(10) See Oriental Government, etc., Co., 

I.d. v. Narasimha Chari, £ M., 210 

(1901). 

(11) Field, Ev., 6th Ed., 4/0; and see 
Markby, Ev., 100. “There if no doubt 
that this kind of evidence is extremely 
useful in criminal cases where there is a 
suggestion that a witness is telling a made- 
up story.” 
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^statement cannot be admitted in evidence as a dying declaration under s. 32, 
but it may be relied on under this section to corroborate the complainant when 
examined in the case.(l) It has been held by the Calcutta High Court that 
section 162 of the Criminal Procedure Code prohibits the use of the record of 
the statement of a witness taken under section 161 as evidence, but does not 
override the general provisions of this Act as to proof of such statement by oral 
evidence, and such statement is admissible under this section in corroboration 
of the evidence of the witness given at the trial.(2) And a Full Bench of the 
Madras High Court has later agreed with this ruling(3), and in another 
case the Bombay High Court has followed it, though with hesitation.(4) But 
the amended Code excludes both the written record and viva voce statement.(5) 

The evidence is only admissible in corroboration. In the undermentioned 
case(6), in which the prisoner had been tried and convicted of an offence the 
depositions of witnesses given in a previous trial of other persons charged with 
having been engaged in the same offence were used against him. The witnesses, 
instead of being examined in the ordinary way, were re-sworn and said, “ I gave 
evidence before in this Court, and that evidence is true.” The irregularity and 
injustice of this mode of proceeding were commented upon, and it was pointed 
oiit that the depositions containing the statements of a witness as to the com¬ 
mission of the offence in the earlier trial would have been admissible to corro¬ 
borate his testimony given in the trial of the prisoner. The evidence of the 
witness whose testimony it was proposed to corroborate should have been first 
taken, and after such witness had finished his evidence, and not before, the 
former deposition might have been put in, not to add to his testimony, but 
simply to corroborate it by showing that the statements made by him, while 
the facts were still fresh in his memory, correspond with those made by him in 
the Court of Session in tlie present case. In the case cited, at the time when 
each deposition was put in, the evidence of the witness not having been given 
in the Court of Session, there was nothing in the record which made it admis¬ 
sible. There was in fact nothing which was corroborated by it. In the under¬ 
mentioned case (7) a witness was asked with a view to corroborating another 
person intended to be called as a witness w r hether or not the latter person had 
made any statement to him with respect to one of the matters in suit. It v r as 
held that as this section refers to the corroboration of the testimony of a witness, 
ordinarily before corroborative evidence is admissible the evidence sought to be 
corroborated must have been given. The Court had no doubt a discretion to 
allow evidence to be given under this section out of the regular order upon an 
undertaking by Counsel to call the witness sought to be corroborated, though 
such a course will be found in most cases to be inconvenient. If necessary, a 
witness will be allowed to be recalled to give evidence under this section lifter 
the person sought to be corroborated has given his evidence.(8) And in the 
undermentioned case, where an advocate was charged with having advised 
bribery, and the charge was founded on conversations with another Counsel 
it was held that evidence of persons to whom the latter had in the absence of 
the accused repeated the conversation was admissible under this section, but 
did not help the determination of the real issue (the truth of the charge).(9) 


(1) R. v. Rama Sattu f 4 Bom. L. R., 
434 (1902). 

(2) Fanindra Noth Bancrjcc v. R. 
(1908), 36 C., 281. 

(3) Muthukumaraswami Pillai v. R 35 
M.. 397 (1912) per Curiam. 

(4) R. v. Haitmaraddi, 39'B.. 58 (1915) 
per Shah J.‘ “1 incline to this view. But 
this point is difficult and the cases 
opposed.” See Rustam v. R ., 7 A. L. T., 
468 (1907); R. v. Balaji, p Bom. L. R. 


366 (1907). 

(5) See WoodrofTe’s “Criminal Pro¬ 
cedure in India’' s. 162. 

(6) R. v. Bishonath, 12 W. R., Cr. 3 
(1869). 

(7) N is tar ini Dossec v. Nundo Loll, 5 
C. W. N., xvi (1900). 

(8) lb. 

(9) Tn the matter of Bomaniec Cpwns- 
ice P. C. (1906) 34 C., 129; 34 I. A., 55- 
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STATEMENTS UNDER SECTION 32 OR 33. 


Such statements must also be regularly 'proved by the person who received 
them or bv some one who heard them given.(1) When*t is desired to corro¬ 
borate a witness by a previous deposition, or by a first information report 
recorded under s. 154, Criminal Procedure Code, these documents must 
be produced, for they are documents required by law to be reduced to writing 
and secondary evidence of their contents cannot be given.(2) The case of a 
statement by way of complaint against the commission of a crime has been 
already dealt with by the eighth section, Illustrations (j) and (k), ante. As 
independent evidence of a fact, statements are, by that section, relevant as 
conduct, if they accompany and explain facts other than statements.(3) By 
a Full Bench of the Madras High Court it was held that previous statements 
of an accomplice may sometimes legally amount, to corroboration of evidence 
Given by him at the "trial and that an Inspector of the Criminal Investigation 
Department is 64 an authority legally competent to investigate ” within the 
ineanin" of this section.(4) And in a case in the Bombay High Court where a 
witness had varied his story in different statements, it was held that under 
this section previous statements are only admissible to corroborate statements 
made at the trial.(5) 


what mat- 158. Whenever any statement, relevant under section 32 
prrfvabie In or 33, is proved, all matters may be proved either in order to con- 
connection tradict or to corroborate it, or in order to impeach or confirm 
statements' the credit of the person by whom it was made, which might have 
under sec- been proved if that person had been called as a witness and had 
tion 32 or denied upon cross-examination the truth of the matter suggested. 

33- 

Principle. —See note post. 


s. 3 (“ Relevant"). s. 3 {“Proved.”) 

sa. 23, 33 {Statements by persons who cannot s. 157 {Corroboration.) 

be called as witnesses.) s. 155 {Impeaching credit.) 

a. 135 (Evidence to contradict.) 

Steph. Dig., Art. 135 ; Burr. Jones, Ev., § 849; Norton, Ev., 335, 336; Cunningham* 
Ev., § 158. 

COMMENTARY. 


Corrobora¬ 
tion or 
contradic¬ 
tion of 

statements 
under sec¬ 
tion 32 
or 33. 


Tliis section refers to certain statements made by persons, who from some 
unavoidable cause cannot be produced, and of which, under sections 32 or 33 
evidence may, in the circumstances there described, be given. The present 
section has the effect of exposing any such statement, when admitted, as far as 
may be, to all the scrutiny, and giving it the advantage of all the corroboration, 
winch it would have had on the cross-examination of the person making it. 
The statements admissible under section 32 or 33 are exceptional cases, and 
the evidence is only admitted from the impossibility, improbability or great 
inconvenience of producing the authors of the statements. It is only just, 
therefore, that all the same safeguards for veracity should be provided as if the 
authors of the statements were themselves before the Court and subjected to 
oath and cross-examination.(6) Bo with regard to the impeachment of witnesses, 
the general rule applies where the witness whose testimony is attacked is 


(DA*, v. Bisscn Nath, 7 W. R., Cr.. 
31 (1857). 

(2) Field. F.v., 6th Ed., 470; see s. 91, 
ante, for an instance of the use of a 
deposition in corroboration, see R. V. Ishri 
Singh, 8 A., 672 (1886). 

(3) v. ante, a. 8. 


(4) Xfuthu Kuniarasuami Pillai v. R., 
F. B. 35 M. 397 (1912). 

(5) R. v Akbcir Badoo f 1910). 34 B., 
599. 

(6) Norton. Ev. 335, 336: Cunningham, 
Ev., $. 158. 
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REFRESHING MEMORY. 987 

deceased or absent. Thus where the testimony given on a former trial by a 
witness, since deceased, was read to the jury, it was held competent to show 
that such witness had stated since the trial that such statement was untrue.(1) 

159o A witness may, while under examination, refresh his Refreshing 
memory by referring to any writing made by himself at the time ,n ' mor> ‘ 
of the transaction concerning wliich he is questioned, or so soon 
afterwards that the Court considers it likely that the transaction 
was at that time fresh in his memory. 

The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid, 
if when he read it he knew it to be correct. 

Whenever a witness may refresh his memory by reference to w hen wit- 
any document, lie may, with the permission of the Court, refer use S copyof 
to a copy of such document: Provided the Court be satisfied 
that there is sufficient reason for the non-production of the memory" 
original. 

An expert may refresh his memory by reference to pro¬ 
fessional treatises. 

160. A witness may also testify to facts mentioned in anv Testimony 
such document as is mentioned in section 159, although he has no itatedfn 
specific recollection of the facts themselves, if he is sure that the {|,° e c n u t ™ned 
facta were correctly recorded in the document. 1!/section 

159. 



Illustration. 

A book-keeper may testify to facts recorded by him in books regularly kept in the course 
of business, if he knows that the books were correctly kept, although ho has forgotten the 
particular transactions entered. 


161. Any writing referred to under the provisions of the Right of 
two last preceding sections must be produced and shown to the partv as to 
adverse party if he requires it.; such partv may, if he pleases, UTit j n - 
cross-examine the witness thereupon. ’ refresh 


Principle.. —Though there are some objections to such a course(2), it is 
vet clear that an important aid to exactness would be neglected, if, human 
memory and inaccuracy being what they are. a witness were not at libertv to 
justify his recollection of facts by reference to written memoranda concerning 
them.(3) It is desirable to secure the full benefit of the witness's recollection 
as to the whole of the facts(4), and that a witness should not suffer from a 


(1) Craft v. Com., 81 Ky., 250 (Amer.) 
cited with other American cases in Burr. 
Jones. F.v.. § 849. where the passage reads 
u incompetent,’' but this appears to be a 
mistake. For another instance of the 
application of this section, see the case of 
Fool Kissory v. Nobin Chunder, 23 C\ 
441. Sec Mussumat Naina Kocr \ . Cobar 
(than Singh (1919>, Pat. 352. 


12) Sec Goodeve, Ev.. 207, citing Ben- 
ibam. See also his Judicial Evidence. Ch. 
II. Votes whether consul table/' 

(3) Cunningham, Ev., 377: for the 
grounds of admission where the document 
cannot be said strictly to refresh the me¬ 
mory, see Notes, post. 

(41 In re Jhubboo Mahton, 8 C\, 739 
744. 745 (188 2). per Field, J. 
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mistake and. may explain an inconsistency.(1) Indeed a witness is under an 
obligation to refresh his memory if he can and is invited by the Court to do 
so, it being his duty to lay the whole truth before the Court to the best of his 
ability. (2) It is further to be observed that the committing of a statement 
to writing calls forth unavoidably a greater degree of attention than the 
exhibition of it viva voce in the way of ordinary conversation. If this be done 
honestly at the time of the occurrence which forms the subject of the statement 
or so soon afterwards that the incidents must have been fresh in the writer’s 
nlemory, the writing is a most reliable means of preserving the truth, more 
reliable indeed than simple memory itself.(3) The law, however, here prescribes 
certain conditions with a view to securing that the memoranda so employed 
shall be trustworthy. These conditions are laid down by the sections above- 
mentioned. (4) The witness may be cross-examined as to the paper in his 
hands, since in no other way can the accuracy and recollection of the witness 
be ascertained ; and it is only by the production and inspection of the document 
and by such cross-examination that it can be ascertained whether the memo¬ 
randum does assist the memory or not.(5) The right of production, inspection 
and cross-examination is necessary to check the use of improper documents 
and to compare the witness s oral testimony with his written statement.(6) 


a. 3 ( Court. ) s. 3 (“ Document.") 

Steph. Dig., Art^, 136; Taylor, Ev., §§ 1406—1413 ; 2 Ph. & Am., 480—487 ; Greenleaf, 
Ev., §§ 437—439 ; Wharton, Ev., §§ 516—526; Stewart Rapalje’s Law of Witnesses, §§ 
279—280 ; Burr. Jones, Ev., §§ 877—886; Powell, Ev., 9th Ed., §§ 169—172 ; Dickson’s Ev., 
li § !779; Wood’s Practice, Ev., §§ 129—136; Goodeve, Ev., §§ 207, 209; Wigmore, Ev., 
§§ 758—764. 


COMMENTARY. 


Refreshing 

memory 


Section 

159. 


A witness will be allowed to have his memory, respecting anything upon 
which he is questioned, refreshed by means of written memoranda. It is not 
necessary that the document referred to should he one which is admissible in 
evidence. So in an action for money lent, an insufficiently stamped promis¬ 
sory note purporting to be signed by the defendant and expressed to he given 
for money lent was put into the defendant’s hands by the plaintiffs’ Counsel, 
for the purpose of refreshing his memory and obtaining from him an admission 
of the loan ; held that the plaintiffs were entitled to use the note for that purpose 
notwithstanding the provisions of the Stamp Act, that an instrument not 
duly stamped ‘'shall not be given in evidence or be available for any purpose 
whatever. (7) It has been said (8) that there are three classes of cases in 
which this may be allowed - (a) Where the writing serves only to revive or assist 
the memory of the witness and to bring to his mind a recollection of the facts. 
This is the case referred to in section 159. Here the writing is in the stricter 
sense used to refresh the memory, that is, the witness has a present tnemory 
of the fads after the inspection of the writing. In this case the document is 
resorted to to revive a faded memory and the witness swears from the actual 


(1) Holliday v. Holgate, 17 L. T.. O. S., 
18. 

(2) Harkhu v. Emp. t 19 All. L. T., 76 
0921): s. c., 23 Cr. L. J.. 143 (1920'); 
but err hi re Kali Churn , 12 C. L. R.. 233. 

(.1) Field Ev. 6th Ed., 472, 473, citing 
Bcntham, Jud. Ev. 

(4) Cunningham, Ev., 377. 

(5) Wharton, Ev., 525 ; Burr. Tones, Ev., 
$ 879. 

(6) In re Jhubboo Mahton , 8 C,, 739, 


745 (1882), per Field, J. 

(7) Birchalul v. BuUough , 1 Q. B. 
(1896), 325. 

(8) '2 Fh. & Arn.. 8§ 480, 481 ; follow¬ 
ed in Greenleaf, Ev., § 437; Burr. Jones, 
Ev.. §8 878. 884; Stewart Rapalje’s op. cit., 
461, 462; Starkie. Ev., 1 77, 178; Taylor, 
Ev. § 1412; Powell, Ev., 9th Ed. 169 and 
other writers. These sections substan¬ 
tially follow the English rules in these 
matters 
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recollection of the facts which the document evokes.(1) Memory is in other 
words restored. ( b ) Where the witness recollects having seen the writing before, 
and though he has no independent recollection of the facts mentioned in it, yet 
remembers that, at the time he saw it, he knew the contents to be correct, 
see section 160, Illustration. (2) In this case the witness has no present memory 
of the fact itself but if the witness be correct in that which he does positively 
state from present recollection, viz., that at a prior time he had a perfect recollec¬ 
tion, and having that recollection, says, it was truly stated in the document pro¬ 
duced, the writing, though its contents are thus but mediately proved, must 
be true.(3) (c) Where it brings to the mind of the witness, neither any recollec¬ 

tion of the facts mentioned in it, nor any recollection of the writing itself, but 
which nevertheless enables him to swear to a particular fact from the conviction 
of his mind on seeing a writing which he knows to be genuine. In this case 
the testimony of the witness is admissible to prove a fact, although he has 
neither any recollection of the fact itself, nor mediate knowledge of the fact by 
means of a memorial of the truth of which he has a present recollection. This 
happens when the memorandum is such as to enable the witness to state with 
certainty that it would not have been made had not the fact in question been 
true. Here the truth of the evidence does not wholly depend on the contents 
of the document itself or on any recollection of the witness of the document 
itself, or of the circumstances under which it was made, but upon a conviction, 
arising from the knowledge of his own habits and conduct, sufficiently strong 
to make the existence of the document wholly irreconcilable with the non¬ 
existence of the fact, and so to convince him of the affirmative.(4) Thus, in 
proving the execution of an instrument (one of the most ordinary and cogent 
cases within this class) where a witness, called to prove the execution of a 
deed, sees his signature to the attestation, and says he is thereby sure that he 
saw the party execute the deed, that is a sufficient proof of the execution of 
the deed, although the witness should add that he has no recollection of the 
fact of the execution of the deed.(5) The admission of such evidence is, how¬ 
ever, not confined to attestations of the execution of written instruments. (6) 


These last two classes, which may logically bo considered together, are section 160 . 
the subject-matter of section 160.(7) In the two latter classes of cases, it is of 
course essential that the witness should, on seeing the writing, be able to depose 
positively to the facts to which he is examined, although he may have no pre¬ 
sent recollection of them independently of the writing.(8) Section 159 deals 
with cases in which the witness really does refresh his memory. In the cases 
referred to by section 160 the document is resorted to, to “ give a record of the 
past, the life of a present deposition by the witness’s attestation of its truth, even 
where memory itself may wholly have vanished ”( 9) This is perhaps hardly 
logically termed “ refreshing the memory,” though undoubtedly it is so cfdled 
in practice.(10) The witness, after referring to the writing, swears as to the 


(1) Goodeve, Ev., 209, 213; Burr. Jones, 
Ev., § 884. 

(2) And cases cited in Tavlor, Ev., § 
1412. 

(3) Starkie, Ev., 177, 178. 

(4) Starkie, Ev., 178. 

(5) Per Bayley. J., in Maugham v. 

Hubbard, 8 B. & C., 14; and see Bringloe 
v, Goodson, 5 Bing., N. C., 738; see Tay 
lor, Ev., § 1412. 

(6) Maugham v. Hubbard, supra. 

(7) Field, Ev.. 6th Ed. 472, 473; The 
want of recollection of the facts mentioned 
in the two latter classes, though it does 
not affect the admissibility of the evi¬ 


dence } must yet be considered in deciding 
upon the amount of value to be assigned 
to it; ib, 657 658. 

(8) 2 Ph. & Arn. Ev., 481; Starkie, 179; 
Maugham v. Hubbard, 8,B. & C., 14; R. v. 
St. Martins Leicester, 2 A. Si. E., 210. 

(9) Goodeve, Ev„ 209. In the first of 
the three classes memory is restored, and 
in the second history is verified, ib., 213. 

(10) So s. 160 speaks of "testify to 
facts" instead of " refresh his memory " 
as in s. 159. But the witness can only 
testify in the manner mentioned in the 
text; see Markby, Ev., Ill. 112. 
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fact not because he remembers it, but because of his confidence in the correctness 
of the writing.( 1) As to the use of a copy in the cases dealt with in section 
160, v. post. The meaning of the expression “if he is sure ” is that the witness 
must satisfy the Court with reference to ordinary probabilities of his right 
to be sure that the record relied upon by him is correct. (2) 

11 Any The section says the witness may refer to any* writing. It is immaterial 

writing.” therefore what the document is, whether it be a book of account, letter, bill of 
particulars of articles furnished, including such items as dates, weights and 
prices, way-bills, notes made by the witness, or any other document whatsoever 
which is effectual to assist the memory of the witness.(3) As to the significance 
of the words “ while under examination ,” v. post , note to section 161. If the 
witness has become blind, the paper may be read over to him for the purpose 
of exciting his recollections.(4) And it has been held in America that where 
a paper is signed with the mark of a witness, who cannot read or write, it may 
be read over to him to the same purpose.(5) 

A statement reduced to writing by a police-officer under section 162 of the 
•Criminal Procedure Code cannot be used as evidence. But though it is not 
evidence, the police-officer to whom it was made may (it was held) use it to refresh 
his memory under section 159 of this Act, and may be cross-examined upon it by 
the party against whom the testimony aided by it is given.(6) A police-diary 
can be used to assist the Court, as by suggesting means of elucidating points 
otherwise left in doubt, but cannot be used as containing entries which can by 
themselves be accepted as evidence of any date, fact or statement recorded in 
it.(7) Only the Police-officer who kept such diary can be confronted with 
it.(8) The statement of a person recorded under section 161 of the Criminal 
Procedure Code is inadmissible under that section, though it may be used by the 
Police-officer who recorded it to refresh his fnemory.(9) Under the amended 
■Criminal Procedure Code a statement made to the'Police cannot be used for 
any purpose execpt as provided in s. 162 of that Code.(lO) 

The dying statement of a deceased person, if not taken in the presence of 
the accused and as a formal deposition, must before it is admitted in evidence, 
be proved to have been made by the deceased. The statment may be proved 
in the ordinary way by the person who heard it, and the writing may be used 
for the purpose of refreshing the witness’s memory.(ll) The oral statement 
itself Is admissible under section 32 (cl. 1) and not merely the record of it.(12) 


(1) Davis v. Field, 56, Vt., 426 (Anier.). 
It has also been said that the witness is 
allowed to testify to the matter so record¬ 
'd, because he knows he could not have 
made the entry unless the fact had been 
true: Costello v. Crowell, 133 Mass., 352 
(Amor.). See Abdul Salim v. King Bmp., 
35 C. L. J. 279 (1922) ; s. c. 49 C., 573. 

(2) Yesuvadiyan v. Subba Naiker , 52 
1. C., 704. The statement of law given in 
the first two paragraphs was approved in 
.ibdul Salim v. limp 23 Cr. I,. J., 657 
(1921). 

(3) See cases in Taylor. Ev., §8 1406— 
1410; Burr. Jones, Ev., 58 878, 880, 881. 
L.p., a horoscope, Harbahadur Lai v. 
Chandraj Bahadur, 21 O. C., 298; s. c., 48 
I. A, 100. 

(4) Taylor, Ev., § 1410. 

(5) Commonwealth v. Fox, 7 Gray 

(Mass), 558 (Amer.), cited Stewart 
Rapalje’s op. cit., 8 285: it should not be 
read before the jury, but the witness 


should withdraw with one of the Counsel 
for each side and have it read to him by 
them without comment; ib., and see Burr. 
Jones, Ev., § 883. 

< 1 2 3 4 5 6 ' R - Sitaram Vithal, 11 B., 657 
(1887): following R . v . Ut tame hand 
Kapurthand , 11 Bom. H. C. R., 120 

(1874). And see to same effect R. v. 
Tstnal valad Fataru, 11 B., 659 (1887); 
Roghuni Singh v. R .. 9 C., 455 45S 

(1882). 

(7) Dal Singh v. /?.. 44 I. A., 137 
(1917) approving. R. v. Mannu, F. B., 19 
A.. 390 (1897). 

(8) Jb. 

(9) R. v. Stewart, 31 C., 1050 (1904) 
at p. 1052. 

(10) See Woodroffe’s “Criminal Pro¬ 
cedure in India.’ ; 

(11 ‘ R. v. Samiruddin, 8 C., 211 (1882) ; 
s. c., 10 C. L. R., 11. 

(12) Gouridas Namasudra v. /?.. A. C. 
(1909), 36 C., 665. 
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A medical man in giving evidence may refresh his memory by referring 
a report which he has made of his jpost-mortem examination, but the report 
itself cannot be treated as evidence and no facts can be taken therefrom.(1) 
In Scotch law, in the case of medical, or other scientific, reports or certificates 
which are lodged, in process before the trial and libelled on as productions 
in the indictment, the witness is allowed to read the report as his deposition 
to the jury, confirming it at its close bv a declaration on his oath that it is a 
true report.(2) “ In India the rule is slightly different, though, similar in prin¬ 

ciple. Where a dead body is sent to the Civil Surgeon in order to the making 
of a post-mortem examination, a printed form is sent therewith, which the Civil 
Surgeon fills up on examining the body. The report is not itself legal evidence 
[v. antejj but it is usually placed in the hands of the. Civil Surgeon, who refreshes 
his memory from its contents, when giving his testimony.”(3) 

In order to be useful for the purpose of refreshment a document need not 
be admissible itself as independent evidence. So though J umma-icasil-baki 
papers are not admissible as independent evidence of the amount of rent men¬ 
tioned therein ; yet it is right that a person who has prepared such papers on 
receiving payment of the rents should refresh his memory from such papers 
when giving evidence as to the amount of rent pavable.(4) Nor does a writing 
used to refresh the memory thereby become evidence of itself. Consequently 
it is not necessary that it should even be admissible, and a document which 
cannot be read for want of a stamp may be referred to by the witness in giving 
his evidence.(5) The question sometimes arises whether memoranda used 
for refreshment are themselves to be admitted in evidence. When the witness 
after reference, finds his memory so refreshed that he can testify recollection 
independently of the memorandum, there is no reason or necessity for the 
introduction of the paper or writing itself ; and it is not admissible. But 
another rule prevails when the witness cannot testify to the existing hioidedqe 
% the fact independently of the memorandum , but can testify that, at or about 
the time the writing was made, he knew if its contents and of their truth or accuracy 
In such cases both the testimony of the witness and the contents of the memo¬ 
randa are held admissible. “ The two are the equivalent of a present positive 
statement of the witness affirming the truth of the memorandum. ”(6) A 
witness may refresh his memory from a writing made by another person and 
inspected and signed by him at the close of the day on which it was made, 
when it brings to his mind neither any recollection of the facts mentioned 
therein, nor of the writing itself, but when it nevertheless enables him to testify 
to a particular fact from the conviction of his mind on seeing the writing which 
he knows to be genuine.(7) In a case in the Madras High Court the relevancy 
of the notes of a speech was considered, and it was held that while it was best 

l? l et ,.i° Ut tbe , W01 i ds f® * ull - v m possible in such a report it was not necessary 
that the speech should he proved verbatim , and it was held that such notes 
were admissible if the witness was sure that they were substantiallv accurate.(8) 


H) Roghuni Singh v. R. t 9 C., 455, 460 
461 (1882); s. c., 11 C. L. R., 569; see 
2 W. R.. Cr., Let., 14 ; 6 W. R., Cr. Let., 3 ; 
R. v. Judah Das , 4 C. W. N., 129 (1899). 

(2) Dickson’s Law of Evidence in 
Scotland. Vol. ii. § 1779; Alison's Crimi¬ 
nal Law. 540—542. cited in Taylor, Ev\, 
s 1413. p. 1019, note (1), where the rea¬ 
sons are given for the rule. 

(3) Field. Ev., 661, ib., 6th Ed. 475, 
4/6; 

(4) Akhil Chun dr a v. Niyn, 10 C.. 248 
(1883) ; and sec as to collection papers, 
Mahomed A f ah mood v. Safar Alt, 11 C., 
407, 409 (1885); so though neither state¬ 


ments under s. 161, Cr. Pr. Code (v. ante. 
p. 948) nor police-diaries (v. supra) are 
evidence in the case, they may still be 
used for the purpose of refreshing memory 
And see Tarucknath Mullick v. Jcamat 
Nosy a 5 V., 353 (1879). See Wharton. 
Ev.. § 519. 

(5) Taylor, Ev.. § 1411 ; Wharton, Ev.. 
§ 520; as ro want of stamp, see Phipson, 
Ev., 5th Ed.. 468 and ante. 

(6) Burr, .tones, Ev., § 886. 

(7) Abdul Salim v. Bmp., 49. C. 573 
(1922). 

(8) Afylapore Krishnasami v. R. (1909). 
32 M., 384; (Sankarnn Noir, J., dissenting 
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Any Criminal Court may send for the police-diaries of a case under inquiry 
or trial, and may use such diaries, not as evidence in the case but to aid it in 
such inquiry or trial. As to their use for refreshing, see note.(l) It has 
been held that a witness, who has the means of aiding his memory by a 
recourse to memoranda or papers in his power, can lawfully be required to look 
at such papers, to enable him to ascertain a fact with more precision, to verify 
a date, or to give more exact testimony than he otherwise could as to times, 
numbers, quantities, and the like.(2) 

The writing may have been either “ made by himself or by any other 
person, provided the witness examined it and knew it to be correct when the 
facts were fresh in his mind.(3) It is not necessary that the writing should have 
been made by the witness ; for it is the recollection and not the memorandum 
which is evidence. Thus a seaman has been allowed to refer to a logbook which 
though not written by himself, had from time to time, and while the occurrences 
were°recent, been examined by him.(4) So it has been said that a witness at 
Sessions might be shown his former deposition before the committing Magistrate 
in order to refresh liis memory a couple of months after, if such first deposition 
were taken immediately after the occurrence. (5) 

But it is clear that a witness should not be allowed to use any document 
to refresh his memory which was made by another person, unless he knows 
it to be correct. 

Section 159 substantially follows the English rule as to the time when the 
writing must have been made, this rule being that a writing can be used to 
refresh the memory of a witness only where it has been made, or its accuracy 
recognised, at the time of the fact in question, or at furthest so recently after¬ 
wards as to render it probable that the memory of the witness had not then 
become defective. (6) Its own peculiar circumstances and the discretion of the 
trial Judge must govern each case raising this question, which in part also 
depends on the mental character and capacity of the witness. It is clear that 
the memorandum must not be used to convey original information to the 
witness. It is, however, impossible to lay down any precise rule as to how 
nearlv contemporaneous with the fact or facts recorded, the memorandum 
must be. (7) It has, however, been said(8), that usually “ If the witness swears 
positively that the notes, though made ex. post facto , were taken down at a 
time when he had a distinct recollection of the facts there narrated, he will be 
allowed to use them, though drawn up a considerable time after the transaction 
had occurred.” But if there are any circumstances casting suspicion upon 
the memoranda, the Court should hold otherwise, as when the subsequent 
memorandum is prepared by the witness at the instance of an interested party 
or his attorney(9), or if the memorandum has been revised or corrected by such 
party or attorney. (10) 


and holding that the actual words were 
the facts to be proved) V. R. v. Rankin 
7 St. T., N. S„ 190; and Subratnania Siva 
(in re) 0909). 32 M., 12. 

(1) See Woodroffe’s u Criminal Pro¬ 
cedure in India,” s. 162. 

(2) Chapin v. Lap ham, 23 Pick., 467 
(Amer.), State v. Staton, 114 N. C., 813 
(Amer.), cited in Burr. Jones, Ev., § 877. , 

(3) Taylor. Ev., 8 1410; Wharton, Ev., 
§ 522; Burr, Jones, Ev., § 880, and nume¬ 
rous cases there cited. 

(4) Burrough v. Martin, 2 Camp., 112. 

(5) Field, Ev„ 6th Ed., 473, citing R. v. 
Williams, 6 Cox, 343. As to the use of 


depositions for refreshment, see Vaughan 
v. Martin, 1 Esp. 440; Wood v. Cooper, 
1 C. & K., 645; Wharton, Ev., § 524. 

(6) Ph. & Arn., Ev., § 484. For a 

criticism of this rule see Wigmore, Ev., 
S 761. 

(7) Recently an expression of some 
latitude, see Greenleaf, Ev., § 438. 

(8) Taylor, Ev., § 1407; and see Burr. 
Jones, F.v., § 882. 

(9) St exit k ell er v. Newton, 9 C. & P., 
313. 

HO) Anon, cited by Lord Kenyon in 
Doe v. Perkins , 3 T. R % 752, 754. 
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regard to the use of a copy of the document, the section lays at rest 
a doubtful question of English law.(l) The Act treats the copy as 'primarily 
inadmissible, though it provides for its reception under the leave of the Court 
in a case in which the non-production of the original is sufficiently accounted 
for. The copy should not be used so long as the original is in existence and its 
absence unexplained (2) ; and it should appear that the copy was made by the 
witness himself, or by some person in his presence, or at least in such a manner 
as to enable the witness to swear to its accuracy. (3) The words “ such docu¬ 
ment ” in section 160 might be thought to include “ a copy of such document ” 
to which reference is made in the last paragraph of section 159. But whatever 
may be held to be the rule in the second(4) of the three classes of cases above 
mentioned(5), a copy is clearly inadmissible in the third class.(6) Where the 
witness neither recollects the fact, nor remembers to have recognised the written, 
statement as true, and the writing wa& no£ made by him, his testimony so 
far as it is founded upon the written paper, is but hearsay, ahd a witness can 
no more be permitted to give evidence of liis inference from what a third person 
has written than from what a third person has said.(7) But the Court will 
not compel a witness to refresh his memory when the result of his doing so 
would enable cross-examining Counsel to see a document which is otherwise 
privileged. (8) 

The rule of exclusion on the ground of a document being a copy (and the rse of 
original not being accounted for) does not apply when though in form a copy, copy, 
the paper is, in reference to the question of refreshing, in the nature of an original 
or a duplicate . Thus in the case undermentioned^), which was one of a 
transcript from a waste-book kept by the clerk, copied thence into the ledger 
day by day under his checking, the ledger was admitted without production 
of "the waste-book. And though a mere extract from the original is sufficient, 
if the original is but a partial statement, only, as for example, such a case as 
that of recording a speech, a conversation or the like, where it failed to set out 
the whole verbatim it might still be used to refresh should the witness swear 
to its substantial correctness.(10) In the undermentioned casc(ll) arbitration 
proceedings had been held some years prior to suit, and at their close a draft 
minute‘of the proceedings was prepared fey the arbitrators and then fair copied 
by their clerk. A witness who was present at the arbitration, who had com¬ 
pared the draft and fair copy minutes made by the clerk, and had found the 
latter to be correct, was allowed under s. 159 to refresh his memory as to what 
occurred at the arbitration by reference to the fair copy minutes made by the 
arbitration clerk. 

Experts may refresh their memory by reference to professional treatises(12), 
tables, calculations, lists of prices and the like.(13) Bo an actuary mav refer to 

(1) Taylor, Ev., § 1408 

(2) lb., Burton v, Plummer , 2 A. & E., 

341. It has been held in America in 
some cases that the “ best evidence ” rule 
has here no application: Burr. Jones, § 

$ 81 . 

(3) Taylor, Ev., § 1408. 

(4) v. ante, pp. 988—989. “The Eng¬ 
lish rule is that if the copy be an imperfect 
extract, or be not proved to be a correct 
copy or if the witness have no mdc fend cut 
recollection of the facts narrated therein, 
the original must be used Taylor. Ev., § 

1409. 

(3) v. ante, pp. 9$8—989. 

(6) v. ante, pp. 988—989. See as to 
this question Markby, Ev.. 112 (copy not 
allowed under s. 150) Cunningham, E\., 378 
(the same); Norton; Ev., 339 (s. 159 read 

W, LE 


with s. 160 would admit the copy) ; Field, 
Ev., 6th 1 2 3 4 * 6 Ed., 475 (Act is silent as to use 
of copy under s. 160). 

(7) Grecnleaf, Ev.. § 436. 

(8) Nami Chand v. Wallace, 4 C. L. J., 
268. 

(9) Burton v. Plummer, 2 A. & E., 344 : 
and see Horne v. Mackenzie, 6 C. & F., 
628, 630, 645; Phipson, Ev., 3rd Ed., 446; 
ib.. 5th Ed.. 467: 

(10) The O’Connell Case, Armstrong 
and Trevor. 235. 

(11) tfistarini Dassi v Xuwlo [.all, 5 
C. W. N. xvi (1900). 

(12) S. 159. Tn this instance, there iu 
of course no condition attached as to the 
persons by whom or the time when the 
document must have been made. 

(13) Taylor, Ev., S§ 1422, 3406. 
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the Carlisle Tables when called upon to give evidence respecting the value of 
an annuity on joint lives ; an architect may refresh his memory with any 
price-list of generally acknowledged correctness ; a medical man may strengthen 
his recollection by referring to books which he considers to be works of autho¬ 
rity ; and so forth. (1) 

This section awards to the adverse party a right to the production and 
inspection of, and cross-examination upon, all that is made use of for the purpose 
of refreshment. J he grounds upon which the right is given have been adverted to 
in the note dealing with the principle upon which these sections are founded.(2) 
According to Jimglish law, the memory may be refreshed previously to the trial, 
without the production of the document there, however much its absence 
might be matter of observation(3) : though if produced, the other side have a 
right to see it and cross-examine upon it. This Act, however, by the use of the 
words w/me under examination ” in section 159, apparently contemplates 
the use of the document in Court, whether or not it has also been previously 
referred to , and section 161 enacts that the document referred to while under 
examination must be produced and shown to the adverse party ” It would seem 
therefore that m every case where a document is used to refresh the memory 
1 ^ ll * 1 2 3 * S * ,i £ ■ , a e tnal.(4) The adverse party is apparently entitled 
under the section to cross-examine not only on the particular part referred 
to, but on the document genera 11 v a 0 ,, *- • .. 

other than those referred to.vpS 7 ' cross-examination on matters 

The section says the document must be shown to the adverse party if he 
retires it: or if the object of the question be attained, it may be unnecesfarv 
for the Counsel for the other side to ask to look at the document (6) Th'e 
opposite party has a ngbt to look at any particular writing before or at the 
moment when the witness uses it to refresh his mpirinm ^ i * or at tn ° 
particular question; but if lie then neglects to exonis", l i. to answer a 
continue to retain the right throughout'the whole of the 1 ’ , 10 cannot 

tion of the witness.(7) And it do* not 

to see a writmg which contains the statement of a witness taken down bv the 
police, that he is therefore entitled to see other writings which contain the state¬ 
ments of persons other than that witness, and which have no connection with 
the witness’s statement except that they were taken in the course of the same 
enquiry by the police. (8) It- is not necessary for the adverse party to put- in 
the document as part of lus evidence, merely because he has looked at it or has 
cross-examined the witness respecting entries which have been previously 
referred to.(9) It has however been held in England that if he goes further and 
cross-examines as to other parts of the memorandum, he thereby makes it* his 
own evidence(lO) ; a matter as to which the section is silent. 


( 1 ) lb.; v. ante, p. 421. 

(2) v. ante, pp. 991—992. 

(3) Kensington v. Inglis, 8 East., 273 ; 
Burton v. Plummer, 2 A. & E., 341; 2 Ph. 
& Arn., Ev., 841 ; it is however usual and 
reasonable to produce the document: Tay¬ 
lor, Ev., § 1413. 

(4; See observation in Goodeve Ev 
212, on s. 46, Act II of 1855, which ran 
“ A witness shall be allowed before any 
such Court or person aforesaid to refresh 
hie memory.’' With regard to police- 
diancs, v. ante and Lack mi v. Bmp. 23 
0922) and now Woodroffe's 
' Criminal Procedure.in India.” 

(5) Sec Goodeve. Ev., 212 ; and Tay¬ 

lor, Ev., § 1413, cited post , but In re 

Jhubboo Mahton , 8 (!.. 739, 745 (1882); 


1'icld, J„ said " The opposite party may 
look- at the writing to see what kind of 
writing it is, in order to check the use of 
improper documents; but 1 doubt whether 
he is entitled, except for this particular 

ST’j /T thc witness as *° 

ether and independent matters contained 
m the same series of writing. The 
Court may limit the right of inspec¬ 
tion to such portions of the paper as are 
relevant. Wharton, Ev., § 525 

,, Se ? r 5 or example r n re Jhubboo 
Mahton, 8 C., /39, 743 (1882). 

744 7 ( 1882^ Jhubh °° Mahton, 8 C., 739 

( 8 ) lb. 

(9) Taylor, Ev., § 1413 

(10) lb. 
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It is to be observed that it is only when a document is used for purposes 
Teferred to in sections 159, 160, that the adverse party has a right to see and 
•cross-examine upon it; and therefore, “ if a paper be put into the hands of a 
witness, merely to prove handwriting, and not to refresh his memory, or if 
being given to the witness for the purpose of refreshing his memory, the ques¬ 
tions founded upon it utterly fail, the opposite party is not entitled to see it, 
except sufficiently to enable him to recognise it, if it be subsequently offered 
in evidence, or to re-examine upon it, and may not comment upon its contents. 
Indeed, if under these circumstances he read it or comment on it, he may be 
required by his adversary to put it in.(l) 

There are other modes of refreshing the memory of witnesses than the use 
of memoranda in writing. While a party cannot, as a rule, cross-examine his 
own witness, if a witness have given an ambiguous or indefinite answer, or if 
his memory is at fault, the Court, in the exercise of a proper discretion, may 
allow verbal enquiry as to statements, or circumstances, which may tend to 
enable the witness to recollect more clearly the fact sought to be proved.(2) ^ 


162. A witness summoned to produce a document sLall, 
if it is in his possession or power, bring it to Court notwith¬ 
standing any objection which there may be to its production or 
to its admissibility. The validity of any such objection shall be 
decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless 
it refers to matters of State, or take other evidence to enable 
it to determine on its admissibility. 

If for such a purpose it is necessary to cause any document 
to be translated, the Court may, if it thinks fit, direct the translator 
to keep the contents secret, unless the document is to be given 
in evidence : and, if the interpreter disobeys such direction, he 
shall be held to have committed an offence under section 166 of 
the Indian Penal Code. 

Principle. —The summons toproduce a document is, like the summons to 
appear as a witness, of compulsory obligation, and must be obeyed by the 
witness, who has no more right to determine whether the documents shall be 
produced than whether he shall appear as a witness. It is his duty, therefore, 
to attend and bring with him the documents according to the exigency of the 
summons, it being for the Court alone to determine both as to the admissibility 
of the document, or whether they should be produced and exhibited.(3) 

8. 3 (“ Docume)it”) a. 123 (Documents referring to matters of 

*8. 121—131 ( Privilege .) State.) 

a. 3 (“ Court: 1 2 ) 

Taylor, Ev., § 1240; 2 Ph. & Arn., Ev.,425; Roscoe, Nisi Prius, Ev., 154—156; Field* 
!Ev., 6th Ed., 476, 477, 409, 410. 


(1) Taylor, Ev.. § 1413, and cases there 
•cited. 

(2) Burr. Jones. Ev., § 886, and v. 

ante, s. 143. “ Defective Memory.” 


(3") Burr. Jones, Ev., § 801, citing Aincy 
v. (.png. 9 East., 483; Doe v. Kelly, 4 
Dow!, *273: R. v. Russell , 7 Dowl, 693; 
R. v. Dixon, 3 Burr. (1687). 


Other 
modes of 
refreshing 
memory. 


Production 
of docu¬ 
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Translation 
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ments. 
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The rule of English law is similar. For when a witness is served with 
subpoena duces tecum, he is bound to attend with the documents demanded 
therein, and he must leave the question of their actual production to the Judge- 
who will decide upon the validity of any excuse that may be offered for with¬ 
holding them.(l) When so brought into Court, the production of the documents 
in evidence will be excused where it has been declared to be privileged from 
disclosure under this Act, as where it is the third party’s title-deed(2), Or a 
confidential communication professionally made between a legal adviser and his 
client(3) or the like. When the production is excused, secondary evidence is 
admissible (4), and if the document be brought into Court by a witness, who- 
says that he is instructed by the owner to object to the production of it, this is. 
enough to justify secondary proof without subpoenaing the owner himself to 
make the objection in person. (5) It is obvious that a witness cannot be com¬ 
pelled to produce a document by a summons, unless such document is under 
his control or possession. So a mere clerk in a bank is under no obligation to- 
produce its books when they are under the control of the cashier (6) ; and it was 
no held as to the secretary of a railway company, as he was only the employee 
of the directors(T) ; nor are documents filed in a public office so in the possession 
of a clerk there, as to render it necessary, or even allowable for him to bring 
them into Court without the permission of the head of the office.(S) But one 
having the actual custody of documents may be compelled to produce them 
although they are owned by others.(9) The validity of any objection made 
by the person producing the document will be decided by the Court. And the 
Court has jurisdiction to punish disobedience to a subpoena by attachment even 
when the disobedience is not wilful.(10) 

The provision that the Court may, if it sees fit, inspect the document (unless 
it refers to matters of State) appears not to be in accordance with the rule 
as laid down in some English cases For it has held that when the witness 
declines to produce a document on the ground of professional confidence, the 
Judge should not inspect it to see whether it was one which he ought to with- 
hold ; and it seems that the mere assertion on oath by the solicitor that it is 
a title-deed or other privileged document is conclusive."(ll) 


(1) Amey V. Long, 9 East., 473; Roscoe 
N. P., Ev., 154—156; Taylor, Ev., § 1240; 
2 Ph. & Am., 425. An attachment will 
lie for contempt in case of disobedience 
even though it may be very questionable 
whether the person summoned would be 
bound to submit the document to examin¬ 
ation in the event of his bringing it into 
Court. R, v. Greenaway, 7 Q. B., 126; 
R* v. Carey, ib.; as to the penalty for 
non-production, see Penal Code, s. 175. 
As to care in summoning Government 
Officials for production of documents, sec 
l.axtuan Rao v. Vithoba, 45 I C., 898. 

(2) S. 130, ante. 

(3) Ss, 126 —127, ante, and see gene¬ 
rally ;s. 121—131, ante. 

(4; Doe v. Ross, 7 M. & W., 103; 
Marston v. Donnes , 1 A. & E., 31; see 
ante, pp. 511 515, where this question is 

discussed. 

(5) Phelps v. Prow, 3 E. & B., 430: it 
seems to be sufficient if one only of 
Kc\eral interested parties object. Newton 
v. Chaplain, 19 f,. J„ C. P„ 374: see also 


K car sic y v. Phillips, 10 Q. B. D., 465; 
Roscoe, N. P. t Ev., 156. 

(6) Dank of Utica v. Hillard, 5 Cow., 
154, (Amer.) ; United States Exp. Co. v, 
Henderson, 69 Jowa, 40 (Amer.) cited in 
Burr. Jones, Ev. § 802. 

(7) Crowthcr v. Appleby, L. R., 9 C P 

27. ' * *' 

(8) Thornhill v. Thornhill } 2 J. & \V\. 
347: Austin v. Evans, 2 M. & Gr. 430. 

(9) Amcy v. Lotig , 1 Camp., 17;’s. c., 
9 East., 473 ; Corsen v. Dubois, 1 Ilolt 
239. 

(10) R. v. Dayc (1908). 2 K. B., 333 
(Diva. Ct.). 

(11) Roscoe. N. P. Ev., 156, citing Doc 
v James, 2 M. & Rob.. 47; Volant v. 
Soyer, 13 C. B., 231. “There have, how¬ 
ever, been cases in which the Judge has 
inspected documents in order to decide 
upon their admissibility. If it be objected 
on the out side that it is impossible for 
a judge who discharges the functions of 
Itidge and Jury, to avoid receiving some 
impression from the document if he do 
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^^Tlie Court may also, in order to decide on the validity of the objection, take 
other evidence to enable it to determine on its admissibility. “ All questions 
as to the admissibility of evidence are for the Judge. It frequently happens 
that this depends on a disputed fact, in which case all the evidence adduced 
both to prove and disprove that fact must be received by the Judges— and 
however complicated the facts or conflicting the evidence—must be adjudicated 
on by him alone. ,; {1) Thus the* Judge must equally (for example) decide whether 
a confession should be excluded by reason of some previous threat or promise, 
and whether a document is protected from disclosure as being a confidential 
•communication or the like.(2) 

0. XI, r. 14(3) of the Civil Procedure Code empowers the Court during the 
pendency of the suit to order the production by any 'party thereto of such of the 
•documents in his possession or power relating to any matter in question in such 
suit as the Cotut thinks right. Under the similar rule in England it has been 
held that the right to the production and inspection of documents does not 
apply to documents which are not in the sole possession or power of the party 
to the suit who is called upon to produce them, but are only in his possession 
or power jointly with some other person, who is not before the court.(4) The 
provision that the translator may be ordered to keep the contents of a 
•document secret refers to cases where a document is claimed to be privileged 
from production in evidence, but its translation is necessary in order that the 
Court may ascertain whether the claim of privilege is well founded or not. 
Section 1 66 of the Penal Code deals with the case of a public servant disobeying 
a direction of the law with intent to.cause injury to .any person. Of course 
secrecy is unnecessary, if the document is to be given in evidence. In con* 
nection with this subject it may be noted that when documents are put in for 
the purpose of formal proof, it is in the discretion of the Court in criminal 
proceedings to interpret as much thereof as appears necessary. (5) 

Documents referring to matters of State stand upon a peculiar footing. 
Section 123 makes the giving of evidence derived from unpublished official 
records relating to affairs of State entirely dependent upon the discretion of the 
head of the department concerned.(6) It may be therefore perhaps said to be 
unnecessary for the Judge to have the right of inspecting any document of this 
<?haracter(7) ; though he must necessarily have such right in the case of other 
privileged documents in order that he may judge as to their admissibility and 
obligatory production in evidence. The person in custody of what he considers 
a privileged State document must bring it with him to Court. that the latter 
may decide whether it is a document of that character or not. The position of 


look at it. it may be urged on the other 
side that the rule of inspection provides a 
safeguard against futile or dishonest ob¬ 
jections and effects a great saving of the 
time of the Court.” Field, Ev\. 6th Ed. 
4 76—477. 

(1) Taylor. Ev., § 23A. 

(2) lb. 

(3) Woodrotfe and Ameer AH, Civil 
Procedure. 2nd Ed., p. 793. 

(4) Kcarslcy v. Philips, 10 Q. B. D., 
465 followed, in Murray v. Walter, Cr. 
9r Ph., 114. See the latter and kindred 
cases discussed with reference to the pro¬ 
cedure to be adopted in this country in 
Haji Jakarta v. Ilaji Kasim. 1 B., 496 
(1876), where it was held that one partner 
of a firm represents the other partners fof 
ilu purposes of. production of documents. 
Sec also Taylor v. Riwdelt. Cr. & Ch., 104; 


1 Philips 222, 226; Kcttlewcll x.'Barslow, 
L. R.. 7 Ch. App., 686 [the fact that per¬ 
sons not parties to the suit arc interested 
in the document is no ground for resisting 
production! ; London and Yorkshire Bank, 
Ld. v. Cooper, 15 Q. B. D., 473 [custody 
of liquidator]. 

(5) Cr Pr. Code, s. 361 : see also R, v. 
Amirnddin, 7 B. L. R.. 36. 71 (1871). 

(6) Being in this in accordance with 
Pcatson v. Skene, 5 H. N.. 838; see 
Nagaraja Pillai v. Secretary of State, 39 
M 304 (1916). 

(7) Cunningham, Ev. 380; In Jicnnessy 
v. Wright, 1 Q. B. D., 509, 515, Field. T„ 
said that he should consider himself en¬ 
titled privately to examine the document 
to sec whether the fear of injury to the 
public service was the real motive for the 
objection. 
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ie words “ unless it refers to matters of State ” in the second paragraph of the 
section, appears to show that the Court, although it may not inspect a docu¬ 
ment relating to matters of State, may yet take other evidence to enable it to 
determine on its admissibility.(1) Apparently, upon the objection and state¬ 
ments of the person appearing with the document, the Court will determine 
whether it is or is not a State document. If the Court decides that it is a State 
document, then it is for the head of the department alone to determine whether 
evidence shall be given of it or not.(2) 

It has been said that in the case of State proceedings the Court cannot 
inspect them for the purpose of seeing if they are privileged and must take their 
character upon the word of the public officer, who has them in his custody.(3) 
But by this it is conceived, is meant that the officer states those facts touching 
the document which in his opinion show that it is one coming within the pur¬ 
view of section 123, and the Court then (though bound by the officer’s statement 
and forbidden to inspect the document) determines whether those facts do or 
do not give the document the character claimed for it. Otherwise it does not 
appear that there is any function assigned to the Court in the matter, or that 
there is any reason why such a document is required to be produced in Court, 
unless it be that the officer may publicly and in the presence of the Judge claim 
privilege from production. The oath of secrecy which is taken by income-tax 
officers does not apply to cases in which they are summoned to give evidence 
in a Court of Justice. (4) Kule 16 of the rules made by the Local Government 
under s. 38 of the Income-tax Act (II of 1886) does not applv to the production 
of income-tax papers m a Court of Law in a suit between two partners.(5) In 
a later case m the Privy Council it was said that a presiding Judge should 
endorse with his own hand on every document proved or admitted in evidence 
a statement that it was so proved against or admitted bv the partv against 
whom it was used, as enjoined by the Civil Procedure Codes of 1877 and 1882 
and practically re-enacted by the present Civil Procedure Code (0. XIII, r. 4) 
and that for the future, the Privy Council in hearing Indian Appeals would 
refuse to read or to permit to be read any such document not so endorsed. (6) 


In the undermentioned case(/), the Magistrate of a district refused to pro¬ 
duce a written report made to him by a Magistrate in charge of a di\ isioi 
district as to the result of an enquiry made by the latter under the provisions 
of section 135 of the Criminal Procedure Code, into the cause of a sudden and 
unnatural death. When the case came before the High Court, the District 
Magistrate appeared, through Counsel, with the report, ready to produce it 
if the High Court held it not to be privileged, or to show it to the Judges if they 
desired to see it before making their order, but submitted, amongst other 


(1) See Field, Ev., 6th Ed., 409—410; 
where also other tentative interpretations 
of this section so far as it concerns State 
documents are to be found, which appear 
to the author to be hardly supportable. 

(2) Cunningham, Ev., 380 ; but there is 
no necessity, as has been held in England 
{Kain v. Farrer, 37 L. T., N. S., 469; 
doubted in Hennessy v. Wright, 21 Q. B. 
D., 509 ( 523), for him to give his reasons 
for the non-production of the document 
(assuming that it is found to be in fact 
a document of State), and to come and 
gay that he objects to the production on 
grounds of public policy. Ib., see s. 123, 
ante. 

(3) Mayne’s Criminal Law, 86. 

(4) Ib., citing Lee v. Birrcll, 3 Camp., 
337, and stating that Scotland, C. J., in 


v. Yakata Khan, 2 Mad., Sessions 

1863, compelled the production of income- 
tax schedules, though the objection was 
taken by the officer who appeared, and see 
Vcnkatachella Chettiar v. Siampatha Chet- 
tiar, 32 M., 62. Ref. to in Collector of 
J aim pur v. Jamna Prasad, 44 A., 360. 

(5) /adobram Dey v. Bulloram Day, 26 
C., 281 (18991. Ref. to in Collector of 
Jaunpur v. Jamna Prasad, 44 A., 360. 

(6) Sadik Husain Khan v. Hashim Ali 
Khan, V. C. 3S A., 627 (1916). O. XIV. 
r. 4. only provides that certain particulars 
shall be endorsed and that the Judge shall 
sign or initial such endorsement. See 
Woodroffe and Ameer Aliks “ Civil Pro¬ 
cedure Code M second edition, p. 807. 

(7) In re Troylokhaimth Biswas , 3 ('.. 
742 (1878). 
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grounds, that the report was a communication privileged under section 124 of 
this Act. It was held that this report was not a judicial proceeding and that 
the District Magistrate was justified in refusing to produce it. 

163. Wlien a party calls for a document which, he has evidence 5 
given the other party notice to produce, and such document is document; 
produced and inspected by the party calling for its production, for and 
he is bound to give it as evidence if the party producing it re- Produced 
quires him to do so. 


Principle. —See note, 2 10S ^ 

s. 3 ( “ Documents.”) as. 65, 66 (Notice to produce.) 

Taylor, Ev., § 1718; Wharton, Ev., § 156. 


COMMENTARY. 


The production of papers upon notice does not make them evidence in P/JJ3uceS S 
the cause, unless the party calling for them inspects them, so as to become after 
acquainted with their contents ; in which case he is obliged to use them as notice, 
his evidence, at least if they be in any way material to the issue.(1) Where a 
party to a case calls for a document from the other party and inspects the same, 
he takes the risk of making it evidence for both parties. It rests, however, upon 
the party who calls for and inspects a paper to adduce evidence of its genuine¬ 
ness if that be not admitted.(2) The reason for this rule is that it would give 
an unconscionable advantage to a party to enable him to pry into the affairs 
of his adversary, without at the same time subjecting him to the risk of making 
whatever he inspects evidence for both parties. (3) 


When A calls upon B to produce a document and B produces it, this prima 
facie avoids the necessity of proving such document on A*s part where it is 
relied on by B as part of his title.(4) Where notice has been given to the oppo¬ 
nent to produce papers in his possession or power, the regular time for calling 
for their production is not until his case has been entered upon by the party 
who requires them ; till which time the other party may, in strictness, refuse to 
produce them, and no cross-examination as to their contents is then allowable. 
Still, it is considered rigorous to insist upon this rule, and as a due adherence to 
it would be productive of inconvenience, the Judges are very unwilling to 
enforce it.(5) And according to tho English practice, a party who has given 
his opponent notice to produce certain documents is allowed to call for them 
at any stage of the hearing. 


164. When a party refuses 
he has had notice to produce, 


to produce a document which 
he cannot afterwards use the 


(I) Taylor. Ev., § 1817 and cases there 
cited. If tho party giving the notice dec¬ 
lines to use the papers when produced, 
this, though matter of observation, will 
not make them evidence for the adverse 
party; Sayer v Kitchen, 1 F.sp., 210 for 
if notice to produce invested the instru¬ 
ment called for with the attribute of evi¬ 
dence, testimony incapable of proof might 
be brought into a case by such notice: 
Wharton, Ev., § 156; though it is other¬ 
wise, as the section says, if the papers 
are inspected by the party calling for 
them, see Norton. Ev., 252. A person is 


not obliged to put in evidence the papers 
called for by him; Wharton, Ev., § 156. 

(2) Mahomed v. Abdul, 5 Bom. L. R., 
380 (1903). 

(3) Taylor, Ev., § 1817; in Wharton v. 

Routlcdrjc, 5 Esp., 235; Lord Ellenborough 
said: “You cannot ask for a book of the 
opposite party and be determined Oil xhe 
inspection of it whether you will use it 
or not. If you call for it you make it 
evidence for the other side, if they think 
fit to use it." * 

(4) Wharton, Ev., § 156. 

(5) Taylor, Ev., § 1817. % 


Using as 
evidence 
doouments 
production 
of which 
was refused 
on notice 
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/1000 DOCUMENTS NOT PRODUCED AFTER NOTICE. 

document as evidence without the consent of the other party 
or the order of the Court. 


Illustration. 

A sues B ou an agreement and gives B notice to produce it. At the trial A calls for 
the document and B refuses to produce it. A gives secondary evidence of its contents. 

B seeks to produce the document itself to contradict the secondary evidence given by A 
or in order to show that the agreement is not stamped. He cannot do so. 

Principle. —See Note, f°sl. 

s. 3 (“ Document”) ss. 56, 66 {Notice to produce.) 

s. 89 (Fresumption as to documents not 
produced.) 

Taylor, Ev., § 1818 ; Wharton, Ev., § 157. 


COMMENTARY. 


A party is not permitted after declining to produce a paper, to put it in 
evidence after it has been proved by his opponent by parol. Should he be 
allowed to do so, he would be able to hold back the paper, until he saw whether 
its parol rendering would be favourable or unfavourable to him, and thus to 
obtain an unjust advantage over his opponent. The same rule is applied when 
the party calling for the paper has proved a copy, in which case the holder of 
the paper cannot produce it and object to the reading of it without proof by an 
attesting witness. Nor can he after refusing to produce put the paper into the 
hands of his opponent’s witness for cross-examination or produce and prove 
it as part of his own case.(l) He is in effect bound by any legal and satisfactory 
evidence produced on the other side.(2) 

It has been declared as the rule that the mere non-production of docu¬ 
ments on notice has no other legal effect than to allow secondary evidence, but 
the weight of authority sustains the view that there n.av also be a presumption 
that the evidence withheld would have operated unfavourably to the partv 
refusing to produce it.(3) There is a presumption further tha,t a document 
called for and not produced after notice was attested, stamped and executed 
in the manner required by law.(4) 

165 . The Judge may, in order to discover or to obtain 
proper proof of relevant facte, ask any question lie pleases, in any 
form, at any time, of any witness, or of the parties, about any 
fact relevant or irrelevant; and may order the production of 
any document or thing: and neither the parties nor the agents 
shall be entitled to make any objection to any such question or 
order, nor, without the leave of the Court, to cross-examine anv 
witness upon any answer given in reply to any such question : 

Provided that the Judgment must be based upon facts 
declared by this Act to be relevant and duly proved : 


M) Wharton, Ev., § 157; Taylor. Ev.. 
§ 1818; burr. Jones, Ev., $§ 117. 223. 

(2) Norton, Ev., 252; where it is also 
stated that the document cannot be used 
to refresh the memory of a witness; citing 
Till v. Ainsworth, Bristo, 1847; Wilde, 
C. J., MSS# As to the prevalence of a 


similar rule when a party determines upon 
Keeping back a chattel; see Lewis v. Hart¬ 
ley. 7 C. &P.. 405; or refusing to give 
inspection, see Civ. Pr. Code, O. XI, r. 15 
Woodroffe & Amir AH, 2nd Ed. 794. 

(3) Burr. Jones, Ev., 17. 

(4) S. 89, ante. 
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Provided also that this section shall not authorize any Judge 
to compel any witness to answer any question, er to produce 
any document which such witness would be entitled to refuse 
to answer or produce under sections 121 to 131, both inclusive, 
if the question were asked or the document were called for by 
the adverse party ; nor shall the Judge ask any question which 
it would be improper for any other person to ask under section 
148 or 149 ; nor shall he dispense with primary evidence of any 
document, except in the cases hereinbefore excepted. 


Principle. —“ This section is intended to aim the Judge with the most 
extensive power possible for the purpose of getting at the truth. The effect oh 
this section is that in order to get to the bottom of the matter before it, the 
Court will be able to look at and enquire into every fact whatever ,? (1) ; and 
thus possibly acquire valuable indicative evidence (v. post) which may lead to 
other evidence strictly relevant and admissible. The Court is not, however, 
permitted to found its judgment on any but relevant statements, because such I 
a permission would lead to reliance on second-hand reports, would waste time 
and open a wide door for fraud. (2) And the discretion given is exercisable 
subject to correction by the ($ourt of appeal.(3) See further Notes, post. 


s. 3 (“ Relevant.”) 

a. GO, Pro v. 2 [Production of chattel.) 

ss. 133, 145—151 ( Gross-evamination.) 

s. 3 (“ Document.”) 

ss. 148, 149 (Questions to credit.) 


s. 3 (“ Fact”) 

a. 3 (“Court ”) 

s. 3 (“ Proved”) 

ss. 121 — 131 (Privilege.) 

S3. 61 — 65 (Primary evidence.) 


Steph, Introd., 161 —103, 73; Best, Ev., §§ 86. 93; Wharton, Ev., § 2S1 ; Taylor, 
Ev., §§ 1477, 23—27 ; Rosjos, Cr. Ev., 13th El., 115; Norton, Ev., 323. 342, 05; Markbv, 
Ev., 114, 115. 


COMMENTARY. 


The Judge may question the witness either in the manner and with the QuesUons 
•object followed by the parties, or he may avail himself of the more extended by the 
power of interrogation which is given to him under the terms of this section. Jlul £ e - 
It has been a matter of juristic “ dispute whether a Judge can, on his own 
motion, put to the witness questions independently of Counsel, so as to bring 
out points Counsel designedly or undesignedly overlook. On one side, it has 
been urged, in conformity with the scholastic view, that the Judge is confined 
to the proof adduced by the parties. On the other side, it is insisted that it 
is absurd for a Judge with a witness before him not to do what he can to elicit 
the truth. So far as concerns the abstract principle , writers on the English 
Common Law repeatedly affirm the scholastic view that the Judge must form his 
judgment exclusively on the proof brought forward by the parties. So far as 
concerns the practice , Judges both in England and in the United States, do not 
hesitate to interrogate a witness at their own discretion, eliciting any facts they 
deem important to the case.”(U Again, “ the Judge has a certain latitude 


(11 Steph. Introd'.. 162; and sec Best, 
Ev., 86. 93. 

(2) Steph. Introd., 162. J63. 

(31 Surcndra Krishna Mandal v. Ranee 
Dassre. 33 C. L. J.. 34 (19211. 

(4) Wharton. Ev. § 281. Sec Taylor, 
Ev.. § 1477; Roscoc, Cr. Ev., 13th 
Ed.. 115; R. v. Remnant, R. & R. 136; 
Coulson v. DisboroHgh, 2 Q. B. D. (1894). 


316. “ The Court always may, and often 

dots, examine a witness at the close of 
hi? examination. The Court is not bound 
by the same rules as to leading questions, 
etc. The Court may put what questions 
it plcises and in what form it pleases; 
and most usefully so where the examina¬ 
tion has not been scientifically or skilfully 
conducted." Norton. Ev., 323. As to the 
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him with respect to the rules of forensic proof. He may ask any ques¬ 
tions in any fonp. and at any stage of the cause, and to a certain extent even 
allow parties or their advocates to do so. This, however, does not mean that 
he can receive illegal evidence at pleasure ; for, if such be left to the jury, a 
new trial may be granted, £ven though the evidence were extracted by ques¬ 
tions put from the Bench,but it is a power -necessary to prevent justice being 
defeated by technicality , to secure indicative evidence, and in criminal cases to 
assist in fixing the amount of punishment. And it should be exercised with 
due discretion.”(1) It is this latter object (the securing of indicative evidence) 
which is the main ground for the enactment of this section. “ It may be 
objected, (and indeed, Bentham’s Treatise on Judicial Evidence is founded on 
the notion) that by exclusionary rules like the above [i.e., rules of evidence] 
much valuable evidence is wholly sacrificed. Were such even the fact, the evil 
would (it is replied) be far outweighed bv the reasons already assigned for impos¬ 
ing a limit to the discretion of tribunals in declaring matters proved or disproved. 
But when the matter comes to be carefully examined it will be found, that the 
evidence in question need seldom be lost to justice ; for however dangerous 
and unsatisfactory it would be as the basis of final adjudication, it is often 
highly valuable as indicative evidence(2): that is, evidence not in itself receiv¬ 
able but which is 4 indicative ’ of better. Take the case of derivative evidence ; 
a witness offers to relate something told him by A ; this would be stopped by 
the Court; but he has indicated a genuine source of testimony, A , who may be 
called or sent for. So a confession of guilt which has been made under promise 
of favour or threat of punishment is inadmissible by law ; yet any facts dis¬ 
covered in consequence of that confession,—such, for instance, as the finding 
of stolen property—are good legal evidence. Again, no one would think of 
treating an anonymous letter as legal evidence against a party not suspected 
of being its author, yet the suggestions contained in such letters have occa¬ 
sionally led to disclosures of importance. In tracing the perpetrators of crimes 
also, conjectural evidence is often of the utmost importance, and leads to proofs 
of the most satisfactory kind, sometimes even amounting to demonstration; 
It is chiefly, however, on inquisitorial proceedings—such as coroner’s inquests, 
inquiries by Justices of the Peace before whom persons are charged with offences, 
and the like—that the use of 4 indicative evidence * is most apparent, though 
even these tribunals cannot act on it.(3) 


This therefore “ is a most important section. Its provisions, though they 
may be in some respect not in accordance with English ideas, are wholly suited 
to the state of things which exists in India out of the Presidency-towns. (4) 
-In his Introduction to the Evidence Act(5), Sir J. F. Stephen remarks :— 
M Where a man has to inquire into facts of which he received in the first instance 
very confused accounts, it may, and often will, be extremely important for 


recall and' examination of witnesses by 
the Court; sec O. XVIII, r. 17, Wood- 
roffe & Amir Ali, 2nd Ed., 849, Civ. Pr. 
Code; s. 540 t Cr. Pr. Code. 

(1) Best, Ev., §'86. 

(2) In one place llcntham also culls it 
** Evidence of Evidence, 1 ' 3 Jud. Ev., 554. 

(3) Rest, Ev., 5 93. 

(4) Field, Ev., 6th Ed., 479, 480. In 
Norton, Ev. t 342, it is said of this section 
that it “ merely embodies the existing law 
as to the power of the Judge to put ques¬ 
tions n . Sir William Markhy also in his edi¬ 
tion of the Act (p. 115) is of opinion that 
on the construction of the section given 
in the text (v. post) every Magistrate in 
India possesses already all the powers of 


seeking after evidence which this 
section gives him. Sea Woodroffe and 
Amir All’s Civ. Pr. Code. O. XVI. r. 14., 
2nd. Ed. t 832. [Court may of its own 
accord summon as witnesses strangers to 
suit and see O. X. r. 4, p. 748; ib,, Wood- 
roffe and Amir Ali, 2nd Ed. 775 ib., by 
which the Court may direct any party to 
a suit to appear in person for examination, 
and O XVIII, r. 17, p. 822, ib., 2nd Ed. 
849 by which the Court may recall aud 
examine a witness] and Cr. Pr. Code, s. 
540 1 power to summon witness and exa¬ 
mine] . As to the examination of accused 
persons, see Gya Singh v. Mahomed Soli- 
man, 5 C. W.~N., 864 (1901). 

(5) Pp. 161, 162. 
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trace the most cursory and apparently futile report, and facts, relevant 
in the highest degree to facts in issue, may often he discovered in this manner. 
A policeman or a lawyer engaged in getting up a case, criminal or civil, would 
neglect his duty altogether, if he shut his ears to everything which was not 
relevant within the meaning of the Evidence Act. A Judge or Magistrate in 
India frequently has to perform duties which in England would be performed 
by police-officers or attorneys. He has to sift out the truth for himself as well 
as he can, and w r ith little assistance of a professional kind. Section 165 is 
intended to arm the Judge with the most extensive power possible for the 
purpose of getting at the truth. The effect of this section is that, in order to 
get to the bottom of the matter before it, the Court wall be able to look at and 
inquire into every fact whatever.” 


And in the Select Committee the framer of the Act observed as follows 
“ That part of the law of evidence which relates to the manner in which wit¬ 
nesses are to be examined assumes the existence of a w r ell-educated Bar, co¬ 
operating with the Judge and relieving him practically of every other duty 
than that of deciding questions which may arise betwreen them. I need hardly 
say that this state of things does not exist in India, and that it would be a great 
mistake to legislate as if it did. In a great number of cases—probably the 
vast numerical majority— the Judge has to conduct the whole trial himself. In all 
cases lie has to represent the interests of the public much more distinctly than 
he does in England. In many cases he has to get at the truth, or as near to it 
as he can by the aid of collateral inquiries, which may incidentally tend to 
something relevant; and it is most unlikely that he should ever wish to push an 
inquiry needlessly, or to go into matters not really connected w r ith it. We 
have accordingly thought it right to arm Judges with a general power to ask 
any questions, upon any facts, of any witnesses, at any stage of the proceed¬ 
ings, irrespectively of the rules of evidence binding on the parties and their 
agents, and we have inserted in the Bill a distinct declaration that it is the 
duty of the Judge, especially in criminal cases, not merely to listen to the evi¬ 
dence put before him but to inquire to the utmost into the truth of the matter.(1) 
We do not think that the English theories, that the public have no interest in 
arriving at the truth, and that even criminal proceedings ought to be regarded 
mainly in the light of private questions between the prosecutor and the prisoner, 
at all suited to India, if indeed they are the result of anything better than 
carelessness and apathy in England.” 


Under this section, which applies to both criminal and civil proceedings, 
the Judge may ask any question in any form: as for instance a leading ques¬ 
tion^) ; and he has equal liberty with regard to the substance of his question, 
which may be about any fact, relevant or irrelevant. But it is to be noted that 
the section only empowers the Judge to ask irregular questions <k in order to 
discover or obtain proper proof of relevant facts” that is, in order to discover or 
obtain regularly admissible evidence.(3) He may not introduce into the case 
any irregular evidence he pleases. This is indicated by the first Proviso , which 
requires that the judgment be based upon facts declared by the Act to be rele¬ 
vant and duly proved. So in a trial for murder, where the weapon hud not 
been found, a witness might state in answer to the Judge that he had heard 
that the accused had secreted it in a certain ditch. This statement, being 
hearsay, would be inadmissible as evidence in the case itself, but the Judge 
by means of it might be able to direct au inquiry which would lead to the 


(1) The bill was subsequently some- (3) See R. v. Lakshman, 10 B,, f#5 

what modified in this respect. (1885V 

(2) Norton. Ev.. ( 323. 
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weapon being found.(1) If also a Judge should doubt as to the relevancy of a 
fact suggested, he can, if he thinks it will lead to anything, ask about it himself 
under this section.(2) There is accordingly no relaxation of the rules pre¬ 
viously laid down as to relevancy. The section merely authorises questions 
the object of which is to ascertain whether the case is or is not [or may be] 
proved in accordance with those rules. (3) 

It has, however, been held that it is not the province of the Court to eXr 
amine the witnesses, unless the pleaders on either side have omitted to put some 
material question or questions ; and the Court should, as a general rule, leave 
the witnesses to the pleaders to be dealt with as laid down in section 138 of this 
Act. In the case, now cited, at a trial before a Sessions Court(4), the Judge, 
on the examination-in-chief of the witnesses for the prosecution being finished, 
questioned the witnesses at considerable length upon the points to which he- 
must have known that the cross-examination whouid certainly and properly 
be directed : a course which it was observed must have rendered .the greater 
part of the cross-examination ineffective. 

The Judge is also empowered to order the production of anv document 
or thing, but this is subject to the condition in the second proviso that the 
Judge is not hereby authorized to compel the production of any document 
which the witness would be entitled to refuse to produce under sections 121— 
ldl. ante, if the. document were called for by the adverse partv. As to the 
production of chattels, see also the second proviso of section GO, ante. 

1 he parties have no power of cross-examination without the leave of the 
Court upon any answer given by the witness in reply to anv question of the 
Judge put under this section, and it makes no difference whether the cross- 
examination be directed to the witness’s statement of fact or to circumstances 
touching his credibility. The principle that parties cannot, without the leave 
of Court, cross-examine a witness, whom the parties, having already examined 
or declined to examine, the Court itself has examined, applies equally whether 
it is intended to direct the cross-examination to the witness’s statements of 
fact, or to circumstances touching his credibility ; for any question meant 
to impair his credit tends (or is designed) to get rid of the effect of each and 
every answer just as much as one that may bring out an inconsistency or 
contradiction. (5) 

But the case dealt with by the section must he distinguished from that 

re the witness is called by the Court. When a partv to t he suit or a witness 
is summoned by the Court such witness is liable to be cross-examined by the 
parties. The. provisions of this section only forbid the cross-examination 
without the leave of the Court of any witness upon any answer given in replv 
to a question asked by the Judge. They apply rather.to particular questions 



(1) Markby, w, 114^ 115; where it is 
pointed out that the construction of this 
section is not free from difficulty. That 
the true construction ib that given in the 
text appears to the authors to be indica¬ 
ted by the words of the first proviso. 
‘‘ but then,” as Sir William Markby says. 

it is not eaay to see why the last clause 
of the second Proviso was inserted. This 
clause would be quite intelligible if the 
section were intended ns a general relaxa¬ 
tion of the rules of evidence, but why 
should not a Judge who was merely hunt 
h)g np evidence look at a copy in order to 
see whether it was worthwhile to endea¬ 
vour to proepre the original. It may fur¬ 
ther be nhsci ved that if that clause on 


the other hand refers to the evidence to 
be accepted in the case itself, it appears 
to be mere surplusage, as the first proviso 
has already declared that the facts must 
be •• duly proved,” i.c., where the fact is con¬ 
tained in a document primary evidence of 
that document must as a general rule be 
given. 

(2) Steph. Introd., 73. 

(3) Cunningham, Ev. 381. 

Noor tSu.r v. R., 6 C., 279 (1880); 
s. c., 7 C. L. R., 385 and see Surcndra 
Krishna Mandal v. Ranee Dosser, 33 C. L. 
J.. 34 (1921). 

(5> R. v. Sakharam Mukundji, 11 Rom. 
H. C. R., 166 (1874). 
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put to a witness, already before the Court , than to the whole examination of a 
witness called by the Court.(1) His examination is not to be confined to such 
questions as the Court sees fit to put to him, but his knowledge as to the facts he 
states may be tested, as in the case of any other witness, by questions put bv 
the parties.(2) There is nothing in this section which debars or disqualifies a 
party to a proceeding from cross-examining any witness called by the Court. 
All that the section says is that a party to a proceeding shall not be allowed to 
cross-examine a witness upon an answer given by him to a question put by the 
Court without the permission of such Court.(3) 'Where a witness had been 
summoned, but was not called, by the defence, and was thereupon called bv 
the Court, it was held that the witness was not a witness for the defence and 
that the accused should have been given opportunity to cross-examine him. (4) 


§L 


The proviso declares that the judgment must be based upon facts declared p rnv j S0 
by this Act to be relevant (v. ante , ss. 5 — 55), and duly proved (v. ante , ss. 56 (1). b 
—100). This proviso as already observed (ante p. 1004) indicates the construc¬ 
tion which should be placed on the first portion the section. The answer 
to an irrelevant question may lead to the discovery of important relevant 
matter, which may be the basis of a decree, though an answer to an irrelevant 
question could not be so. The Judge will not be permitted to found his judg¬ 
ment upon the class of statements to which he may resort as indicative evidence, 
for the reason that it would tempt Judges to be satisfied with second-hand 
reports, would open a wide door to fraud, and would waste an incalculable 
amount of time.”(5) It may also be added that it would modify, if not entirely 
do away with, the admitted and declared rules of evidence to a very consider¬ 
able extent.(6) And it is of course intolerable that the Court should decide 
rights upon suspicions unsupported by testimony.(7) In a trial held by a 
Sessions Judge, lie is exactly in the same position as the jury in dealing with the 
evidence properly given before him, and he is bound to confine his attention 
solely to such evidence.(8) It is improper for a Court to receive any informa¬ 
tion of any kind in reference to a case, whether it be relevant or not, other 
than such as comes before it in the way which the law recognises in the form 
of legal evidence. (9) 


(1) Field. Ew. 6th Ed.. 481, citing 
Tarim Charan v. Saroda Sundari, 3 B. L. 
R„ A. C., 145, 158 (1869); R. v. Grish 
Chunder, 5 C. 614 (1879); and see Go pal 
Lai v. Manick Lai, 24 C., 288 (1897), in 
which both the abovementioned cases were 
followed. In England it has been held 
that at the trial of an action the Judge 
has power to call and examine a witness 
who has not been called by either of the 
parties, and when he does so, neither party 
has a right to cross-examine the witness 
without the Judge's leave which should 
be given to either of the parties against 
whom the evidence should prove adverse; 
Couison v. Disborough, 2 Q. B. D. (1894 ), 
316. It has been also held that where, 
after the examination of witnesses to facts 
on behalf of a prisoner, the Judge (there 
being no Counsel for the prosecution) cal hi 
back and examines a witness for the pro 
secution, the prisoner's Counsel has a right 
to cross-examine hiip again if he thinks il 
material; R. v. Watson. 6 C. & P.. 653. 


(2) Tarini Charan v. Saroda Sundari „ 
3 B. L. R. ? A. C., 145, 158 (1869) ; for the 
English rule sec Couison v. Disborough, 
2 Q. B. D. (1894), 316, supra. 

(3) Gopal Lai v. Manick Lai , 24 C., 2S& 
(1897).. 

(4) Mohondra Nath v. R. t 29 C.. 387 
(1902). 

(5> Steph. Introd., 162, 163. 

(6) If inadmissible evidence has been 
Received (whether with or without objec¬ 
tion) it is the duty of the Judge to reject 
it when giving judgment and if he has 
not done so, it will be rejected on appeal, 
as it is the duty of Courts to arrive at 
their decisions upon legal evidence only ; 
Jacker v. /. C. Co., 5 Times L. R.. 13. 

(7) Sni. Mohan v. Sarai Chand. 2 C. 
W. \.. 27. 

(81 R. v. Jadah Das, 4 C. VY. N. 
(1899). 

(9) Mahalal v. San hi a, 6 Bom. L R.. 
789 (1904). 


) 
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The functions of a Judge with regard to evidence have been declared(l) 
to be of a three-fold nature (a) to exclude everything that is not legitimately 
evidenced), and then when judgment is to be given,(6) to ascertain clearly 
what the evidence is which he has before him, and (c) to estimate correctly 
the probative force of that evidence.(3) 

However, even if the evidence on the record is in itself insufficient, the 
Judge may properlv decide the case upon the evidence such as it is, if the 
defendant has waived his objection to its insufficiency and consented to its 
being taken as sufficient.(4) 

This proviso subjects the Judge, in the exercise of the powers hereby given 
to the provisions contained in sections 121—131, 148 and 149, ante. Thus a 
Judge can no more compel a witness to disclose a confidential professional com¬ 
munication (5), or question him to his credit without reasonable grounds(6), or 
compel a third party to produce his title-deeds(7) than the parties or their 
agents can do. Of course it is the duty of the Judge to otherwise properly 
question and not to coerce the witness in any manner. So where in cross- 
examination before the Court of Session, a witness stated that, when she was 
before the committing Magistrate that officer addressing her, said “ Recollect, 
or i will send you into custody/’ it was held that if the statements were correct, 
the conduct of that officer was not only most improper, but absolutely illegal 
and that a repetition of it would involve very serious consequences.(8) 

. Under this section, a Judge has the power of asking irrelevant questions to 
a witness, if he does so in order to obtain proof of relevant facts ; but, if he asks 
questions with a view to criminal proceedings being taken against the witness 
the witness is not bound to answer them, and cannot be punished for not 
answering them under section 179 of the Penal Code. (9) 

As to the meaning of the last caluse of the section, prohibiting the Judge 
from dispensing with primary evidence of documents except in the cases here¬ 
inbefore excepted, see ante , p. 1004, note(4). 





(1) Norton, Ev., 65; see Taylor, Ev., 
§§ 23—27. As to the duty of a Sessions 
Judge in criminal cases, see Cr. Pr. Code, 
s. 298. 

(2) As is laid down in criminal trials 
by s. 298 of the Cr. Pr. Code. As to the 
existence of a similar duty in civil cases, 
v. ante, notes to s. 5 and cases there cited ; 
as to want of objection to admissibility. 
see the case of Miller v. Madho Das, 
23 I. A., 106; s. c., 19 A., 76; where it 
was held that an erroneous omission to 
object to irrelevant evidence does not 
make it admissible and see Sri Rajah 
Pral a: arayanim Guru v. Venkata Rao, 
38 M., 150 (1916) consent or want of ob¬ 
jection to manner in which relevant evi¬ 
dence is brought on the record precludes 
objection on appeal. “ Under the old 
law, and almost as it were from the neces¬ 
sity of the thing, it was indicated on 
more than one occasion [see Circular 
No. 31 (Civil side), 13th October 1863] 
that the Courts bad an active duty to per¬ 
form in respect of the admission and 
rejection of evidence, and this wholly 


irrespective of objections emanating, or 
rather failing to emanate, from the parties 
or their pleaders.” Field, Ev., 6th Ed., 
482; where it is also observed that 
when the manner in which cases are pre¬ 
pared for trial in the majority of Courts 
of original jurisdiction in the Mofussil 
is considered, and when it is reflected 
that many of the practitioners in the lower 
Courts have little idea of what is or 
what is not relevant, it will be appa¬ 
rent that if the Courts be themselves 
passive, the utility of the Code of evi¬ 
dence will seriously be impaired. 

(3) v. ante Introduction to Part II and 
cases there cited. 

(4) Shcctul Pershad v. Juntnejoy Mul- 
lick, 12 W. R., 244, 245 (1869). 

(5) v. ante, ss. 126—129. 

(6) v. ante, js. 149. 

(7) v. ante, s. 130. 

(8) R. v. Ishri Singly 8 A., 672, 675, 
677 (1886). 

(9) R . v. Hart Laksliman, 10 B., 185 

0885 ). 
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166. In cases tried by jury or with assessors, the jury or 
assessors may put any questions to the witnesses, through or by 
leave of the Judge, which the Judge himself might put and which 
he considers proper. 


COMMENTARY. 

Further, whenever the Court thinks that the jury or assessors should view 
the place in which the offence charged is alleged to have been committed, or 
any other place in which any other transaction material to the trial is alleged 
to have occurred, the Court will make an order to that effect.(1) If a juror or 
assessor is personally acquainted with any relevant fact, it is his duty to inform 
the Judge that such is the case, whereupon he may be sworn, examined, cross- 
examined and re-examined in the same way as any other witness.(2) But 
unless Assessors become witnesses, the Judge has no power to question them 
before they have delivered their opinions.(3) 


(1) Cr. Pr. Code, s. 293 ; see Taylor, of Lalji, 19 A., 302 (1897). 

Ev., §§ 554—558; Wharton, Ev., §§ 345— (2) lb., 294; v. ante , s. 118. 

347; as to view of the locality by a (3) Nasimuddin v. R., 40 C., 163 (1913). 

Magistrate, see in the matter of petition 
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CHAPTER Xi. 


On Improper Admission or Rejection of Evidence. 

In- his- Introduction(l) to this Act, Sir James Fitzjames Stephen observes 
with reference to the.sections concerning relevancy that " important as these 
rir,, ™ for purposes of study, and in order to make .the whole body of law 
to which they belong easily intelligible to students and practitioners not- 
trained in English Courts, they are not likely to give rise to litigation or to nice 
d' •tinctions. °Tke reason is that section 167 of the Evidence Act, which was 
formed v section 57 of Act II of 1855, renders it practically a matter of little 
importance whether evidence of a particular fact is admitted or not. The 
extreme intricacy and minuteness of the law of England on the subject is princi- 
* pally due to the fact that under the earlier practice the improper admission 
or rejection of a single question and answer would give a right to a new trial 
in a civil case, and would upon a criminal trial.be sufficient ground for the 
quashing of a conviction before the Court for Crown Cases Reserved.(2) The 
improper admission or rejection of evidence in India has no effect at all, 
unless the Court thinks that the evidence improperly dealt with either turned 
or ought to have turned the scale. A Judge, moreover, if he doubts as to 
the relevancy of a fact suggested can, if he thinks it will lead to.anything 
relevant, ask about it himself under section 165 .”(3) 

Errors committed by the Court, either in matters of law or in admitting or 
rejecting evidence, and occasionally in matters of practice, are corrected by 
application to a superior tribunal. Formerly in England where evidence had 
been improperly admitted or rejected, a new trial was granted unless it was 
clear that the result would not have been affected ; but this rule is reversed by 
the present rules of the Supreme Court, which prescribe that a new' trial shall 
not be "ranted on the ground of the improper admission or rejection of evi¬ 
dence imless in the opinion of the Court to which the application is made some 
substantial wrong or miscarriage has been thereby occasioned in the trial of the 
action. (4) 

In England in civil cases, whether in the case of trials by a Judge and Jury 
or by Judge alone, if admissible evidence has been rejected by the Judge, the 
injured party is entitled to a new trial, provided he formally tendered such 
evidence to the Judge at the trial and requested the latter to make a note of the 


(1) At p. 73. 

(2) This Court is now supplemented 
(and in practice replaced) by the Court 
of Criminal Appeal. 

(3) Sir William Markby (Ev., p. 117) 

observes: " I think these words must 

have been written under some miscon¬ 
ception. As the law stands, an error in 
the receptiop or rejection of evidence 
may have the gravest consequences. ' 
The language is perhap9 misleading, but 
doubtless Sir T. F. Stephen meant that 
it was practically a matter of little mo¬ 
ment whether an error was made in the 
reception or rejection of some particular 


item of evidence which does not really 
affect the. decision on the merits, but 
which item might under the earlier prac¬ 
tice of the English Courts have been 
ground for a new trial or the quashing of 
a conviction. In other words, the sec¬ 
tion by curing the ill-result of slight and 
really immaterial errors makes their com¬ 
mission of no great importance and the 
raising of technical objections by reason 
of such commission ineffectual. 

(4) Best, Ev., § 82, v. post ; and see also 
ib., as to the misconduct of a jury so as 
to defeat justice. Sec Phipson, Ev., 6th 
Ed., 688. 
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. . —(1) So, also, if inadmissible evidence has been received, provided it 
was formally objected to at the trial. *But the grounds of objection must be 
distinctly stated and no others can afterwards be raised.(2) These cases are 
however subject to 0. 39, R. 6, by the terms of which new trials cannot under 
any circumstances be granted for the improper admission or rejection of evi¬ 
dence, unless the Court, to which the application is made, is of opinion that 
some substantial wrong or miscarriage has been thereby occasioned in the trial.(3) 

In England if in a criminal case evidence was improperly admitted or rejected 
there was a remedy under the Crown Cases Act of 1848 (11 and 12 Viet., c. 78) 
under which if a prisoner was convicted the Judge had a discretion to state a case 
for the Court of Crown Cases Reserved. The jurisdiction under this Act was 
transferred to the Judges of the High Court by the Supreme Court of Judicature 
Act of 1873 (36 and 37 Viet., c. 66, s. 47), according to which their decision 
was final, except in the case of an error of law apparent on the record as to which 
no question had been reserved. Sections 3 and 5 of the Crown Cases Act were 
repealed by the Schedule to the Criminal Appeal Act of 1907 (7 Ed. VII, c. 23) ; 
but the right to reserve a question in a point of law to the Court of Crown Cases 
Reserved was not affected by it. In practice, however, such questions are now 
submitted to the Court of Criminal Appeal. A person convicted on indictment 
may appeal (under the Criminal Appeal Act) against his conviction on any 
ground which involves a question of fact alone, or (either with the leave of the 
Court of Criminal Appeal or on the certificate of the trial Judge that it is a 
fit case) on any ground which involves a question of fact alone or a mixed 
question of law and fact or on any other ground ; and he may appeal against 
his sentence (with the leave of the Court of Criminal Appeal) unless it is one 
fixed by law.(4) 

In India there is no trial by Jury in civil cases, the Judge being in all cases 
judge both of law and of fact, and discharging the functions of both Judge and 




(1) Phipson, Ev., 5th Ed., 653; citing 
Campbell v. Loader, 34 L. J., Ex., 50. 

(2) lb., citing Williams v. Wilcox, 8 A. 

6 E., 314; Ferrand v. Milligan, 7 Q. B., 
730; Bain v. Whitehaven Ry. Co. 3 H. L. 
C., I; McDougal v. Knight, 14 App. Cas., 
194; moreover, even if the specific objec¬ 
tions prevail, yet should the evidence be 
admissible for any other purpose, a new 
trial will not be granted; Irish Society v. 
Dory, 12 C. & F. # 641 ; Milne v. Leisler, 

7 H. & N., 786. See also as to objections, 
Burr. Jones, Ev., §§ 896—899. 

(3) See Annual Practice, 1906; Notes 
and cases cited under Order XXXIX, 
Rules 1—8; Taylor, Ev., §§ 1881—1882 
B.; Best, Ev., § 82; Chitty’s Archbold, 
730; Roscoe, N. P. Ev., 273, 274; Steph. 
Rig., Art. 143. It is open to a defeated 
party; (1) to appeal in all cases; (2) to 
move for a new trial or to set aside the 
verdict, finding or judgment; Powell, Ev., 
9th Ed., 703, 704; See also as to the 
granting of a new trial. Hughes v. Hughes 
15 M. & W., 701, 704 [will not be granted 
if, with the evidence rejected, a verdict 
for the party offering it would clearly be 
against the weight of evidence or if without 
the evidence received t there be enough to 
warrant the verdict] ; Doe. v. Tyler, 6 
Bing., 561 ; [see Wright v. Tatham . 7 A. 
& K.. 330] ; Crease v. Barrett, \ q m & 

W, LE 


R., 919; Moore v. Tuckzvell, 1 C. B., 607; 
Solomon v. Bitton, 8 Q. B. D., 176; the 
last case observed upon in Metropolitan 
Ry. Co. v. Wright, L. R., 11 App. Cas., 
152; and Webster v. Fricdbcrg, 17 Q. 3. 
D., 736; Phillips v. Martin, L. R. 15 App. 
Cas., 193; R. v. Grant, 5 B. & Ad., 1081 
[it is only where the evidence in question 
is deemed by the Court to have been ad¬ 
missible for the purpose for zvhich it was 
tendered at the trial that its rejection 
forms a sufficient ground for a new trial]. 
Lord Eldon said in Walker v. Frobisher 
6 Ves., 72, that ** a Judge must not take 
it upon hirtisclf to say whether evidence 
improperly admitted had or had not an 
effect upon his mind." 

(4) Steph. Dig., Art. 143 ; as to the prac¬ 
tice in the Crown Cases reserved under 11 
and 12 Vic., c. 78, and prior to that Statute, 
see R. v. Navroji Dadabhai. 9 Bom. H. C. 
R., 374—390; 392—398 (1872); and R. v. 
Gibsor L. R., 18 Q. B. D., 537; s. c., 
16 Cox., Cr. Ca., 181; R. v. Crooks, 87 
L. T., 188; R. v. Clark, L. R., 1 C. C. R., 
54, R. v. Moore, 8 T. L. R.. 287 ; Roscoe, 
Ct. Ev.. 12th Ed.. 207; R. v. Brozvn. 2 24 
Q. B. D., 357. For appeal on points of 
law from Courts of Summary Jurisdiction 
see 20 and 21 Viet. c. 40 and 42 and 43, 
Viet., c. 49. 

w 
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Jury. All criminal trials, however, before a Court of Session are either by jury 
or with the aid of assessors. (1) Criminal cases in the Court of Sessions are tried 
by jury in those districts in which the Local Government has under the provi¬ 
sions of section 269 of the Code of Criminal Procedure directed that the trial 
of all offences, or of any particular class of offences, shall be by jury.(2) 

Section 167 applies to both criminal as well as civil proceedings(3), and is 
but one of the many applications of that principle which is at the root of modern 
legislation respecting judicial procedure, namely, that if legal technicalities 
cannot be wholly excluded, they shall at least be prevented from materially 
impeding the course of judicial proceedings, and the attainment of that sub¬ 
stantial justice which should be their only aim.(4) Another application of the 
same principle is that contained in section 99 of the Code of Civil Procedure 
which enacts that no decree shall be reversed or substantially varied, nor shall 
any case be remanded in appeal on account of any misjoinder of parties or causes 
of action, or of any error, defect or irregularity in any proceedings in the suit 
not affecting the merits of the case , or the jurisdiction of the Court. Similar 
provisions are contained in section 537 of the Code of Criminal Procedure. But 
the disregard of an express provision of law as to the mode of trial is not a mere 
irregularity such as can be remedied by this section. (5) 

167. The improper admission or rejection of evidence^) 
shall not be ground of itself for a new trial or reversal of any 
decision in any case, if it shall appear to the Court before which 
such objection is raised that, independently of the evidence 
objected to and admitted, there was sufficient^) evidence to 
justify the decision, or that if the rejected evidence had been 
received, it ought not to have varied the decision. 


Principle.— See Introduction, ante. 

a. 3 (“Evidence”) v s. 3 (“Court”) 

Steph. Dig., Art. 143; Taylor, Ev., §§ 1881—1882 B; Best, Ev., § 82; Chitty’s ' 
Archbold, 730; Roscoe, N.-P. Ev., 273, 274 ; Powell, Ev., 9th Ed., 703-704; Markby, 
Ev., 116, 117 ; Roscoe, Cr. Ev., 13th Ed., 199-204; Steph. Introd., 73; O’Kinealy’a Civ. Pr! 
Code, loc. cit . Henderson’s Cr. Pr. Code, loc. cit. Field, Ev., 6th Ed., 483-490; Annual 
Practice, 1906, Notes and cases therein given and cited under XXXIX, Rules 1 _ 8. 


COMMENTARY. 


Improper The principle of this section(8) is in accordance with that upon which the 

admission Courts in England now act, and the section itself is a re-enactment of the pro- 
tlonof C ~ visionfl of section 57 of the earlier Act II of 1855. The grounds upon which it 
evidence. 13 based, as also the provisions of the English law with which it is in accordance, 


(1) Cr. Pr. Code, s. 268. 

(2) See ib., s. 269. 

(3) v. post, p. 1011. 

(4) See Goshain Tola v. Richtnunee 
Buflub, 13 Moo. I. A., 77, 83* s. c. 12 
VV. R., P. C., 32. [The Judicial doin- 
mittee will not determine an appeal against 
a decree upon the mere fact that some evi¬ 
dence has been improperly admitted by 
the Court below. It i s the rule of this 
tributial to do substantial justice between 
the parties and to see if there is sufficient 
evidence on the whole record to justify 
the conclusion to which the Court below 


arrived] ; and as to substantial justice, see 
also Baboo Bodhnarain v. Omrao Singh, 
13 Moo. I. A., 519; 3 . c., 15 VV. R., P. C 
1 (1870); Dal Singh v. R. 7 44 I. A , 137 
(1917); V aithinatha Pillai v. R PC 36 
M.. 501 (1913); Clifford v. R., P. C.’ 19 
C. L. J. t 107 (1914). 

(5) Subrahmania Ayyar v. R., 25 M , 
61 (1901). 

( 6 ) Opinion of art assessor 19 not: R. 
v. Ti/utnal, 24 M , 541(1901). 

(7) See ib. at p. 91. 

(8) Applied rrrently in Kuruba v. Killi, 
25 cr. I.. J„ 1275 (1924). 
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mSv^been already referred to in the Introduction to this Chapter, to which 
reference should be made. The section applies to criminal cases as well as civil 
cases, whether or not the trial has been had before a ]ury(l) ; and the principle 
enacted by it has been applied in numerous cases both prior and subsequent 
to the passing of this Act. In so far, however, as every case must depend upon 
its own peculiar facts, and can therefore generally afford no precedent to be 
followed in another, it would serve no practical purpose to analyse m detail the 
cases decided under this section, or section 57, Act II of 1855, but reference 
may be made to the undermentioned cases(2), a s illustrations of the manner m 
which these sections have been applied. In pne^ of theses cases(3) in which 
evidence has been improperly admitted and objection taken thereto, the Brivv 
Council observed as follows “ It seems to their Lordships that giving full 
weight to all these objections, there is stiff sufficient and more than sufficient 
proof in the unsuspected evidence given in the cause to support the decrees 
against which the appeal is brought. Their Lordships, of course, do not give 
to a decree founded upon evidence which has been so impeached, the same 
weight which they would give to the finding of an Indian Court upon evidence 
against which no such objection can be alleged. But they are not in the posi¬ 
tion of a Court of Law in this country—before which, on a motion for a new 
trial, it is shown that evidence improper to be admitted has been admitted 
before the jury. The Court in that case are not Judges of fact and are unable 
to say what weight the jury may have given to the evidence that ought not 
to have been admitted. But it is the duty of their Lordships, who are Judges 
of the fact in such a case as this, to consider whether, throwing aside the evidence 
which ought not to have been admitted there still remains sufficient evidence to 
support the decrees. Their Lordships must nevertheless express their regret that 
the Court of first instance in the case before them should have been as lax as it 
has been in the admission of evidence. The improper reception of evidence is 
always to be deprecated, if only from its tendency to provoke an appeal. (1) 


(1) R. v. Hurribole Chunder, 1 C., 207 

<1876); R. v. Navroji Dadabhai, 9 Bom. 
H. C. R., 374 (1872); R. v. Pitamber Jina, 
2 B., 61, 65 (1877); R. v. Nand Ram, 

9 A., 609 (1887) ; Subrahmania Ayyar v. 
R. f 25 M., 61, 75 (1901); R. v. Rama Sattu, 
4 Bom. L. R., 434 (1902) ; R. v. Alloomiya, 
28 B., 129, 152 (1902). The words of 
this section are identical with those of s. 
57 of Act II of 1855 ; but the latter Act 
contained no express words making it 
applicable to all Courts whatever, [see sec¬ 
tion (1), ante], and it might have been 
doubted whether all its provisions were 
intended to be enforced in all proceedings, 
■criminal as well as civil: R. v. Navroji 

Dadabhai , 9 Bom. H. C. R., 374 (1872); 
it was, however, held to be applicable in 
criminal case in R. v. Ramswami Mudaiiar, 
6 Bom. H. C. R., Cr. Ca., 47 (1869). As 
to the duty of the High Court in reserved 
.or certified cases see Emp. v. Panchu Das, 
47 C., 671 (F. B.) ; s. c., 24 C. W. N., 501. 

(2) R. v. Nujam Ali, 6 W. R., Cr. f 41 
<1866); Goshain Tota v. Rvckmince 
Bullub, 13 Moo. I. A., 77; s. c., 12 W. R., 
P. C., 32 (1869); Maharajah Jagadendra 
v. Bhabatarini tyasi, 5 B. h. R., App. 54 
(1870); s. c., 14 W. R-, 19; Mohur Singh 
v.Ghuriba, 6 B. L. R., 495, 498, 499; s. c., 
35 W. R. P. C-, 8 (1870); Mahomed Bus: 
\.Abdool Kurccm. 20 W. R-, 45$ (1870); 


Wooma Kant v. Gunga Narain, 20 W. 

R 384 (1873) ; R. v. Amrita Gobinda, 10 
Bom. H. C. R., 497, 502 (1873); R. v. 
Purbkudos, 11 Bom. H. C. R., 90, 97 
(3874); R. v. Jhubboo Mahton, 8 C., 739 
(1882); s. c., 12 C. L. R-, 233; R. v. 
Pundharinath, 6 B., 3 (1881); R. v. Nand 
Ram, 9 A. 609, 610 (1887); R. v. Mara, 
10 A., 207, 223 (1888); and see also R. 
v. Hurribole Chunder, 1 C., 207 (1876); 
R. v. Navroji Dadabhai, 9 Bom. HI C. R., 
374 (1872) ; R. v. Pitambar Jina, 2 B., 61, 
65 (1877) ; R. v. Ramswami Mudaiiar, 5 
Bom. H. C. R. Cr r Ca., 47 (1869) ; cited 
in preceding note; and Womcsh Chunder 
v. Chundy Churn, 7 C., 293 (18S1) ; R. 
v. O'Hara, 17 C., 642 (1890) ; Wafadar 
Khan v. R., 21 C., 956 (1894); R. v. Ram- 
chandra Govind, 19 B., 749, 761 (1895), 
cited post; R. v. Aloomiya Husan, 28 B., 
129, 152 (1902); R. v. Rama Sattu, 4 
Bom L. R-, 434 (1902); Kuruba v. Killi, 
25 Cr. L. J., 1275 (1924). 

(3) Mohur Singh v. Ghuriba, 6 B. L. R-, 
495, 498 > 499; s. c., 15 W. R., P. C., 8 
(1870). * 

(4> See also Raja Bommarauzc v. Ganga- 
samy Mudaly, 6 Moo. I. A., 232 (1855); 
Lala Panshuiir v. Government of Bengal, 

9 B. L. R*. 371 ; 14 Moo. I. A., 86; 16 
W R-. P- c Gcshain Tota v. Ruck- 

mince Bullub, 13 Moo. I. A., 77; s, c„ 
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Evidence cannot be said to have been improperly admitted merely because 
it was admitted at an improper stage of the case, unless indeed the other party 
has been prejudiced by this course.(1) 


The words “ reversal of any decision ” indicate the applicability of the 
section to appeals, inasmuch as Courts of Appeal have power to reverse the 
decisions in respect of which appeals are preferred.(2) The Code of Civil Proce¬ 
dure does not provide for a new trial in civil cases. But 0. XLVII(3) of this 
Code provides for a review of judgment; and 0. XLVII, r. 8,(4) enacts that 
when an application for a review of judgment is granted, the Court may at 
once re-hear the case or make such order in regard to the re-hearing as it thinks 
fit. By such re-hearing is meant, according to the practice of the Courts, a 
re-arguing and re-consideration of the case after receiving the additional evi¬ 
dence, the discovery of which since the former trial was the ground of admitting 
the review. A review is distinct from an appeal in that the primary intention 
of granting a review is a re-consideration of the same question by the same 
Judge, as distinguished from an appeal which is a hearing before another 
tribunal.(5) Strict proof is required in review under 0. XLVII, r. 4 of the Civil 
Procedure Code, and it has been held by the Calcutta High Court that 
* strict * here refers to the formality of the evidence in accordance with the 
provisions of this Act and not to its sufficiency, since the question of sufficiency 
of evidence is for the Court admitting the review.(6) In the undermentioned 
case (7) Farran, C. J., said, with reference to the powers of revision. “ I am 
myself strongly inclined to the view that when Courts in the exercise of their 
judicial functions decide that a document is inadmissible in evidence, having 
exercised their judgment upon the question of its admissibility or inadmissibility, 
we have no jurisdiction to interfere m the matter under section 622.(8) What 
the Courts do in such a case, assuming the document tendered to be erroneously 
rejected, is to make a mistake upon a question of law, and it does not appear 
to me to be material whether the mistake in law is made during the hearing of 
the case or in the final decision. A mere error in law is not, I think, an illegality 
or a material irregularity within the meaning of section 622 of the Code.” A 
new trial is provided for by section 37 of Act XV of 1882 in the case of Presidency 
Small Cause Courts. Under the provisions of sections 38 and 39 of the latter 
Act, a suit decided by the Small Cause Court, and in which the amount or value 
of the subject-matter exceeds Rs. 1,000 can in certain cases be re-heard by the 
High Court. Under the Provincial Small Cause Courts Act, IX of 1887, a 
review of judgment can be applied for, but not a new trial. As to re-trials in 
criminal cases v. 'post . 


Appeals in civil cases are of three kinds : (a) appeals, from original decrees 
or first or “ regular ” appeals, as to which see O. XLI of the Civil Procedure 
Code ; (6) appeals from appellate decrees or secand or “ special ” appeals dealt 
with by 0. XLII; sections 100—103, 107—108 of the same Code(9), and 


12 W. R. f P. C.. 32 (1869). [The Judicial 
Committee will not determine an appeal 
against a decree upon the mere fact 
that some evidence has been improperly 
admitted by the Court below. It is the 
rule of the tribunal to do substantial jus¬ 
tice between the parties, and to see if 
there is sufficient evidence on the whole 
record to justify the conclusion to which 
the Court below arrived.] 


( 1 ) Doe v. Dover, 15 c. B., 805; Tay- 

U,r : Ev a f. ??»*«*» Tola v. Ruck- 

tninee Burnt b, 13 Moo J A 77 83 

0869). 


(2) Field, Ev.. oth F.d., 487. 

(3) Sea WoodroflVs Civil Procedure 


Code. 2nd Ed. 

(4) lb. 

(5) Sec as to Review, Civ. Pr. Code, 
O. XLVII, WoodrofTe and Amir Aii. 2nd 
Ed., 1355—1379 and the cases cited in 
Civ. Pr. Code (the author's edition) in 
the notes to this Order and in Field, Ev., 
6th Ed., 487. 488. 

(6) Ahid Khondkar v. Uohendra Lai 
Dc , 42 C., 831 (1915), per Woodrofife, J. 

(7) Afadhavrav v. Gulabhai, 23 B., 177 
(1898). 

(8) New section 115, p. 458. 

(9) J he term “special appeal” is not 
used in the present Code, which speaks 
of “second appeals” and ‘appeals from 
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x c) appeals to the Privy Council regulated by 0. XLV of the Code. Appeals are 
also permitted from certain classes of orders (0. XLIII). In addition to the 
power of appeal conferred on suitors, the Courts themselves are possessed of 
certain discretionary powers by way of “ revision ” (Sections 113—115) and 
“ review ” (0. XLVII) at their own instance or that of suitors.(1) 

In the words of their Lordships of the Privy Council in the case of Moliur 
Sing v. Ghuriba( 2), cited ante, it “ is indicated very clearly what is the duty of 
a Court sitting in first appeal, or under the old Code, 4 regular appeal ’ and there¬ 
fore competent to deal with both facts and law when evidence has been impro¬ 
perly admitted by the Court of first instance. It should throw aside the evidence 
which ought not to have been admitted, and then consider whether there still 
remains sufficient evidence to support the decree. Where the evidence which 
is to be thrown aside is wholly irrelevant, the case is sufficiently clear. The 
decree can be supported upon relevant evidence only ; and if after all that is 
irrelevant has been thrown aside, there does not remain enough that is relevant 
to support it, the decision must be reversed. The party who is thus defeated 
may say that, if he had known that the evidence given would have been 
insufficient for the purpose, he could have produced other evidence that would 
have been sufficient. The answer to this objection is to be found in the follow ing 
observations of their Lordships of the Privy Council in the case of(3) Maharaja 
Koowar v. Nund Lai Singh: 1 ( 4) “ The learned Counsel for the appellant have 

not strongly contended that the proper order to be made on this appeal is one 
remanding the case for re-trial. They have rather insisted that on the materials 
now before their Lordships, he is entitled to have the decree made in his favour 
by the Principal Sudder Ameen affirmed. Their Lordships, how T ever, desire to 
observe that in their judgment the majority of the Sudder Court was right in 
treating the cause as ripe for final decision. The appellant had, at all events 
from the note of the settlement of the issues, clear notice of what he had to prove. 
He had been called upon to adduce further evidence on these issues, if he had 
any to give. He advisedly declined to do so, and called for the judgment of 
the Court upon the evidence already given. If this manner of trial were irregular 
it is not for him to complain of an irregularity committed at his instance or with 
his consent. And the suspicion, however probable, of the Judge, that a party, who 
has failed to prove his case, may be more successful on a second and fuller investiga¬ 
tion is not sufficient ground for directing a new trial” ( 5) “ But there is auother 

class of cases, namely, those in which a fact relevant in itself has been erroneously 
allowed to be proved in a manucr not permitted by law, as for example, where 
secondary evidence of the contents of a document has been admitted without 
the absence of the original having been accounted for. The rule in England is 
that, unless the opposite party objected to this evidence at the time that it was 
offered, he cannot object afterwards ; and in accordance with this it has been 


appellate decree.’’ See s. 372 of the old 
aud s. 99, p. 394 of the present Code. 
And as to the origin and history of second 
appeals, see Field’s Bengal Regulations, 
Introduction. 178—181. 

( 1 ) For above references see Author's 
edition of the Civil Procedure Code (2nd 
Ed.) O. XU; O. XUI; S<. 100—103; Ss. 
107-r—108: O. XLV: S. 113; O. XLIIT. As 
to the Civil Appellate Courts other than 
High Courts in Bengal l Act XIT of 1887. 
ss. 20 . 21 ), Madras (Act III of 1873, s. 13), 
and Bombay (Act XIV of 1S69. ss. 8 , 16. 
17, 26) Presidencies, see the Acts and sec¬ 
tions noted in the preceding brackets. 

(2) 6 B. L. R., 495. 498, 499 (1870), 
v. ante, p. 969. 


(3) Field. Ev., 6 th Ed., 484, 485. 

(4) 8 Moo. I. A. 199, 219.; s. c., 
1 W. R., P. C., 51. 

(5) See also R. v. Madhnb Chandra, 

21 W. R., Cr., 13 (1874); where the 
High Court declines on appeal, to re¬ 
ceive evidence which was available nt 
the trial below, when the prisoner deli¬ 
berately elected not to give evidence in 
reply to the case made against him; and 
as to the admission of additional evi¬ 
dence in the Appellate Court, see Civ. 
Pr. Code, O. XU, r. 27, 2 nd Ed., 1307; 
R<itn Das v J he Official Liquidator, 9 A.. 
366 (1887) ; A forg Q)t v . Morgan. 4 A., 

306 (1882") : Vpcndra Mohun v. Gof>al 

Chundra, 21 C M 434 ( 1894 ), v . post. 
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held more than once by the Calcutta High Court, that it is not competent to an 
Appellate Coiirt sitting in regular appeal to reject the copy of a document, to 
the admission of which by the lower Court no objection was made by any of 
the parties, although the original was not produced or its non-production not 
accounted for.”(l) 


If the Appellate Court is of opinion that the rejected evidence, if received, 
ought to have varied the decision, it does not follow that such Court should in 
every case proceed at once to reverse the decision of the lower Court. It is 
competent for the superior Court, and in most cases it would be proper, to 
proceed in the manner provided for by 0. XLI, r. 27, of the Civil Procedure 
Code relating to the production of additional evidence in the Appellate 
Court.(2) The Privy Council have held that an Appellate Court should 
not allow additional evidence which impeaches testimony without calling the 
impeached witness and giving him an opportunity to contradict it.(3)° An 
Appellate Court shmdd only require additional evidence if afteT examining the 
evidence on record it perceives some defect in it.(4) Where the prosecution 
negligently fails to produce evidence, additional evidence cannot be considered 
necessary within the meaning of the Criminal Procedure Code, section 428, and 
there should be an acquittal.(5) 

Criminal The wrongful reception or rejection of evidence is an error of law, and as 

such may be made the ground of second appeal.(6) But it has been said(7) 
that there is great difficulty in applying the provisions of this section to the 
generality of cases which come before the High Court on second appeal. For, 
on second appeal the Court has no power to deal with the sufficiency of the 
evidence ; it has only a right to entertain questions of law. And its duty being 
thus confined, it seems that when evidence has been wrongly admitted bv the 
Court below, the High Court has, generally speaking, no right to decide whether 
the remaining evidence in the case, other than what has been improperly 
admitted, is sufficient to warrant the finding of the Court below. It seems 
that the High Court cannot decide that question, without examining in detail 
that other evidence, and determining as a question of fact, whether it is suffi¬ 
cient of itself to warrant the lower Court’s finding. The only cases which the 
High Court may with propriety dispose of under such circumstances without a 
remand, are those where, independently of the evidence improperly admitted, 
the lower Court has apparently arrived at its conclusion upon other grounds! 
Where this appears pretty clearly from the judgment, a remand, is unnecessary 
because then the error committed by the lower Court has not affected the 
decision upon the merits (Civil Procedure Code, section 99). (8) Wliere on 
remand there is evidence to be considered, the decision of the Court of second 
appeal is final, even if on further consideration it appears unsatisfactory.(9) 


(1) Field, F.v\, 6 th Ed., 4*5, 486, 
v.ante, s. 5, and cases there cited. 

( 2 ) WnoclrofFc’s Civil Procedure Code, 
2 nd Ed., and see Field, Ev., 6 th Ed., 485, 
486 ; Daji Babaji v. Sakharam Krishna, 38 
B., 665 (1914). 

(3) Jagrani Kocr v. Kuar Durga Pra¬ 
sad, 41 I. A., 76 (1913), cf. Jagrani Kun~ 
war v. Durga Prasad, P. C. ( 36 A., 93 
(1914). 

(4) Garden Reach Spinning Co. v. 

Secretary of State, 42 C. t 675 (1915); 

Krishnama Chariar v. Narasimha Chariar, 
31 M., 114 0908). 

(5) Jeremiah v. Vas, 35 M 457 

(1911). 

(6) Mo him Chandra R 0 y v. Kalitaro 


Debia (1907), 11 C. W. N., 1028; and see 
Trailokhya Moh ini Dasi v. Kali Prosanna 
Chose (1907), 11 C. W. N., 380; (disre¬ 
garding evidence without giving sufficient 
reason). 

(7) Per Garth, C. J., in IVomesh Chun- 

der v. Chundy Churn, 7 C., 293, 295, 296 
(l<°81) [doubting Watson v. Gopce Soon - 
durec, 24 W. R„ 1892] referred to in 
Palakdhari Roy v. Manners, 23 C., 179 

185 (18951; Mauladad Khan v Abdul 
Setter, 30 A., 426 (1916). 

(8) Wnodrnflfe’s " Civil Procedure Code.” 
2nd Ed. 

( ' C.as; Tndia Raxhvay Co. v. Changai 
Khan , 42 C. 888 (1915). 
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he Court may, upon the hearing of a second appeal remand the case for 
reconsideration and a fresh decision by the lower Court.(l) 



The rule of the Judicial Committee of the Privy Council is never to disturb 
the concurrent decisions of the Courts below upon a mere question of facts 
unless it very clearly appears that there has been some miscarriage of justice 
or that the conclusion drawn by the Courts below is plainly erroneous. (2) 
Where evidence, such as hearsay, is improperly admitted, the question for the 
Judicial Committee is whether, rejecting that evidence, enough remains to 
support the finding.(3) 


This nile, however, does not apply to concurrent findings on the question 
of an ancient custom, for this is a mixed question of fact and law(4) or to a 
case of no evidence, for this is a question of law.(5) 


By the constitution of the High Courts in India, the Judges for the purpose 
of the trial of an action, sit as a jury as well as Judges, and the same weight is 
to be given to a decision of the Judges in such circumstances as to the verdict 
of a jury in England, in which the Judge who tries the cause makes no objection. 
The Privy Council, therefore, will not disturb a judgment of an Indian Court 
upon a question of the credibility of witnesses; unless it is manifestly clear 
from the probabilities attached to certain circumstances in the case that the 
Court below was wrong in the conclusion drawn from such evidence. (6) And 
in the undermentioned case(7) the Council observed as follows :— “ This Board 
never heard of an appeal being instituted on the ground that witnesses had 
been discredited ; the Court below were aware of the character of those wit¬ 
nesses, and besides the knowledge of their character had the advantage of 
seeing their demeanour and behaviour, of which we, on written evidence, have 
no power of judging. We feel it our duty, therefore, to decide this case on the 
general principle that no appeal will lie from the judgment of a Court below on 
the ground that the Court discredited the witnesses produced to them by 
either party.” 


As already observed, it has been held that this section applies to criminal as 
well as civil cases. In criminal cases an Appellate Court may, if it sees fit, 
order the appellant to be re-tried (Criminal Procedure Code, section 423) ; and 
the High Court in the exercise of its powers of revision may exercise any of the 
powers conferred on a Court of Appeal, including the power of ordering a new 
trial (ib., section 439). With reference to appeals in criminal cases, sec the 
Criminal Procedure Code, sections 404, 418, 430, 407, 408, 410—414, 417, 427, 
419, 431, and as to reference and revision, Chapter XXXII of the same Code. 
Section 437 contains the important provision, based on the same principle which 
underlies section 167 of this Act, that no finding, sentence or order is reversible 
or alterable unless the error, omission, irregularity, want of sanction or .mis¬ 
direction has occasioned a failure of justice.(8) 


(1) Naicab Khan v. Rughonath Doss, 
20 YV. R., 474 (1873); Rajkishorc Nag v. 
Mudhoosoodun Roy , 20 W. R., 385 (1873) ; 
see further as to second appeals, cases 

cited in Field, Ev., 6th Ed., 488_ 

490; and Civil Procedure Code, notes to 
ss. 100—103, pp. 397—422. 

(2) Coshain Tota v. Ruckmincc Bullub 
13 Moo. I. A., 77 (1869); where also th.- 
rule of the P. C. as to the improper admis¬ 
sion of evidence is laid down. See Ravi 
Vccraragkavulu v. Bo mm a Dcvara Venkata 
41 I. A. 258 (1914). 

(3) Mohur Singh v. Ghuriba, 6 B. L. R., 


P. C., 495 (1870). 

(4) PaJaniappa Chetty v. Sreenath 
Deasxkamony Pandora Sannadhi , P. C., 40 
M.. 709 (1917). 

(5) Harcndra Lai ChozodhHri v. Hari- 
dasi Debt, P. C.. 41 C., 972 (1914); 41 
I. A 110; see Paid v. Robson. P. C., 42 
C., 46 (1915). 

(6) Afusadcc Mohammed v. Mahonvmed 
Khan. 6 Moo. I. A., 27 (1854). 

( / ' Sottfacdna v. Ardecol, Knapp, 26 ( >. 

(8) As to trials by Jury, ser WoodroiVe's 
( riiuinal Procedure in India." 
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IMPROPER ADMISSION OR REJECTION OF EVIDENCE. [S 


Improper advice given, by the Judge to the jury upon a question of fact, 
or the omission of the'Judge to give that advice which a Judge, in the exercise 
of a sound judicial discretion, ought to give the jury upon questions of fact 
amounts to such an error in law in summing up as to justify the High 
Court, on appeal or revision, in setting aside a verdict of guilty. The power 
of setting aside convictions and ordering new trials for any error or defect in 
the summing up will be exercised by the High Court only when the Court is 
satisfied that the accused person has been prejudiced by the error or defect, 
or that a failure of justice has been occasioned thereby.(1) 

The nature and extent of the powers of the High Court under section 26 
of the Letters Patent has proved to be a question of considerable difficulty. It 
has been held that section 167 of the Evidence Act applies to criminal trials by 
jury in the High Court(2) ; and that the High Court on a point of law as to the 
admissibility of evidence reserved under clause 25 of the Charter, and section 
101 of the High Court Criminal Procedure Act (X of 1875) has power to review 
the whole case and determine whether the admission of the rejected evidence 
would have affected the result of the trial, and a conviction should not be 
reversed unless the admission of the rejected evidence ought to have varied the 
result of the trial, and that the same rule applies where evidence has been 
improperly admitted.(3) Where, however, there was a misjoinder of charges , 
making the whole trial initially bad, and the objection to the conviction was not 
limited to improper reception of evidence it was held by the Privy Council that 
the course pursued, which was illegal could not be amended by the High Court 
arranging afterwards what might or might not have been properly submitted 
to the jury. Upon the ,assumption that the trial was illegally conducted, it 
could not be suggested that there was enough left upon the indictment upon 
which the conviction might have been supported if the accused had been pro¬ 
perly tried : the mischief had been done. The effect of the misjoinder of 
charges, which was not curable under section 537, could not be averted by dis¬ 
secting the verdict afterwards and appropriating the finding-of guilty only to 
such parts of the charge as ought to have been submitted to the jury. To do 
so would be to leave to the Court the functions of the jury, and the accused 
would never have really been tried at all upon the charge arranged afterwards 
by the Court.(4) 

Though there is a prerogative right in the Crown to entertain an appeal 
in criminal cases, there is no absolute right of appeal to the Privy Council 
inherent in the person convicted, and the Council will only entertain such 
an appeal upon the certificate of the High Court- or in very exceptional cases.(5) 


(1) In re Elahce Buksh, 5 W. R., Cr., 
80 0866). 

(2) R. v. Navroji Dadabhai, 9 Bom. H. 
C. R., 358 (1872) ; R. v. Hurribolc Chun- 
der, 1 C., 207 (1876); R. v. Piiambcr Jina t 
2 13., 61, 65 0877). 

(3) R. v. Pitambcr Jina, 2 B.. 61. 65 

(1877); following R. v. Navroji, 9 Boin. 
II. C. R., 35 (1872); R. v. Hurribolc 

Chunder , 1 C. f 207 (1876); s. c., 25 W. R., 
Cr. 36. [Apart from s. 167 of the Evi¬ 
dence Act, the Court has power in a case 
under cl. 26 of the Letters Patent to re¬ 
view the whole case on the merits, and 
affirm or quash the conviction]. R . v. 
O'Hara, 17 C., 642 (1890). Jn these cases 
it was argued for the Crown that for the 
Full Court to go into the merits of the 
case would be practically the same as sit¬ 
ting as Judge artd Jury, hut it was held 


that the Court had power to deal with the 
case on the merits as it appeared from 
the notes of the trial Judge, and in the 
last case quashed, and in the others up¬ 
held. the conviction. In the later case 
of R. v. McGuire, 4 C. W. N.. 433 (1900). 
it was held that this section applied to 
cases heard by the High Court when exer¬ 
cising its powers under clause 26 of the 
Letters Patent. See also Subratnania 
Ayyar v. R., 25 M., 61, 77 (1901) ; Hrishi- 
besh Man dal v. Abadhant Mandal, 44 C . 
703 (1917). 

(4) Subramania Ayyar v. R ., 25 M., 61, 
96, 97 (1901); followed in Asgar Ali 

Bistros v. R. f 40 C. 846 (1913). 

(r) In re Joykissen Modkerjce, 1 W. 
R. ; P. C. s 13; s. c., 9 Moo. I. A., 168; R. 
v. Eduljec Bytamjee, 3 Moo. I. A., 463 
(1846); and see Phillip Esnouf v. Atior- 
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IMPROPER ADMISSION OR REJECTION OF EVIDENCE. 




Her Majesty will not review, or interfere with, the course of criminal proceed¬ 
ings, unless it is shown that by a disregard of the forms of legal process, or by 
some violation of the principles of natural justice, or otherwise, substantial and 
grave injustice has been done.”(l) The Privy Council has said that the 
prerogative right will not be exercised merely because the Privy Council would 
have taken a different view of the evidence, but that an error in procedure 
may be of a character as grave as to warrant interference, even where the 
accused person appears to be guilty. (2) 


ney-General for Jersey , L. R.,-8 App. Cas., 
304 ; R. v. Bertrand, L. R., 1 P. C., 520. 
See YVoodroffe’s “ Criminal Procedure in 
India ” for later cases. 

(1) Ex parte Carcw, 1897, App. Cas. 
719, 721; Re Dillett, 12 App. Cas., 459 
467 (1887) ; cited arguendo in' Bal Ganga- 
dhar v. R., 22 B., 528 (1897) in which 
leave to appeal was refused. In the case 
of Subrahmania Ayyar v. R., 4 C. W. N., 
ccxii (1900). 25 M., 61 (1901), leave to 


appeal was granted and the conviction set 
aside. Act X of 1897 repeals so much of 
the Indian Evidence Act as relates to Act 
I of 1868. Vaithinatha Pillai v. R., P. C. 
36 M., 501 (1913); Johnson v. R ., A. C., 
817 (1904). 

(2) Dal Singh v. R., 44 I. A., 137 
107 (1914). See on this question of appeal 
to the Privy Council, Woodroffe’s “ Crimi¬ 
nal Procedure in India.” 
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SCHEDULE. 

Enactments Repealed, 

[j See section 2.] 


Number and year. 

Title. 

Extent of repeal. 

Stat. 26 Geo. Ill, cap. 57. 

For the further regulation of the 
trial of persons accused of cer¬ 
tain offences committed in the 
East Indies ; for repealing so 
much of an Act, made in the 
twenty-fourth year of the reign 
of his present Majesty (intituled 
* an Act for the better regulation 
and management of the affairs 
of the East India Company, 
and of the British possession 
in India, and for establishing 
a Court of Judicature for the 
more speedy and effectual trial 
of persons accused of offences 
committed in the East Indies,’) 
as requires the servants of the 
East India Company to deliver 
inventories of their estates and 
effects ; for rendering the laws 
more effectual against persons 
' unlawfully resorting to the East 
Indies ; and for the more easy 
proof, in certain cases, of deeds 
and writings executed in Great 
Britain or India. 

Section 38 so far as it 
relates to Courts of 
Justice in the East 
Indies. 

Stat. 14 and 15 Viet., cap. 
99. 

To amend the Law of Evidence . 

Section 11 and so much 
of section 19 as relates 
to British India. 

Act XV of 1852 

To amend the Law of Evidence . 

So much as has not been 
heretofore repealed. 

Act XIX of 1853 . 

To amend the Law of Evidence in 
the Civil Courts of the East 
Tndia Company in the Bengal 
Presidency. 

Section 19. 

Act II of 1855 

For the further improvement of 
the Law of Evidence. 

So much as has not been 
heretofore repealed. 

Aot XXV of 1861 . 

For simplifying the procedure pf 
the Courts of Criminal Judica¬ 
ture not established by Royal 
Charter. 

Section 237. 

Act I o/1868(l) . 

The General Clause* Act, 1868 

Sections 7 and. 8. 


(I) Aofc X of 1807 repeals so ranch of the Indian Evidence Aot as related to Act I of 1868. 
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APPENDIX A. 




1A.—PLACES TO WHICH THE ACT HAS BEEN SPECIFICALLY 

APPLIED. 


I- 


2 


3 


4 * 


5. 

0 . 


.Names of places. 


Civil and Military Station of 
Bangalore. 


Administered Areas in the 
Hyderabad State, namely, 
the Cantonments of Secun¬ 
derabad and Aurangabad, 
the Hyderabad Residency 
Bazars, and the lands in the 
Hyderabad State occupied 
by His Exalted Highness the 
Nizam’s Guaranteed State 
Railway system, by the 
South East main lino of the 
Great Indian Peninsula 
Railway, by the broad 
gauge North West line of 
the Madras and Southern 
Maratha Railway, and by 
the Secunderabad-Gadwal 
section of the Secunderabad- 
Gadag Railway. 

Administered Areas in Central 
India, namely, the Canton¬ 
ments of Mhow, Nimaeh, 
Nowgong, Sehore, Agar 
and Guna, the Indore Resi¬ 
dency Bazars, the Gwalior 
Residency Area, the Sutna 
Agency and the Civil Lines 
of Nowgong. 

Manipur. [For purposes of 
cases in which British sub¬ 
jects are parties (except in 
cases in which no British 
subject other than a native 
of the Nag a Rills, Chin Hills, 
or Luahai Hills districts is 
concerned) and in cases aris¬ 
ing within the limits of the 
British Reserve!. 

Jammu and Kashmir. (Ter¬ 
ritories in which the Gover¬ 
nor-General in Council has 
jurisdiction). 

Abu pistrict 


Notification or other 
authority. 


No. 318-1)., dated the 
16th Jnuary, 1017. 


No. 5S2-1.B., dated the 
22nd March, 1913, as 
amended by No. 399-D, 
dated the 18th Janu¬ 
ary, 1917. 


No. 2365-LB., dated the 
14th November, 1912. 


No. 535-1. B., dated the 
12th March, 1909. 


No. 260-1.B., dated the 
10th February, 1913. 


No. 2221 I.B., dated the 
1st October, 1917. 


Where published. 


British Enactments in 
force in Native States, 
3rd Ed., Supplement 
to VoL 1, p. 4. 

British Enactments in 
force in Native States, 
3rd Ed., vol. i, p. 227. 


British Enactments in 
force in Native States, 
3rd Ed., vol. i, p. 110. 


British Enactments, in 
force in Native States, 
3rd Ed., vol. iv, p. 11. 


British Enactments in 
force in Native States, 
3rd Ed., vol. i, p. 372. 

British Enactments ih 
force in Native States, 
3rd Ed., Supplement to 
vol. i, p. 49. 
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1A—PLACES TO WHICH THE ACT HAS BEEN SPECIFICALLY 
APPLIED— [contd.) 
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Names of places. 


7. Baroda Cantonment (Baroda 

State). 

8. Territories included in the 

Political Agency of Kathia¬ 
war. 

9. Deesa Cantonment 

10. Civil Station of Kolhapur 

11. Berar .... 

12. Lands occupied by the Raj- 

putana-M&lwa Railway in 
the Nabha and Patiala 
States. 

13. Lands occupied by the Jodh- 

pur-Bikaner Railway in the 
Patiala State. 

14. Lands occupied by the Kalka- 

Simla Railway in the 
Patiala, Baghat and Keon- 
thal States. 

15. Lands occupied by the Ludhi- 

ana-Dhuri-Jnkhal Railway 
in the Malcrkotla, Patiala, 
Nabha and Jind States. 

16. Lands occupied by the Raj- 

pura-Bhatinda Railway in 
the Patiala and Naba States. 

17. Lands occupied by the 

Southern Punjab Railway 
in the Patiala, and Jind 
States. 

18. Rands occupied by the Jul- 

lundur-Doab Railway in the 
Kapurthftla State. 

19. Rinds occupied by the 

Phagwn ra-Rahon Railway 
in the Kapurtluila State. 

20. Lands occupied by the Jind- 

Pnnipnt Railway in the Jind 
State. 

21. Lands occupied by the 

Bombay Barodn and Central 
India Railway in the 

Bajnna, Lakh tar, Wadhwan, 
Wadhwan District Thann 
and Patri States. 

22. Lands occupied by the Bhav- 

nagar Railway in the 
Bhoilka Thana, Songadh 
Thnna, Pofitana and Jnsdan 
States. 

23. Lands occupied by the 

Dhrungadhra Railway in the 
Dhrangndhra and Wadhwan 
States. 


Notification or other 
authority. 


No. 162 I.B., dated the 
28th January, 1913. 

No. 8944, dated the 17th 
December, 1912. 

No. 5287, dated the 30th 
July, 1906. 

No. 4803-1, dated the 
9th November, 1887. 

No 3510 I.B., dated the 
3rd November, 1913. 

No. 517 I.B., dated the 
17th March, 1913. 


Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 


No. 1439D, dated the 31st 
March, 1916. 


Where published. 


Ditto. 


No. 833 I.B., dated the 
16th May, 1910. 


No. 781 I.B., dated the 
9th April 1913. 


Ditto. 


Ditto. 


British Enactments in 

force in Native States, 

3rd Ed., vol. i, p. 79. 

British Enactments in 

force in Native States, 
3rd Ed., vol. iv, p.M78. 

British Enactments in 

force in Native' States, 
3rd Ed., vol. iv, p. 335. 

British Enactments in 

force in Native States, 
3rd Ed., vol. iv, p. 389. 

British Enactments in 

force in Berar, p. 4. 

British Enactments in 

force in Native States, 
3rd Ed<, vol. v, p. 18. 

Ditto. 


Ditto. 

Ditto. 

Ditto. 

Ditto. 


British Enactments in 
force in Native States, 
3rd Ed., Supplement 
to vol. v, p. 3. 

Ditto. 


British Enactments in 

force in Native States, 
3rd Ed.. Supplement 
to vol. v, p. 4. 

British Enactments in 

force in Native States, 
3rd Ed., vol. v, p. 58. 


Ditto. 


Ditto. 
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APPENDIX A. 


1A.—PLACES TO WHICH THE ACT HAS BEEN SPECIFICALLY 
APPLIED— {contd.) 



24. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


35. 


3G. 


Names of places. 


Notification or other 
authority. 


Lands occupied by the Gondal- 
Porbandar Railway in the 
Vithalgarh, Gondal and 
Nawanagar States. 

Lands occupied by the 
Jamnagar Railway in the 
Dhrol, Jalia, Nawanagar, 
Pal and Rajkot States. 

Lands occupied by the 

Jetalsar Rajkot Railway in 

the Gadkka, Gondii, Kotda- 
Sangani, Kotharia, Lodhika, 
Rajkot, Shahpur, Virpur, 
Jetpur and Junagarh States. 

Lands occupied by the 

Junagarh Railway in the 
Bantva, Manavadar, Sardar- 
garh and Jetpur-Bilkha 
States. 

Lands occupied by the 

Khijadia-Aiureli-C li a 1 a 1 a 
Railway in the Jetpur Luni 
State. 


No. 781 LB., dated the 
9th April, 1913. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Lands occupied by the Morvi 
Railway in the Dhrol, Gavri- 
dad, Kotharia, Morvi, 
Rajkot, Wankaner, Dhran- 
gadhra, Lakhtar, Muli, Sayla 
and Wadhwan States. 

Lands occupied by the 

Godhra-Ratlam-Nagda Rail- 
Vay in the Jhabua, 
Indore, Sailana, Ratlam 
and Gwalior States. 

Lands occupied by the 

Nagda-Ujjain Railway in 
the Gwalior State. 

Lands occupied by the 

Nagda-Muttra Railway in 
the Gwalior Dewas (Senior), 
Dewas (Junior), Indore, 
Jhalawar, Kotah, Bundi, 
Tonk, Jaipur, Karauli and 
Bharat pur States. 

Lands occupied by the Raj- 
put-ana-Malvva Railway in 
the Alwar, Jaipur, Jodhpur, 
JCishengarh, Sirohi, Bharat- 
pur, Mewar. Tonk, Gwalior, 
Indore, Sailana, Jaora, 
Ratlam, and Dhar States. 

Lands occupied by the 

Bhopal-Itarsi Railway in 
the Bhopal State. 

Lands occupied by tho 

Bhopal-Ujjain Railway in 
the Bhopal, Gwalior, Indore, 
Dewas (Senior), and DewaB 
(Junior) States. 

Lands occupied by the 

Baran-Kotah Railwuy in 
the Kota h State, 


Ditto. 

No. 262 I.B., dated the 
10th February, 1913. 

Ditto. 

Ditto. 


Ditto. 


Ditto. 

Ditto. 

Ditto. 


Where published. 


British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 58. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 88, 


Ditto. 


Ditto. 


\ 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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APPENDIX A. 

■PLACES TO WHICH THE ACT HAS BEEN SPECIFICALLY 
APPLIED—( contd.) 



Names of places. 

Notification or other 
authority. 

Where published. 

37. Lands occupied by the 
Bina-Guna-Baran Railway 
in the Kotah, Tonk and 
Gwalior States. 

No. 262 I.B., dated the 
10th February, 1913. 

British Enactments in 
force in Native States. 
3rd Ed., vol. v, p. 88. 

38. Lands occupied by the 
Great Indian Peninsula 
Railway in the Bhopal, 
T £urwai, Gwalior, Kania- 
dhana, Orchha, Datia, 

Dkolpur, Samthar, Alipura, 
Garrauli, Pahra and Taraon 
States. 

Ditto. 

Ditto. 

39. Lands occupied by the 
Bhavnagar Railway in the 
Wadh.wan, Limbdi, Chuda, 
Bhala Baroda and Bhav¬ 
nagar States. 

No. 783 I.B., dated the 
9th April, 1913. 

British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 65. 

40. Lands occupied by the 
Junagarh Railway in the 
Gondal and Junagarh 

States. 

Ditto. 

Ditto. 

41. Lands occupied by the 
Khijadia-Amreli-Chalala Rail¬ 
way in the Baroda State. 

Ditto. 

Ditto. 

42. Lands occupied by the 
Gondal-Porbander Railway 
in the Bhavnagar, Baroda, 
Lathi Bantva, Jetpur, 

Kotda Fitha, Junagarh and 
Gondal States. 

Ditto. 

Ditto. 


IB.—PLACES TO WHICH THE ACT HAS BEEN GENERALLY APPLIED IN COM¬ 
MON WITH OTHER ENACTMENTS IN FORCE IN NEIGHBOURING BRITISH 
DISTRICTS OR PLACES UNDER BRITISH JURISDICTION. 




1. British Baluchistan 


2. Baluchistan Agency Terri 
toriea. 

3 Chittagong Hill-Tracts . 


4. D i s t r ic 18 of Hazaribagh, 

Lohardagn, Manbhum, Par- 
gana Dliftlbhum and the 
Kolhan in the District of 
Singhbhum. (The Lohar- 
dnga or Ranchi District 
included at the time the 
Palamnu District). 

5. Sonthal Parganus 


0. Angul District 


B ri t i s h Baluchistan 
L a w b Regulation, 
1913 (II of 1913), s. 3. 

No. 1603 I.B., dated the 
28th July, 1911. 

Chittagong Hill-Tracts 
Regulation, 1900 (I of 
1900). 

No. 1394, dated 21st 
October, 1881. 


■South'd Purganaa Settle¬ 
ment Regulation 1872, 
(IJ1 of 1872). as amend¬ 
ed bv the Sonthal Pnr- 
ganas Justice and Laws 
Regulation. 1899. (IH 
1899 ), section 3. 

Angul Laws Regulation, 
1913(111 of 1913), a. 3. 


Baluchistan Code, p. 214. 


British Enactments in 
force in Native States, 
3rd Ed., vol. i, p. 7. 
Bengal Code, vol. i, p. 795. 


Gazette of India , 1881, 
Part I, p. 604. 


Bihar and Orissa Code, 
vol. i, p 792. 


Bihar and Oima. Code, 
vol. i> P' 884. 
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TO WHICH THE ACT HAS BEEN GENERALLY APPLIED IN COM¬ 
MON WITH OTHER ENACTMENTS IN EORCE IN NEIGHBOURING BRITISH 
DISTRICTS OR PLACES UNDER BRITISH ’JURISDICTION.— (contd.) 


7. 

8 . 


9. 


10 . 


11 . 


12 . 


13. 


14. 


15. 


16. 

17. 

18. 


19. 


20 . 


21 . 

22 . 

23. 


24. 


25. 


26. 


Names of places. 


Notification or other 
authority. 


Where published. 


The Tributary Mahals of 
Orissa. 


Upper Burma (except the 
Shan States). 

Arakan Hill District 


Kuchin Hill Tracts (as regards 
hill tribes). 

Chin Hills (as regards hill 
tribes). 

The Tarai of Agra 

Gan jam and Vizagapatam 

Pargana of Manpur 

The Political States of 
Seraikela and Kharsawan in 
Chota Nagpur. 


No. 1375 I.B., dated the 
21st March, 1900. 


Burma Laws Act, 1898 
(XIII of 1S98) Sch. I. 

Arakan Hill Distinct 
Laws Regulation, 1916 
(I of 1910), s. 2. 

Kaehin Hill Districts 
Regulation, 1895, (I 
of 1895), s. 3. 

Chin Hills Regulation, 
1896 (V of 1896) s. 3. 

No. 1553, dated the 22nd 
September, 1876. 

No. 303, dated the 17th 
July, 1899. 

No. 3267, dated the 1st 
April, 1899. 

No. 205 I.B., dated the 
28th January, 1910. 


British Enactments in 
force in Native States, 
3rd Ed., Vol. IV, 
p. 31. 

Burma Code, p. 138. 

Supplement to Burma 
Code. 

Burma Code, p. 265. 


Burma Code, p. 295. 

Gazette of India , 1876, 

Part I, p. 505. 

Gazette of India , 1SD9, 

Part I, p. 730. 

Gazette of India , 1899, 

Part II, p. 419. 

British Enactments in 
force in Native States, 
3rd Edvol. iv. 


Parganas of Todgarh, Diwair, 
Saroth, Chang and Kot- 
Karana. 

Cantonment of Deoli 

Feudatory States of 
Sirguja, Jashpur, Udaipur, 
Korea and Changbhakar. 

Ranmndrug (in respect of 
persons not being subject 
of the Raja of Sanclur). 

Parte of the Nam wan 
Assigned Tract formerly 
administered by China. 

Kasumpti, (Simla) (Keonthal 
State). 

Lands occupied bv the Raj- 
putana Malwa Railway in 
the Indore State. 

Lands occupied by the Indian 
Midland Railway in the 
Parma State. 

Lands ocoupied by the 
Bengal-Nagpur Railway in 
the Rcwa, KJiniragarh, 
Nandgaon, Sakti, Raigarh, 
GangpuL Bamm. Kh.ir- 
sawan, Seraikclln, Mayur- 
bhunj, Patna and Kalahandi 
States. 

Lands occupied by the Bengal 
Looars Railway in the 
Cooch Behar State. 

Lo nds occupied bv the 
Eastern Bengal Railway in 
the Cooch Behar State. 


No. 38J., dated the 8th 
March, 1872. 

No. 99 J., dated the 18th 
June, 1875. 

No. 1069 I.B., dated the 
3rd April, 1919. 

No. 1018-T. dated the 5th 
March, 1891. 


No. 788 E.B., dated the 
2nd June, 1899. 


No. 1516-1 dated the 15th 
May, 1885 

No. 754 I.B., dated the 
28th March. 1912. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


p. 35. 

Ditto, vol. i, p. 572. 

Ditto, voL i, p. 593. 
Ditto, Sup. to vol. iv. 

p. 101. 

Ditto, vol. iv, p. 425. 


Ditto, vol. iv, p. 409. 


Ditto, vol. iv, p. 443. 

British Enactments in 
force in Native 
States, 3rd Ed., vol. v, 
p. 7. 

Ditto. 


Ditto. 


Ditto. 

Ditto. 
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APPENDIX A. 


—PLACES TO WHICH THE ACT HAS BEEN GENERALLY 7 ’ APPLIED IN COM¬ 
MON WITH OTHER ENACTMENTS IN FORCE IN NEIGHBOURING BRITISH 
DISTRICrS OR PLACES UNDER BRITISH JURISDICTION.— [conld.) 


27. 

'28. 

29. 

30. 

31. 


32 . 


33 


34. 


35. 


36. 


37. 


38. 


Notification or other 
authority. 


Names of places. 


Lands occupied by the 

Bengal and North-Western 
Railway in the Benares 
State. 

Lands occupied by the 

Raj pu tana Ma 1 \va Rai 1 way 
in the Bharatpur State. 

Lands occupied by the 

Agra-Delhi Chord Railway 
in the Bharatpur State. 

Lands occupied by the 
Oudli and Rohilkhund 
Railway in the Benares 
and Rampur States. 

Linds occupied bv the 

Rohilkhand and Kumaon 
Railway in the Itarapur 
State. 

Lands occupied by the 
Rujputatna Mftlwa Railway 
in the Nabha, Pataudi, 
Dujana, Jind, Patiala, and 
Faridkot States. 

Lands occupied by the 
Delhi-Am bata-Kalka Rail¬ 
way in the Patiala and 
Knlsia States. 

Lands occupied by the 
North-Western Railway in 
the Patiala. Nabha, Knpur- 
thala, Faridkot and Jammu 
States. 

I/mds occupied by the 
S )Uthem Punjab Railway in 
the Bahawnlpur and Bikaner 
States. 

Lnnds occupied by the 
Barsi Light Railway in 
tho Hyderabad and Mirnj 
(Senior) States. 

Lands occupied by the 
Ahmedabud-P.irantij R iil- 
way in the Bnrodn, Bnvitu 
Thana and Idar States. 
lAndti occupied by the 
Bombay Baroda and 
Central India Railway in the 
Rnvo'du and Pandu Me was 


No. 1947 I.B., dated the 
16th September, 1912. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

No. 515 I.B., dated the 
17th March, 1913. 

Ditto. 

Ditto. 

Ditto. 

No. 778 I.B., dated the 
9th April, 1913. 

Ditto. 

Ditto. 


Where published. 


British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 11. 

Ditto. 


Ditto. 


Ditto. 


Ditto 


British Enactments in 
force in Native States 
3rd Ed., Vol. v, p. 13. 


Ditto. 


Ditto. 


Ditto. 


British Enactments in 
force in Native Slates 
3rd. EH., v»■ l. V.. i>. 35. 

Ditto. 


Ditto. 


States. 

39. Linds occupied by the 

< Jodhra-Rotlam-Nagcla Rail- 
w »v in the Baria State. 

40. Linde occupied by the 

Moluuna Railway in the 
B»roda. *Kato."iin, and 
Tjjmm States. 

41. Lands occupied by the 

Billimora-K a In m bn Rail¬ 
way in the Bt rmlii and 
BanSiift States. 


Ditto. 

Ditto* 

Ditto. 

Ditto. 

Ditto. 

Ditto. 
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APPENDIX A. 


* LACKS TO WHICH THE ACT HAS BEEN GENERALLY APPLIED IN COM- 
MON WITH OTHER ENACTMENTS IN FORCE IN NEIGHBOURING BRITISH 
DISTRICTS OR PLACES UNDER BRITISH JURISDICTION— ’{could). 


49. 

50. 

51 

52. 

03. 

• f. 


56 , 


Names of places. 

Notification or other 
authority. 

IVhere published. 

4L Lands occupied by the 
Petlad-Cambay Railway 

in the Baroda and Cambay 
States. 

Ditto. 

Ditto. 

43. Lands occupied by the 
Rajpipla Rail v. ay in the 
Rajpipla State. 

Ditto. 

Ditto 

44. Lands occupied by the 
Tapti I alley Railway in the 
SacKn and Baroda States.. 

No. 778 I.B., dated tho 
9th April, 1913. 

British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 35. 

45. LarJs occupied by the 
Great Indian Peninsula 
Railway in the Kurandvad 
(Junior) and Hyderabad 
States. 

Ditto. 

Ditto. 

40. Lands occupied by the 
Godhra-Lunavada Railway 
in the Lunavada State. 

Ditto. 

Ditto. 

47. Lands occupied by the 
Champaner-Shivrajpur Light 
Railway in the Baria and 
Chhota Udepur States. 

Ditto. 

Ditto. 

48. Lands occupied by the 
Madras and Southern 

Ditto 

Ditto. 


Maratha Railway in the 
Hyderabad, Ranxlurc, Sangli, 
Akalkot, Jamkhandi, Miraj 
(Junior), Savanur, Kurand- 
vad (Junior), Kurandvad 
(Senior), Kolhapur, Mimj 
(Senior), Aundh and Phaltan 
States. 

Lands occupied hv the 

North Western Railway in 
lb** Khnirpnr State. 

J^inds oe«-iipie«t bv the 

Shornnur-Coehin Li 
the TTavanoore and Cochin 
States. 

Lands occupied by the 

Travancore Branch of the 
South Indian Railway in the 
Travancore State. 

-and? occupied bv the 

1 Mftovclly .Quilon Kailua y 
y‘o Travancore State. 

Dancm occupied by the 

Palnnpur-Do,^ Railway i 

the Palanpur Stute. 

Lands occupied by the ' 

Rajputana Malwa K a ih va y 
in the Palanpur. and Baroda 
States. 

Kinds occupied by the j 

Kolhapur Railway in the | 
Kolhapur and Mifiij (Senior) 
States. 

Kands oooupied by the j 

»S'j.ngli Railway in the 

Sangli and Mirn(j (Senior) ' 
States. 


Ditto. 


No. 5090 LB., dated the 
27th December, 1900. 

N<>. 1471 I. B.. dated the 
20th April, 1900. 


No. 316D dated the 10t)i 
January, 1917. 

No. 779 LB., dated the 
9th April, 1913. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 119. 

\ 

Ditto, vol. v, j). 120. 


Ditto, Supplement to 

vol. v. p. 8. 

British Enactments in 
force in Native States 
3rd Ed., vol. v, p. 39. 
Ditto 


Dltrc. 


I lit to. 
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PLACES TO WHICH THE ACT HAS BEEN GENERALLY APPLIED IN COMMON 
WITH OTHER ENACTMENTS IN FORCE IN NEIGHBOURING BRITISH 
DISTRICTS OR PLACES UNDER BRITIS H' JURIS DICTION.— (coneld .). 


67. 



Names of places. 


Notification or other 
authority. 


Lands in the Mysore State 
occupied by :— 

(1) The Bangalore Branch 
of the Madras Rail¬ 


No. 507 I, dated the 6th 
February, 1890. 


way. 

r 2) The Mysore State Rail¬ 
way from and inclusive 
of the Bangalore rail¬ 
way station to the 
Hubli end of the 
Thungabhadro Bridge 
at Harihar. 

(3) The Mysore State rail¬ 
way from and inclusive 
of the Yeswanthpuf 
Junction railway sta¬ 
tion to the frontier o£ 
the State. 


Where published. 


British Enactments in 
force in Native States, 
3rd Ed., vol. v, p. 121. 


-PLACES BEYOND THE LIMITS OF INDIA TO WHICH THE ACT HAS BEEN 
MADE APPLICABLE BY HIS MAJESTY IN COUNCIL FOR PURPOSES OF 
CASES IN WHICH BIS MAJESTY HAS JURISDICTION.(l) 


1. Zanzibar . 

2. Persian Coast and Islands 

3. Somaliland Protectorate 

4. East Africa Protectorate 

5. Bahrein 

6. Maskat and Oman 


. Zanzibar Order in Council, 
dated the 7th July, 1S97 ; 
Art.ll(6) and Schedule 1. 

. Persian Coast and Islands 

Order in Council, dated 
7th May, 1907. 

0 Somaliland Order in 

Council, dated the 7th 
October, 1899, Art. 7 
and Schedule. 

. The East Africa Orders in 

Council, dated the 7th 
July, 1897, Art. 11(6) 
and Schedule. 

. The Bahrein Order in 

Council, 1913. 

. The Maskat Order in 

Council, 1915. 


Statutory Rules and 
Orders, revised to 31st 
December, 1903, vol. v, 
p. 87. 

Gazette of India, 1907, Part 
I, p. 469. 

Statutory Rules and 
Orders, revised to 31st 
December, 1903, vol. v, 
p. 173. 

Statutory Rules and 
Orders, 1897, p. 134. 


Gazette of India, 1915, Part 
i I, P- 291 

Gazette of India, 1917, Part 
I I, p. 899. 


3 —A LIST OF SOME NATIVE STATES IN INDIA WHICH HAVE ADOPTED THE 

ACT AS THEIR LAW.(2) 


1. Puddukottai (Madras Presi¬ 

dency). 

2. Sandur (Madras Presi¬ 

dency). 


Puddukuttui Regulation 
II of 1882. 

Introduced by the Raja. 


See note in Nativo States 
Lists, Southern India 
(Madras and Mysore), 
Ed. 1888, p. 20. 

Ditto. 


(1) This list only contains such informal ton os has been collected up to date and docs not profess 

to be exhaustive. « 

(2) In addition to the Native States that have adopted the Act it may mentioned that, in the 
Kathiawar Agency, rules based on the Indian Evidence Act (I of 1872) have beo n brought into fore y 
Notification No. 1, dated tho 5th January, 1874, Kathiawar Agency Gazette, 18< t, Supp* , 
p. 23. 
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3.—A LIST OF SOME NATIVE STATES IN INDIA WHICH HAVE ADOPTED 
THE ACT AS THEIR LAW .—contd 


3. 


4. 

5. 

6 . 

7. 


3 . 


9 . 


10 . 

11 . 


12 . 


13. 


Names of places. 


Mysore 


Akalkot (Bombay Pre¬ 
sidency).^) 

Janjira (Bombay Pre¬ 
sidency). 

Jath (Bombay Pre¬ 
sidency). 

Kolhapur State (Bombay 
Presidency). 


Notification or other 
authority. 


Where published. 


Schedule attached to the 
Instrument-, dated 1st 
March, 1881, transferring 
the Government to the 
Maharaja. 

Notification No. 3413, 
dated the 19th July* 1SS0. 

Notification by the Nawab 
of Janjira. . 

Notification by the Chief 
of Jath, dated the 5th 
May, 1888. 

Notification by the Council 
of Administration on 
behalf of the Minor Raja, 
dated the 25th February, 


British Enactments, Native 
States, Southern India 
(Madras and Mysore), Ed. 
1899, p. 57. 

Bombay Government Gazette 
1880, Part I, p. G58. 


Not known. 


1888. 


Miraj (Junior): (Bom¬ 
bay Presidency). 

Ramdrug (Bombay Pre¬ 
sidency). 

Sachin (Bombay Pre¬ 
sidency). 

§a want wadi (Bombay 

Presidency). 


Savanur 


Jamkhandi (Southern 
Mahratta Country). 


Notification by the Joint 
Administrators on behalf 
of the Minor Chief, dated 
the 10th August, 1888. 

Ditto, ditto, dated the 17th 
December, 1888. 

No. 2983, dated the 7th 
May, 1887 (on behalf of 
the Government of the 
Nawab of Sachin). 

Notification No. 540, dated 
the 10th March, 1888, by 
the Political Superin¬ 
tendent of the Slate (on 
behalf of the Government 
of the Chief). 

Notification dated the 21st 
May, 1897, by the ^ Ad¬ 
ministrator of the State 
(on behalf of the Minor 
Nawab of Savanur). 

Notification dated 1st Feb¬ 
ruary, 1901, by the Poli¬ 
tical Agent 


Bombay Government Gazette* 
1887, Part I, p. 377. 


Not known. 


\ 


Published in the Savanur 
State on 25th July, 1897. 


Not known. 


T1, ° Act was introduced by the Governor of Bombay in counoil when the State was under' 
British mana gcment J 
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APPENDIX B 




FIFTH REPORT OF HER MAJESTY’S COMMISSIONERS 
APPOINTED TO PREPARE A BODY OF 
SUBSTANTIVE LAW FOR INDIA. 


REPORT. 


TO THE QUEEN’S MOST EXCELLENT MAJESTY. 

Wx:, Your Majesty’s Commissioners appointed to prepare a body of Substantive Law 
BUbm,t t0 y0Ur *«*** »*» M which w/have prep^d^hl 

dcno^to^’the'ajeUshTw* unHor c m law upon this subject. Within the Presi- 

i (rislature of which i it \ fi ln ^ orcc > modified by certain Acts of the Indian 

.Legisiutuie, oi wnicn Act II of 1855 is the most important. 

This Act contains many valuable provisions. It extends the range of judicial notice 

hintn^v ‘it romn 6 Pr °° f ° f documents ’ of sterns of law and of matters of public 

history. Jt i emoves incompetency to testify bv reason of interest or relationship; renders 
parties to suits liable to be called as witnesses, and makes husband and wife competent 
witnesses for or against each other in civil proceedings ; renders dying declarations admis¬ 
sible, though the declarant may have entertained hopes of recovery: provides that wit¬ 
nesses may be cross-examined by the party who called them, and that they shall not be 
excused from answering questions because they may thereby criminate themselves. Declara¬ 
tions which were against the pecuniary interest of the persons who made them, and entries 
according to the usual course of business, both of which kinds of evidence the English law 

admits only in cases of death, are under this Act admissible if the person who made the 

declaration or the entry has become incapable of giving evidence or if his tetimony cannot 
be procured. The Act also gives to hooks regularly kept, and to certain commercial docu¬ 
ments, the character of corroborative, though not of independent, evidence, and makes entries 
in such books independent evidence of certain formal matters ; it extends the class of persona 
w * 10f " Iinisaible in ca id of pedigree, and provides in effect that mistakes 

committed in the rejection or reception of evidence shall not lead to a new fri.-d <>r to the 
• reversal of a decision unless a substantial failure of justice has burn caused theteby. Ihc 
Act, howevt t, bears reference in many places to the existing law, and it appeal's to have been 
designed, not as a complete body of rules, but as supplcmei ’ ve °f, the 

’ 1 1 ■' ! l,<i ;i nf the customsr\ lew of evidence previ iling 1,1 1 hose parts of British 

India where the English law is not administered. 

This customary law has not umimed any definite form ; the Mahomedan law, since the 
enactment of the new Code of Criminal Procedure, h is ceased to have any validity it' the 
Country Courts, even in criminal matters; and those Courts have in fact no fixed nilcs 
of evidence except those contained in Act II of 1855. They are not required to follow the 
English law as such, although they ure not debarred from following it where thev regard 
it/ as the most equitable. * • 

In laying down uniform rules for the guidance of the Indian judges in neneral as 
in Ik : Courts just mentioned os in tht.ni in which the English l., W of evidence has'hitherto 
prev^Uri. do not think that it would It- odvi 8 .Uff> adopt » system so artificial ns that 
which has grown up m this country. 

The English practice has been moulded in a great degree by our social and legal insti¬ 
tution, and our tortus of procedure; and much of it is admitted to be unsuited to the various 
at a,,, of society mid the different forms of property which are to he met within India. In 
England the turn has been to avoid presenting to the consideration of the jure whatever 
it was thought could not safely he presented to an nnprofosaioaal tribunal. In order to 
obtain this end, various IcimlK of evidence, whic li were deemed httie worthy of credit, were 
pronounced initdmi^ibJe. uud n gre, t deal of evidence which, if dulv weighed and dispas¬ 
sionately considered, would tend to the elucidation of truth,’ie absolutely excluded. On- 
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the other hand, evidence is admitted, which is at least as dangerous as that which is shut 
out. Thus parent and child cannot refuse to bear testimony for or against each other in 
criminal cases, while a wife cannot be asked a question on the trial of her husband unless 
the trial be for an offence committed against herself. In matrimonial cases the inconsis¬ 
tencies of the law as to the competency of the married persons to give evidence cause frequent 
embarrassment, and even occasional failure of justice. 

In a country like India, where the task of judicial investigation is attended with pecu¬ 
liar difficulties, and where it is the duty of the judge in all civil, and in some criminal ccses, 
to decide without a jury, there is greater danger of miscarriage from the mind of the Court 
being uninformed than from it being unduly influenced by the information laid before it. It 
seems, therefore, better to afford every facility for the admission of truth although with\ * 
some risk that falsehood or error may bo mixed with it, than to narrow, with a view to the 1 
exclusion of falsehood, the channels by which truth is admitted. It is of course impossible to * 
admit all evidence that may be offered, for this wxmld lead to excessive waste of time ; but 
we have provided that all relevant evidence not expressly excluded by our rules shall be 
admissible, and that except in those fow cases where the law itself attaches a special im¬ 
portance or effect to particular evidence, the Court sh»»ll decide for itself whether any weight- 
and what weight, shall be assigned to each piece of evidence that is submitted to it. The 
judge must, of course, form his own opinion regarding the relevanqy of any evidence which 
the parties may desire to submit to him ; but it is often difficult, especially in the early stage 
of a trial, to show the oxact bearing of oach piece of evidence upon the issues. It is bv no 
means our desire that our rules should be understood as imposing upon the judges the use of 
excessivo strictness in excluding evidence of which the applicability cannot be fully shown 
at the moment when the evidence is tendered. We have, however, inserted provisions !✓“ 
intended to guard against the trial of collateral issues arising out of questions asked with r, 1 
view to impugn the credit of witnesses. 

It will be seen that we have discarded, for the most part, the rules which limit the dis¬ 
cretion of the Court in drawing its conclusions from the whole of the evidence. While we 
do not interfere with those provisions of the Act for the registration of assurances or of the 
Code of Criminal Procedure which recognise certain things as jmmd facie evidence, that is 
to say, as conclusive unless met by counter-evidence, yet we do not by our own rules attach 
his character to the evidence of any class, nor,—except where the testimony of a witness has 
been attacked,—do we recognise anything as corroborative though not‘independent evi¬ 
dence. We have provided that the Court may act uj)on the testimony of a single witness, 
even in the case of the gravest offences against the State, or of perjury, or of Qriminal charges 
supported by the evidence of accomplices alone. 

An attempt to define nil the cases in which, and the purposes for which, particular evi¬ 
dence may be received, would in our opinion impede instead of aid the ii on of truth. 

We hope that the course which we have adopted will render it easier for those who admini ster 
the law to avoid the error -o often committed in practice wl tundurd of admissi¬ 

bility exists—that of supposing that whatever evidence is admissible comes in some degree 
accredited to the Court. 


Tho exclusion oven of relevant evidence may be desirable, when the evidence is such 
that people are naturally inclined to attach undue importance to it : when it is such m can¬ 
not be admitted without noh as cannot 

be received or at least cannot be extorted, without injury to interest which are even me Jt 
important than the judicial investigation of truth. 

Although we have laid it down generally that all relevant evidence shall bo admissible 
wc have thought it necessary to make cert cm exceptions from this rule. These exceptions 
reiuto chiefly to that kind of evidence which is described in the English books under the title 
fh f;> . We have, however, abstained from making use u f the word hearsay " from 
. uuty nnd vagueness of the meaning usually attributed to that word. ‘ Wlmt a 
n L "bat some other person has said or written mnv be ,sailed “ hearsay ” 

In of wl? f t hfl f w , ord > , and that tho widest or popular sense : but the statements by a 
witness o ; t ho has heard another person say may bo, in fact (as in case-, of slander), the 
very matter 1 *urn ; or in other cases may be part of the circumstances which it is essential 

to ascertain. n the other hand. ‘‘ hearsay " may ho defined to be that which a witness dm A 
not say as o! ms own knowledge, but says that another has said or signified to him. This i I 
probably a more strict ahd accurate definition of the word “ henna v ” as used in the English 1 
• 1 1) that is known in thut law MS hearaav. 

After much considering this subject, wo have thought that it would promote a more , 

_ curate' apprehension of our mo .rung, ami bo of more practical utility in the Indian Com t. 

,U , 3i° word altogether. Wc have, therefore, without-attempting am 
I , , r ; f the word hears a v mired to lav down rale* for the' exyliifl i gy pf thfi t , 

o^ofovjc ^r in the casei n who , ;It to bo cSm” . * 

| sum oITt n'tT.e o.urasTn wKmfi wo UrniTTf oughTtn bo admM,,!/ * no ' 

through tho various cia < s of evidoneo in whi«h urines t«h© question of ndmi^-ilulily or 
exclusion of what i s called in the English law' hears a v and have endeavoured to atale 

the rule applicable to each class. 1 
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Most of the rule3 for the admissibility of this kind of evidence are recognised by the 
English law, others are in accordance with the Indian Act, II of 1855, above referred to, or 
are intended to relax the English rules still further than was done by that enactment. 

i t We have, for instance, made admissible in evidence, that which has been spoken, writ- 
A or otherwise intimated in the ordinary course of business by a person who has since 
/died or become incapable of giving evidence or whose presence cannot be procured; and we 
have admitted entries in books kept in the ordinary course of business. We have also made 1 J 
admissible written acknowledgments of the receipt of money, goods, securities, or property \ 
of any kind, and documents used in commerce. Declarations which under the English law 1 
are only admitted because they have been made against interest will, by the effect of our 
rules, be excluded, unless they have been made in the ordinary course of business. The test 
of pecuniary interest is exceedingly difficult of application, and appears to us to be of little 
value as a test of truth. 

We have admitted statements as to matters of reputation and of pedigree made by 
persons since dead or incapacitated, or whose presence cannot be procured ; adding in the f 
case of pedigree a proviso that the person who made the statement shall havo had special 
means of knowledge. We have discarded the condition of the English law which requires U 
that the statement shall have been made before the controversy had arisen, as we think i 
that this circumstanc e,jjjfycts ;_rathor_...the, weight than the admissibility of the statement. . 

We have allowed a limited effect, as evidence, to newspaper reports of public meetings. 

The indulgence afforded to witnesses by the existing law in permitting them to refer to 
contemporaneous memoranda appears to us to be carried too far when copies of such 

Top?e°= ran ' da ^ a ° WCd ^ USCd f ° r the pur P° se 5 and our do not permit the use of 

c»ution°were observed wai^^gard^ThT'authe^kauS f Vid ®“ ce - Unlcs3 f ,m0 de g rco of 
be afforded for the fabrication of documents. We have JP? facil ! tlcs .' ro uid 

evidenoe to he required of the proper execution of documents JSF’r}* • ■ dow !, 1 , rul< ; 3 , for tlle 
between primarv and secondary evidence, have provided arrainof +V rot 5 in l n 8 the distinction 
where the former is procuruble. We hope ° ^ 

lately passed by the Indian legislature \r the r^Mon^of 

provement of Indian documentary evidence.(l) ne lm ' 

Tho third case in which we have excluded testimony is, where its admission would bo 
dangerous to the public service or inconsistent with decency or morality, with the confidence 
of married life, or with the freedom of intercourse between a client and bis legal adviser. 

We have provided that questions of a criminatory tendency shall not be asked merely 
in order to test the credit of a witness. We have not adopted section 19 of Act XIX of 1853 
which excuses witnesses from producing their own title-deeds—a provision which must 
under an improved system of registration, become every day less suited to India. Judges 
will, no doubt, protect witnesses from the production of their title-deeds when they are not 
relevant naid material to the cause. We have not adopted in all respects the doctrines of 
the English law on the subject of the effect of previous decisions when adduced as evidence. 

To those judgments, which are admitted by the laws of all other countries as conclusive 
evidence not only between the parties but as against strangers, wo have affixed thr same 
character 1 . n India ; in all other eases wc have provided that the judgment of a Court of com- 
p tout jurisdiction upon a matter directly in issue shall bo admissible «« evidenoe between 
the sumo parties upon the -ime matter directly in issue in another cause, but that it shall 
not be conclusive. As regards strangers, we have provided b sh ill be admissible merely 
as evidenoe that such a judgment was pronounced between the parties. 

We have thought that the Court will arrive at the truth more accurately if left to draw 
t heir inference from the evidence given, than if fettered by rules of presumption, which are 
»n our opinion, incapable of being laid down so as to be universally applicable. It uer- 

liaps bo made a question how far the subject of evidence falls under the head of Substantive 
Daw, and some of the sections of the Draft now submitted certainly border closelv on Proce¬ 
dure. Those sections, however, have not found a place in either of the Cndnc V p^rwliiro 
We have therefore inserted them (with some modifications), as it appears 11Q 4.1 + 1 * 

of evidenoe ought not to be left to be gleaned from many different enaetmpnt* but that 
much of it a . ia not to be found in the Code* of Procedure should bflTfer as r^blf 
comprised m the rules of law' now submitted bv us, and that the eLni „<■« n 

thus be rendered unnecessary should he repealed the e,lactmenta whlch will 


o f 


I0U ( lid B Lt e v' o d nd r, X R v7;' r Hn"? ■!, XVI at 1908 09 amandtd l >y Act IV o 

: I . * l ? 8 I ,rovl ^ instruments creating important interest* in 

Sr. 17, 18, 47, Cl , le l> r ?l>erty wwf, in order to be received in evidence or to affect pro- 

M dooumcnu. b# **«*"'■ aad ** M ^ 
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We recommend the repeal of so much of Acts II of 1855 and XIX of 1853 as remains 
unrepealed, except section 26 6f the latter enactment, which does not form part of the law 
of evidence 


ABSTRACT of the Proceedings of the Council of the Governor-General of India assembled 
for the purpose of making Laws and Regulations under the Provisions of the Act of Parlia¬ 
ment, 24 (b 25 Vic., cap. 67. 

The Council met at Simla on Wednesday, the 28th October 1868. 


The 

The 

The 


Present: 

Ilis Excellency the Viceroy and Governor-General of India, presiding. 
His Excellency the Commander-in-Chief, g.c.s.i., k.c.b. 


Hon’ble G. N. Taylor. 

Hon’hie H. S. Maine. 

Hon’ble John Strachey. 

The Hon’ble Sir George Couper, Bart., c.b. 


The Hon’ble Sir Richard Temple, k.c.s.i. 
The Hon’ble Colonel H. W. Norman, c.b. 
The Hon’ble F. R. Cockerell. 


EVIDENCE BILL. 

The Hon’ble Mr. Maine moved for leave to introduce a Bill to define and amend the 
Law of Evidence. He said it would probably be sufficient to state that the Bill embodied 
the draft rules of law which the Indian Law Commissioners had recently prepared on the 
subject of evidence. There was probably no subject in which a codified law was more wanted 
in India, and the Commissioners had fully stated in the report which had been circulated to 
Hon’ble Members the reasons for all the changes which the Bill proposed to .introduce. 
If he got leave to introduce the Bill he proposed to ask His Excellency the President to 
suspend the rules for the conduct of business and on their suspension to introduce tho Bill 
with a view to its publication in the Gazelle. There was no use in now dilating to any length 
on^the technical subjects comprised in the Bill. 

The motion was put and agreed to. 

The Hon’ble Mr. Maine then asked the President to suspend tho Rules for the Conduct 
of Business. 

The President declared the Rules suspended. 

The Hon’ble Mr. Maine then introduced the Bill. 


Siaila, 

The 28 th October , 1868. 


WHITLEY STOKES, 
d sst Secy, to the Govl. of India „ 
Home Department {Legislative). 


ABS ™flCTof the Proceedings of the Council of the Governor-General of India, a *s< aided 
jor tne purpose of making Laws and Regulations under the Provisions of the. Act of Parlia¬ 
ment , 24 & 25 Vic., cap. 01. 

The Council mot at Government House on Friday, the 4th December 1868. 


Present : 


His Excellency the Viceroy and 
The Hon’ble G. Noble Taylor, 
mu S on *?° Summer Maine. 

J he Hon ble John Strachey. 

The Hon’blc "Colonel H. W. Norman, c.b. 
The Hon’bio F. R. Cockerell. 


Governor-General of India, presiding. 

The Hon’ble Sir George Couper, Bart. c.B. 

The Hon’ble Maharaja Sir Dirg-Bijay Singh 
Bahadur, k.o.s.i., of B dmmpur. 

The Hon’ble Gordon S. Forbes. 

The Hon’ble D. Cowio. 


The Hon’ble M. J. Shaw Stewart. 

The Hon bio Mr. Shaw Stewart took the oath of allegiance, and the oath that bo wouM 
faithfully disoharge the duties of his office. 
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The Hon’ble Mr. Maine moved that the Bill to define and amend the Law of Evidence he 
referred to a Select Committee with instructions to report in two months. He said that the 
Council were no doubt aware that in referring a Bill to a Select Committee, what was affirmed 
was the principle of the measure or the expediency of legislation within the general prin¬ 
ciples of the measure. This being understood,Mr. Maine did not suppose that the Council 
would ever seriously think of refusing to refer to a Select Committee a Bill prepared by the 
Indian Law Commissioners, and therefore he should say very little in commending it to the 
Council. The consideration of the measure was essentially a consideration of its detail, 
and to that detail the Select Committee would doubtless give the most careful attention, not! 
as Mr. Maino hoped, for the purpose of setting its judgment against the judgment of the 
Commissioners in the matters which lay legitimately within the sphere of their great judicial 
and forensic experience, but for the purpose of seeing whether their specific proposals required 
in anv way restriction or extension with regard to the special circumstances and facts of this 
country. 

On the general expediency of obtaining a codified law of evidence for India, Mr. Maine 
did not suppose that there could be two opinions. He ventured to think that the Commis¬ 
sioners had, if anything, rather under-stated tjie grounds on which such a law was desirable. 
They observed that India did not possess any uniform law on the subject. After statin^ 
that within the Presidency-towns the English law of evidence was in force, modified by cer¬ 
tain Acts of the Indian Legislature of which Act II of 1855 was the most important they 
went on to say that a customary law of evidence prevailed in those parts of British India 
where English law was not administered. “This customary law,” they added:— 

“ Has not assumed any definite form ; the Mahoim dan law since the enactment of the new Code of 

’^to»l! , co'aShaw I in^act C no^fiIed , vaenceTxcopt tliMKcontatocd^Act II oM855' 'v'are not 

JSSS " 9 sucl " •“"* **«. -SS3S3 £? following .7SKW 

On looking however, at the two Indian Evidence Acta, it would seem that they implied 
that the English law of evidence, except where they modified it, was in force in the bulk of 
India, the Mofussil. During the last ten or fifteen years the doctrine that the Englishlaw 
of evidence was, vi propnd in forco throughout the whole of the country had certainly 
gained strength, and the habit of applying that law with increasing strictness was gaining 
ground. No doubt much evidence was received bv the Mofussil Courts which the English 
Courts would not regard as strictly admissible. But Mr. Maine would appeal to members 
of G uncil who had more experience in the Mofussil than he had, his honourable friends 
Sir George Couper and Mr. Cockerell, whether the Judges of those Courts did not, as a 
matter of fact, believe that it was their duty he English law of evidence as 

modified by the Evidence Acts. In particular, Mr. Maine was informed that when a case 
was argued by a barrister before a Mofussil Judge, and when the English rules of Evidence- 
were pressed on his attention, ho did practically accept those rules, and admit or reject 
evidence according to his construction of them. 

Mr. Maine could not help regarding this state of things as eminently unsatisfactory. He 
entirely agreed with the Commissioners that there were parts of the English law of evidence 
which were not suited to this country. Thev heard much of the laxity with which evidence 
was admitted in the Mofussil Courts,' but the truth was that this laxity was to a considerable 
extent justifiable. The evil, it appeared to Mr. Maine, lay less in admitt ing evidence which 
under strict rules of admissibility should be rejected, than in admitting and rejecting evidence 
without fixed rules to govern admission and rejection. Anything like a capricious administra¬ 
tion of the law of evidence was an evil, but it. would be an equal, or perhaps even a greater, 
evil that such strict rules of evidence should be enforced as practically to leave the Court 
without Uio materials for a decision. Mr. Maine would venture to state his impression that 
the fault of substance ordinarily committed by the Mofussil Courts consisted less in lax ad- 
mi' •ton of evidence, than in averting their attention from the evidence really before them, 
and in conjecturing the facts of the ease upon prob ibilities derived f rom a* consideration of 
what the Natives of this country would bo likely to do under given oircumst vnccs. Another 
objection lay in the necessity which the Mofussil Judges were thus placed under of depend¬ 
ing ujx>n English text-books. There were excellent, text-books of the English law of evi- 
denc.., but their usefulness consisted more in refreshing knowledge which had been gained 
by forensic experience than in teaching knowledge. The Commissioners would appear to 
be right m supposing that what was wanted for the greatest part of India wi.s a liberalized 
version of the English law of evidence enacted with authority and thus excluding caprice, 
and superseding the use of text-books by compactness and 'precision. 

Another objection which Mr. Maine enter! lined to the present state of the low might 
appear to be speculative, hut was really of som» practical moment. The doctrine that the 
Eii-bsli law of evidence without nut honi-ali \ o enactment prevailed >*/ j/roprlu and of its own 
virtue, w.u calculated to on courage the notion that, rules of evidence constituted a scientific 
ncliinery by which truth aa to facts and as to men's actions could he ascertained somewhat 
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as physical truths could bo ascertained by the processes in use among men of science. There 
wero certain continental systems of evidence which did make a pretension to include a pro¬ 
cess of the kind. And perhaps some such theory did pervade the rules of the English law 
with regard to presumptions, which he was happy to see the Commissioners had discarded. 
But the English law of evidence as a whole made no claim to he such a system. It was justly 
regarded by the English lawyers as a model of good sense : but it would probably have never 
come into existence but for one peculiarity of the English judicial administration,—thc^se- 
paration of the j udge of law from the judge of fact, of the tTiidge-fra mthe jur y. It consisted 

1 mainly of rules of exclusion, that is, of rules for keeping certain kinds of evidence out of sight 
of the judge of fact. Such a system, Mr. Maine apprehended, could only be justified on two 
grounds. Firsts frail, some evidence must be excluded. If all evidence were admitted, nay, 
even if all relevant evidence were admitted, if everything were let in which tended to throw 
light on the matters in issue, the Courts would be overwhelmed. Even in England, they 
would break down, and it would be quite impossible for the Courts to discharge their functions 
in this country with the notorious habit of its Natives of attempting to help on the proof by 
accumulating everything which has even the remotest bearing on it. It being then assumed 

t h: r 1 . Mill. 1. I , , ^rr>o sor ta . nf mri dftnciv mn*tjnAnAac^ r j ) y 

Ik* shut out . tin* Ki"jli hi law • \ chided tho i 1 1 - ript • "I • ' nec w h’cb w<n- fqunApmp- 
ticallvTo affect The m inds 6Q3) men, except those of the most sagacious judgment, out of all 
proportion To The real'value of such evidence. This was the case of the great department 
known to English lawyers as ‘ hearsay.’ It was not at all meant thatJiearsay.nyicl c n c e. vm* 
not incidentally valuable, and Mr. Maine could well imagine a great Indian Statesman con- 
dueted in an emergency to a most important conclusion by evidence which a Court of Justice 
would reject as absolutely inadmissible. But, taking men as you found them, and taking 
the average of judicial ability, it was really true that some kinds of evidence did produce an 
impression on the mind far deeper than was consistent with their real weight. The good 
sense to which the English law laid claim was evidenced by the tests which it laid down for 
distinguishing those kinds of evidence from those which remained. It would be presump¬ 
tuous in Mr. Maine to praise tho Commissioners’ proposals, but he ventured to say that, in 
his humble opinion, they had wisely availed themselves of the results of English experience, 
but had wisely modified these results upon two considerations, which, they stated as 
follows : — £ , 

** The English practice 1ms liecn moulded in a gnat degree bv our social and legal institutions and on 
forms of procedure, and much of it is admitted to be unsuited to the various states of society and the 
different forms of property which are to he met with in India.” 

** In a country like India where the task of Judicial investigation is attended with peculiar difficulties, 
and where it is the duty of the Judge in all civil and in some criminal'cases to decide without a jury, 
there is greater danger of miscarriage from the mind of the Court being uninformed tbuu fi"ii\ its being 
unduly influenced by the information laid before it.” 

Mr. Mainedind said that ho would not comment on tho details of tho measure, but there 
was one point of detail which it was necessary to notice, because, ns it involved a financial 
question, thcfselect Committee would probably not like to deal with it without knowing the 
opinion of the Executive Government. The Commissioner^ Draft and the Bill based upon 
it saved the Registration Act : hut it would be observed that they did not refer to the Stamp 
Act. The omission in the Bill wee explained bj its being doubtful whether tho St imp BiH 
now in tilt? hands of Mr. Cockerell, would or would not recede the absent of the Governor- 
General before the present measure. If the Stump Bill were passed last, it would control the 
present measure. But another reason must probably be assigned for the omission in the 
Commissioners* Draft, which appeared to be deliberate. Mr. Maine found that the last 
paragraph of their Third Report, on tho Law of Negotiable Instruments. \v;is to tho follow¬ 
ing effect ; — 

Negotiable instruments have recently been subjected to a atamfp-duty in British India by . r *n Act 
which, like the English Si idera instruments invalid if its regulations are n< t observed. This 

provision of 'hr English Stan p Act lias led to the oinMishment of several rub . and distinctions not un¬ 
attended with inconvenience, and wo would suggest that a law which merely imposed \ penalty in case 
of infringement would |„. inore conducive to the pnhHo interest. For the picsvnt. w have thought it 
our best courso to fn>we our ru i es irrespectively of the stamp law.” 

Now from tfic Commissioners’ point of view, which w a s the purely juridical P oint » »f 
view, there no dou bt Clint simplicity would bi attained by the gput > *”ju.>|d. Bui 

want, would be the practical effect t His lionTile friend, Mr. Cockerell, h»ul had u v mt ifiurs 
of paircrs before him relating to the operation of the stamp law. Mr. M ine appealed t«> him 
whether the following was not a fair inference from those papers. If effect wen* given to the 
ComtinsfYdncrs' suggestion, either there would bt an enormous evasion "f the law. or that 
evasion would be prevented by recourse to the criminal Courts for the enforcement of penal¬ 
ties to an exfent'which would itself be a greater evil than tho sacrifice of any branch of 
revenue. Under these circumstances, tin* point bad been considered h\ tb»* K.v entire 
Government, and Mr. Mjaine had to state, that, having regard to the hid dial flu* v,t"nj)- 
duties on commercial instruments were easily levied, and did not pies.- honllr «>n tbo 
People, the Government wag not prepared to give up that portion > f the public receipts. 
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/The motion was put and agreed to. 



The following Select Committee was named :— 

On the Bill to define and amend the Law of Evidence—The Hon’ble Mr. Cockerell the 
Hon’ble Sir George Couper, and the Hon’ble Messrs. Gordon Forbes, Shaw Stewart and the 
Mover. 

The Council adjourned till the 11th December 186$. 

WHITLEY STOKES, 

Secy. to the Govt, of India , 

Calcutta, Home Department ( Legislative ). 

The Mh December 1868. 


ABSTRACT of the Proceedings of the Council of the Governor-General of India , assembled for 
the purpose, of making Laws and Regulations under the Provisions of the Act of Parliament 
24 6c 25 Vic., cap. 67. ’ 

The Council met at Simla on Tuesday, the 6th September 1870. 


Present : 

His Excellency the Viceroy and the Governor-General of India, k.i\, o.c.s.i, presiding. 
His Excellency the Commander-in-Chief, o.o.B. ,o.o.s.i. 


The Hon’ble John Strachey. 

The Hon’ble Sir Richard Temple, k.o.s.t. 
The Hon’ble J. Fitzjames Stephen, q.c 


The Hon’Lle B. H. Ellis. 

tITh G ®k!' 5°"’ ble H - W - Norman, o.B. 

The Hon ble F. R. Cockerel). 


His Highness the Hon’ble Surainade Rajahal Hindustan Raj Rajendra Sri Maharaja UJrirai 
Siva-Ram Singh Bahadur of Joypur, o.c.s.i. " 


EVIDENCE BILL. 

Tlie Hon’ble Mr. Stephen moved that the Hon’ble Mr. Strachey be added to the Select 
Committee on the Bill to define and amend the Law of Evidence. He said that the motion 
afforded him an opportunity of saying a few words on a measure of the very highest import- 
;-nce. The Evidence Act was drafted by tho Indian Law Commissioners, and sent out to 

( this countrv two years ago. It was introduced bv Mr. Maine, referred to a Committee, 
several of the members of which had now ceased to'belong to the Council, and published in 
the Gazette for general information. Objections of great weight had been taken to it by 
many of the most distinguished lawyers in India, and, no doubt, the subjeot was one which 
icquired the most careful handling. It was impossible to exaggerate the practical import¬ 
ance of the Bill, as it AYQnkLi£gukU«~4d^-!tto^ procedure of every 

Cfoirt of Justioe th roughout the Empire. Such a measure would, of cohhse, require Hi© 
„ most careful consideration in each of its parts, and it appeared to him (Mr.Stephen) that the 
great question which the Committee would have to consider was, what was likely to be 
practically useful in the various Courts, and, in particular, in the Courts of the Mofuaail 
E\ idfiice hnd been gradually Constructed by tin* decisions of uocessive generations of Judcca 
old by Acts of Parliament, and it assumed throughout that the Court had the assistance of 
the English Law of a highly qualified Bar, that the facts in dispute were decided bv a jury 
and that the Judge was to act as an umpire between two litigants, and not nT i impendent 
inquirer into facts. The result had been that the object of many of the"rules of evidence 
was rather to bring the proceedings to a point than to aid inquiry into truth It was not 
'Q Z'liYuf n U "V™* e ft8 , a set °\ con,,itione imposed upon the parties. ' He (Mr. 

° ^ ad ™ te Seo„Bly introduced into'this 

At the same time it was necessary to take sonic steps. The law was in a stale of irreat 
uneortP-inty. No one could say precisely how far the English Law of Evidence did, and how 
'i n’ , '. ' ^ r 110 ¥ ofu ' Ml ’ ? n d the const,,uence was that the subject caused great 

difficulty an, unce.tamly As a proof of this he (Mr. Stephen) might observe that in Mmscb. 

'“ ,d Woodmans Indian Digest, which contained notes of eases decided in about 
cig it year , the Lilt* E\idonce J filled no less than twenty-three royal octavo pages in small 
print and double columns. 'I here were probably from four to five hundred,decisions noted 














upon tho subject. This was the state of things fpr which the Committee would have, if pos¬ 
sible, to provide.a remedy. It was one which in justice to exceedingly hard-worked officials 
ought not to be permitted to continue. 

The motion was put and agreed to. 


The Council then adjourned to the 20th September 1870. 


Simla, 

The Gth September , 1870. 


WHITLEY STOKES, 

Secy, to the Council of the Govr.-Genl 
for making Laws and Regulations. 


ABSTRACT of the Proceedings of the Council of the Governor-General of India, assembled for 
the purpose of making Laws and Regulations under the Provisions of the Act of Parlia¬ 
ment, 24 25 Vic., cap. 67. J 

Tho Council met at Government House on Friday, the 18th November, 1870. 


Present : 

His Excellency the Viceroy and Governor-General of India, k.p., q.o.s.i., presiding. 


Tho Hon’bio John Strachoy. 

The Hon’ble Sir Richard Temple, el o.s.i. 
The Hon’ble Fitzjames Stephen, Q.o. 

The Hon’blc B. II. Ellis. 


Maj.-GenL the Hon. H. W. Norman, c.b. 
The Hon’ble D. Cowie. 

The Hon’ble Francis Steuart Chapman. 
The Hon’ble F. R. Cockerell. 


EVIDENCE AND CORONERS’ BILLS. 

The Hon’hie Mr. Stephen also moved that tho Hon’bio Mr. Chapman be added to the 
Select Committee on the Hills to define and amend the Law of Evidonoe, and to consolidate 
the laws relating to Coroners. ^ 

The motion wa3 put and agreed to 


The Council adjourned to Friday, the 25th November, 1870. 

WHITLEY STOKES, 

Secy, to the Govt, of India. 


Calcutta, 

The I8</> November , 1870. 


A 0f th % Oonnor-Oenoral of Ind, , assembled for 

24 4> 25 T* and Iie 9 ulahons under the Pmritbtu of the Act of Parliament. 

The Counoil mot at Government House on Friday, the 2nd December 1870. 

Present: 

His Excellency the Viceroy and Governor-General of India, K.P., o.as.i., presiding. 
lho Hon’ble John Strachey. 
nu S on ’bl© Richard Temple, K.c,s.r. 

J. Fitzjames Stephen, q.o. 

The Hob ble B. II. Ellis. 

Maj.-GenL the Hon. H. W. Norman, o.u. 


Tho Hon’blo Francis Steuart Chapman. 
Tho Hon’ble J. R. Builen Smith. 

The Hon’blo F. U. Cockerell. 

Tho Hon’ble J. F. D. Inglis. 

The Hon’blo D. Cowie. 


V 
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EVIDENCE AND INSOLVENCY BILLS. 

The Hon’ble Air. Stephen moved that the Hon’ble Mr. Inglis be added to the Select 
Committees on the following Bills : — 

To define and amend the Law* of Evidence. 


To amend the Law of Insolvency. 
The motion was put and agreed to. 


The Council adjourned to Friday, the 9th December, 1870. 

WHITLEY STOKES, 

Calcutta, Secy, to the Govt, of India. 

The 2nd December 1870. 


ABSTRACT of the Proceedings of the Council of the Governor-General of India, assembled for 
the purpose of making Laws and Regulations under the Provisions of the Act of Parliament 
, 24 Jo 25 Vic., cap. 07. 

The Council met at Government House on Friday, the 9th December, 1870. 


Present: 


His Excellency the Viceroy and Governor-General 


The Hon'ble John Strachey. 

The Hon’ble Sir Richard Temple, k.c.s.i. 
The Hon’ble J. Fitzjames Stephen, Q.c. 
The Hon’ble B. H. Ellis. 

Maj.-Genl. The Hon. H. W. Norman, c.b. 


of India, k.f., g.c.s.i., presiding. 
I he Hon ble Francis Steuart Chapman. 

J he Hon’ble J. R. Bullen Smith 
The Hon’ble F. R. Cockerell. 

I he Hon’ble J. F. D. Inglis. 
r lhe Hon’ble D. Cowic. 


The Hon’ble W. Robinson, c.s.i. 


SUNDRY BILLS. 

The Hon'ble Mr. Stephen moved that the Hon’ble Mr. Robinson be added to the Select 
Committees on the following Bills : 

To define and amend the Law’ of Evidence. 

To amend the Law of Insolvency. 

For the Limitation of suits. 

The motion was put and agreed to. 


The Council adjourned to Friday, tin Kith December, 1870. 

WHITLEY STOKES, 

Calcutta, Secy, to the GovL of India. 

Tlx. \)th December, 1870. 

DRAFT REPORT Of THE SELECT COMMITTEE. ^ 

{The Gazette of India, July 1, 1871, Part V,p. 273.) 

The following Draft Report < J a Select Committee together with the Bill as settled by 
them, was presented to the Council of the Governor-General 0 f India for the purpose of mak¬ 
ing Laws and Regulations on tho-31fit March, I87J :— 
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the members of the Select Committee to which the Evidence Bill has been referred, 
have the honour to report that we have considered the 
Bill and the papers noted in the margin. 

After a very careful consideration of the draft 
prepared by the Indian Law Commissioners, we have 
arrived at the conclusion that it is not suited to the wants 
of this country. 

We have recorded in a separate report the grounds on 
which this conclusion is based. They are, in a few words, 
that the Commissioners’ draft is not sufficiently element¬ 
ary for the officers for whose use it is designed, and that it 
assumes an acquaintance on their part with the law of 
England, which can scarcely be expected from them. Our 
draft, however, though arranged on a different principle 
from theirs, embodies most of its provisions. In general, 
it has been our object to reproduce the English Law of 
Evidence with certain modifications, most of which have 
been suggested by tlie Commissioners, though with some 
this is not the case. The English Law of Evidonee appears 
to us to be totally destitute of arrangement. \This arises 
partly from the circumstance that its leading terms are 
continually used in different senses, and partly from the 
circumstance ^ r - ” *’ * 


From Officiating Umler-Sccrctary, 
Home Department, No. 423, dated 
23rd October 18G8, and enclosures. 

From Assistant Secretary ,Foreign 
Department, No. 333, dated 12th 
December 18G8, and enclosures. 

Remarks by the Hon’ble the Chief 
Justice, Bombay (no date). 

Remarks by Hon’ble Justice 
Pkear, dated 8th December 1868. 

From Secretary to Chief Com¬ 
missioner, British Burrnak, No. 525 
—1, dated 1st December 18G8. 

From Assistant Secretary to 
Government of Bengal, Legislative 
Department, No. 37, dated 9th 
January I860, and enclosure. 

From Deputy Judge ' Advocate 
General of the Army, dated 26th 
January 1S69, and enclosures. 

From Officiating Under-Secretary. 
Homo Department. 


No. 258, dated__ ____ __ 

17th February 180'J, forwarding degreesou t'of Tarinus a nd i n pa rticular o ut, nf 

Revenue Agent’s Howrahdated BystSinoT nUin. .n,l t.h n 

4th February 1800. 

From Secretary to Indian Law- 
Commissioners, dated 0th February 
I860. 

From Chief Secretary to Govern¬ 
ment, Fort St. Georges, No. 120, 
dated 18th March I860, and enclo¬ 
sures. 

From Secretary to Government of 
Bombuy, No. 2971, dated 7th Sep¬ 
tember I860 and enclosures. 

From Seorotary to Government 
of Bombay, No. 3188, dated 24th 
September 1809, and enclosures. 

Fifth Report of Her Majesty’s 
Indian Law Commissioners on the 
BUI. 

From Officiating Inspector-General 
of Police, Punjab, No. 2957 , dated 
28th September 1870. 

From Seorotarv to Government 
of India, Home Department, Nw. 

JS02, dated 18th October 1870 for- 
warding letter from Chief Corn- 
auafioner, British Burmah, No. 61. 
dated 15th August 1870, and 
enclosure*. 


___ft system of pleiuling_aud the. habitual^metwie 

of the Courts of Common Ltkyy. For instance, the rule 
that evidence must be confined to point in issue is founded 
on the system of pleading. The rule that hearsay is no 
evidence is part^ of the practice of the Courts : but the 
two sets of rules run into each other in such an irregular 
way as to produce between them a result which no° one 
can possibly understand systematically unless he is both 
acquainted with the principles of a system of pleading 
which is being rapidly abolished, and with the every- 
d.ay practice of the Common Law of Courts,which can 
be acquired and understood only by those who habitually 
take part in it. This knowledge, moreover, must be 
qualified by a study of text-books which are seldom 
systematically arranged. 

Many other circumstances, to which we need not refer, 
have contributed largely to the general results ; but we may 
illustrate the extreme intricacy of tho law, and the total 
absence of anything like system which pervades every part 
of it, by a single instance. In Mr. Pitt Taylor’s work on i 
Evidence it is stated that “ ancient documents ” when 
tendered,in support of ancient possession, form the third 
exception to the rule which excludes hearsay. The 
question is whether A entitled to a fishery. Be pro¬ 
duces a royal grant of the fishery to his ancestor. This 
fact the law doscribes as a peculiar kind of hearsay adinis- 
sibli* by sp M:ial except’on. {Surely this in using language 
in a most uninstructive manner. 

i‘!'f beiUg „ °“*®- "" hive discarded altogether the phraseology in which tho lCnglish 
test■ wri(ore usually express tbcnwlw-. and have attempted first to ascertain and t lien to 

monUrV rulOTwhteh^ 0r ^ Cr : Ul e Principles whioh underlie the numerous cases and frag- 
. Inch they ha-\c collected together. The result is as follows:_ 

or liablitv ^Mhi * ) *’ uccocbll r whatever has for its purpose the ascertaining of some right 
1 /I* 1 t . Preceding is criminal, the object is to ascertain tho liability to ,>uush- 

d nn.n rtv^rriatu^T ? ?f P" 0 "* 0 * » ^ tho <‘ b i ecfc “ to •^certain bright 

ot relief f r,ght ° f UI1C Pirty ’ * nd th0 liubillt ? of the other, to soum f () rm 



as examples BuTf^Ah l,uw V ,lliu knowledge may be given 

tho name of f ict-T u h d *L° j facts . h l - common, one element which entitles them to 
the LSI 4 ^7 can be directly perceived either with or without tho intervention of 
, * * , testify to tho tact that, at a certain time, he hud a corfcain inicut ion, 

on the same ground as that In which he cun testify that, at a certain tunc and place, hr- w 
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•j£p€Crticular man. Ho has, in each case, a present recollection of a past direct perception. 
Moreover, it is equally necessary to ascertain facts of each class in judicial proceedings, and 
they must in most cases be ascertained in precisely the same way. 

Facts may be relat ed to -riglits^nyadjiah llitiea m o ag_ &i two diff e rent , wwy s : 


1. They may by themselves, or in connection with other facts, constitute such a state 

( of things that the existence of the disputed right or liability would be a legal inference from 
them. From the fact that A is the eldest son of B, there arises of necessity the inference 
that A is by the law of England the heir-at-law of B , and that he has such rights as that 
status involves. From the fact that A caused the death of B under certain circumstances, 
and with a certain intention or knowledge, there arises of necessity the inference that .4 
murdered B y and is liable to the punishment provided by the law for murder. 

+Vms rp l e t fd f -° a pr oceeding may be called- facts in issue unl ess, indeed,, their 
/existence is undisputed. 

2 Facts, which are not themselves in issue in the sense above explained, may affect 
(the probability of the existence of facts in issue, and these may be called collat eral facta. 


It appears to us that these two classes comprise all the facts with which it can in any 
jvent be necessary for Courts of Justice to concern themselves, so that this classification 
e^ftnRtB all facts considered in their rch.; ,. '' ■ i 1 /■: in which they are to be proven. 

This introduces the question of proof. 


- - . - His obvious that, whether an alleged fact is a 

fact in issue, or a collateral tact, the Court can draw no inference from its existence till it 
believes it to exist ; and it is also obvious that the belief of the Court in the existence of a 
given fact ought to proceed upon grounds altogether independent of the relation of the 
fact to the object and nature of the proceeding in which its existence is to be determined. 
The question is whether A wrote a letter. The letter may have contained the terms of a 
contract. It may have been a libel. It may have constituted the motive for the commission 
of a crime by B. It may supply proof ofran alibi in favour of A. It may be an admission 
or a confession of enme ; but whatever may be the relation of the fact ‘to the proceeding 
the Court cannot act upon it unless it believes that A did write the letter, and that belief 
must obviously be produced, in each of the cases mentioned, by the same or similar means. 
If, for instance, that Court required the production of the original when the writing of the 
letter is a crime, there can be no reason why it should be satisfied with a copy when the 
writing of the letter is a motive for a crime. In short, the way in which a fact should be 
proved depends on the nature of the* faot, and not on the relation of the fact to the 
proceedings. 


i The instrument by which the Qourt is \ OYldonofl . Jf, fa flffjftn 

J elasBifiecTnB being either direct or circumstantial. We have not adopted this classification. 

If the distinction is that direct evidence establishes a fact in issue whereas circum¬ 
stantial evidence establishes a collateral fact, evidence is classified, not with reference to 
its essential qualities but with reference to the use to which it is put; as if paper were to 
be defined not by reference to its component elements, but as being used for writing or for 
printing. We have shown thut the mode in which a fact must be proved dopends on its 
nature and not on the use to be made of it. Evidence, therefore, should be defined, nut 
with reference to; the nature of the fact which it is to prove, but with reference to its own 
nature. 


Sometimes the distinction is stated thus: Direct evidence i ‘ a statement of what a 
man has actually seen or heard. Circumstantial evidence is something trom which facts 
in issue are to be inferred. If the phrase is thus used, the word evidence, in the two phrases 
(direct evidence and circumstantial evidence opposed to each other) has two different mean¬ 
ings. In the first, it means testimony, in the second, it means a fact which is to serve as 
the foundation for an inference. It \%ould indeed be quite correct, if this view is taken 
to say * circumstantial evidence must be proved by direct evidence.’ This would be a most 
clumsy mode of expression, but it shows tho ambiguity of the word l< evidence,” which 
means either 


(1) words spoken or things produced in order to convince the (>mrt of the exiatenoo 

of facts ; or 

(2) facts of which the Court is so convinced which suggest some inference as to other 

facts. 

We use the word 4 evidence ’ in the first of these senses only, and so uBed it may be 
reduced to three heads— fl) oral evidence: (2) documentary evidence; (3) material 
evidence. 

Finally, the evidence by which facts are to be proved ynust be brought to the notice of 
the Court imd submitted to Hw judgment and the Court must form its judgment respecting 
thorn. 
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— -’liese general considerations appear to us to supply th e groundwork f or 
and_cpjapiete_dktribvitiQn_of the subject as 'follows 
I.—Preliminary. 

^ II.—The relevancy of facts to the issue. 

HL — The proof of facts according to their nature by oral,, documentary or material 
evidence. 

IV. —The production of evidence. 

V. — Procedure. 

We have accordingly distributed the subject under these heads, in the manner which 
we now proceed to describe somewhat more fully. 


PRELIMINARY. 

Under this head.wo have defined “ facts,” “ facts in issue,” “ collate r al fa ct*,” “a docu- i 
ment,” “evidence,” “proof” and “proved,” “necessary inference” and “presume.” 1 
We have also laid down i n general te rms the duty of the Court. 

Of our definitions of “ fact,” “ facts in issue,” “ cpllateral facts ” and “ evidence,” we 
need say no moro than that they are re-framed in accordance with the principles already 
stated. We may, however, shortly illustrate the effect of the definition of evidence. J 

It will make perfectly clear several matters over which the ambiguity of the word as 

\ used m English law has thrown much confusion. The subject of circum^ntinl PYi ^ ry-c 
Yl 1 Li_P®_ distn buted into its element?, and will be dealt with thus : The question is whether A 
committed a enme. The facts are—that lie had a motive displayed, by statements of his 
own, for it; that the scene of the crime shows footmarks which correspond with fiis feet ; 
that he was in possession of property which might have been procured by it ; and that he 
wrote a letter indicating his guilt. On turning to Chapter If. it will be found that all these 
arc relevant facts, eithe r as motive, incident ofTacfs in issue, effects of facts in issue or con- t 
duct mflueiicTid by facts in issue. On turning to Chapter II IT it will bo seen how ^Tdf 
y these facts must be proved, namely, the statements displaying motives, by the direct oral 
, J evidence of some one who says he heard them ; the footmarks by the direct oral evidence 
of some one who says he saw them ; the possession of the property by the production of the 
property in Court, and by the direct oral evidence of some one who had seen it in 
the prisoners possession and the letter, by the production of the letter itself, or sccondarv 
evidence of it if the case allows of secondary evidence. 

phrase “ hearsay evidence ” which, as the Commissioners observe, is used by 
. English writer's m so vague and unsatisfactory a manner, finds no place in our draft, and wo 
r j hope we have avoided the possibility of any confusion in connection with *7t. Chapter II 
l provides specially, and in a manner which corresponds on the whole (though with some 
modifications), with the English law, in v&at case 3 tho statements and opinions of third 
persons ..a s.to, relevant facts shall, and in what cases they shall not, be themselves relevant 
f I and Chapter V, on proof by oral evidence, provides that oral evidence shall in all cases'Tio 

°b whatever ground the fact which it is to establish may be relevant to the issuT? ^ 
that is to say, if the fact is one which could be seen, it must be established by a witness 
who says he saw it, if it could be heard, by a wituess who say 3 he heard it; whether it is 
a fact in issue, or a collateral fact. These provisions distribute the different things des- 
leribedl by the phrase “hearsay evidence” in the same way in which the different things 
•described by the phrase circumstantial evidence ” are distributed by the other provisions 
, So, o ur . definition ri ges away with a confusion, which arises out of the double mcuiiim_of 
\ the woreLfi-videnoc in the phrases “ primary ” and “ secondary ” evidence. “ Primary evi- * 
denee sometimes means a relevant fact, and at other times the proof of a document bv its 
production as opposed to proof by a copy. In our draft, “ primary ” and “ secondarv ” 
are distinctly defined, and confined to an ambiguous meaning. “ Evidence ” in each case 
means words spoken or things (documents or net) shown to the Court. 

Finally, wg ihave substituted, for t ho. words “ conclusive evidence ” the phrase,. “ neves - 
J saiy inference. I nc phrase “ conclusive evident ) pen to objection on the groiuTd 

\ of obscurity or ambiguity, but the word “ evidence ” in it means, not what we understand bv 
evidence, but a fact established by evidence from which a particular inference necessarily 
follows. Our phrase, therefore, harmonises with the rest of our draft, when ns “ conclusive 
evidence ’ would not. 

_ T* 1 ® definitions of “ propf,” u proved ” and “ moral certainty ” require some comment. 

The definition of ** proof., is subordinate to that of “ proved ” which is, that a fact is said \ 
to he proved in two cases, that is to say, when the Court after hearing tho evidence respect- \ 

(1) believes in its existence: or 

(2) thinks its existence so probable that a reasonable man ought, under the circum¬ 
stances of the particular case, to act upon the supposition that it exist*. 
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, ^This degree of probability we describe as “ moral certainty,” and we provide that no 
tact shall be regarded as morally certain unless the evidence is such as to render its non- 
existence improbable. This is as near an approach as we have been able to make to. a distinct 
jequivalent for the phrase “ reasonable doubt, ” which is usually employed by English Judges 
(in leaving questions of fact to a jury. The question “ when is doubt reasonable,” is one 
which cannot be completely answered; for at bottom it is a question, not of science, but 
of prudence, and our definition of the word “ proved ” is meant to make this plain. We 
have, however, attached to it the negative condition that a reasonable man ought not to be 
morally certain of a conclusion, merely because it is probable, if other conclusions are also 
probable. It is easier to illustrate this principle than to state, without a prolonged abstract 
discussion, which would be out of place on the present occasion, the general grounds on 
which it rests. Our illustrations are meant to point out to Judges that they are not to con¬ 
vict A of an offence which must have been committed either by him or by B, unless circum¬ 
stances exist which make it improbable that the offence was committed by B. We have 
not attempted to carry the matter further. W c believe that in all countries, and in this 
country more than in any other, it is absolutely necessary to leave to Judges a wide discretion 
as to the risk of error which they choose to incur in coming to a decision, and that this is a 
matter of prudence and practice, as to which rules ought to be laid down rather with a view 
of guiding, than with a view of fettering discretion. . 


The last provision, in the preliminary part, to which we would call attention, defines in 
very general terms the duty of the Court in deciding questions of fact. Its generality ap- 
y* i pea red to us to render the preliminary, rather than the concluding chapter, the proper place 
‘for it. This section declares that the duty _of the Court is to determine questions of fact 
by di ! iferences— ' ‘ -■ 

(1) from the evidence given to the facts alleged to exist; 


(2) from facta proved to facts not proved ; 

(3) from the absence of evidence which might have been given; 

(4) from the admissions and conduct of the parties, and generally from the circum¬ 

stances of the case. 


We have said nothing of the principle on which these inferences are to be drawn, as that 
is a matter of logic, and dots not belong specially to the subject of judicial evidence, but 
wish to poin t out and put distinctly upon record the fact, that to infer, and. not merely^) 
y I accept or re pateEAwidfince, k in H its the dn >urt. One of the many fallaciea 

I which owe tl icir origin to the ambiguity of the word “ evidence,” and the looseness with which 
it is used, is the common assertion that direct evidence leaves no room for inference, whereas 
indirect or circumstantial evidence does. In fact, all eyidei.cc.whate.ver-is-useful xLPlV as the 
I groundwor k fo r inferences .of which th e inferen ce that Jhc facta which the wit ness a1|e gea 
f 1 to eyst. do or did actually exist, is very often the most difficult to draw. The truth is, that 
* to infer in one or other of the different shapes which we have stated, is the great duty of 
the Judge in every case whatever, and we have thought it desirable to point this out in the 
plainest and broadest way. 

We have rdded two qualifications only to this general rule: (1) that, when the law 
f dedarcs .aiJ.jUl>.a:t:ncc. lu..bc _m-ia g ka rv.. .the. Court, ah.dl dm. v it. iirul phi lLnrq, nllfdi — ibA f-pfli 
* \to he contradi otod ; (2) that, when th,c law direct^ the. Court to presume a fact, it sh all infer 
I its existence till the contrary appears. We have treated in detail of necessary inference 
and presumptions in other parts of the Bill. 


//.—THE RELEVANCY OF FACTS. 

We have already pointed out tb .ich. in our opinion* belongs to this subject 

I IP the^lawof_eyidiuiee. The questions, what facte may you prove, obviously lies at the root 
of tn f - whole matter, and unless a plain i ml fuH answer is given to the question, it is impos¬ 
sible to Btate the law systematically. The answer to the question is, we think, to be found in 
several of the wide exceptions which are made by English text-writers to the wide exclusive 
rules that evidence must he confined tu tho point in issue, that hearsay is no evidence 
and that the beat evidence must be given, though other parte of the same exceptions are to 
be found in diffcicnt brunches of the law We think, howover, that by a comparison and 
/ eolketion of those except < ns wo have tuuxeedod in fo rming a . cnllc Hi nn q f po sitive rules 
I at„of facla.to .the ie&ue, wlrioh will admit every fact which a rational man 
could wish to nave b< fore Him in investigating any question of fact. 

These rules declare to be relevant— 

(1) all facts in issi* 

(2) all collateral facts, which 
(a) form part- of the same transaction; 

(h) ore the immediate occasion, cause or effect of fact in Issue; 
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show motive, preparation, or conduct affected by a fact in issue ; 

are necessary to be known in order to introduce or explain relevant facts ; 

are done or said by a conspirator in furtherance of a common design; 

are either inconsistent with any fact in issue : or inconsistent with it, except 
upon a supposition which should be proved by the other side ; or render its 
existence or non-existence morally certain, according to the definition of 
moral certainty given above; 


(g) affect the amount of damages in cases where damages are claimed; 

(h) show the origin or existence of a disputed right or custom; 

(i) show the existence of a relevant state of mind and body; 

(j) show the existence of a series of which a relevant fact forms a part; or 

( k) show (in certain case 3 ) the existence of a given course of business. 

The remainder of the chapter throws into a positive shape w hat iq.English..law forms 
-t he excepti ons to the rule , excluding the various matters described as hearsay. They relate 
to— 


the conduct of the parties on previous occasions ; 
the statement of the parties on previous occasions ; 
previous judgments ; 
statements of third persons ; 
opinions of third persons. 

1. In reference to the conduct of the parties on previous occasions, we embody in three 
sections the existing law of England as to ovidence of character, with some modifications. 
We include, under the word “ character,” both reputation and disposition, and we permit 
evidence to be given of previous convictions against a prisoner for the purpose of prejudic¬ 
ing him. We do not see why he should not bo prejudiced by such evidence, if it is true. 

2. Under the head of the statement of the parties on other occasions, we deal with 
the question of admissions, as to which we have not materially altered the existing law. 

We have not thought it necessary to tra nsfer from their present posit ion in the Code of 
Criminal Pro ced ura_the rul e - pnfessions made to the Police. 

a special matter relating rather to the discipline of the Police than to the principles of 
evidence. 


3. Prfiiiuus4 u ^ n i iill ts.-;ippear to fo llow naturally upon-provious statements. Under 
this head we deal wit h the question of res jiuljcala. 

Wo have not attempted to deal with the question of the bar of suits by previous judg¬ 
ments between the same parties. This is a question of procedure rather than of evidence 
and will be properly dealt with whenever the Codes of Civil and Criminal Procedure are 
re-enacted. We have, on the other hand, dealt in substantial accordance -with the principles 
of t he la w of England with the question of the relevancy of judgment between stra ng ers. 
For the sake of simplicity, and in order to avoid the difficulty of defining or enumerating 
judgments in rem, we have adopted the statement of the law of Sir Barnes Peacock in Kunya 
Lai v. Radhachurn , 7 Suth. W. Ik, 339. 


4. Ag to statements bv third persons. Wo have made one considerable alteration in 

I the existing law by admitting, goner dlv, statements made by third persons about relevant 
facts, if attended by co n duc t, which con linns t heir truth, or if they rnfm^toiaots Hulepaudcntly 
p rovean n' o vi d ed that the p erson making them appears to the Court to have special 
of knowledge. We have given several illustrations of this, the strongest of which is sug¬ 
gested by Mr. Pitt Taylor. A captain about to sail on a voyage carefully examines the 
ship, declares his belief that she is seaworthy, and embarks on her with his family and pro¬ 
perty uninsured. Statements of this sort are surely most unlikely to be falso. Evidence 
of such statements will be admissible under this section, whether the person who makes 
them is living or dead, producible or not. Some of them would probably no admissble under 
the English rule which admits statements explanatory of conduct, but a9 the conduct ex¬ 
plained must be relevant, and as no clear definition of relevancy is given by the law of 
England, it is very difficult to say hotf fir this rule extends. 


The next exc eption refers to statements made by a person who. is dead or carmot-bo 
found or produced without unreasonable delay or expense. We declare such statements to 
£e relevant if they relate to the cause of the person's death, or are made in the ordu&iry 
oourfl fi nf hus ; n ft< f a , nn opinion • t<> tin ublic light, or -titothua 

^ existence of tiny relationship as to which the party had special means of knowledge, or when 
ifb'ey are matTe'inTamilv pedigrees, titles, deeds, &c. W« have omitted the restrictions 
placed by the law of England on the admission of dying declarations and statements about 
.relationship, and ns to the necessity that statements should bo opposed to the poeuniary 
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^ est of the party making them, on the ground that they ought to aftecb the weight rather 
than the admissibility of what is, at best, to use Bent ham’s expression, “ make-shift 
evidence.” 


We also provide for the admissibility of statements in public or official books (and 
in certain cases) of evidence given in previous judicial proceedings. 

^*5. The cases in which flip opinions nf third nersons are relevant are dealt with in sec- 
tions forty-four to fifty. 

* They declare to be relevant, t he opinion s of. expert s, opinions as to handwr iting , 
opinions as to usages, and opinions as to_relationship and the grounds of such opinions?" 

This completes that part of the Bill which relates to the relevancy of facts. In the 
particulars stated and in some others of minor importance, which for the sake of brevity we 
haVe not noticed, it modifies the law of England ; but we believe that, substantially, it 
represents that part of the law which is contained in (amongst others) the rules, toget her 
* with thp exce ptions to the rules, that-evidence jnust. be confined to pointTUrissue 7~that 
1 the best evidence must be given, and that hearsay is no evidence, though these rules inchicle 
other matters which we treat of under other Heads. 


HI.—PROOF* 

The second Chapter having decided what facts are relevant we proceed to show how 
a relevant fact i s to bo proved. 

Jji the first place, the fact to be proved may be one of so much notoriety that the Court 
will take judicial notice of it, or it may be admitted by the parties. Tn either of these cases 
no evidence of its existence need be given. Chapter III, which relates to judicial notice, 
disposes of this subject. It is taken in part from Act II of 1855, in part from the Com¬ 
missioners’ Draft Bill, and in part from the law of England. 

If ev idence has to be given of .any fact,~tha.t. cvidence_ixiu..st be either oral, dooument- 
, \ ary^juMLnatenab_and we proceed in the following chapters to deal withThe peculiarities of 
| each of these three kinds of evidence. There is, however, one topic which applies to all 
of them, of which we treat in Chapter IV. T h is is the disti nction between primary nmi 
Q£CfiHck>ry -CYidfiPce. As we have already shown, the phrase is ambiguous. We regard 
y lit os a legal way of recognizing the obvious principle that the best way of finding out the 
\contents of a document is to read it yourself, and we have accordingly defined primary 
|and secondary evidence thus : in the case of documents or other material tilings, the docu¬ 
ment or thing itself is primary evidence. A copy, model, or oral description is secondary 
evidence. In all other cases, oral evidence is primary. 

We next proceed (Chapters V, VI, VII and VIII) to the q uestion of proof by the various 
f , kindR_ jql-eAidcnoc simcesRivcly, namely oral, documentary, uuT nuiTcriuf 'With regard 
. to oral evidence, we provide that it must in all cases whatever, whether it is primary or 
\ secondary, and whether the fuct to be proved is a fact- in issue or collateral, be direct. That 
! is to say, if the fact to be proved is one that could be seen, it must be proved by some one 
I who says he saw it. If it could be heard, by some one who says he heard it, and so 
\yi,th the other Renees, We also provide that, if the fact to be proved is the opinion of a 
living and producible person, or the grounds on which such opinion is held, it must be 
. proved by the person who holds that opinion on those grounds. 

Wo have, however, provided that if the fact to bo proved is the opinion of an expert 
who cannot be called (which is the case in the majority of cases in this country), and if such 
opinion has been expressed in any published treatise, it may he proved by the production 
of the treatise. 


r i bis._prqyjjaifl|) tahen in con nection with the . on releva ncy contained jn 

J Chapter JJL-Wilti waluqu.-, ac t . Uim wliakx diictrilULOj: hear say in a perfectly plain IqTIit, for 
then* joint effect is this— v -- 

(1) the Payings and doings of third persons are, as a rule, irrelevant, so that no proof 

of them can be admitted : 

(2) in some excepted cases they arc relevant. 

(3) every act done or word spoken, which is relevant on any ground, must (if proved 

by oral evidence) be proved by some one who saw it with bis own eves or 
hoard it with his own ears. 

V. ith regard to the chapters which relate to the proof of facts bv documentary evi- 
den c. and in casta in which secondary evidence may be admitted, we have folk)wed, with 
few .dt(' rations, the e.vivtiug law. We may observe that.( l ihap.tet,VlL.Cun.tjUoa monfr o f 
* low J>r;■ a l , f , l >|.lon. ; uhi. il v r Iw.vrt ,thought int.rmWo infn tfafi ,H»H They arc 

presumptions which in “Imost every instance \\ ill he true—ns to the genuineness of certified\ 
copies, gazettes, hooka purporting to be published at particular places, copie? of deposi¬ 
tions, 
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e have inserted a few^provi sions in Phnpter VT1T im- to ma terial evidenc e. They 
reproduce the practice and, as we helieve, the law of England upon this subject, though 
not distinct provisions about it, and few judicial decisions upon it are, so far as we are aware, 
to be found in English law-books. 

On the subject of the exclusion of oral evidence of a contract, &c., reduced to writing ^ 
we have (in Chapter IX) simply followed the law of England and the Commissioners’ draft." 

IV.—THE PRODUCTION OF PROOF. 

From the question>of the proof of fac ts, we^ss tnddic-questimi oi the manner in wh ich l • 
the proof is 1;n hft_.pmdne.prlj siml this wo treat under the following heads :— 

The burden of proof (Chapter X) : 

Witness (Chapter XI): 

The administration of oaths (Chapter XII): 

Examination of witnesses (Chapter XIII). 

With regard to the burden of proof, we lay down the broad rules tha t the general burden 
of proof is on the puiy who, if no evidence at all were given,.would fail, and that the burdpn 
oTpmving jany particul ar fact is on the party who aftirmsat. These are the well-established 
English' rules, and appear to us reasonable in themselves. We have not followed the pre¬ 
cedent of the New York Code in laying down a long list of presumptions, agreeing with the 
Indian Law Commissioners in the opinion that it is better not to fetter the discretion of the 
Judges. We have, however, ad mitted one or two such presumptions to n place in the Code, 
as, in the absence of an express rule, the Judges might Teel embarrassed. These are—the | * 
presumption of death from seven years’ disappeara nce, and the pr eqnmptiop of p a rtnership - 
f roin t ho fact - o f lictfng as j iartuni's. 

\\ c may observe that we have disposed, in an illustration, of a matter in w hich the laws 
of several countries contain elaborate, and we think somewhat arbitrary, provisions to be • 
made in the case of the death of Severn 1 persons in a common catastrophe. We treat it as 
an instance of the rule as to the burden of proof. The person who a hiring that A died before ^ 
i> must prove i t. This is the principle adopted by the English Courts. 

We follow the English law as to legitimacy being a necessary inference from marriage 
and cohabitation, and w T e adopt one or two Qf the rules of thf. 'English law os to estoppel 

In the chapter as to the examination of witnesses, we have been careful to interfere as 
little as possible with the existing practice of the Courts, which in the Mofussil Courts and 
under the Code of Civil Procedure, is of necessity very loose and much guided by circum¬ 
stances ; but w ic have put i a to propo sitions the rules of Eng lish law as to the examination v " 
a nd cross-exa mination of witnesses. 

c have also considered it necessary, having regard to the peculiar circumstances of 
this country, to. put in to the lia nas Qf t he Judge.an amoun t o f discretion as-to the a dm ission of 



submitted to him by the parties, but also “ to enquire to the utmost into the truth of the 
matter before him.” The object ofthese provisions is to define simply and elenrh the < 
and the position of the Judges and those who practice before them. The English system 
under which the Bench and the Bar act together and play their respective parts indepen¬ 
dently, and the professional organisation on w hich it rests, have no doubt great advantages ; 
but in this country such a system docs not as vet exist, and will not for a very long course 
of time be introduced. In the Mofussil. generally speaking, the great mass of eases are 
conducted without the assistance of a Bar, and when advocates are employed there they are 
usually brought from a distance, and have to appear before Judges who have not had the 
Same professional train! dish Judges, and ire liable to be intimidated by advocates 

whose technical knowledge of law is greater than their own, and to whom the extremeh in¬ 
tricate system of appeal which prevails in this country gives a power over the Judges unlike 
anything which exists in England. For this reason we have thought it necessm v to streng¬ 


then the hands of the Judges and to 
representatives of the public interest. 


enab le thqm to act e llicimitl y a 


In connection with this subject, we may refer to some provisions which we have inserted 
I in order to prevent the abuse of the power of cross-examination to credji. We believe the 
e xistence of that r >0WCJgAa-hii -essentia to tlm ntlmiinstratioD of .jmi.ieg* and v.o believejjt 
abuses. The need for the power and danger of iU abuse ere proved 
by English experience, but in this country litigation of various kinds, and criminal proseeu-| 
tions in particular, arc the groat engines of malignity, and it is accordingly even more neces¬ 
sary hero than in England, both to permit the exposure «>f corrupt motives and to prevent- 
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use of the power of exposure as a means of gratifying malice. We have accordingly' 
provided as follows: 

\ Such questions may relate either to matters relevant to the case, or to matters not re- 
f I levant to the case. If they relate to matters relevant to the case, we think that the witness 
I ought to be compellable to answer, but that his answer should not afterwards be used against 
I him. \ ' 

If they relate to matte rs n ot relevant_to the Case, except in so far as they affect the 
/ \ credit of the wdtness, we think that the witness ought not to be compelled to answer. His 

I refusal to do so would, in most cases, ser^e the ptlrpose of discrediting him, as well as an 
express admission that the imputation conveyed by the question was true. 

In order to protect witn esses against nr c nnM rliat anv 

■ advocate who asks such questibii6 without uiitten instructions (which the <Court may call 
| upon him to produce, "and* may impound when produced) shall be guilty of a contempt of 
Court, and that the Court may record any such question, if asked by a party to the proceed¬ 
ings. The records of the question of the written instructions are to be admissible as evidence 
of the publication of an imputation intended to harm the reputation of the person affected, 
and such imputations are not to be regarded as privileged communications, or as falling 
under any of the exceptions to section four hundred and ninety-nine of the Indian Penal 
Code, merely because they were made in the manner stated. Upon a trial for defamation 
it would of course be open to the person accused to show, either that, the imputation was tme 
and that it was for the public good that the imputation should be made (Ex. 1, section 449, 
I. P. C.), or that it was made in good faith for the protection of the interest of the person 
making it or of any other person (Ex. 9). This is the only method which occurs to us of nro- 
viding at once for the i nterests of a bond jidc questioner and an innocent witness 

In the same spirit, we have empowered the Court, in general terms, to forbid indecent 
and scandalous inquiries, unless they relate to facts in issue as defined above, or to matters 
absolutely necessary to be known in order to determine whether the facts in’issue existed, 
and also to forbid questions intended to insult or annoy. 

We prefer this general power to the sections drawn by the Commissioners, which for¬ 
bid questions to married persons “which substantially amount to inquiring whether that 
person has had sexual intercourse forbidden to him or her hv the law to which he or she is 
subject,” and ** questions regarding the occurrence of sexual intercourse between a husband 
and wife, except in the case of Christians, where the suit is for a decree of nullity of marri¬ 
age on the ground of bodily incapacity.” We should regard these rules as dangerous. It is pos¬ 
sible to imagine numerous cases in which it might he highly important to show that- a married 
person was living with some one who was not her husband or his wife. A woman brings a 
false accusation against her servant. The motive is revenge for the discovery by the servant 
of an intrigue by the mistress. A married man comes to prove an alibi on behalf of his mis¬ 
tress. A woman sues a married man on a bond. He pleads that the consideration was 
adulter>\ In all these cases, and so in many others which might he suggested, it appears 
to us that it would bo absolutely necessary to admit such evidence as is referred to. As to 
questions relating to sexual intercourse between husband and wife, we think it better to 
forlml indecent and scandalous inquiries in general terms, than to lay down a positive rule 
which in possible cases might produce hardship. 

Finally, we deal (Chapter XV) with the q uestion of the improp er admissionur i ejection 

Wo provide in substance*'!hat in regular appeals each Court successively shall decide 
for itself to what, evidence it will have regard. As for special appeals, we provide that if 
evidence is said to be improperly admitted, the objection must be taken before the inferior 
Appellate Court, and the Court called upon to say what its decision would he if the evidence 
objected to were rejected. If evidence is improperly rejected, we would permit the High 
Court either to look into the facts and deliver final judgment, or to remand the case. 

Finally, wc recommend that the Draft Bill, together with this’report, should he circu¬ 
lated for the opinion of the Local Governments. 


J. F. STEPHEN, 
J. 8TRACHEY. 

F. S. CHAPMAN. 


F. It. COCKERELL. 


J. F. L>. INGLIS, 
W. ROBINSON. 


The 31st March, 1871. 
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ACT of the Proceedings of the Council of the Gocernor-General of India , assembled for 
the purpose of making Laws and Regulations under the Provisions of the Act of Parliament 
24 & 25 Vic., cap. 67. 

The Council met at Government House on Frida}’, the 31st March, 1871 

Present: 

His Excellency the Viceroy and Governor-General of India, k.p., g.m.s.i., presiding . 
His Honour the Lieutenant-Governor of Bengal. 

His Excellency the Commander-in-Chief, G.C.B., g.c.s.1. 


The Hon’ble John Strachey. 

The Hon’bio Sir Richard Temple, k.c.s.i. 
The Hon’ble J. Fitzjames Stephen, q.c. 

The Hon’ble B. H. Ellis. 

Maj.-GenL The Hon’ble H. W. Norman, c.b. 


Colonel the Hon’ble R. Strachey, o.s 
The Hon’ble F. S. Chapman. 

The Hon’ble J. R. Bullen Smith. 
The Hon’ble F. R. Cockerell. 

The Hon’ble J. F. D. Inglis. 


The Hon’ble VV. Robinson, c.s.l. 


INDLAN EVIDENCE BILL. 

The Hon’ble Mr. Stephen presented the Report of the Select Committee on the Bill to 
define and amend the Law of Evidence. He said:— 

“ I feel that I owe an apology to your Lordship and the Council, for requesting their 
attention to a second speech upon a purely legal subject after the one which I delivered a 
week ago upon the Limitation Act. On this occasion, however, I have to explain the posi¬ 
tion of a measure perhaps as imoortnnt as anv that has bc en.^asscd of late years by the 
Indian Legislature, inasmuc h is if it b ecomes law, it will affect the daily administratio n of 
both civil and criminal procedure throug hout the whole coiintr v. Moreover, the sul 
matter to which the Bill refers is one of deep and wide general interest, for ;^J_-aw_of _Jvvi- 
U ience properly const ructed would he nothing-leas, than fin ap plication o f - 

renenoe acquired in Courts of Law to the pro blem of in quiring into the truth as to 
Controverted questions of fact, however imperfectly it may have been attained. 

j ct This is the object which has been kopt in view in framing the Bill which the Committee 
append to their report, and which I am now to describe in a general way to your Lordship 
and the Council^ 

“ I will state, in the first place, the history of the measure down to the*present time. 
So far back as the year 1868, the Indian Law Commissioners drew a Draft Evidence Act, 
which was sent out to this country and introduced and referred to a Select Committee by 
my friend and predecessor, Mr. Muine. The Bill was circulated for opinion to the Local 
Governments, and was pronounced by every legal authority to which it was submitted to he 
unsuitable to the wants of this country. In this view the Committee concur, for reasons 
which I need not state in detail on the present occasion, as they are fully stated in the report 
which I present to-day. I may observe in general, however, that the principal reasons were 
that the Bill was not sufficiently elementary, that it was in several respects incomplete, and 
that, if it became law, it would not supersede the necessity under which judicial officers in 
this country are at present placed of acquainting themselves by means of English hand¬ 
books with the English law upon this subject. 

“ The Commissioners’ draft, indeed, would hardly be intelligible to a person who did 
not enter upon the study of it with a considerable knowledge of the English law. Under 
these circumstances, a new draft was framed, which we now propose to print, and circulate, 
and on which I hope to receive the opinions of the Local Governments and High Courts in 
the course of the summer, say, by next September, so that their criticisms may be deliber¬ 
ately weighed, and the measure may be finally disposed of by this time next year. 

“ The report of the Committee explains very fully the scheme of the Bill, which of course 
is of considerable, though not, I hope, unwieldy, length, and enters fully into the reasons 
which have lpd us to adopt its leading provisions. J will not weary the Council by going 
into all these questions on the present'occasion. 1 will confine myself to saying that I trust 
that those who will have to criticise the Bill will begin by studying the report, which has 
been drawn up—with great care, and which, as well as the Bill itself, forms a connected and 
systematic whole. The general object kept in view in framing the Bill has been to pi >duco 
something from which a student might derive a dear, comprehensive and distinct knowledge 
of the subject, without unnecessary labour, but not. of course, without, that degree of careful 
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'sustained attention which is necessary in order to master any important and intricate 
"matter. It is by this standard that the Committee in general, and I, in particular, as the 
member in charge of the Bill, desire that it may be tried. 

“ With this reference to the Bill and the report of the Committee, I proceed to discuss 
the general question connected with the subject, and to mention a few of the leading features 
of the measure. 

“ I suppose that I may assume as generally admitted the necessity which exists for 
legislation on the subject of evidence in British India. It would be exceedingly difficult to 
say precisely what, at the present moment, the law upon the subject certainly is. To some 
extent—it is far from being clear to what extent—and in some parts of the country — though 
questions might be raised as to the particular pails of the country— the English law of Evi¬ 
dence appears to be in force in British India. \\ hatever may he the theory, it both is and 
will continue to be so in practice ; for if the English law of evidence has not been introduced 
into this coutry, English lawyers and < 7 im-s?-lawyers have, and they have been directed to 
decide according to the law of justice, equity, and good conscience. Practically speaking, 
these attractive words mean little more than an imperfect understanding of imperfect collec¬ 
tions of not very recent editions of tin E -books. It is difficult to imagine any¬ 

thing much leas satisfactory than such a state of the law as this. A good deal may be said 
for an elaborate legal system, well understood and strictly administered. A good deal 
may he said for unaided mother-wit and natural shrewdness; but a half-and-half system, 
in which a vast body of half-understood law, totally destitute of arrangement, and of un¬ 
certain authority, maintains a dead-alive existence, is a state of things which it is bv no 
means easy to praise. 

“ Legislation thus being necessary, in what direction is legislation to proceed ? A 
gentleman, for whose opinion upon all subjects connected with Indian law and legislation I, 
in common with most other people, have a profound respect, said to me the other dav in 
discussing this subject : “ my Evidence Bill would be a very short one. It would consist 
of one rule to this effect. 1 All rules of evidence are hereby abolished.’ ” I believe that the 
opinion thus vigorously expressed is really held by a large number of persons who would 
not avow it so plainly. There is, in short, in the lay world, including in the expression the 
majority of Indian civilians, an impression that rules of evidence are technicalities invented 
] hyhiyyera pr i nc i p all y .. for . what BcuttifUa e tlled-Jee-irirh^ying un'cTof no real 

| value in the investigation of truth. I cannot admit that this impression is in anv degree 
correct. T believe that rules of evidence are of very gre at value in all inquiries into' matte rs L 
ojLiaet, and-ifl partacnhir in inquiries for judicial purposes ; arid thafi it is practically iim) 
possible to investigate difficult subjects without regard fo ihem. 

“ It is worthwhile to illustrate this point a little, because the necessity for rules of evi- 

J dence rests upon it: but strong proof of it is to be found in the fact that in all ages and 
countries there have been rules of evidence. In rude times, and amongst primitive people, 
the task of arriving at the truth as to matters of fact was regarded as so hopeless 
and difficult, that rude arbitrary substitutes for any sort of rational procedure were pro¬ 
vided in the shape of ordeals and judicial combats. When people began to obtain glimpses 
of the true methods of investigation, they seem to have considered as almost supernatural 
skill w’hat. in our days would fall within the scope of average police-officers or attorneys’ 
clerks. The delighted wonder which was displayed by the Jews, according to the apocryphal 
rstory of Susannah and the Elders, at what a legal friend of mine used to call ‘that 
very feeble cross-examination of Daniel’s about the trees’ is a good instance of this. At 
a later period, arbitrary rules of evidence began to he formed. Such a fact must be proved 
hv two eye-witnesses; such another by four; such another hv seven. To say nothing of 
European sy; toms, in which such rules were in force, the Hcdava is full of them. These 
rule-? wore never introduced in their full force into- England, but the system which was 
adopted, or rather which grow' up by degrees, was of a very mixed and exceedingly singular 



/ 


j or were, as the phmse goes, at issue. Parts w'ere the result of the practical experience of the 
Courts, and these were by far the mofft valuable portion, in mv opinion, of the English law 
of Evidence. Most of the other rules have indeed been cut-away by lemslation. and the 

the not result of English judicial experience 
in modem times. Tn the most general terms those rules are :— 

( 1 ) that evidence must he confined to the issue; 

( 2 ) that hearsay is no evidence : 

(3) that the best evulenoc must be given ; 

(4) Vules ns to conf(;ssjon& and admissions ; 

(f») rules us to documentary evidence. 

“ r have two general remarks to muke upon them. The first is that they are sound 
in Hubritance and eminently useful in practice, and that, when properly understood, they 
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eulated to afford invaluable assistance to all who have to take part in the adminis- 
Iration of justice. • 



“ The second is that I believe that no body of rules upon any important subject were 
ever expressed so loosely, in such an intricate manner, or at such intolerable length. 

“ It is necessary to prove the first of these propositions, in order to justify the recom¬ 
mendations of the Committee that the substance of the rules in question should be intro¬ 
duced in the form of express law into this country. It is necessary to prove the second 
proposition in order to justify the attempt made in the Bill to reduce the rules to order and 
system. First, then, as to the proposition that the rules in question are substantially sound 
and do far more good than harm even in their recent confused condition. The proof of 
this is, I think, to be found, in a comparison between the proceedings of English Courts 
of Justice and those of countries which have no such rules, and between the proceedings 
of English Courts in which these rules are, and those in which they are not, understood 
and acted upon. As a preliminary remark, I think I ought to observe that the knowledge 
of these rules possessed by English lawyers is derived far more from the daily practice in 
the Courts than from theoretical study. Many English lawyers know by habit, almost 
instinctively, whether this or that (to use the common phrase) is or is not evidence, although 
they have hardly given the theory of the matter a thought. Practice, therefore, and not 
theory, affords the true test of the value of these rules. In fact, the clumsy, intricate, 
ambiguous, and in many instances absurd, theory by which the rules of evidence are con¬ 
nected together came after the eminently sagacious practice which they were intended to 
justify and explain. What is the practical effect of these rules ? I may perhaps be per¬ 
mitted to answer this by referring to a book which 1 published in 1863 on the Criminal Law 
of England, and which contains, amongst other things, an analysis of several celebrated 
trials, English and French. One object of that analysis was to contrast the effect of the 
presence and absence of rules of evidence ; and I think that any one who would take the 
trouble to compare those trials together carefully would agree with me in the conclusion 
that the practical effect of the English rules of evidence in those cases was to shorten the 
proceedings enormously, and at the same time to consolidate and strengthen them, keep¬ 
ing out nothing that a reasonable person would have wished to have before him as material 
for his judgment. The French system, on the other hand, which dispenses with all rules 
of evidence, got, at least in those eases, no other result from the want of them than floods 
of irrelevant gossip and collateral questions enough to confuse and bewilder the strongest 
head. Again, compare the proceedings o f im niyjjnnrv Cqnrt. of criminal .justic e with th e ) 
proceedings of a court-martiak in which the rules of evidence are far less strictly enforced j 
and less clearly understood. An ordinary criminal Court never gets very far from the 
point, but a court-ma rtia l eontinu a)jy_w andera into, qiic^aiis.laj-rmtmto—frotm thasa—which 
bt was assembled t oJjry. Nothing,"for insf mo< , i more 0 >mmon than to see the prosecutor 
change places, as it were, with the prisoner, or to find collateral issues pursued till the Court 
finds itself engaged in determining, not whether A was guilty of a military offence, but 
whether Z told a falsehood on some perfectly irrelevant subject. In a case which I well 
recollect, B testified against 4. B being cross-examined to his credit stated a fact not 
otherwise relevant to the inquiry. Z denied the fact, which B affirmed, and made further 
statements which were contradicted by intermediate letters of the alphabet. No Judge 
can possibly be expected, bv the mere light of nature, to know how to set limits to the in¬ 
quiries in which ho is engaged ; yet, if he d< >es not, an incalculable waste of time and energy, 
and a great weakening of the authority of his Court, is sure to follow. Active and zo iluus 
I advocates, who have no rules of evidence to restrain their zeal, would have it in then' powe r 
I t o pe rvert the administration of justice to the basest purposes, amiLto iufiiet immense injury 
I «»n f’vcrr'd.i'; coin:.-.,. .i .\ i; . ii .i h midi, and often would, in such 

I hands, be made tlTe excuse for tearing open old quarrels and reviving questions laid at rest 
and giving fresh animus to scandals long since exploded ; and the main question would 
frequentlv be lost sight of in a cloud of ivril iting and useless collateral issues. I may 
be excused for referring to my own experience at the Bar in illustration of this. Appeals 
against orders of affiliation used invariably to produce an amount of perjury an l counter- 
perjury which I should think it would he difficult to exceed in any country. In certain 
parts of the country it was a point of honour for the frienrlB of the putative lather and of 
the mother, respectively, to go to session to swear for him, or her, as they used to say. 
No one who did not take part, in such cases could imagine the strange ramifications of false¬ 
hood and contradiction into which a hotly-contested ease of this kind would spread, or the 
number of imputations thrown on tho honesty and chastity of the different witnesses, male 
and female. If it had not been for the rules of evidence the reputations of half the popula¬ 
tion of the village would have been tom in pieces. The rules of evidence kept mailers to 

1 a point, and so minimized tbA evil; but the parties, the wilnesses, and the attorneys all 
appeared to me to be one more anxious than another to fight the matter out till the very 
last rag of character hnd been stripped of the back of every man, woman, and child, wlmse 
name was in any way brought into the dismission. Tho French Courts display this evil 
in an aggravated form. In the work to which I have already referred will be found an 
account, of the triJ of a ntfmk named I.eotade for murder. If disposed of under the English 
rules of evidence, it could hardly have taken more than a day or two at the most. In tho 
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nch Court, it lasted fur, I think, about three weeks, and branched out into all sorts of 
subjects. One witness, in particular, was discovered to have seduced a girl seven years 
before, and letters from her to him were read to throw light on his character. He naturally 
wished to give his own account of the transactions, but was stopped on the ground that 
a line must be drawn somewhere, and that the Court chose to draw it between the point at 
which an irrelevant slur had been thrown on his character and the point at which, had ho 
been permitted to do so, he might have given an equally irrelevant explanation. 

ct Tt, jg nnt r lin-*vpyr>r | mere ly for the pnrpose_of confin ing jndiniflJ- prnpppflipga within reason - 
evi dence are useful. They are also of pre-eminent importance 
J for the purpose of protecting and guiding t he Jndg<> in t.ha n f hi« d^ fy There 

* is a sense m which it may be said with perfect truth that even legislative power is unequal 
to the task of abolishing rules of evidence. No doubt, it is competent to the Legislature 
to provide that no rules of evidence shall have the force of law : but unless they expressly 
forbid all Courts and Judges to act upon any rules at all, or to listen to any arguments as 
to the manner in which they shall exercise the discretion with which they are invested 
(propositions too absurd to state or to discuss), the Judges infallibly will hear and will be 
guided by, arguments upon the subject, and these arguments will be drawn from the practice 
cf English Courts. Moreover, the Courts of Appeal will exercise their own discretion in 
the matter, and thus, by degrees, the system would grow up again in the most cumbrous, 
chaotic and inconvenient of all conceivable shapes. The plain truth is, that there is only 
one possible way of getting rid of the law of evidence, and that is by getting rid of the ad¬ 
ministration of justice by lawyers and returning to the system of mere personal discretion. 

“ It may be that some persons w r ould like this policy, but I suppose it is one which I 
need net discuss. 


“ So far, I have considered the rales of ev idence merely as they conduce to the, import ¬ 
ant pr actical obje cts nf keeping proceeding s.. to the point , and of pro jectin g and supporting 
the Judges. I must now say a few words on their value as furnishing tfTe Judge with soli d 
t^sts of truth. I fully admit that their value in this respect is often exaggerated and inis- 
conceived : but I think that, when the matter is fairly stated, it will be°found that they 
have a real, though it may be described as a negative, value for this purpose. There are 
/ o mwh i eh the . m lcajof &Yidcja^q rfirgyY\ -HO.li ght a t all, and on which they 

Ure not intended to throw any light; and it must do admittea that those problems are by 
far the most important of any which a Judge has to solve. Nca rule of evidence that eve r 
l wae fnuped will assist a Judge ii imUrrf de gree in determining ^t.kA^m a ster questio n 

f |of the w hole subje ct—Whether and how far he ought to believe what the witnesses say T 

J Again, rules of evidence are not, and do not, profess to be rules of log ic. They throw no 
|light at all on a further question of equal importance to the one just stated. What inference 
ought the Judge to draw from the facts in which, after considering the statements mado 
to him, ho believes ? In every judicial proceeding whatever, these two questions—Is this 
true, and, if it is true what then ?—ought to be constantly present to the mind of the Judge ; 
and it must be admitted, both that the rules of evidence do not throw the smallest portion 
of light upon them and that persons who are absolutely ignorant of those rules may give 
a much better nnswer to each of these questions than men to whom every rule of evidence 
is perfectly familiar. I think that a more or less distinct perception of this, coupled with 
impatience of the exaggerated pretensions which have sometimes been made on behalf of 
the rules of evidence, are the principal reasons for the distrust and dislike with which they 
arc at times regarded. This dislike is. I think, merely a particular application of the vulgar 
error which in so many instances leads people to deprecate art in compirison with nature, 
as if there were an opposition between the two, and as if art in all cases did not pre-suppose 
and depend upon nature. The best shoes in the world will not make a man walk, nor will 
- \ tiie hgst glasses make him see ; and in just the same wav, the hod, rules of evidence wi ll 
Ino i ’ r place nf natural sagacity or of a taste fo r and trainin » !■•_;.■ ! • 

d male hillov.ai-ihatyiiles of evidence nre iikpIpr^ fiyjl sESLiloJlglSsscs 

1 o tno ev es. The real use of rub 

/ Iascertaining The "fruui cohrisfe in'the'fact' that." They supply negative tests, warranted bv 
I very long and varied experience, a« to two great points, the relevancy of facts to the question 
to be decided by the Court and the sort of evidence by which particular facts ought ho be 
proved. They mny in the broadest and most papular form be stated thus :— 

If you want to arrive at the truth as to any matter of fact of serious importance observe 
the following maxims:— , 

“ First, if yonr belief in the principal fact which you wish to ascertain is to be, after 
all, on inference from other facts, let these facts at all events he closely connected with the 
principal fact in Kogie one of certain specific modes. Secondly, never believe in any fact 
whatever, whether it is the fact which you principally wish to determine, or whether it ia 
a fact from which you propose to infer the existence of the principal fact, until you have 
before you the best evidence that is to be bad ; that is to say, if the fact is a thing done, 
have before you some one who saw it done with his own eyes : if it was a thing said, hnvo 
before yon some one who heard ith his own ears ; if it was a Written paper, have the 

paper before you and read it for yourself. This exception-—qualifications and explanations 
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rt—is the true essence of the rules of evidence, and I think that no one will deny either 
that these rules are in themselves eminently wise, or that they are by no means so obvious 
and self-evident that the mere unassisted natural sagacity of judicial officers of every grade 
can be trusted to grasp their full meaning and to apply them to the practical questions which 
arise in the administration of justice, with no assistance from any express law. I do not 
wish to exaggerate, but I must add, that I attach considerable moral and speculative value 
to these rules. If they are firmly grasped by Courts of Justice, and rigidly insisted upon 
in all practical matters which come before the Courts, they will gradually work their way 
amongst the people at large, and furnish them with tests bv which to distinguish between 
credulity and rational belief upon a great variety of matters which will be of vast import¬ 
ance. I ought to add that the good which they are calculated to effect can be obtained only 
by erecting them into laws and ligoi'ously enforcing them. When this is done, I feel 
confident that experience will bo continually adding to the proof of their value. 

“ So far, I have tried to prove the proposition that the English rules of evidence are 
of real solid value, and that they are not a mere collection of arbitrary subtleties which 
shackle, instead of guiding, natural sagacity. I pass now to the next proposition, which is 
that these rules are expressed in a form so confused, intricate and lengthy, that it is hardly 
possible for any one to learn their true meaning otherwise than by practice, an inconvenience 
which may be altogether avoided by a careful and systematic distribution. For the proof 
of this proposition, if indeed it is disputed, I can only refer in general to the English text 
books on the subject. They form a mass cf confusion which no one can understand until, 
by the aid of long practice, he learns the intention of the different rules, of which they heap 
together innumerable and often incoherent illustrations. I am far from wishing to impute 
this as a fault to the industrious, and in many cases distinguished, authors of these compi¬ 
lations. They, like all other hand-books, are intended for immediate practical purposes, 
and are mere collections of enormous masses of isolated rulings, generally relating to some 
very minute point. It was necessary, therefore, that they should be arranged, rather with 
reference to vague catch-words with which the cars of lawyers are familiar, than with refer¬ 
ence to theoretical principles which it has never been worth any lawyer’s while to investigate. 

“ The condition of the law of evidence, as'well as the condition of many other branches | 
of the la w of England, affords continual illustrations of the extraordinary intricacy and diffi- 1 
cutty which arises from the combination of the very greatest practical sagacity with an J 
absence of sound theory, or, whnt is still worse, with the presence of unsound theory. No 
one who has not seen it could possibly imagine how obscure the meaning of a clever man 
may become when ho is forced to squeeze it into the terms of a theory w T hich does not fit 
it and is not true. I will give one or two illustrations of my meaning.. The expression 
* henrsay is-na evidence* early obtained considerable currency in the English Court s! La I 
a general way its meaning is clear enough, and, what is more, is true ; but when considered \ 
as the scientific expression of a general truth, from which rules can be deduced in particular ' 
cases, it is inaccurate, faulty, and obscure to the last degree. The objections to it are,. 
that both * hearsay ’ and * e yid pnoi:> I^jj^ir qrds pf th e most unce rtain kind, e aefy of which ^ 
may mean several different things. For instance, hearsay may mean wlmt you have heard 
a man say, and this is its most obvious meaning ; but it is difficult to imagine a grosser 
absurdity than the assertion that no one is ever to prove, in a judicial proceeding, anything 
snid by ‘any other person. A * Hpatoav > agfyjp may be faihan tn mean that,which a nersoq . ^ 
did not perceive with his own organs of perceptio n ; but this is not the natural sense of the \ 
word, and it is almost impossible in practice to divest a word of its natural meaning. 

“ The word * evidence * is also exceedingly ambiguous. It may mean that whion a 
witness says in Court. It may mean the fact to which he testifies, regarded as a ground¬ 
work for further inference. Notwithstanding this, the phrase ‘ hearsay is no evidence,* 
being emphatic and easy to recollect, stuck in the ears and in tho minds of lawyers, and 
has been taken by many text-writers as the principle on which their statement of the most 
important branch of the law should be arranged. They accordingly took to describing 
ns hearsay every fact of which evidence was by law' excluded ; in short, they turned 
‘ hearsay is no evidence * into ‘ that which t 3 not evidence is hearsay.' They did not, how¬ 
ever, do this expressly, they did it by describing as exceptions to the rule excluding hearsay, 
all cases in which evidence was admitted of anything which would have been excluded 
but for such exceptions. This is so intricate a statement that I can hardly expect the 
Council to follow me, hut I wall give an illustration of what I mean. Tho question is. 
whether a piece of land belong to A or B. *4 says that it belongs to him, because his father 
G bought it from D, who bought it from E, and ho produces the deeds by which E conveyed 
the land to D and T) conveyed it to C. Now. as D and E are not parties to tho suit hi (ween 
A and B t and as A cannot, of his own knowledge, know anything of the transaction between 
them, English text-writers call the deed between D and E ‘hearsay,* and. recording to 
Mr. Pitt Taylor, t hfi - i ul fi w hich- pcKmifaLA np_h /WiIh tn Lu^ f.t1' 1 - third-.nx* 
o ption to * -bn-riilfi w hich, e xclud es hegy -gay. Orto of the Judges, if J am not mistaken, called 
such evidence * written hearsay/ and bo indifferent are English lawyers in general to tho 
abuse of language for tho sake of momentary convenience tint it probably never struck him 
that this was a contradiction in terms, I think, however, that it is hard to expect {tropic to 
understand, bear in mind, and follow out in all its n tuitionlions, as . system which employs 








MINI ST/ff, 



appendix B. 


<SL 


To talk of 


' I 


✓ i 


age in such a peculiar manner as to call ancient deeds * written hearsay \ 
ring a document is like talking of seeing a sound. 

“ I now turn to the a mbiguity o f t h e w o re! — ev idenccy** to which I have already referred. 
As I have just said, ‘ e vidence ’ sometimes jnean a. a Jact ^which snggpgtq-iLn mforp^nn For 
instance, it is common to say,—‘ Recent possession of stolen goods is evidence of theft, that 
is, the fact of such possession suggests the inference of theft. At other times , and I think 
more frequently, ‘ evidenc e * means what a witness actually s ays in Court, or that which fo e 
produces. For instance, we say the evidence which he gave was true. 1 might occupy, I 
will not say the attention, but the time, of your Lordship and the Council for hours if I were 
to attempt to describ e flm^ 1 ir d ^of~c nn £ us ia n -and obscu rity which ti p* r> f th i° 

simple } md-johvioui^ has thrown over the whole subject. I will content myself 

with observing that it produces the effect of giving a double meaning to every expression 
into which the word ‘ evidence 5 is introduced. ‘ Circumstantial evidence,’ ‘ hearsav evi¬ 
dence,’ ‘ direct evidence,’ ‘ primary evidence,’ ‘ best evidence ’ have each two sets of'mean¬ 
ings, and the result is, that it is almost impossible to arrive at a clear and comprehensive 
knowledge of the whole subject, or see how its various parts are related to ench other, without 
an amount of study, thought, and practical acquaintance with the actual working of the 
rules of evidence which few people are in a position to bestow upon the subject. 

“ I may appear to be detaining the Council unduly upon merely verbal questions, but 
I think that it is a common fault to underrate the importance of accurate lantnume, parti¬ 
cularly in regard to the fundamental terms of any particular branch of knowledge. In regard 
to law, I have not the least doubt that a very large proportion of the intricacv and difficulty 
which attach to it is due to the fact that proper pains have never been bestoved on the defi¬ 
nition of its fundamental terms. hat could he made of Euclid if we were not quite sure 
2 * ° ur ir | e}in * n " "kern we spoke of a point, a line, a circle, parallels, and perpendiculars ? 
Such a defect would render geometry impossible, and the defect which makes largo parts 
of the law almost unintelligible, and beyond all measure cumbrous and unwieldy, is precisely 
, nalogous to it in principle. I believe that, if its fundamental terms were defined as clearly 
as the term law was defined by the late Mr. Austin, the study of law would become com¬ 
paratively easy, and in many cases attractive, for its own sake ; that its bulk might be dimi¬ 
nished to a degree of which people in general have hardly any conception ; that the expense 
of its administration might be greatly diminished and that comparative certainty might do 
away with a very- large amount of needless and harassing litigation. 

“ I shall now proceed to describe shortly the principles on which the Draft Bill of the 
Committee has been framed. In the first place, we thought it necessary to fix the sense 
m winch the fundamental terms of the subject should be understood, and for that purpose 
we define facL—evidence,* ‘ proof/ ‘ pr oved, ’ and so me others as to which I will content 
myself with a reference to the report. It seemed to us that'the "remainder of the subject 
would fall under the following general heads :— 

( 1 ) the relevancy of fact to the issues to be proved ; 

( 2 ) the proof of facts according to their nature bv oral, documentary, or material 

evidence ; 

(3) the production of evidence in Court; 

(4) the duties of the Court, and the effect of mistaken admission or rejection of 

evidence. • 


“These heads would, we think, be found to embrace, and to arrange in their natural 
order, all the subjects treated of by English text-writers and Judges under the general head 
of the Law of Evidence. I will say a few words on their relation to each other, and of each 
of them in turn. 

“ The main feature of the Bill consists in the distinction limmi hy p hcfwcpn 
/ vaney ai lay Is an! the mode of proving relevant fieri s. The neglect of this distinction by 
English 1' xt-w 1 in rs, no doubt, arises from the ambiguity in the word ‘evidence ’ to which 
I have already referred, and is the main cause of the extreme difficulty of understanding 
kmzlidi law Of - ioftlly. 1 will shortly illustrate * mv meaning .1 

Z committed murder, hirst of all, this is a fact—something which could be directly 
, perceived by the sense of hearing and distinctly remembered afterwards. Now, whether 
this fact is or 1 not relevant in a particular case depends upon a variety of circumstances. 
J f the question is, whether A was guilty of defaming Z by accusing him of murder; nr 
Whether Z hnd a motive for assaulting A, because A arid that he had committed murder; 
or Jf / jh accused of murder, and the object is to show that, when .4 charged him with it 
he behaved as jf he were guilty, and in many other instances which might be put, the fact 
that A spoke those words is clearly relevant. But it the question is, whether Z actually 
did commit murder, the fact that A ‘thought so or said ho. generally speaking, is not relevant. 
Supposing, however, that the fact is relevant on some one of the grounds ’just mentioned, 
or on any other ground, whatever be the ground on which the words are relevant to the 
matter under inquiry, it j H obvious that the words themselves ought to be satisfactorily 
proved, and the rule of English law—and we think if je ^iBe n1 ] e —that fhev must- be 
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£>y the assertion of some witness that he heard them said with his own ears. English 
^writers throw together with these two classes of rules under the head of 4 Hearsay.’ 

J They lay down. tJm.-grncnil rulfL-.tb at Jiearsay is no evidence. m ean i ng hy_ it-th:Lt-~cettxiin 
i classes of facts calle d hearsay are to be treated as irrekj &UikiiQ the determ in i tinn_n f parti- J ^ 
Qular questi o n^ and it is necessary to look through a long list of exceptions to that rule in 
order to sec whether, in a particular case, a statement may or may not bo proved. If you 
find that it can be proved, the question is, how can it be proved ? And you propose to* 
prove it by n witness who says that B told him that he heard .1 say so. Again you are 
told, 1 hearsay is no evidence ; ’ but this time the expression means not that the fact is 
irrelevant, but that the testimony by which it is proposed to prove the fact is impropjer. 

One extreino inconvenience of this is that the most important part of the English Law of 
Evidence is thrown into the most intricate and inconvenient of all possible forms, that of a 
very wide nogative, of most uncertain meaning, qualified a long string of exceedingly 
intricate exceptions. 

“ No one who has not gone through the process of learning the law by mere rule of 
thumb practice can imagine the degree of needless obscurity and difficulty upon this point, 
of the existence of which he becomes gradually conscious. It would be perfectly fair to say 
to almost any English text-writers, 4 you tell me, at enormous length, what is not evidence, 

I but you nowhere tell me what is ovidenoe, except, indeed, in large compilations, which point 
out what has to bo proved upon particular issues, and which it is as impossible to read or 
remember, as it is to read or remember any other mere works of reference.’ 

“ I hope that we have been able to avoid this, and that the second chapter of the Bill 
will he found to state spec ifically, and in a positive form, what sorts of facts are relevant as 1 y 
b iug ••util. m- ly < miik'cM rd wi(]x the farN in is ue to liford groumIs i.,t- an inference as to J 
t-i■ . _>i’ niui-<.-xi>tei|cc. I will not we ry the Council by mentioning those rules, 

and I will content ihyself by referring to the Bill and to the report. But I may shortly illus¬ 
trate them by reference to a passage from a modern historian, which will relieve the dulness 
of a very technical speech. The passage to -which I refer is a short summary by Mr, Eroude 
of the grounds on which he believes that Mary, Queen of Scots, murdered her husband. 

“ As Mr. Eroude was not a lawyer, he certainly wrote what I am about to read without 
reference to rules of evidence. I think the fact that he did, in fact, unconsciously observe 
them illustrate very strongly the truth of my assertion that they arc no more than the result 
of experience and practical sagacity thrown into a categorical shape. I uoed hardly say 
that I use the passage merely as an illustration, and without any notion of adopting Mr. 
Froude’s opinions, or-asserting the truth of his faots. I am concerned merely with their 
relevance. 

“ ‘ She (Mary) was known to have been weary of her husband, and anxious to get rid 
of him.’ 

“(By our draft, facts which show motive are relevant.) 

“ * The difficulty and the means of disposing of him had been discussed in her presence 
and she had herself suggested to Sir James Balfour to kill him.’ 

“(Facts which show preparation for a fact in issue are relevant.) 

“ ‘ She brought him to the house where he was destroyed ; she was with him two hours \ 
before his death’ ; 

“ (Facts so connected with the facts in issue is to form part of the same transaction are 
relevant.) 

“ 1 And afterwards threw every difficulty in the way of any examination into the cir¬ 
cumstances of his end.* 


“ (Subsequent conduct influenced by any fact in issue is relevant.) 

“ 4 The Earl of Bothwell was publicly accused of the murder.’ 

“ (Facts necessary to be known in order to intreduce relevant facts are relevant.) 

“ 4 She kept him close at her side ; she would not allow him to be n treated ; she went 
openly to Seton with him before her widowhood was a fortnight old. When at last, unwill¬ 
ingly. she consented to his trial, Edinburgh was occupied by his retainer;-:. He presented 
himself at the Tolbooth surrounded by the Royal Guard, and the charge fell to the ground, 
because the Crown did not prosecute and the Earl of Lennox had boon prevented from 
appearing.’ 

“ (Subsequent conduct influenced by any fact in issue is relevant.) 

“ 1 A few weeks later, she married Bothweli. though he had a wife already, and when 
her subjects rose in arms against her and took her prisoner, she refused to allow herself to 
bo divorced from him.’ 

u (Subsequent conduct. Motive.) / 

“ A large part of the evidence consisted of certain letters which the Queen was said to 
have written. Mr. Eroude, in parages which l need n$t read, ullages facts which go to 









appendix B. 


<SL 


low that she tried to prevent the production, and to secure the destruction, of these 
letters. An illustration as to subsequent conduct meets the case of a person who destroys 
or conceals evidence. 


I 


“ Finally, Mr. Froude observes : ‘ In her own correspondence, though she denies the 
crime, there is nowhere the clear ring of innocence which makes its weight felt even when 
the evidence is weak which supports the words.’ 

“The letters would be evidence under the section relating to admissions*and Mr. 
Froude’s remark is in nature of a criticism on them by a prosecuting counsel. 

“ In English text-books, so far as my experience goes, these rules and others of the same 
sort are nowhere presented in a compact substantive form. They come in for the most part, 
as exceptions to the rule that evidence must be confined to the points in issue. In fact, they 
can be learned only by the practice of the Courts, though they are as natural and lax as any 
rules need be, if they are properly stated. 

“ From the rules which state what facts may be proved, we pass to those which pre - 
g rrihp t h e manner in w hich .:) relev ant foct must h e -uro-ved. Passing over technical matters 
—such as the law relating to judicial notice, questions relating to public documents, and 
the like — these rules may__be said to be three jqjaiunber, though, of course, numerous intro¬ 
ductory rules are required to adopt for practice (tfic.) They are these — 

“1. If a fact is proved hv oral evidence, it must be direct; that is to say, things seen 
must be deposed to by some one who says he saw them with his own eyes, things heard by 
some one who says he heard them with his own ears. 

“ 2. Original documents must be produced or accounted for before any other evidence 
can be given of their contents. 

“ 3. When a contract has been reduced to writing, it must not be varied by oral evi- 
' dence. 


“ These rules, as I have said, arc subject to certain exceptions and require certain prac¬ 
tical adjustments ; but I do not think that any one who has had practical experience of the 
working of Courts of Justice will deny their substantial soundness, or indeed the absolute 
practical necessity for enforcing them. 

“ Passing over certain matters which are explained at length in the Bill and report, 
I come to t wo matters to which the Committee attach the greatest importance as having 
ali&r reference to the administration of justice in India. T he first of these rules refers 
y [t o the par t taken hv the Judge in the examination of writueftae ^thif aecnnd to the’e'fie^To f 
1 the impro pe r admission or rejection of evidence upon thp^rac.ecdingS.WLfii^oia ppea l. 

“ That part of the law of evidence which relates to the maimer in which witnesses are 
\ to he examined assumes the existence of a well educated Bar, co-operating with the Judge 
and relieving him practically of every other duty than that of deciding questions which 
may arise between them. I need hardly say that this state of things does not exist in India, 
and that it would be a great mistake to legislate as if it did. In a great number of cuses— 
probably the vast numerical majority—the Judge has to conduct the whole trial himself, 
in all cases he has to represent the interests of the public much more distinctly than he 
does in England. In many cases he has t*f get at the truth, or as near to as he can, by 
tfee aid cf collateral imitair icn- whirh mmz lrmidr-ntnlly to apipething relevant; and it 

i is most unlikely that he should ever wish to paish an inquiry needlessly, or to go into mailers 
not really connected with it. Wo have acco rdingly: th ought t o arm Judges wijji 

a ge neral n o war to ask any_quesUons, ujx>n_any facts, of any wit nes&bi* at any stage of the 
codings. •****". iwrijW t f ~ridcnrfii bin d ing o n t 1 i 

Mid w< h i\e inserted in the Bill a distinct declaration that it is the duty of the Judges 
os pe t tally fn ci iminal cases, np- fr pierely to listen to the ovj d fnptt hjjffl r hufc ta riayiirp. 

' ri • i . <j matter. We do not think that lIn* English theories, 

that the public have no interest is arriving nt the truth and that even criminal proceedings 
ought to he regarded mainly in the light of private questions between the prosecutor and 
the prisoner, are nt nil suited 1o India, if indeed they are the result of anything better than 
carelessness and apathy in England. 


4 WjJj^ rcHpc ct to the qucstiqnjof appeals, we have drawn a scries of provisions, the 
/.ItifM t of which in l(. pit vent mere mid :i kes in procedure from destroying tlic'value"of work 
properly dork-, as kfr as it goes. We have gone through'the "various cases in which, as ap¬ 
pears to us, the question of the improper admission or rejection or omission of evidence can 
arise ; and frave provided that. whenever any . a ppcllaie (.hurt diacuvijm tlmmjcimmince of 
any mid he, it shall not il-y use the decision of the inferior. Court, hut shall cither strike 
out what m redundant, oi supply whnt is defect i\en« the case may be, and give judgment 
accordingly. 

u I huve addressed your Tx>rdship and the Council at great length, but not, I think, 
m greater length than the importance of the matter requires. I have only to add that I 
propose to proceed w ith the Bill when the Government returns to Calcutta, and that I hope 
before that time to receive the criticisms of the Local Governments upon the measure.” 
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The Hon’ble Mr/ Strachey said that, although it was not customary, he should like to 
say a few words on this occasion. The Hon’ble Mr. Stephen, in introducing a measure not 
long ago for which he was virtually responsible, said that he might be allowed to say that it 
was an admirable measure, because he was not the author. So Mr. Strachey might say, for 
all the non-legal members of the Committee on this Bill who signed the report, that this was 
an admirable report, that the Bill was an admirable Bill, because we had nothing to do with 
their preparation. The general feeling of the Committee — he could at least answer for him¬ 
self —had been that, being allowed to put their signatures to this report was something for 
which they had to be thankful. As one who made ao pretensions whatever to being learned 
in the law, he should not attempt, under any circumstances, to criticise the details of the 
Bill; but he thought the very fact of being unlearned in the law made one rather more than 
less able to appreciate and testify to the value of this measure. Like most members of the 
service to which he belonged, the greater part of his Indian life hud been passed in adminis¬ 
tering justice in Courts of one sort or another, lie therefore felt that he could speak with 
some experience as to the probable operation of such a measure as this ; and it was simply 
and solely from this practical point of view that he could venture in any way to criticise 
Mr. Stephen’s Bill. He believed the truth was that, although a learned Judge might get 
on pretty well without a complete code of evidence, the unlearned Judge felt the want 
of it at every step. No doubt, if tho law of evidence, as applied to the administration of 
justice, consisted in the observance of cort in forms—a doctrine which was most sedulously 
practised by Sadar Courts that he could name— it would be worse than having none. But 
he felt convinced that what the Hon’ble Mr. Stephen had said was most true, that a rational 
form of the law of evidence was the greatest possible help that we could afford to a Judge 
unlearned in the technical language of the law. When Mr. Strachey looked at this Bill 
and thought of and remembered his own work in former times, when he began his sendee 
as an Assistant Magistrate and Collector, till he turned a sort of sham High Court Judge, 
he felt how thankful he and others would have been for a Bill of this kind. For anything 
he knew to the contrary, Mr. Stephen’s Bill would be picked to pieces, ns he had picked to 
pieces the work of the Law Commissioners. But, speaking generally, without entering into 
details, he believes that this Bill would commend itself practically to men accustomed to 
administer justice in Indian Courts, as a measure thoroughly adapted to the circumstances 
of the country. 

In a recent speech on the Income Tax Bill, Mr. Stephen referred to the great Codes of 
Law which of late years had been introduced into India, and in regard to some of which 
we need not fear comparison with any country- in the world, which had been given to us by 
the labour and intellect, not of our Indian officers, who had bad no training and learning for 
such studies, but by certain eminent men, selected in England for the special purpose. 
This Bill, Mr. Strachey thought, was another of tho-c important measures, and was the work 
of one of those eminent men ; and when Mr. Stephen had passed this Bill, he would have 
performed for the administration of justice a work which would be the most valuable service 
that could possibly have been rendered to this country. 

The Hon’ble Mr. Robinson said that, after the vory full exposition of tho Bill before 
the Council, which had been given by learned and Hon’ble Members, it was not possible 
that any useful remurks should be made by one whose knowledge of this intricate part of 
the science of the law was oa limited as his. 

He merely endorsed all that the Hon’ble Mr. Strachey hud said of the probable benefit 
which would be conferred by the Bill on the administrators of the law. 

But he would venture to state here, in respect to a matter with which he was more 
familiar, that as the head of the Police for one of the Presidencies for many years, he had 
long been fully conscious of the veiy great want th.it existed of a set of simple authoritative 
and instructive rules for conducting, before Courts of Justice, Criminal oases such as fell to 
the lot of public officers in the course of their daily work. 

To his mind the Bill before the Council promised to provide very effectually for this 
want, and lie thought it would bo very heartily welcomed by 1111103 * of the working men in 
. t} JC country, ns likely to become a simple and instructive, as well tin very u vful, manual 
for their own instruction and guidance, and for the assistance of their subordinates. 

The Hon’ble Mr. Inglis wished to say. briefly, that he thought the Evidence Bill intro¬ 
duced by the Hon’ble Mr. Stephen would" be of the very greatest benefit to the country. 

He did not intend to go into the question as to whether any of it* provisions were opposed 
to tho technical rules of evidence observed in the Courts in England, lie did not feel com¬ 
petent to give an opinion about this. The principle of tho proposed Bill, as he understood 
it, was that t he object.o L?.JJUlwas to get- at the trull) in t.ie; best - ml shorn-! u,»v passible ; j 

. 

rules 6 ? evidence for the benefit of tlicir respecti\c clients. If, in following out this round 
principle, it has been found necessary to put aside any of the technical rule, of Evidence 
observed’in the English Courts, it was a step in the right direction. 

In the majority of the Mofussil Courts there was nothing deserving tho name of a 
Bar, and if a Judge were to rely on the Counsel employed by the parties to biingout all the 
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points at issue in a case, or for the examination of the witnesses, he would he guilty of a very 
serious neglect of his duty. He had in the majority of eases to act as Counsel for both 
parties as well as to be judge between them. He thought that the authoritative 
acknowledgment of this fact, by the provisions of the proposed Bill, which empowered a 
Judge to ask any questions upon any facts, relevant or irrelevant, at any period of the 
trial, would be most useful. 

He thought, also, that the Bill would be of much assistance to the Subordinate Judges 
of the Mofussil Courts, when one of the parties to a suit had brought up a clever barrister to 
Conduct his case, -who, relying on the slight knowledge the Judge might have been able to 
acquire of the English law of evidence, was inclined to take undue advantage of this by 
raising questions as to the admissibility of tbe evidence produced by the other side. This 
Act would enable the Judge to decide all questions of the kind at once, by a reference to a 
short Act, at his elbow, instead of having as now, to wade through volumes of decisions, 
many of which might not be in his library. 

At the present time, we had no law of Evidence for India. Some Judges admitted all 
kinds of evidence ; others tried to regulate their proceedings by so much of the English 
law as they had been able to pick up by a study of some of the many voluminous treatises 
published on the subject. The result was a general diversity of practice, and the want of 
some fixed principles which should guide all the Courts had been long felt. 

Tie believed that this Bill, if it became law, would supply this want ; it gave a complete 
authoritative, and concise manual of the law of . evidence, easily understood, and capable of 
being applied to all questions which might arise in the course of a trial, even by a man sitting 
for the first time as a Judge. 

His Honour, the Lieutenant-Governor, said that, at this stage of the proceedings and at 
this time of day, he would confine himself to testifying to the reality of the evils which had 
been described by the Hon’ble Members who preceded him : he would content himself by 
simply saying that, in this respect, there wa^ pp doubt t.Hni 



/ o ne of th e greatest confusion, and there was clearly a necessity to pro vi deaga in at th o base 
t bastarcT caricature of English Law which the lawyers were inclined to Impose on the Courts 
in This country. He thought that, if w'o must choose between a new Code of Evidence and 
abolishing the lawyers, he should vote for abolishing the lawyers, always excepting, of course 
his hon’ble and learned friend. But as that could not be done, it might be necessary to see 
whether we could not make an intelligible and simple Law of Evidence. Mr. Stephen said 
that tbe ancient Law of Evidence was of the most technical and artificial character. Tho 
direction to which all improvement had tended w*as to cut away those technicalities, to 
introduce free-trade in evidence, and to give only common-sense rules for the guidance of the 
Judges. But still all men w'ere not sensible, and all Indian Judges were not sensible, and 
it might therefore be necessary to supply a Code of Evidence. If, then, we must have a 
Code of Evidence, His Honour believed that no man was more competent to draw it out 
than Mr. Stephen, and His Honour was gratified that at the end of the Bill were inserted 
one ■ >i* two section s tfl the effect that whatever the Judge did should not yitia.te the pi' 0 jcc£ul- 
' ii-'gji. In that sense he thought a Code of Evidence would be very valuable. But he would 
* i venture also to suggest that if we could not altogether abolish the lawyers, there should be 
a section to the cflect that no lawyer should open his mouth with respect to the question of 
admissibility or inadmissibility of evidence. Then he thought this Code would be of tho 
very highest importance and of the greatest use for the guidance of the Judges. 

The Hon’ble Mr. Stephen felt very much era titled at the terms in which Hon’blc Mem¬ 
bers had been pleased to speak of the merit of this Bill. He could hardly suppose that His 
Honour wns serious in the suggestions he had made at the conclusion of his speech. 


The Council adjourned to Thursday, the 6th April, 1871. 


WHITLEY STOKES, 
Bec.y. to the Govt, of India. 


Calcutta, 

The 31 st March , 1871. 


AB87 KACl of the. I >acceding* of the Count'd of the Governor.General of India, assembled for 
the purpose oj making j mrf) au( f Reputations under the Provisions of the Act of Parliament. 
24 <£• 25 Etc., cap. 07. 

The Council met at Government House on Friday, the 8th December, 1871. 
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Present: 



His Excellency the Viceroy and Governor-General of India, K.r., o.M.s.i., presiding. 
The Hon’ble John Strachey. The Hon’ble J. F. D. Inglis. 

The Hon’ble J. Fitzames Stephen, q.c. r|n '" w ~ 

The Hon’ble B. H. Ellis. 

The Hon’ble F. R. Cockerell. 


LUU aiwii uic O. X'. xt. xugus. 

The Hon’ble W. Robinson, c.s.i. 
The Hon’ble F. S. Chapman. 

The Hon’ble R. Stewart. 


The Hon’ble J. R. Bullen Smith. 


SUNDRY BILLS. 

The Hon’bio Mr. Stephen also moved that the Hon’ble Messrs. Chapman, Stewart and 
Bullen Smith, be added to the Select Committees on the following Bills : 


To define and amend the Law of Evidence. 


Mr. Stephen proposed to take the opportunity afforded by this motion not to raise a 
discussion in regard to these Bills, but to make a few observations as to the stages at which 
they had arrived, and in regard to certain points connected with them to which he wished 
to give as much publicity as he could at the present time. 


The next Bill, to which he had to refer, was the Evidence Bill. He need not say anything 
more about it than that it was under the consideration of the Committee. He, however 
wished to make one or two remarks. In the first plaoe, although the matter had excited 
a great deal of public attention and much discussion, and although the Bill had been sent, for 
the opinion of the Local Governments some time in June last, with a request that their opinion 
on the subject might be forwarded in the course of the autumn, many of the Local Govern¬ 
ments had not yet sent in any opinions whatever on the subject. He earnestly hoped that 
these opinions might be received in order that they might bo fully considered. Some memo¬ 
rials had been received on the subject from individuals, specially from certain members of the 
Bar. He did not wish to discuss them. But he wished to say that he thought that the 
opinion of some persons, that the Council in general, and Mr. Stephen in particular, w ere ani¬ 
mated by some feeling of hostility against the Bar, was perfectly unfounded, and was almost 
as unnatural and absurd as that His Lordship, the President, should he accused of a strong 
prejudice against Iri-hmen, or that any other <>f Mr. Stephen’s colleagues should bo accused 
of prejudice and dislike against the Civil Service. He was the last jierson in British India 
who had any right or any wish to make an attack upon the members of the Bar. Everything 
that had been said upon the subject of thin Bill would receive most earnest and careful 
attention in a perfectly fair and friendly spirit, without the slightest notion of making any 
attack upon the independence or position generally of the honourable profession in quo -lion. 


The Council adjourned to Friday, the 15th December, 1871. 


Calcutta. 

Th< SM December, 1871. 


H. S. CUNNINGHAM, 

Ojjg. S'cy. to the Council of the (hor.-iiml. 

for making F*atc$ and Regulations. 


SECOND REPORT OF THE SELECT COMMITTEE. 

{The Gazette of India, February 11th. 1872, Phrt V., p. 94 .) 

The following Report of Select Comm it tee together with the Bill as settled by them 
w ay presented to the Council of the < !-<vi nier-'. ' n ral of India for the purpose ot making 
Law - und RegulrlioJis on the 3uih Jammy 1S72 : 
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Second Report of the Select Committee. 


Petition from certain Barristers 
and Advocates of Bombay, dated 
8th August 1871. 

From Officiating Secretary to 
Chief Commissioner of Coorg, 
No. dated 4th October 1871, 
and enclosures. 

From certain pleaders of tho High 
Court, Bombay, dated 4th October 

1871. 

From Officiating Secretary to 
Chief Commissioner of Coorg, 


enclosures. 

From F. J. Fergusson, Esq., 
Barrister, High Court, Calcutta, 
dated 8th December 1871, forward¬ 
ing memorial from Barristers and 
Advocates, High Court, Calcutta. 

From Secretary to Chief Com¬ 
missioner Central Provinces, 


1871, and enclosures. 

From Officiating Secretary to 
Government of Bengal, No. 6326J., 
dated 13th December 1871, and 
enclosures. 

Memorial from certain members 
of the Madras Bar, dated 16th Dec¬ 
ember 1871. 


We, the undersigned, the Members of the Select Committee of the Council of the Gov¬ 
ernor-General of India for the purpose of making Laws 
and Regulations, to which the Indian Evidence Bill was 
referred, have the honour to report that we have considered 
the Bill and the papers noted in the margin. 

1 . We have made some alterations in the arrange¬ 
ment of the Bill. 

2 . We have omitted the definitions of “ proof ” and 
1 moral certainty ” and the sections relating to inferences 

to be drawn by the Court- as being suitable rather for a 
treatise than an Act. 

3 . We have onetted the provisions relating to material 

No. dated Oth October 1871, , PT H f ]pnne. a nd have-given, a. new amLsimpler definition 
and enclosures. \ 0 f the difference between primary and secondary evidence. 

From Chief Secretary to Govern- » . _ _ , „ * 

ment, Fort Saint George, No. 1GG, 4. We have provided that the_Aet_shalI apply-to-all 
dated 21st November 1871, and judicial proceedings, hut not to affidavits.presented to any 

Couft~or officer, nor to proceedings in arbitration. 

5. As to the effect of an admission by one of several 
persons jointly tried for an offence, we have omitted sec¬ 
tions 120 and 121 of the Original Bill. Instead of these, we 
have provided that when two or more persons are on their . 
trial for the same offence at the same time, and an admis- \ 
miasloner Central Provinces, g * on p r0V cd against one of them, which affects others of/ 

1871. JndVncIo^rr.s.’ ' the accused besides himself, it may he taken into eonsidera-t 

tion by the Oouit against all the persons whom it affects. 

G. We have re-drawn Chapter VI, as to the exclusion 
of oral by documentary evidence, so as to make the 
sections more distinct and complete. We believe that 
they now represent the English law on the subject, freed 
from certain refinements which would not be suitable for 
this country. 

7. Exception was taken to the Bill in several quarters on the ground that it did not 
sufficiently dispose of the_jnatter of presumptions. We have re-considered this subject 
with attention, and have provided for it as follows :— 

\ Some presumptions have the effeot of laying the burden of proof on particular persons, 
in particular cases. These we have dealt with in sections 103 to 111 of the now Bill. 

A conclusive presumption is a direction by the law that the existence of one. fact shall 
in aircnses, lie inferred from proof of another. This we have provided for in sections 112 

an<rm -~ 

We have substituted the term * conclusive proof * in these instances for that of 4 neces- 
«ry inference,’ which was employed for the same purpose in the first draft of the Bill. 

Other presumptions are in substance mere maxims by which the Court ought to be 

( guided in the interpretation of facts. Theoretically they are regarded in English law in a 
different light, that is to say, as artificial rul es which the Court is bound to follo w as to the 
* inlerenoee to-be 4 cawn from fac$$. Practically^ however, so many exceptions are made 
that the difference between a presumption of law and a presumption of fact is hardly trace¬ 
able. The distinction appears to us altogether unsuitable for this country and likely to 
produce great inconvenience if it were introduced. We have accordingly, by section 114, 
put all such presumptions in the position of mere presumptions of fact with which the Court 
can deal at its discretion. 

We have provided in the Chapter on the Burden of Proof that a Notification in the 
Gazette that a territory has been ceded to a Native State shall be conclusive proof of a valid 
cession at the date mentioned in the notification. The object of this section is to set at 
rest questions which, us we are informed, havo arisen on this subjeot. 

The eubiectmf pre sumptions as to documents is a very special matter, and appea rs to 
f ub to belong to .the subject of jlnciimcntary evidence, under which head we have placed it in 
Chapter V. 

Lastly, many subjects are treated by English writers under tho head of presumptions 
which appear to ub to belong rather to different, brunches of tho substantial law, e.g., the 
presumption that every ono knows the law, is in reahty a branch of the substantive criminal 
law. We have omitted such presumptions as these from tho law of evidence, because thoy 
do not belong to the subjeot and because many of them are fictitious. 

8 . The Chapter on Oaths has been omitted, as thoy form tho subject of a separate 
Bill now under discussion. 
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9. Wo also recommend the omission of sections 141 to 145 of the old draft, as to ques¬ 
tions to credit asked by barristers or pleaders, and the substitution of provisions showing the 
principles by which the asking of such questions, should be regulated, and empowering the 
Court, if any such question is improperly asked, to report the circumstance to the authortiy 
to which the person asking it is subject." 

10 . We have amended the wording of section 16G as the Judge’s power to ask ques¬ 
tions. The section as originally drawn might have been taken to authorize him to found his 
judgment upon irrelevant matter, such as loose rumours. The intention of the section was 

to give him the fullest possiblo power of inquiry for the discovery of relevant matter. Section 

1G4 as now drawn makes this clear. 


11 . We have omitted the chapter as to the duties of Judges, and Juries, which will, we 
think, be more properly placed in the Code of Criminal Procedure. We have also omitted 
the provisions as to appeal in the first draft, and have substituted for thorn section 57 of 
Act II of 1855, which provides for the cases in which the improper admission or rejection of 
evidence shall be ground for a new trial or reversal of a decision. 

12. Subject to these amendments we recommend that the Bill be passed, but we al3o 
recommend that the amended Bill be published in the Gazette, and that this report be not 
taken into consideration for a menth from the date of its publication. 


J. F. STEPHEN. 

J. STRACHEY. 

J. F. D. INGLIS. 

W. ROBINSON, 

F. S. CHAPMAN. 

R. STEWART. 

J. R. BULLEN SMITH. 
F. R. COCKERELL. 

The 30M January , 1872. 


ABSTRACT of the Proceeding of the Council of the Governor-General of India, assetnbled for 
the purpose of making Laws and Regulations under the Provisions oj the Act of Parliament , 
24 db 25 Vic., cap. 67. 

The Council met at Government House on Tuesday, the 30th January, 1872. 


Present ; 

The Hon’ble John Strachey, Senior Member of the Council of the Governor-General of India, 

presiding. 

His Honour the Lieutenant-Governor of Bengal. 


The Hon’ble Sir Richard Temple, k.c.s.i. 
The Hon’ble J. Fitzjames Stephen, Q.o. 
Maj.-Genl. The Hon. H. W. Norman, c.p. 
The Hon’ble J. F. P. Inglis. 


The Ilon’ble W. Robinson, o.s.i. 
The Hon’blc F. S. Chapman. 

The Hon’ble It. Stewart. 

The Hon’ble J. R. Bullen Smith. 


The Hon’ble F. R. Cockerell. 


INDIAN EVIDENCE BILL. 

The Ilon’ble Mr. Stephen then prosented the second Report of the Select Committee 
on the Bill to define and amend the Law of Evidence. He hoped that the Report of tho Com¬ 
mittee would be published in the Gazette next Saturday. This Bill had been very fully dis¬ 
cussed in connection with tho papers received on the subject from all parts of the country. 
He might observe that there wore various points which had boon the subject of criticism, 
,.nd amendments had been marie in the Bill to meet thoso oriticiams. He, howe\cr, wns ablo 
to say that, as far as he knew, there was a considerable concurrence of opinion that a law on 
this hu bjootWfts wanted, and that this Bill should be passed substantially in itapr. nt form. 
Experience would show whnfc further amendments would bn required. Ho had the noth ody 
of many of the Judgos of the High Courts to the fact that they considered it dr.arable that; a 
Bill on this subject should be paused, although there were a «n it variety of suggest urn •. no 
to particular amendments of the law. Tho amendments which had attracted mo. I uttnutiou 







mist#,. 
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_ce rtain sections of tho Rill relatin g to the* cross-ex amination of wit nesses b.Y bar risters 

and advoca t^T The provisions in the Bill on this subject had been considerably altered,, 
[but he would not at present enter into any of the questions which were dealt with in the 
[Report of the Committee. The alterations which the Committee recommended would be 
seen when the Report wag published. He proposed that the Bill should lie before the Com¬ 
mittee for a reasonable time, and that it should be finally submitted to the Council four or 
five weeks after the publication of the Report. 

The Council adjourned to Tuesday, the 13th February, 1872. 


Calcutta, 

The 30 th January, 1872. 


H. S. CUNNINGHAM, 

OJfg. Secy, to the Council of the Govr.-Genl. 
for making Laws and Regulations. 


ABSTRACT of the Proceedings of the Council of the Cover nor-General of India , assembled for 
the purpose of making Laws and Regulations under the provisions of the Act of Parliament, 
24 & 25 Vic., cap. 67. 

The Council met at Government House on Tuesday, the 12th March, 187g. 


Present: 

Hi3 Excellency the Viceroy and Governor-General of India, k.t., presiding. 
His Honour the Lieutenant-Governor of Bengal 
His Excellency the Coinmander-in Chief, o.c.n., g.c.s.i. 

The Hon’ble John Strachey. The Hon’ble W. Robinson, c.s.i. 

The Hon’ble J. Fitzjamcs Stephen, Q.c. The Hon’ble F. S. Chapman. 

The Hon’ble B. H. Ellis. The Hon’ble R. Stewart. 

Maj.-Genl. the Hon. H. W. Norman, c.B. The Hon’ble J. R. Bullen Smith. 

The Hon’ble J. F. D. Inglis. The Hon’ble F. R. Cockerell. 


INDIAN EVIDENCE BILL. 

The Hon’ble Mr. Stephen also moved that the Report of the Select Committee on the 
Bill to define and amend the Law of Evidence bo taken into consideration. He said : “ My 
Lord, —Just a year ago, hi submitting the Report of the Committee to the Council, I ex¬ 
plained, at very considerable length, the general design and scope of the Bill which they 
proposed and which is now before the Council for its final decision. I need not revert to 
what I then said upon the general principles of the subject. My best course, I think, will 
be to inform the Council of what has taken place hi relation to the Bill since I last addressed 
them on the subject. 

“ After a very full and careful consideration of its various details, the Bill wa9 pub¬ 
lished in the Gazette and forwarded to the Local Governments for opinion. It was carefully 
re-considered in Committee after the return of the Government to Calcutta. It was pub¬ 
lished in the Gazette upwards of a month ago, with a report giving an account of the various 
alterations which have been made in it ; and it is now finally submitted for the consider¬ 
ation of the Council. The Committee has fully considered all the papers with which it was 
favoured ; but with one or two exceptions, 1 cannot say that it has received any very eon* 
hiderable assistance from its critics. The Bengal Government made some important obser¬ 
vations, and bo did the Madras Government, which favoured us with two peculiarly valuable- 
papers ; one by the then Advocate-General Mr. Norton, and the other in the form of a letter 
'ey the Oovcfrnmi nt itself, which had obviously been prepared with the advice and assistance 
i f a very able professional lawyer. We have received im public expression of opinion from 
any one of the High Courts, except the High Court of Bombay, which approved generally 
of tho Bill, but took exception to two of its provisions on minor points. The High Court 
of Calcutta announced its intention to say nothing at all on the matter. The High Courts 
of Madras and Allahabad have, as n fact, said nothing ; and as the Bill has been before them 
for many months I presume that they do not intend to do so., 1 have, however, the satis¬ 
faction of being able to any that, most of the Barrister Judges of the High Courts, and three 
out of the four Chief Justices, h«»ve informed me. that they approve generally of tho Bill, and 
regard it mb an important improvement < n the existing state of tilings. The Local Govern¬ 
ments, I think, arc unanimous in regaiding the measure ag ono which is much needed, and 
which is so far suited to ii. purpose ns to be both intelligible to person not legally trained 
and complete in essential respects. 
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_‘Upon this point, I would specially refer to the valuable papers already referred to, 

which have been received from Madras. It is impossible, in reading them, not to see that 
their authors do not like the Bill. They find every fault they can with it, sometimes coming 
to very minute criticism. I do not in the least complain of this. I only wish the Bill had 
been criticised more fully in the same spirit, and I readily admit that the critics in question 
have pointed out many defects which have been, I think, removed and I am entitled to say 
that such other defects as may still be latent in it have escaped the detection of at least two 
highly competent and by no means favourable critics, who have given the matter careful 
consideration. Upon some of these criticisms, I will m ike a few remarks as I go on. I 
refer to them now' for the sake of showing the importance of the opinions which I am about 
to read. 


44 The letter of the Madras Government says : — 

‘ It is both advisable and possible so to codify the Law of Evidence as to present within the limits 
of a single enactment a treatise upon that law practically sufficient for ordinary purposes.* 

and it then adds : — 

* The Draft Bill in its scheme and general arrangement appears to furnish an adequate outline of such 
a Code ;* 

but it is observed that the Bill ‘ in its present state is far from complete. 

“ Mr. Norton expresses the same opinion at greater length, and each of these authorities 
agrees in the statement that the Bijl is only ,a skeleton, which wall have to be completed 
by a greater number of judicial decisions. 

“ Mr. Norton criticises the Bill, section by section, and in order to show' how fully he 
has done so, he observes — 

* I have however, compared it section by section, with Taylor. Roseo e . Best, and other text-writers ; 
with the Civil and Criminal Procedure Codes so far as tljcy ftpply to the subject of evidence; with some 
of the existing Acts which regulate judicial evidence, and such judicial decisions, as I have access to. 
illustrating the principles which at present are generally supposed by the profession to obtain in the 
Court of India.’ 

“ He could hardly, I think, have submitted it to a more searching test. Further on 
be observes — 

‘ The process by w hich this Bill has been, in the main, built up, appears to me to have been by follow¬ 
ing Mr. Pitt Tavlor’s work o n Evidence, and arbitrarily selecting certain sections or portions of 
, sections.’ 

“He then criticises the Bill in detail, and concludes by saying — 

* Such are the observations that have occurred to me in the most careful study I can give the Bill, 
and 1 think that, with some omissions, a little re-arrangement here and there, nnd considerable extension 
and enlargement, it promises to prove a great Btep in advance and improvement in the present uncodified 
law of evidence, and likely to afford very valuable aid and facilities to the Mofusril Judges and all con¬ 
cerned, in the practice of the law’ in the Mofussil.’ 

“ The general result of these criticisms is, that the Bill is good, as far as it goes, but it 
is very incomplete, and is composed of scraps of Taylor ore Evidence 4 arbitrarily,’ and much 
too sparingly, selected. I think, I ow*e to the Council and to the public some observations 
on this matter. I assert that they do the Bill an injustice ; that it is very much more com¬ 
plete than its critics allow it to be ; and that their own writings prove it. I will not do 
Mr. Norton the injustice of supposing that he has intentionally kept back anything of im¬ 
portance which has occurred to him on the Bill. 1 am, therefore, entitled to assume that 
his paper which contains 103 paragraphs and extends over 14 folio pages, refers to. all the 
defects and omissions which his careful study of the subject has brought in his notice. 
Passing over criticisms of detail, many of which are no doubt just and have been adopted. 
I find that the only sins of omission wdth which he charges the Bill, are the following :— 

44 1 . —Its provisions as to the effect of judgments are 4 meagre. ’ 

“ 2. — It does not deal fully enough with the subject of presumptions. 

44 He also suggests slight additions to, or enlargements upon, four sections of very 
subordinate importance, which I will not trouble the Council by referring to. 

“ The letter from the Madras Government wdiich describes the Bill as 4 fur from com¬ 
plete,’ specifies no omission whatever, except in reference to the subject of presumptions 
more of w r hich, it affirms, should be included ‘ in a Code aiming at completeness.’ 

44 The charge of incompleteness, then, comes to this, that the Bill docs not deal fully 
enough with the two subjects of judgments and presumptions. I will refer to those points 
hereafter ; but I will first, with your Lordship’s permission. s.iv «a few words on the positive 
grounds on w hich I assort that the Bill dot-- foitt a < rtnph • 0 >de, and does • v >.«. with 
subject which has been dealt with by the Enelish text-writers on Evidence or by English 
legislation. This leads me, in the first place, to notice the remark, that it consists of hits of 
Tayhr on Evidence nrbitarilv chosen. There is a certain amount of truth in this charge 
about as much truth, and tAith of the same kind, as there would be in saying that the 
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speech which I am now making is composed of words arbitrarily chosen out of the dictionary. 
I could hardly mention any English law-book in common use, which is, or even pretends to 
be, much more than a large index, made up of extracts from cases strung together with 
little regard to any other than a very superficial functionary arrangement of the subject- 
matter. There is always some one book which is in possession of the field at a given moment 
because it is more complete than its rivals, and has the latest cases and statutes entered 
up in it. This position at present is occupied by Mr. Taylor’s book, as it was occupied before 
his time by Gilbert, Phillips, Starkie, and others ; and as analogous positions are occupied, 
in relation to other subjects, by Russell on Crimes , Bullen on Pleading , and other works 
known to all lawyers. To say, however, that the Bill now before the Council consists of 
bits taken from Taylor, and especially of bits taken ‘ arbitrarily,’ is altogether incorrect. 
In the first place, the arrangement of the Bill, and the general ct nception of the subject on 
which that arrangement is based, are together unlike anything in Taylor or in any other 
text-books on the subject with which I am acquainted. Nowhere in Taylor, nor in Mr. 
Norton’s own book on the subject, will be found any recognition of the distinction betwpgn 
the_relevancv of facts an d proof of facts, or any, even tEOamtest .perceptiou Qi the extijQme 
ambiguity and uncertainty which, as I showed in the observations which I addressed to the 
Council a year ago,hav5Tt)een thrown over the whole subject by the absence of anything 





would undertake to assign the reason why every section stands where it does. Upon the 
question of completeness, however, I will make this lemark : I assert that every principle 
applicable to the circumstances of British India which is contained in the lo98 royal octavo 
pages of Taylor on Evidence , is contained in the 107 sections of this Bill; I also assert that 
the Bill has been carefully compared section by section with the last edition of Mr. Norton’s 
work upo^Evidence, and that it disposes fully of every subject of which Mr. Norton treats. 

“ As to the specific instances of inccmpleteness which are alleged against the Bill, two 
only are of any importance, and upon each of them I will say a few worda 

“.1 he, first is that the Chapter on Judgment? is meagre. My answer is, that it may 
uppeur^ijacagre to these who take their notrem of the Law of Evidence from works like Mr. 
Taylor a ; tut that it contains everything which properly belongs to the subject. Its utter 
I absence of arrangement and classification on every subject is the great reproach of the Law 
of England, and one of the strongest instances of it is to be found in the w’ay in which pro¬ 
visions of an essentially different character are frequently comprised under the same head. 
I might give many illustrations of this ; but the Law of Evidence, I think, supplies more 
glaring illustrations than any other department of law. 


Many English writers have treated the subject in such a manner as to make it com¬ 
prise the whole body of the law. Thus, for instance, Starlde's Laio of Evidence deals with 
the whole range of criminal law and of actions for contracts and wrongs. His book con¬ 
tain^ not merely rules about hearsay and secondary evidence and the like, but a Specification 
of the sort of facts, which it is permissible to prove on a charge of murder, or in an action 
for libel, in order to show malice, or under the plea of not guilty in such an action. It is 
obvious that the Law of Evidence thus conceived would include nearly the whole of the sub¬ 
stantive law, and it follows, I think, that it is of great importance to draw the line distinctlv 
between what properlv belongs to the subject and what does not. It is for this reason that 
the sections about judgments are drawn in their present form, and that certain topics con¬ 
nected with judgments which are often dealt with by writers on evidence, are omitted from 
the Bill. The subject is very techniool ; but I will endeavour to explain it in a few words. 

“ The second section of the Code of Civil Procedure enacts that:— 


* The Civil Courta shall not take cognizance of any suit brought on a cause of action which shall have 
been heard and determined by a Court of comj t<nt jurisdicth n in a former suit between the gome parties, 
or between parties under whom they claim/ 


* ‘ Tfc&JJc.d e^af -Criminal- Pi** adui a ha 11 not ho trmd a.p.fr, 

\ has once been acquitted or convicted. It is a matter of great difficulty and intricaevto 
demit < the precise effect of these provisions, and to show how' they apply to a variety of 
cares which may arise. Mi Broughton’s edition of the Code of Civil Procedure contains 
ten large pages in very small print, of notes of the cases which have been decided on the 
second section of the Code of Civil Procedure, and a certain number of decision have boon 
gu . n on the corresponding section, of the Code of Criminal Procedure ; and it in because 
this Bill does not codify those decisions that it 16 described as meagre. My answer to the 
cnticiem is that the authors of the two Codes in question were quitc right in roneidtrinc 
tho matter as essentially a matter of procedure. It no more belongs to the Low of Evb 
deuce than the thousand other questions winch are sometimes connected with it There 
nre, fur instance Cases in which insanity excuses an act which, but for its existence, would 
fct£ a crime. If h man defends himself on the ground of insanity t be must give evidence of it, 
jur-i ns he must prove th< existence of a judgment barring his orntagonist’s right to sue if ho 
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LrilWon the rights being so barred ; but it appears to me that it would be as reasonable 
to treat the question of the effect of insanity on responsibility as a part of the Law of Evi¬ 
dence because in particular cases it may be necessary to give evidence of insanity, as to 
treat the law as to the effect of a previous judgment on a right to sue as part of the Law of 
Evidence, because, in certain cases, it may bo necessary to give evidence of the existence 
of a previous judgment. 

“ Th e only questio ns .connected with j udgm ents, which do appear_tn_uielo farm gait- 

I of thfl Law of Evidence properly so enllflfl, ara d ealt with in sections 40—44 of the Bill. 

* These sections provide for the cases in which the fact that a Court has decided as to a given 
matter of fact relevant to the issue may be proved for the purpose of showing that that fact 
exists. This, no doubt, is a branch of the Law of Evidence, and the provisions referred 
to dispose of it fully. 


“As to the subject of presumptions, my answer to the critics of the Bill is partly to the 
same effect, though their criticisms were perhaps better founded. I must admit that the 
Bill as introduced dealt less fully with the subject than was thought desirable on further 
consideration, and some additions to it have accordingly been introduced, though the general 
principle on which the matter was dealt with is maintained. The subject of presumptions 
i s one of some dngrop nf gep eral interest. It was a favourite enterprise on the part oTTJdn"- 
tinental lawyers to'trv to frame systems as to the effect of presumptions which would spare 
Judges the trouble of judging of facts for themselves by the light of their own experience 
and common sense. A presumption was an artificial rule as to the value and import of a 
particular proved fact. These presumptions were almost infinite in number and were ar¬ 
ranged in a variety of ways. There were rebuttable presumptions, and presumptions which 
were irrebuttable : Pro&sumptiones juris et de jure, Proesumptio7ies juris, and Proesumptione s 
facti. There were also an infinite variety of rules for weighing evidence ; so much in the 
way of presumption and so much evidence was full proof, a little less was half-full, and so 
on. Scraps of this theory have found their way into English law, where they produce a 
very incongruous and unfortunate effect, and give rise to a good deal of needless intricacy. 
Another use to which presumptions have been put is that of engrafting upon the Law of 
Evidence many subjects which in no way belong to it. For instance, there is said toube 
i a conclusiv e presumption that every one knows the law, and this is regarded as m ccs&'.r v 
lin order to indicate the further proposition that no one is to be punished for breaking a law 
of which he was ignorant. To my mind this is simply expressing one truth in the shape 
of two falsehoods. The plain doctrine that ignorance of the law is no excuse for breaking it, 
dispenses with the presumption, and hands the subject over, from the Evidence of Law 
with which it is accidentally connected, to criminal law to^which it properly belongs. 

“ I will not weary the Council by going into all the details of the subject, though I 
could with perfect ease, if it would not take too long, answ r er specifically the remarks of the 
Madras Government on this matter. That Government says— 


\ 


* Sections 102—104 contain three instances of presumptions, selected from a chapter of the Law 
of Evidence which in Taylor’s rills 111 sections. It is difficult to bcc why any should he inserted when 
so few[” are chosen.* 


“In general terms the answer i9 this; large parts of Mr. Taylor’s chapter relate to 
topics which have nothing to do with the Law of Evidence. Those which are of practical 
importance are nil included in the Bill ns it stands (a few were no doubt omitted in the first 
draft, and they fall under these heads :—lsf.— There are a few cases in which it is expedient 
to provide that one fact shall be conclusive proof of another for various obvious reasons* 
the inference of legitimacy from marriage is a good instance. 2 ndly .—There are several 
cases in which Courts would be at a loss as to the course which they ought to take under 
certain circumstances without n distinct rule of guidance. After what length u£ absence 
unaccou nted for, for instance, may it be presumed that a. man-is. dcoa ? The rule is that 
seven years is sufficient for the purpose. Obviously, six or eight would do equally well: 
but it is also obvious that to have ft distinct rule is a great convenience. All cases of this 
kind fall properly under the head of the Burden of Proof, and I think it will be found that 
the provisions contained in Chapter VII of the Bill provide for all of them. A new section 
(114) has been added to this chapter which deserves special notice. Its substance was, 
I think, implied in the original draft of the Bill; but it has been inserted in order to put the 
matter beyond all possibility of doubt. It is in the following words :— 

4 114. The Court may presume the existence of any fact which ii thinks likely to have happened, 
regard being had to the common course of natural events, human conduct and public and priv»tc business 
in their relation to the facts of the particular case.’ 


Illustrations* 

The Court may presume— 

(а) that a man who is in possession of stolen goods soon after the theft is either trie thief or hn> 
received the goods knowing them to be stolen, unices ho can account for his possesion 

(б) that an accomplice is unworthy of credit, unless he is corroborated in material particulars: 








MINfSr^ 


- G <W 





(c) that a bill of exchange, accepted or endorsed, was accepted or endorsed for good consideration ; 

(d) that a thing or state of things which has been shown to be in existence within a period shorte r 
than that within which such tilings or states of things usually cease to exist, is still in existence; 

(c) that judicial and official acts have been regularly performed ; 

(J) that the common course of business has been followed in particular cases ; 

( g ) that evidence which could be, and is not, produced, would, if produced, be unfavourable to the 
person who withholds it; 

(h) that if a man refuses to answer a question which he is not compelled to answer by law, the answer, 
if given, would be unfavourable to him; 

ft) that when a document creating an obligation is in the hands of the obligor, the obligation has 
been discharged. 

But the Courts shall also have regard to such facts as the following, in considering whether such 
maxims do or do not apply to the particular case before them :— 

As to illustration (a) — A shop-keeper has in his till a marked rupee soon after it was stolen, and 
cannot account for its possession specifically, but is continually receiving rupees in the course 
of Ills business. 

An to illustration (6)— A , a person of the highest character, is tried for causing a man’s death by an 
act of rcgligence in arranging certain machinery. B, a person of equally good character who 
also took part in the arrangement, describes precisely what was done and admits and explain^ 
the common carelessness of A and himself ; 

A* to illustration (b) — A crime is committed by several persons. A, B and C, three of the criminals 
are captured on the &]>ot and kept apart from each other. Each gives an account of the crime 
implicating D, and the accounts corroborate each other in such a manner as to render previous 
concert highly improbable : 

As to illustration (r)— A, the drawer of a bill of exchange, was a man of business. B, the acceptor, 
was n young and ignorant person, completely under A'e influence; 

Ah to illustration (d) —It is proved that a river ran in a certain course five years ago, but it is known 
that there have been floods since tlmt time which might change its course; 

As to illustration (e)—A judicial act the regularity of which is in question, was performed under ex¬ 
ceptional circumstances; 

As to illustration (/) — 1 The question is, whether n letter was received. It is shewn to have been 
posted, but the usual course of the poBt was interrupted.by disturbances: 

As to illustration (f?)—A man refuses to produce a document which would bear on a contract of 
small importance on which he is sued, but which might also injure the feelings and reputation 
of his family: 

As to illustration (h )—A man refuses to answer a question which he is not compelled by law to answer 
but the answer to it might cause loss to him in matters unconnected with the matter in relation 
to which it is asked : 

As to illustration (»)—A bond is in possession of the obligor but the circumstances of the case are 
such that he may have stolen it.” 


/ 


” The effect of this provision, coupled with the general repealing clause at the begin¬ 
ning 0 f the Bill, is to make it perfectly clear that Courts of Justice are to use their own com 
mon sense and experience in judging of the effect of particular facts, and that thev are to be 
subject to no technical rules whatever on the subject. The illustrations given are, for the 
Mu.-t part, cnfir-s oLw Jmtift iwigfceh-law a roc riled -of 4a-wuHw:tificiui rules asJ:o 

• 1 he.effort of evidence By which th<- Court is bound to guide its decision, subject, howeverTto 
<« itrrin .Ujuitaturns which it is difficult cither to understand or to apply, but which will be 
\h ,ept away by the section in question. J am not*quite sure whether, in strictness of speech 
the rule that an accomplice is unworthy of credit, unless he is confirmed, can bo called a pre¬ 
sumption of law, though, according to a very elaborate judgment of Sir Barnes Peacock's, 
ii lias, .if ill events, some id the nio.st importunt eharaeteiixtics of auch a presumption. Be 
ibis how it may, the indefinite position in wliicli it stands has been the cause of endless 
perplexity and frequent failure of justice. On the one hand, it is clear law that a convic¬ 
tion i* not illegal because it proceed# on the on joito bow ted evidence of an accomplice • on 
the other hand, it acems to be also law that, in cases tried by a jury, the Judge is bound by 
!uw to tell them that they ought not te convict on such evidence, though they can if thev 
choose. How a Session Judge {sitting without a jury) i* to give himself a direction to th d 
fleet, and how a High Court is to deal with a cubp m which Ire line convicted, although he 
fold him if that he ought not to convict, 1 do not quite understand. At all events it seems 
to quite clear th ght to be »t liberty* h use his discretion on th© iubj< ! Of 

course, the l tot that a man is an accomplice forms ■ strong objection, in moat cases' to his 
evidence ; hut every one.. I think, must have met with instance* in which it is practic rilv 
im possible to doubt the truth of such evidence, although it may not be corroborated, or 
nlihougb the evidence by which it is corroborated is itself suspicious. 

v ‘ As 1 ha/e rheariy observed, 1 do not wish to trouble the Council with technicalities 
b it I hope this explanation will show that this pa 1 *>i the Bill, at all events, ib not incom¬ 
plete. 
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* I may observe that many topics closely connected with the subject of evidence are 
incapable of being satisfactorily dealt with by express law. It would be easy to dilate upon 
the theory on which the whole subject rests, and the manner in which an Act of this kind 
should be used in practice. I think, however, that it would not be proper to do so on the 
present occasion. I have therefore put into writing what I have to say on these subjects 
and I propose to publish what I have written, by way of a commentary upon, or introduc¬ 
tion to, the Act itself. I hope that this may be of some use to the Civil Servants who are 
preparing for their Indian career, and to the law students in Indian Universities. The sub¬ 
ject is one which reaches far beyond law ; for the Law of E vidence is nothi ng unless it i s | ✓ 
founded npnrwn. rat io nal conception of the manner in wh ich t rutfrjfcgLtCLidl_matters _of fail 
whate ver ou gh t to be investigated. 

“ I now turn to a criticism made on the Bill by His Honour the Lieutenant-Governor 
of Bengal, who appears to be somewhat dissatisfied with the manner in which the Bill deals 
with the question of relevancy, which, as he says, is a question of degree. 

'* The Lieutenant-Governor has no doubt that the law, clearing up the obscurity now prevailing 
as to rules of evidence, protecting our Courts from the intrusion of a foreign law of evidence in 
no wav applicable and rendering the Judges in some degree masters in their own Courts, will 
be highly beneficial. His principal dnnbt. is whether it ^ possible to define by la w what evidence I 
is relevant and what is not He is inclii. n-lcvnncy U a question of d egree . | %S 

tlmt The releva nl" slmdcTofT into the irrelevant by imperceptible degree. It may he tEnt it is I 
easier to decide, in each case, what is substantially material to the issue, or so remote in its re* * 
levancy that the time of the Court should not be occupied than to lay down by rule of law what j ^ 
is to be considered relevant and what not. Such rules must not necessarily be somewhat refined 
and as it- were, metaphysical. If it were allowed to argue the question whether any piece of 
evidence is, or is not admissible under such rules, the laeutenant-Govemor would fear that the 
Court might be lost in disputation. If, however, the rules regarding relevancy be treated as 
merely an authoritative treatise on evidence for the guidance of Judges, which they arc to study 
and follow ns well as they can, but that they arc not bound to hear objections and arguments 
based upon it, the Lieutenant-Governor has no doubt that the rules in the draft are admirably 
suited to the purpose, and would be extremely useful. Udoes.not seem to him ve ry elnwr in Un* t ^ 
draft whether or no counsel are to h o entitl ed to tak e abje ction_ to evivlr,Tw;c^i,t-evcrvJjara aud-io | 
argue the .q uestio n jis to whether it is oy is not admissible jmdcL the evid ence rules. It seems 
of great importance that this should be made clear ; for if counsel may object and argue, the 
Lieutenant-Governor certainly has great fear that the argumentations regarding relevancy will 
• be endless.’ 

I cannot altogether agree wit If these remarks. As to the arguments of counsel, 1 do 
not feel that horror of them which His Honour appears to feel. It is, I think, abundantly 
clear that mnnsr 1 w i U-b e pcnn iUod-U>-argun as to Lhe .tgle\^Vli£y..of evi dence, anti as to the * ( 
propriety of pro of, and I d<> not see how a law can be Lid down at :»1 1 upon which counsel \ 
aye never to pru ne. No one, L think, will seriously assert that lawyers, as a class, arc an 
impediment to the administration of justice, or otherwise than an all -but- indispensable as¬ 
sistance to it ; but if they are to exist at all, they must argue as well on evidence as on other 
subjects. I must, however, observe that every precaution has been taken to prevent use¬ 
less and trifling arguments. In the first place, if the Judge wishes to know about any fnet,\ 
the relevancy of which is under debate, he can cut the matter short by. askin g abq ut it him- \ *'* 

s elf under se c tion 165. In the second place, the more admission or rejection of improper \ 
evidence is not to be a ground for a new' trial or the reversal of a decision. The fact that 
the opposite is the rule in England is the great cause of the enormous intricacy and techni¬ 
cality of English law on this po nt. If, in the Tichborne case, one single question bad been 
permitted after being objected to, and if the Court had afterwards been of opinion Unit it 
Iiad been wrongly permitted, then, however trilling the matter might have been, the party 
whose objection had been wrongly overruled would hoVe been by law entitled to a new' trial 
nnd the whole enormous expense of the first trial would have been thrown away. -This never 

I was the law in India, nor will it be so now . Tfic result is, tka.t. t he p rovisions about icfiT • 
vapcv wiM bm jinofri - pgmo i p ail v a s gui d aa to the Judges and - the . ptn-tica. and, in norticn lay. J 
■'is rules which will e nab le the Judge to shut out masses q{ irrelevant mutter win* h. the par 
ties are very likely to wish to Introduce. Ah to the more general question, l think that jt 
ij } poHsiblo to give the true theory of th e relev ancy of f acta, and if, \ thoug ht U desiiubl^to ^ 
ent er upo n a very .abstract..matter in this iiL lc c, 1 think 1 could show what thi j theory -is. 
and how this Bill is founded upon it! Be this, how'ever, as it may, and taking a view’, not 
indeed less practical, but more immediately and obviously practical, 1 would make the fo) 
lowing observations - J am quite aw are that, rele vancy is, gy His Honour observes, a matter , 

( < if de gree, and for that reason flic Bill gives definitions of it so wide nnd various that I lluiiTv^ 
they will be found to include^ every sort of "fact which 1ms any distinct assignable coumjjp 
ij qp" with apy hiatler in issue. Tfic secti onwl>ich yleji.u^-ia.ly.yajicy ore, mdiHMi, enablun. * 
spcfiop s. Any fact which iulfiL any one o? tLe many conditions which they declare to 
• constitute relevancy will be relevant, and most facts which have any real connection with 
I the matter to be proved would fulfil several of them. Take, for instance, this fact A man 
is charged with theft, and it i. proved that he was seen running away immedi itely after Un- 
theft with the stolen goods in his hand. This L (l) a fact so connected with a fact in issue 
as to form part of the same transaction, nnd is therefore relevant under section 6 ; (2) it is 
the offeotof a fact in issue, and iu therefore relevant under section 7 ; (3) it is the conduct 
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(^Tit L Jfect wW,r ) e ^ c SUb3 f qUen f . a fa0t and is 30 relevant under section 8 ; 

under sect.on 7, Vw f t I 5 d, 2 a faCt m , 1SSUe f hlgbly liable, and is therefore relevant 

which wovdd ndVnitl ?’ th T f0 T^ ! l aa u Unde , r , no less tba * four sections, each of 
wmcn would admit a great number of facts which would not be admitted bv the other sec- 

tions. Indeed, the latitude nf the definition of reWnnoy ^lj be appointed bv neca- 

S- .^PP^ tLryou are able ^tTSoIa^ t 

* th t Jt 13 neither itself in issue, nor forms part of the same transaction, nor is its occasion 
cause or effect, immediate or otherwise, that it shows no motive or preparation for it • that 
/ ! I l!? rt of the previous or subsequent conduct of any person connected with the matter 

y LT ' 0n ’ th ?- t 11 doc3 , not eXplnln or introduce any fact which is so connected with the 
toatter in question, or rebut or support any inference suggested thereby or establish the 
identity of any person or thing connected with it or fix the time of Tn/Uent ^e time of 
| uhich is important, that it is not inconsistent with any relevant fact or facts in issue, and 
| that, neither by itself, nor m connection with other facts, does it make any such fact highly 
I probable— if all these negatives can be afiirmed, I think we may say, without much risk ,if 
error, that the one fact has nothing to do with the other, and may be regarded as irrelevant 

“ 1 •"°J c ° rae *? a matter which has excited a good deal of discussion, though it relates 
Won o U f "K ° f ^ Bill-tha^yhiei ^on^nis the examina! 

,ul 2 if 1 V’ r ' t™ 

l dered the question imprest might require the!,S 1, that f tb ? Court f 0 “*- 

the giving of such instructions should 

various rules about defamation laid down in the Penil ride t ’ l J ° f C ? Urse> K th ° 

ss: « to ** «*«*•* 

i \ of ol, lining the written instructions would be nraoticallv inaunomble • in ti,„ 

’ hilinViddch ° NatiV0 « ar „ th - u «h ? ut the country w^aSy su^tto’ 

most import/i n rarLme^fc^ ^ %u-™ 5, m , the thlnl place— and perhaps this was the 
(»n unrlJp ‘ that, in this country, the administration of justice is curried 

tint it nf +/ lny dlfilcu . tlC8 * nd 1B frequently abused to purposes of the worst land 
innni^t ni the ^ reaiesi ^portanco that the characters of witnesses should be open to full 
JL * * 1C8e rcasonf * wtiafled tlie committee, and myself amongst the rest, that the 
thfmwhh'h^^iX 0 ^!! bG lnex P edi ®t, ft nd others have accordingly been substituted for 
foHmvs •— 1 1 k 111 pmctice be found 8uffici ent. The substituted sections aro as 

to, , 4 I «k«d w a!r; q a^rw fe b^r D,ine<i ’ he ma - v in addiUon to u, ° 

(1) to test his veracity* 

(2) to discover who he is ancf \ihat is lu's position in life, or 

<3) dir«Uv , cl “' rac(cr . olthou ? h th « «•*« re Buch q actions might tend 

hi^TlIfa pTaal™ or hrfcuTe. m ° r m ' 8 ° T dirc0tIy or indir « U y l " 

section ia2 U «hail apply thereto' 81 ' 1 *'* l ° * n ‘“ ttcr rcll Vant to ,Ih ' 8uit or Proceeding, tho provisions of 
l ” il - In it. 

(2) Such questions arc improper if the imputation which thev conn „ * 

time or of ouch a character that the truth of tho iml„ t } to matt<?rB remote m 

in n. slight degr* o, the opinion of (he (’curt as to the ciS bihtv S affcCt < fv Woa “ f oct 
which he testifies. 1 ‘vaiDiuty of the witness on tho matter to 

3) 8uoh questions an- improper if there is n great diiprororfinn k«*„ „ f . . , . .. 

imputation made again** the witness’s character and the im^rtanoe Sf bb^idrncl ° f ** 

W inference that the 
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Illustrations. 




(a) A Barrister is instructed by an attorney or vakil that an important witness is a dacoit. Thi3- 
is a reasonable ground for asking the witness whether he is a dacoit. 


(6) A pleader is informed by a person in Court that an important witness is a dacoit. The informant, 
on being questioned by the pleader, gives satisfactory reasons for his statement. This is a reasonable 
ground for asking the witness whether he is a dacoit. 


(c) A witness, of whom nothing whatever is known, is asked at random whether he is a dacoit. There 
are here no reasonable grounds for the question. 

(d) A witness of whom nothing whatever is known, being questioned as to his mode of life and means 
of living, gives unsatisfactory answers. This may be a reasonable ground for asking him if he is a 
dacoit. 


150. If the Court is of opinion that any such question was asked without reasonable grounds, it may 
if it was asked by any barrister, pleader, vakil, or attorney, report the circumstances of the case to the 
High Court or other authority to which such barrister, pleader, vakil, or attorney is subject m the exer¬ 
cise of his profession. 

151. The Court may forbid any questions or inquiries which it regards as indecent or scandalous 
although such questions or enquiries may have some hearing on the question before the court, unless 
they relate to facts in issue, or to matters necessary to be known in order to determine whether or not 
the facts in issue existed. 

152. Tho Court shall forbid any question which appears to it to bo intended to insult or annoy 
or which, although proper in itself, appears to the Court needlessly offensive in form.’ 

“ The object of these sections is to lay down, ia the most distinct manner, the dutvo fX 

1 , .. 11 i «les m examining \vit neS8C 9_with a view to sh king their oivriit by dam ting | 
theiF. cEaracter. I trust that this explict statement of tin; principles according to which 
such questions ought or ought not to be asked will be found sufficient to prevent the growth, 
in this country, of that which in England has on many occasions been a grave scandal, I 
think that the sections, as far as their substance is concerned, speak for themselves, and 
that they will be admitted to be sound by all honourable advocates and by the public. [ 
cannot leave the subject without a few remarks on the memorials w hich tho sections originally 
proposed have called forth from the Bar in various purts of the country. As none of tho 
bodies in question have made any further remarks on tho Bill since it appeared in tho Gaz* tie 
in its amended form, about a month ago, I suppose that the alterations made in the Bill have, 
removed the main objection which they felt to it. I need not therefore notice those parts of 
their memorials which wero directed against the consequences which they apprehended 
from the section which have been given up. They contain, however, other matter which 
I feel compelled to notice. I need not refer to all the memorials. The one sent in by the 
Calcutta Bar was for the most part proper, though it contained passages which I think 
might as well have been omitted. The memorial of the Bombay Barristers contains similar 
passages, exj>ressrd more fully and less temperately, and I shall accordingly confine, myself 
to noticing such o‘ - their remarks as appear to[me tojdeserve notice. 

“ I may obmvc, in the first place, in general, that 1 have read in tho newspapers and 
in these memorials much that can only mean that 1 individually was actuated in drawing 
this Bill by hostility to the Bar; indeed, the Bombay memorial says, in so many words, 
that remarks made by one member (meaning, I suppose, me) in Council ‘appear to con¬ 
template the extinction of the profession of a Barrister-at-law in India/ In support of this 
surprising statement, they quote, as being * open to no other construction,* the following 
words from the report of the Select Committee : — 

“ The English syBtem, under which the Eench and the Tar act together and play their respective 
parts independently, and the professional organization on which it rests, does not as yet exist 
in this country, and will not for a lery long course of time be introduced.’* 


“ Before I made the remarks which this suggests, let me ask your Lordship uud tho 
Council whether a charge that I, of all people, wish for the extinction of the profession of 
Barrister-at-Law in India, is not upon the face of it absurd ? I am myself a Barrister of 
eighteen years’ standing, and a Queen's Counsel of four years’ standing. I believe, that 
there is no Barrister in British India of whom I should not be entitled to take precedence, 
professionally, if I chose to practise here, and so strong is my connection with my profes¬ 
sion, that I om at this moment on the point of resigning one of the most responsible offices 
which a Barrister can hold, for the purpose of returning to the ordinary routine of profes¬ 
sional practice. How is it possible to imagine that a man so situated should he hostile to the 
profession ? When this Bill was introduced J was--as I still anv anxious to do whatever 
lies in my power to preserve the honour nnd dignity of my profession, and to prevent its 
good name from being disgraced. For this reason, 1 devised what I regarded as an appro¬ 
priate remedy for a great and crying evil—one with which 1 have been much impressed by 
my own observations in England nnd which is likely i extend in India as the h tbit of cross- 
examination becomes more general, and when the rights which a crose-exaniimoa adv.w .He 
lms are explicitly defined. The remedy. 1 will admit, was to some extent iu'»j>pn priute, 
hut for merely proposing it, for merely recognising the existence of the evil ngaiust which, 
it was directed. I uni charged with wishing t<* extinguish my own profession. 
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1 The real meaning of the expressions in the report (for which I am fully responsible) 
was, I think, so plain, that I cannot understand how the memorialists can have ascribed 
to them a sense which I think they could never suggest to any fair mind. The report said :— 

‘ The English system, under which the Bench and the Bar act together and plav their respective 
parts independently, and the professional organization on which it rests, do not as yet exist in tliis country 
«na will not for a Very long course of time dc introduced.* 

Yes,’ say the memorialists, ‘ it does exist, to wit, in the Presidency towns.’ Tlr's is 
as much as if the water-works of Calcutta were referred to, to contradict a statement that 
India is wretchedly supplied with drinking-water. I make a statement about an Empire 
us large as Europe without Russia, and am told that it is incorrect, because there are three 
English Courts, and three knots of, perhaps, a dozen or so English Barristers, to be found 
at towns which are in the nature of English settlements. The reason why the statement 
complained of was not qualified by excepting these towns and Courts was simply that the 
exception was not important enough to be stated. It would, indeed, have been matter of 
great indifference to me, personally, whether the Bill extended to the High Courts sitting 
on the original side or not. It is a mistake to make exceptions without a necessity for them ; 
hut the question, what rules of evidence, should a pply in the Presidency to wns is one of very 
litt le reo 1 im portncr- The great and vital importance of the matter lies in the effect which 
it will have on the administration of justice throughout the country at lar»'e. It is framed 
in order to meet the wants, and lighten the labours, of district officers, by giving them a 
* ort and clear view of a subject which has been converted into n sort of professional mvstery 
e knowledge of which was confined to a knot of persons specially initiated in it. Now ns 
gnrds the Mofussil, l repeat the expressions complained of. I asseVt, th„ f +w .winy. 


short f 
the 1 

regards the Mofussil, l repent the expressions complained of. ' I assert that they are absolutely 
true, andstate a faet notorious to every one. I say that, throughout India generally, nothing 


lHrothoVru 7-1- u- i Vi T> , - Y inrougnour lndi i generally, not hue. 

like the English system under which the Bench and Bar act together and plav their respective 
parts independently, does now exist, or can for a length of time be expected to exist. Let 
me just recall for a moment the nature of that system. In the first place the Bench and the 
Bar m England torn, substantially one body. The Judges have all been Barrister, and the 
great prize to which the Barristers look forward is to become Judges. 

.re ,l0t f 6 T* iU , Indin ’ m I like :t - The great mass of Indian Judges 

"irt never have teen lawyers at all, the great mass of Indian lawyers have no chance 
n l*«,mmg Judges, and manv of them have no wish to do so. Even in the 

1 residency towns the whole organization of the profession differs from that of England 
in ways which I do not flunk it necessary to refer to, but which are of great importance, 
may, however, observe that the position of an English Barrister who practises in tho 
o ussil, w hether lie is habitually resident in the Presidency town or not, is .altogether 
•Afferent from that of an English Barrister in his ordinary practice in England. An English 
hamster on circuit, and even at the Quarter Sessions, is subject to a whole series of pro¬ 
fessional restraints and professional rules which do not, and cannot, apply to practice in the 
Mofussil in this country. He uots under the eyes of a public which takes great interest 
in bw proceedings, and puts a powerful check upon him. He practises in important cases 
before Judges whom he feels and knows to be his professional superiors, and to whom lie is 
• ceustomed to defer. No one of these remarks applies to a Barrister from a Presidency 
practising in the Mofussil*. The results of this state of things mast be matter of opinion. 
It is impossible to discuss the subject in detail. The Bombay and Calcutta memorialists 
■consider it eminently satisfactory ; lot us hope thev are. right. My opinion, of course, i^ 
formed upon grounds which it is not very easy to assign, and, as it‘can be of little import¬ 
ance, I shAll not express it. In any case this Bill can do no harm. 

^ asking, however, from the case of English Barristers to the case of pleaders and 
vakils and the Courts before which they practise, I would appeal to every one who hns ex¬ 
perience of the subject, whether the observations referred to nre not strictly true, and whether 
the main provision founded upon it then -the provi.ion which empowers the Court to ask 
w.Kit questions it pi. c s is not essential to the administration of justice here. In saving 
i.ai the Bench ami the Bar in England play their nspeotive part* independently, what 
■ h r ; 1 ! ' n ' 1 fun .v pic pa red for trial before they Come into Court 

JV thftt T th ? ’[ y " hfta nothm « to (l ° but » « still and weigh the evidence produced before 
m A ; l 'J n a , n thi ‘ neither is nor can he so. It is absolutely 

;■ u l ", ! ‘ lt ■' ; not only hear v hat is put Ik fore him by others, lmt that 

t ’wlli' < fn.amnn'v , i ” “TT ,h -' ' " ; "' tll ' ill . v “timl. Ill order to do this 

it wm frequently be necessary for him t ** - • - 

vant. to the matter in issue, but may 

Judges with express authority h 

to, has been framed. 

‘‘I iotvr now referred to the main points in the Bill which have been attacked. and 
as I fully explain the principles on which it was founded more than a veur ago, I have only 
to move that it may ho taken into consideration. 

The motion was put. and agreed to. 

The Hon hie Mr. Stephen then moved the following amendments :. 


go into matters which are not themselves rele- 
, lend to Something that is, and it is in order to arm 
this that section H».» which has been ho much objected 
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That, in section 8, instead of the second paragraph, the following be substituted:— 

“ The conduct of any party, or of any agent to any party, to any suit or proceeding in reference to 
such suit or proceeding, or in reference to any fact in Issue therein or relevant thereto, and the conduct 
of any person an olTcnce against whom is the subject of any proceeding, is relevant, if such conduct in¬ 
fluences or is influenced by any fact in issue or relevant fact, and whether it was previous or subsequent 
thereto,” 

That, in section 9, line 3, after the word “ which/* insert the words “ support or.” 

That, in the explanation to section 57 , instead of the words “ the Parliament of the 
United Kingdom of Great Britain, of England, of Scotland, and of Ireland,” the following 
be substituted : — 

(1) The Parliament of the United Kingdom of Great Britain and Ireland; 

(2) The Parliament of Great-Britain ; 

(3) The Parliament of England : 

(4) Tho Parliament of Scotland ; and 

(5) Tho Parliament of Ireland.” 

That the words “ or in any other case in which the Court thinks fit to dispense with it 5 * 
be added to tho proviso in section GO. 

That the following now section be inserted after section 157 : — • 

“ 158. Whenever any statement, relevant under section 32 or 33, is proved, all matters may bc- 
proved either in order to contradict or corroborate it, or in order to impeach or confirm the credit of the 
person by whom it was made, w hich might have been proved if that person had been called aB a witness, 
and had denied upon cross-examination the truth of the matter suggested. 

And that the numbers of the subsequent sections be altered accordingly. 

The motion was put and agreed to. 

His Honour tho Lieutenant-Governor would ask tho permission of His Excellency the 
President to move an amendment of which he had not given notice. He would observe 
that the Council had had very short notice of this Bill being brought forward and passed 
to-day. The amendment w hich His Honour intended to propose was not of much import¬ 
ance : it was simply to lop off a dead branch of tho Bill, namely, section 150. 

The Hon’ble Mr. Stephen said that the section to which His Honour tho Lieutenant- 
Governor referred was one of considerable importance, to which great weight was attached. 
He mi^ht say that the Council ought to have nad notice of such an amendment. It was,, 
moreover, a matter which would give rise to a great deal of discussion. 

His Honour the Lieutenant-Governor believed he was correct in saying that the Counci' 
had not had notice until yesterday or the day before that the Bill was to be brought forward. 
He would not have asked, at this stage, for leave to move a substantive amendment: his 
amendment was merely to lop off a dead branch. 

His Excellency the President thought that this was a question of great importance, 
and that notice should have been given of the intention to move the amendment. 

His Honour the Lieutenant-Governor said that, as His Excellency the President was 
of opinion that the notice of the amendment should have been given, His Honour did not 
t hink that his amendment was of sufficient importance to delay tho passing of the Bill. 

The Hon’ble Mr. Cockerell felt very much inclined to support HLs Honour the Lieutenant- 
Governor in his attempt to have an amendment in the sense yvhich His Honour had indicated 
brought forward, and thought that there were probably other members who were of tho 
same opinion. The section which it was proposed to omit WM a deed branch; which ir 
would be very well to get rid of. Mr. Cockerell had proposed a similar amendment in 
committee, but- had been overruled. 

His Excellency the President observed that there seemed to bo a strong fooling in favour 
»*f the amendment ; and altlmugl/he was sorry that any further delay should occur to the 
inconvenience of business, he thought that an adjournment of this Bill might, under the 
circumstances, be advisable. 

The Hon'ble Mr. .Stephen said that, locking to the great pre.-sure of business before the 
Council, he would much rather consent to the amendment being brought on at once linn 
that there should be an adjournment. 

His Honour the Lieutenant-Governor would express a strong opinion that Ins amend¬ 
ment was not of sufficient importance to call for an adjournment. 

HLs Excellency the President had not hid an opportunity of considering tho nature 
i f the amendment which His Honour the Lieutenant-Governor wished u* propose, hut In 
Would bo happv to act af fording to the prevailing opinion of the Connell. I he Hon 11 . 
Member in charge off Mib Bill Lid himself expressed a desire Hint the amendment should 
bo brought on and settled to-day. 
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His Honour the Lieutenant-Governor then moved the omission of section 150. He had 
already stated, in regard to the amendment nearly all that he had to siv, namely, that the 
section was really a dead branch, without any effect or practical meaning whatever. It 
would not be necessary for him, therefore, to detain the Council with many words upon 
the subject. It seemed to him that this section was the shadow of a real provision which 
had been struck out of the Bill, and which was past and gone. The Hon’ bio Member in 
charge of the Bill had explained at considerable length, and in an extremely lucid manner 
the circumstances under which a group of sections found place in the Bill, namely, sections 
146 to 150. His Honour might say, broadly, that the effect of these sections, down to 
section 149, was to prescribe th aL££ila m questions affectin g tl^ e nhn , riir p> r n f mmU . 

; ' »"«i '«■ ; m,d. !• ':M't ’in nt her tdrimu7d-.iw.-7 

I such questions ought not to, be admitted. Well, as the Bill was originally drown, it not 
1 only laid down what questions should be admitted and what questions should not* be ad¬ 
mitted, but another section prescribed penalties for the improper putting of such questions 
by advocates or other persons engaged in a case. After a great deal of discussion, he believed 
these penal provisions were struck out of the Bill. The consequence was that advocates 
engaged in a case were subject, with regard to the putting or not putting of such questions 
to no special penalties, but only to those rules which guided and governed an advocite’s 
professional conduct in regard to these as to all other matters. Well, then, if it be as he 
said, that tlii3 section provided no penalty at all, and provided no course* of proceeding 
which the Court was not competent to take without it, it was in fact a fiction and a sham 
a weak and defective compromise of a matter which had been disposed of. His Lordship 
and the ^ ere an are that, m this country. Courts of all descriptions, from the higher 

to the lower, were s «t>jeot to the^control of the highest Court : each w.ts subject to the direct 
control of the Court under which it acted and by which it was supervised. No law was 
1 nrw^nrv ti} to-the nnperigr Court any.nutter effecting 

h.'.'-n-e froni 3 « P lim . ET M I to IT 'Honour th t EE? 
provision was much more m the nature of a section to enable a teacher to report a boy 

Wh ° hc < V l or le ? nl control over him. The section was It 
r ‘'oi !. : it l,1'n b * 1 ° 80me eI ^ n * d ‘8flftorcd the Bill, as being a fictitious shadow of a 
reality which had passed away, and His Honour therefore purposed to omit it. 

T «..^n e ,r?r n 'o le Mr ‘ °° c h el ; rf l entirely agreed with what had fallen from His Honour the 
Lieutenant-Governor; and in his opinion, if any provision of this kind could properly 
find a ph.ee in a legal enactment, it should rather be in a Bill relating to pleaders, such as 
the Bill on that subject, which was already beforfe the Council. It seemed to him (Mr. 
Cockerell) entirely out of place in * Bill of this kind. He had always entertained this opinion, 
anrl pressed it in Committee, and he thought His Honour had correctly described the clause 
referred to as a dead branch. But, as it was one which could do no harm, Mr. Cockerell 
hna not thought it necessary to repeat his opinion on the subject and press his views upon 
the Council. As, however, the matter had been taken up, he was exceedingly glad to have 
tlufl opportunity of expressing his full concurrence in the Lieutenant-Governor’s suggestion. 

The Hon’ble Mr. Chapman could not help thinking that the provision which His Honour 
the Lieutenant-Governor proposed to omit was not a dead branch, but a branch which had 
come vitality m it. If advocates practising in the Mofussil knew that their conduct could 
bo liable to be reported to the High Court, and thus brought to the notice of the profession, 
ic* thought this knowledge might act ns a salutary check against those who were likelv to 
abuse the liberty of the Bar. 

The Hou’ble Mr. Robinson joined entirely in the view taken by his hon’ble friend Mr. 
Chapman. He thought that the provision of Ra tion JLSfl nmiiM nrt. na n Yiiry iyliolosauie-chfick 
| r , t t i n iip,cunni,ry Couxte. They aspired to rise to the judicial service, 

1 nd it naa desirable that tho High Court should know something of the diameter of the 
Imen practising m the Lower Courts and more especially have their shortcomingbrought 
lehire them. Mr. Robinson thought that tho provision which it was proposed to omit 
w.,:. a very good one, and he would therefore vote again,! the amendment. ’ 

Major-Gcneml tho Hon’ble H. W. Norman thought, on the whole that th„ „ Q u \a 
l, rotemed ; it might be the moans of doing some glod and hettght 


not 


The amendment was then put and negatived. 

The Hon’ble Mr. Stephen then moved that the Bill as i 1 tt 

trouble tho Council with any further remarks. 1 * pissed. He vioiild 

JliB Honour the Lieutenant-Governor said he would imt lit--. *■ i 4.1 • 
without saving a few Words ; he had passed ho long a portion of hie lif/ v 1 us motj * n I )fl ^ 
deuce, that he hardly lih.cl to say he was at the last 1 moment comlli/.d tAnt nui 
trust ; but aay that he had placed his trust in a Quarter in whidh St 1 1 

! ;' 'th ^aKtinu J\ . B J" toMtevrihnl reooi J thorough" consideration 

• id. thorough sifting in a most thorough and systematic manner 
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It was in tho hands of a man who was so extremely free from antiquated prejudice and 
antiquated notions, that he hoped the Bill had been made as good as a Bill of this kind could 
be expected to be made in the hands of any man. His Honour had on a former occasion 
expressed liis opinion against any law of evidence for this country. He had doubt 3 whethe r 
an y legal l aw of e vidence, as dist inguished from moral and metaphysical laws, were really a 
good thin g~ But at the same time he felt that things luid litkeil that" "course, and the circurn- 
stances wore now such that it was hopeless to avoid some law of evidence; and he hoped 
and believed that a law of evidence, freed from intricacies and technicalities, had this very \ 
great advantage to the Courts of tho country, that it at least put them, in respect of the law, ( 
on an equal footing with the Advocates practising before them. It enabled the Judge to 
say to the Advocate, “ I am as good a man as you ; if you raise a question of evidence there 
is the law by which your question can be decided.” It would put a stop to the practice 
hitherto prevalent, of an Advocate shaking in tho face of the Court a mysterious law of 
evidence, which was not to be found codified anywhere as substantive law, or otherwise, 
in any shape admitting of its being easily referred to by our Judges and judicial officers of all 
grades. His Honour could have wished that the Hon’ble Member in charge of the Bill 
had not found it necessary to tell the Council that the Bill was to a considerable extent 
based on Taylor on Evidence ; because His Honour’s view was that it was not desirable 
to take any dictionary of English law as the basis of a law of evidence in this country. If 
he could find any ground for objecting*to any part of the Bill, it was that in some *part 3 , 
it somewhat smelt of tho English law of evidence ; but he hoped that most of the stins of 
Taylor had been taken out of him by the Hon’ble Member in charge of the Bill, and by the 
Committee, in the course of their manipulations of the Bill. His Honour was also in one 
respect glad to observe that the Bill had been reconsidered, and that the result of that con-> 
federation was that it had coine out of the hands of the Select Committee very much reduced ♦ 
in point of the metaphysics which were somewhat conspicuous in the first draft. That being 
so, and the Act being, as the Hon’ble Member had explained, made large and wide, and 
constructed in such a manuer as, bv many meshes, to bring into its scope almost every 
possible fact, he might say that he looked upon tho passing cf this Bill as hopefully as he 
would look upon the passing of any law of evidence ; that he hoped for the best, and should 
look to the great wideness of its provisions as a means of enabling the Courts to make the 
best of tho law. For himself, in that view, he accepted it and thanked the Hon’ble Member 
for it. 

The Hon’ble Mr. Strachey expressed, in a few words, his feeling in which he was sure 
the Council would agree, that India owed to his hon’ble and learned friend a great debt 
of gratitude for this Bill, which was now about to be passed. Mr. Strachey was confident 
that his hon’ble and learned friend had by this Bill conferred upon the ooimtry an important 
benefit, of which they would see the result hereafter in a really great improvement in the 
administration of justice in India. 

Tho Council had to thank Mr. Stephen for a very great deal of admirable work ; and 
Mr. Strachey was pure that hi3 name would lone: be remembered in India through this work 
in particular, which was now about to be completed. 

The motion was put and agreed to. 


The Council adjourned to Tuesday, the 19th March IS72. 

H. S. CUNNINGHAM, 

Offg. Scry, to the Council of the Oovr.-Genl. 
Calcutta, for making Law* and Regulations. 

The 12 Ih March , 1872 


ABSTRACT of the Proceedings of the Council of the Governor-General of India , assembled for 
the purpose of making Laws and Regulations un<l:r the provisions of the Act of Parliament 
24 <k 25 Vic., cap. G7. 

The Council met at Simla on Thursday, the 15th August, 1872. 

i PllESENT : 

The Hon’ble Sir John Strachey, K.c.s.l., presiding. 

His Honour the Lieutenant-Governor of the Punjab. 

Mis Excellency the Coimnandor-m*Chief, a O.b., a.as.i. 
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Hon’ble Sir Richard Temple, k.c.s.i. 
Mai-Genl. The Hon’ble H. W. Norman, c.b. 


<SL 


The Hon’ble Arthur Hobhouse, q.c. 
The Hon’ble E. C. Bayfey, c.s.i. 
The Hon’ble R. E. Egerton. 


i 


EVIDENCE ACT AMENDMENT BILL. 


The Hon’ble Mr. Hobhouse moved for leave to introduce a Hill to amend the Indian 
Evidence A-Pt. i^ 72 ' He sn'd Hint the object of this Bill was to amend some defects to 
winch attention had been called by the Legislative Department, and which were owing to a 
very common incident attending the peasing of new Acts, namely, the total repeal of prior 
Acts of which It was mtended to re-enact large portions, and the omission of some of those 
portions from the new Act He would only mention in detail the most important point 
V v ’fflEj tU A P fZ er ^ mmi fenng an oath. Act I of 1S72 repealed the whole of Act 
X r ' , f i? o2 -„ 0n ® °f tl l e 8 , < ? ct Ion ? °J Hie Act of 1852 contained the authority on which most 
of lie High Courts in India and Commissioners, Arbitrators, and other Arsons acting in 
h , S , i I T g before them admimstered oaths to witnesses. By an accident the section 
l ad not been re-enacted. Mr. Hobhouse had no such knowledge of the Indian Statute 
hook as would enable him to say of his own authority that such a power to administer oaths 
did not somewhere exist. But lie Secretary had assured him that he could not find any 
rtAt’A? fa A nt e j l9t ^ egn r W Commissioners and Arbitrators, and Mr. Hobhouse thought 
that the Council might rely on this assurance. If sucli a power of administering oaths 
to witnesses was suspended for a single day, it might cause great disturbance of the courao 
of justice. And even if doubt hung over such a point, it might be very embarrassing 

The opportunity had been taken to make corrections of few other errors, being clerical 
• >i typographical, or mere slips in drafting, but lie would not nowonl .r™ ™ n 

hftSt 'referred CSt* fcJSS*”"* * ^ 

( .iKtoct of°Businc8s HobhoU8P then appIied to t,ie President to suspend the Rules for the 

The President declared the rules suspended. 

i <J h A r° n ’ blc , f Mr - Hobhouse then introduced the Bill, and moved that it be referred 
to Select Committee with instructions to report m a week. 

The motion was put and agreed to. 


named : On the BUI to amend the Indian ihrL 
and tlm Movlr -lh H< ’ n ’ ° felr John Strache y> tho Hon’bio Messrs. Bayloy and Egerton, 


The Council then adjourned till the 29th August. 1872. 

WHITLEY STOKES, 
Secretary to the Government of India. 

The IFith August , 1872. 


AJSftTJiACT of the Proceedings of the Council of the Governor.General of India, assembled for 
Zi 5T 25 “Vw. m my? 1 87 aW, <> "' > li * vutat,on * tlie Provisions of (he Act of Parliament, 

I he Council met at Simla on Thursday, the 29th August, 1872. 

Pees i nt : 

ilia Excellency the Viceroy and Governor-General „f India, o.m.s.i., presiding. 

His Honour the Ueutcnnnt-Govornor of the Punjab. 

Hirt Excclloncy the (‘urmnnnderdn-Chief, c;.< .b , o c s r 
Tin; lion’MeSiiOtiehaidTempie; k.c.s.i. I The iion’bie Arthur Hobhouse, q.c. j 

I Iho i 

The Hon’ble R. K- Egerton. 
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INDIAN EVIDENCE ACT AMENDMENT BILL. 



The Hon’blo Mr. Hobhouse’also presented the Report of the Select Committee on the 
Bill to amend the Indian Evidence Act, 1872. lie said that in considering the Bill the 
Committee had proceeded on the principle that under the circumstances it was no part 
of their duty to alter any part of the Act on the score of principle, but only to effect such 
alterations as they believed the draftsman would have m ule, if his attention had been called 
to them. The principal reason for passing the present Bill into law before the 1st September 
was this : — 

Act I of 1872 repealed in toto a prior Act XV of 1852 ; and one of the sections of that 
Act was as follows : — 


“ XIIA—Her Majesty’s Courts within tho British territories under the Government of the East India 
Company, and every Judge and Justice of such Courts, and every officer, Commissioner, Arbitrator or 
other person now or hereafter having, by law or consent of parties, authority to hear, receive and examine 
evidence, with respect to or concerning any suit, action, or other proceeding in any of such Courts, ia 
hereby empowered to administer an oath to all such witnesses as are legally called before them respec¬ 
tively.” 


“ Now, that was a positive enactment, in the clearest possible terms, purportlog-io 
[ Confer upon certain tribunals and officers^ power tq administer oaf,ha. Primd facie , if 
(that power were removed from the Statute-book, and nothing put in its place, it would 
tease to exist. The question then was, whether the power pould be derived from any other 
quarter. For the purpose of determining this question, it had been necessary to read five 
Acts of Parliament anti ten Charters, and to read some of these documents very carefully, 
since they were framed on the most perplexing of (ill principles, the principles of declaring 
void all previous* inconsistent provisions. Se^ that you had to read through the whole docu¬ 
ment to see what was and what was not inconsistent, "file result was, as well as he (Mr. Hob- 
house) could make out, that tho ^xnver of administering an oath would remain with the 
High Courts, but would not remain with the^CoramissioMers and Arbitrators therein men¬ 
tioned. It was, therefore, important to leave upon the Statute-bo^k as clear extensive 
an authority as that, which wa* taken out of it : <(nd the simplest way of. doing that in the 
present emergency was by continuing the existence of that section. When the time came * 
for dealing with that matter finally, the proper place for it would be found in an Act relating 
to the subject of oaths and affirmations, rather than in one relating to the general subject 
of evidence. v k < *■ x 

Mr. Hobhouso thought it right to mention to the Council that he had received a tele¬ 
gram from Mr. H. 8. Cunningham, desiring that tho passing of the present Bill might bo 
postponed, until some further communication was received from him. Mr. Cunningham 
intimated that he did not think ii necessary to continue tho section just discussed, and that 
there were other defects in the Bill. Mr. Hobhouse thought it right that tho Council should 
decide for themselves in the matter after hearing the reasons for passing the present Bill. 
Unquestionably the assistance of the gentleman who had had a great share in preparing 
tho Act, would be most valuable in any amendment of it. Ho probably understood the 
Act far bettor than any of the Council, and was aware of many things to which attention 
bad not been called. Mr. Hobhouse most sincerely regretted that, in his judgment, pressure 
of time prevented their receiving Mr. Chinn high nm’s assistance. Ho (Mr. Hobhouse) had 
previously shown the kind of embarrassment which might arise from the present condition 
of things" He would now try and explain the degree of rt. Previously to this year, the 
incapacity to administer ;<n oath would have vitiated many legal proceedings. But in the 
present year, an Act (No. VI of 1872) was passed, which bad two objects- one was to respifeot 
and bind the conscience of witnesses, and the other, to prevent the entire vitiation of legal 
proceedings by omissions and irregularities in the administration of oaths. The first 6bject 
bad nothing to do with the present question. An oath was an oath, whatever might bo 
the form of it-; and the person who administered it must be duly qualified to do so. The * 
second object was important, because it diminished the mischief which might arise from 
the incapacity of the Judge to administer an oath. But it did not prevent the mlinimstta- 
tiou of an oath by such incapable person from being /m irregularity. Nor wns it easy to say 
how a judge, upon being pressed with such irreguln i ity, would deal w ith the ease. Certainly, 
many a Commissioner and Arbitrator would say, " inasmuch as no objection is made by the 
witness, and ms on oath is the regular form of proceeding, and as 1 have, by express legislation, 
been made, incapable to administer one, I deolino to go on with tho case.” Besides this, 
the Act in question did not affix tho penalties of perjury to tho giving of false testimony 
under aueh circumstances. On this point, sections 178 and 171 of the Pen -1 Code showed 
the importance attached to tho legal administration of an oath by duly authorized 
persons. 

For the foregoiu^ reasons, Mr. Hobhouse could not help thinking that we should bo 
miming some appreciable risk of disturb unco of judicial proceedings if we did not pass this 
Bill into law by the 1st September, on wInch day Act I of 1872 was to come into force, whereas 
no pn-fibe injury would be done by continuing the section in que.*tion, the only ^uggeation 
i gainst it being that it w$s useless. 

W, LE 
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With regard to the other amendments, he would not remark upon them in detail. They 
would all speak for themselves, and were intended to cover obvious defects and slips either 
of writing, or of printing, or of drafting. We had now received several criticisms on Act 
I of 1872 und there was little doubt that after it had been tested in actual practice, it would 
like most laws of great magnitude and difficulty, and especially those passed on subjects 
new to legislation, require amendment in several particulars. Probably, in the course of 
a couple of years, it would be necessary to pass another amending Act, and the suggestion 
of Mr. Cunningham would be most valuable for that purpose. Mr. Hobhouse, therefore 
thought proper that the better plan would be, not to have any further delay at present, but 
to keep a careful record of all suggestions sent in and to use them when the time was ripe. 

He also applied to His Excellency the President to suspend the Rules for the Conduct 
of Business. 

The President said that, in his opinion, Mr. Hobhouse had shown sufficient cause for 
suspending the Rules in the present case. His Excellency accordingly declared the Rules 
suspended. 

The Hon’ble Mr. Hobhouse then moved that the report be taken into consideration. 

The motion was put and agreed to. 

The Hon’ble Mr. Hobhouse then moved that the Bill be passed. 

The motion was put and agreed to. 

The Council then adjourned till the 5th September, 1872. 


Simla, 


WHITLEY STOKES, 
Secretary to the Government of India . 


The 2Wi August, 1872. 
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(See Section 13, p. 182, ante.) 

Judgment and Decree of the Subordinate Judge of Benare3 referred to by the Privy 
Council in Bhitto Kunwar v. Kesko Pershad Misser, 24 I. A., 10 ; s.c., 1 C. W. N., 265 (1S97). 

No. 184. 

Judgment of Baboo Mirtunjoy Mukerji, Subordinate Judge of Benares, dated 10th 
December, 1887. 

Suit No. 30 of 1887. 

Kesho Parshad .. .. .. .. ' Plaintiff 

versiis 

Shoo dial Tewari alias Bacha Tewari and ftaja A jit Singh .. Defendants. 

The defendant Skeodial is the son of one Hemnath Tewari. Kaulapat Tewari, brother 
of Hemnath, had two sons, Dobi Pershad and Bhawani Parshad, and a daughter, Mussammat 
Luchko Kuar. Debi Parshad, pre-deceased Bhawani Parshad. Mussammat Rani Kuar, 
tnd Mussammat Dharma Kuar were the widows of Debi Parshad. Mussammat Laohho 
Kuar had a daughter named Sadah Kuar, who was married to one Baijnath Misser, father 
of Ramkishen Misser. Bhawani Parshad died a bachelor. 

Kesho Parshad, the plaintiff to this suit, claims to be the son of Bhondu Misser, who 
is alleged to have been a brother of Baijnath Misser. 

The subject-matter in dispute in this suit is one moiety of the estate, which origin¬ 
ally belonged to Debi Parshad and Bhawani Parshad, which devolved on the latter, by 
right of survivorship, on the death of the former. On the death of Bhawani Parshad, it 
came into the possession of the widows of Debi Parshad,—Dharma Kuar and Rani Knar. 
On the death of Mussammat Dharma Kuar, the name of Ramkishen Misser was recorded 
in the revenue papers in plaoe of the name of Dharma Kuar. 

On the 4th January 1850, an agreement was ontered into between I^ani Kuar, Ram¬ 
kishen Misser and Bacha Tewari whereby one moiety of the estate aforesaid was, accord¬ 
ing to the allegation of the plaintiff, declared to be the property of Ramkishen, who had 
been in proprietory possession of it up to the time of his death, which occurred on tho lac 
January 1873. On his death his widow, Mitho Kuar, got possession oi it, and she had beon 
in possession of it up to the time of her death, which happened on the 26th September 1884. 

The plaintiff claims to recover possession of it on the death of the widow of Ramkishen 
ns his heir under the Hindu law, setting aside a deed-of-sale executed by Sheodial Tewari 
in respect of five villages forming part of the estuto of Ramkishen, in favour of the other 
defendant. 

The following is the substance of the defence made by the defendants in thoir written 
statement :— 

The plaintiff is not the son of the brother of the father of Ramkishen. 

He cannot also be his heir, as Ramkishen was adopted by Bhawani Tewari as 
his son. 

The suit is barred by limitation, ns tSheodial Tewari hu* been in adverse possession of 
the estate for more than twelve years next preceding tho date of this suit. 

Ramkishen Mister had been in possession of the estate a* a trustee under the wirccment 
of 1860, and the plaintiff therefore can have no right to claim it as hi ' heir. 

ISSUES. 

1. What, if any, relation the plaintiff bt.re to Ramkishen Misaor ? 

2. Since when, end of which right, lmvo the defendants boon in possesion of the 
property in dispute, and tvhx# ums the nature of their possession f 



3. When, if over, hud Mussammat Mitho Kuar been in i^ossession 0 f ft, and what 
was the nature of her possession ? 

4. Of what right had Ramkishen Misser been in possession ? 

5. Did Bhawani Parshad Tewari revoke the Will he had made during his lifetime, 
and was it acted upon after his death ? 

6. Does limitation bar this suit ? 

7. Has the plaintiff a better right to the property in dispute than the defendants ? 

8. What sort of decree, if any, ought to be granted to the plaintiff ? 


JUDGMENT. 


On the sixth issue the Court holds that the suit of the plaiutiff is not barred by limitation 
as it has been brought within twelve years from the deatli of Mitho Kuar, widow of Ram- 
kissen Misser, the time prescribed by Article 141 of the second Schedule of the Indian Limi¬ 
tation Act. It is also not barred by limitation, as Mitho Kuar had been in possession of 
the projjerty in dispute up to 1286 Fasli (1879), as would appear from the record-of-rights, 
wherein her name was all along as patnidar until the time of the recent settlement, when 
her name was expunged. 

On the 1st issue the -Court holds it proved by the evidence of the plaintiff himself, of 
Baboon Misser, brother-in-law of Ramkishen, of Anandi Kuar, his sister, and of Thakura 
Kuar, his stepmother, that he (the plaintiff) is the son of Bhondu Misser, brother of Baijnath 
Misser, father of Ramkishen Misser. 


On the 2nd issue the Court finds that the defendant Shcodial Tewari has been in pos¬ 
session of the estate of Bhawani Parshad jointly with Ramkishen , under the agreement of the 
\tl January 1850, as proprietor of one moiety of it. It is evident from the records of the 
litigation, 1870, that Bacha Tewari and Ramkishen Misser have been dealing with it as 
it was their own property. On the 4th September 1877, Bacha Tewari mortgaged a por¬ 
tion of the estate to Balgobind Das. This mortgage was upheld by the Hon’ble High Court 
by its decision of the 10th March 1884, which was upheld by the Full Bench on the 31at 
January 1885. It must be held, therefore, that the defendant Bacha Tewari has been 
in possession of the share of Ramkishen in the estate aforesaid since 1879, when the name 
of Mitho Kuar was expunged from the revenue records. 


On the 3rd issue I find that ftlitho Kuar had been in possession of Ramkishen’s share 
of the estate as its proprietress till 1879, up to which time she was recorded its patnidar. 

On the 4th issue the Court finds that Ramkishen Misser had been in possession of it 
as its proprietor by virtue of the agreement of the 4th January 1850. It was contended on 
behalf of the defendants that the agreement which recognised the Will of Bhawani Parshad, 
dated the 27th August 1842, constituted Ramkishen a trustee of the property for certain 


■PV __ .. property j 

could have a personal proprietary right. This Court, after carefully considering the argu¬ 
ments of the learned pleaders for tho defendants, and the authority quoted by them iu 
support <»f their argument, is unable to come to the conclusion that that deoision is a res 
judicata to the present suit. The suit in which the decision w'na passed waB brought by 
Bacha Tewari to set aside an auction-sale of certain properties in execution of a decree 
obtained on certain mortgages made by Mussammat Mitho Kuar, widow of Ramkishen. 
Jt act aside tho auction sale, holding that Mitho Kuar was not competent to mortgage them. 
H dul not directly decide the question »s to whether the will of Bhawani Parshad was re¬ 
voked by him during his lifetime, nor did the Court of First Instance, in appeal from whoso 
uecltnoj; it wan passed directly, finally pass unv adjudication on that point. On the 
fpj-. ' 1 .. Bench decision noticed above distinctly finds that the will was revoked. 
Ilus decision was passed on a case in which an outsider tried to have it declared that the 

Tewari as a - 1< r the v. ill. This decision, 

?n , iC : 0Urt ' l,lc i11 evidence aauinst Bacha Tewari, although the plaintiff 

I friL i0 the character of the possession of Ramkishen and Bacha 

Teuar tier the estate in of which tin agreement in 1850 was made. The will of 

?j!?~ Barshad, the defendant admits in his mortgage deed, dated the 4th Septotnber 
18//, was revoked, and tho Court is not prepared to rule in the teeth of this express nd- 
juJEhion that the decision of the 27tli February 1878, constitutes conclusive evidence that 
the will was not revoked. The copy of the will now' forthcoming show's that Avadh Behari 
Lai was appointed executor by the will, but there is not a tittle of evidence in nny shape 
whatever to show that he ever accepted his position as such executor, or made nny attempt 
to carry out its provisions. On the other hand,, the terms of the agreement seem to the Court 
^ i ,i 1 u ‘ subversive of tho provisions of the will, wldcli makes no provision whereb}' 
Ramkishen or Bacha Tewari could have hud any pretence for obtaining possession of any 
portion of the estate of the testator. Had the will been acted upon, they could havo no 
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right to the possession of the estate under it, and the fact that they got possession of it under 
the agreement constitutes almost conclusive evidence that it was never acted upon. 

On the 5th issue the Court finds for the reasons given in its decision on the 4th issue 
that the will of Bhawani Parshad was revoked by him during his lifetime, and that, granting 
for the sake of argumeht that it was not so revoked, it was never acted upon, and that 
Ramkishen and Bacha Teioari have been in proprietary possession of the estate under the agree¬ 
ment of 1850, adversely to the trusts , if any , created by the will . 

On the 7th issue the Court holds that the plaintiff, as son of the uncle of Ramkishen, 
is entitled to the property in dispute in preference to the defendants, there being no evi¬ 
dence to show that he was adopted by Bhawani Parshad Tewari. 

On the 8th issue the Court holds that the plaintiff, as heir of Ramkishen Mister, is 
entitled to the reliefs sought. 


Order. 

The suit is decreed with costs. 


Dated 10th December, 1887. 


(Sd.) -MlRTXTNrjor Muker.ii, 

Subordinate Judge, 
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112 

the same 

.. 

355 

Dispossession— 


use of previous statements 

349- 

-350 

decree, evidence of 

177, 752 

witness kept out of the w-ay 

351- 

-362 

Disposition- 


Desaeliar— 



evidence of 

457, 460 

meaning of 


169 

general 

., 458 

opinion on 

445—446 

meaning of 

457, 460 

Description — 



Disposition of Property- 


imperfect .. 

662- 

—6G3 

evidence of terms of 

591—608 

part of, applying to one subject. 


variance of 

608—653 

part to another 


665 

Divorce— 


partly correct, partly incorrect 

663—664 

and burden of proof 

.. 721 


Designs— 

register of .. . . 375 

Destruction— 

of evidence .. .. 140 

Detective— 

not accomplice .. 016, 917 

Dhara— 

land adjudged to be .. .. 306 

Dharepatrak— 

statement made in .. 371, 376 

Diary— 

police, how much of, accused may 

see .. .. 389 

M insertion in, of statement 
made undor s. 161, Cr. Pr. 

Code .. 961,090 

,, used to refresh memory or 

contradict police .. 990 

Diluvion— 


718, 719, 762 


Director- 

of Company : admission by 


235 


DiSOOVery- 

information leading to confession 

279—287 

production of documents .. 009 

Discretion, Judicial- 

meaning of ,. 6 


889—890 

decree of, how conclusive 397 —398, 

399, 403 

privilege as to communications 

continues after . . 393 ^ 394 

proceeding : proof of marriage in 445 , 447 
tt witness in .. 443 

use of decree in previous suit .. 403 n. 

Documents— 

access to, raising presumption of 
knowledge , 1 202 203 

admissible iu England or Ireland . . 568 

admissibility of extrinsic evidence 
to affect .. 585—591 

alteration of, onus .. 741 _ 742 

ambiguity of .. 589—590 

ancient, construction of 145 , 581,590 
attestation of .. 528—537 

„ and knowledge of con* 

tents .. .. 202 

conduct showing intention of 

parties to .. 145,610—626 

construction of .. 533 

containing statement as to relation- 
ehi P •• .. 312,336 

course of dealing showing intention 
of •• .. 145/1. 

.. .. 312,321 

definition of .. 108,500—501 

dispositive and non-dispositive .. 585 

distinct subsequent oral agreement 

009, 612—045 


Mi 
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Documents — contd. 

endorsement by Judge .. 998 

evidence in aid, explanation and 

interpretation of .. 588 

evidence invalidating .. 608, 731 

„ of ancient possession .. 343 

,, „ conduct as affecting 616—626 

„ „ modern possession .. 343 

„ „ terms of contracts, 

grants and other dis¬ 
positions of property 

591— 608 

„ showing relation of, to 

existing facts 607, 648 

evidence to point operation of .. 648 

executed in counterpart 499, 501—502 
„ „ several parts 499, 

501—602, 606 

execution of .. 627—528 

,, „ admission . . 224 

,, ,, implies knowledge of 

contents . . 202 

extrinsic evidence inadmissible to 

supersede .. 587,693 

force of documentary proof . . 594 n. 

foreign : construction of . . 428n. 

forged, effect of production of . • 487 

found in possession of party, evi¬ 
dence .. .. 160—151 

future operation of .. 640 

genuineness in question: oral 

admission .. 266 — 257 

interpretation, extrinsic evidence. . 942a. 
judicial and non-judicial 498 — 490 

liability for failure to produce 911 —9 12 

lost, and presumptions 577—579 

matter required by law to bo 

reduced to form of .. 591—608 

meaning of .. 108 

non-production of : inference 781—782 

„ „ punishment . . 953 

not produced after notice 999—1000 
„ when called for i pre¬ 
sumption .. 676 

objection to production of 936, 937 

oral admission as to contents of 224, 

256—267 

oral evidence of statements of con- 

tente of .. .. 958 

patent ambiguity . . 654, 855 

presumption as to .. 565 —684, 808 

,, „ „ knowledge of 

contents of .. 803 

presumption in favour of honesty 

of .. .. 794 
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Documents— contd. 
production of: cross-examination 953 
production of, which another 

person could refuse to produce 909 
production of, of witness not party 909 
production of : procedure 927 

production of : inspection : trans¬ 
lation of .. 995,997 

professional adviser stating con¬ 
tents of • • .. 898 

proof of 76, 484, 485, 489, 499—505 

ff „ by secondary evidence 505— 526 
„ „ formalities .. . . 691 

„ „ mark on . . • * 438 

„ „ signature and hand¬ 
writing . . 437—43S 

„ „ separate oral agreement 

609, 638—045 


publio 

„ and private 
recitals in 
record 


541—553 
498, 544 
.. 729 

.. 498 


relating to right and custom, 

admissibility of . . 342—344 

search for .. 516—519 

shown to witness on cross-examina¬ 
tion : whether party entitled to 
see .. * • • • 

shown to witness : inspection of • • 962 

statement in relation to transaction 


mentioned in s. 13 

313, 342 

thirty years old 

577—591 

used in commerce 

312, 320 

used in judicial proceeding, may 

bo 

used as admission .. 

252 

variance of, who may give evidence 071 

Documentary Evidence 


excluding oral evidence 

585—691 

generally .. 

496-499 

meaning of 

10S, 496 

procedure with regard to admission 

of 

127n, 128 

proof of facts by 

404 

value of . • 

490—499 

Domicile- 


presumption 

777—7^8 

proof of intentions 

197 

Donatio mortis causa 


presumption 

790 

Drunkenness— 


confession made during 

290 

considered in estimating intcutio 

n 801 

opinion admissible to provo 

423 
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Dumb— 

witness 

Duress— 

plea of : onus 
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889 

690 


318 

318 

317 

317 

348 


Dying Declaration- 

admissibility to be decided by 
Judge 

burden of proof 
competency of declarant 
confirmation of declarant 
deposition used as 
difference between law of England 

and British India .. 308, 316 

expectation of death unnecessary 312, 316 
form of statement .. 317 — 318 

ground of admissibility .. 308 

impeachment of declarant . . 317 

made to police-officer .. 319 

previous statement of deceased . . 317u. 

proof of death .. .. 318 

record and proof of . . 318 

restricted to res (jcsIce .. 317 n. 

subject-matter of .. .. 317 

use of, as deposition .. .. 318 

value of .. .. 308,316,317 

E 

Basement- 

onus 

Effect— 

fact which is the, of fact in issue 

or relevant facts .. .. 135 

production and, of evidence 674, 675 


695 


Ejectment— 


Bkrarnama— 

o<instruction of 

Election— 

in criminal trials 

Elemet ts of Law- 

technical and general 

Encroachment— 

presumption 

Encumbrance 

avoidance of r Ottus ,. 

Endowment 

presumption n« to 


Page. 

English Decisions— 

no reference to, made in the Indian 
Evidence Act .. .. 76 

not binding authorities but valu¬ 
able guides .. > # s 

English Law of Evidence— 

fundamental rules of .. .. n 

how formed ,. jq 

merits of .. , # 13 

relation of the Indian Evidence 

Act to .. t jQ 

Enhancement — 

of rent .. .. 718—719 

Enquiry— 

answer to, by patients .. 198 

criminal, a proceeding between 
prosecutor and accused .. 345 

when answer to, admissible .. 492n. 

Entry- 

in books of account. See “Books 
of Account 

m public record .. 366—376 

Equivocation — 

in document . . qq| _qq 2 

Erroneous— 

judgment and Res Judicata .. 413 

Escrow- 

deed operating as .. ' # 

Estoppel— 

accounts passed by Court; and . . 845 

action cannot be founded on, as a 
defence .. .. 828—829 

admission may operate as 303—306 

against administrator or executor 836 


867-878 

„ Crown 


.. 836 


„ inconsistent positions 825, 820 

588 

„ pleading 

want of jurisdic- 

tion 


.. 825, 826 


arising from Oenami transactions .. 848 

135 

binds parties. 

privies and not 

strangers 


..254 


by acceptance of rent 

.. 820 

10 

„ act of Parliament 

or legislature 




831,877 


,, acquiescence 


.. 846 

.. 811 

.. agreement 


850—870 


,* attestation 


839, 858 

.. 083 

u conduot 


81.8, 819, 82a— 858 

„ deed 


818—820, 857—8 r 8 


„ entry .. 


.. 820 

790- 791 

.. judgment 


392, 393 
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Estoppel — contd. 


Estoppel— contd. 


by judgment, stranger 

.. 410 

scope of the rule .. 830 

—S31 

„ livery of seisin 

.. 820 

statement or conduct should he 


„ misrepresentation 827, 828, 871—874 

intentional 

859 

„ negligence 

842—843 

title by 

85S 

„ reason of agents’ statements 

836—837 

when mutual 

866 

„ record .. 

817, 818 

where invalid adoption has been 


„ representation 

.. 838 

acted upon 

S52 

; „ partition 

.. 820 

will as 

852 

„ pleading .. 479ft., 820 

Evasive or false responsion— 


„ waiver of notice 

831—832 

presumption from .. 144, 14S 

—149 

compromise 

823, 826 



** declaration', act or omission ” 

839—859 

Event— 


definition of 

829 

mean’Dg of 

106 

denial of representation 

806—807 

Events— 


distinguished from breach of con- 

caution in inference as to cause and 


tract 

828 

effect of.. 

3S 

distinguished from presumption 

78, 817 

connection of, how traced 

37 

distinction between, and 

res 

rule as to cause and effect of 

3S 

judicata 

. . 818 

traceable influence of causes and 


doctrine of, will not bo extended 

.. 304 

effects as to 

37 


essential that the other party has 

been induced to do or forbear 863, 864 
form of misrepresentation imma¬ 
terial 

foundation of doctrine in changed 
situation 
from appealing 

„ asserting rights : waiver 
„ varying case in appeal 
generally .. 
meaning of 

motive or state of knowledge 
material 

negotiable instruments 
none from ignorance of law 
none where truth of matter 
pears 


856 


.. 864 

.. 823 

.. 826 
.. 823 

817—867 
817, 828 
im- 

.. 830 

.. 821«. 
827 

ap- 

827, 861 


none against person not party to 
mailing of public record .. 372 

of acceptor of bill .. 879—882 

„ bailee and licensee .. .. 870 

„ minor .. .. .. 833 

„ partner .. .. 837 

,, tenant *. «• 807—878 

„ tenant and liconsco 82In, SG7, 868, 882 
„ trustee .. .. .. 837 

principle on which rule depends .. 829 

purchaser at sale in execution 247—248 

recitals .. .. .. 856 

representation and action must be 

connected as cause and effect .. 800 

representation must bo a material 

statement of fact .. 861—802 

re* judicata .. .. 818 


Evidence— 

a branch of adjective law . . 1 

additional in appeal .. 117, 1014 

admissibility of, should be decided 

at once .. . . • • 936 

admissibility of, Judge to decide 883—944 
affirmative better than negative . . 4 

ambiguity as to confining, to issue 11 
„ „ excluding hearsay 12 

,, of word .. .. 112 

approver . . .. .. 887 

as to opinion, exclusion of .. 74. 75 

cases where secondary, of contents 

of document admissible • • 76 

circumstantial .. 10,30,110,111 

confession by co-accused not 297—298 
custom 187—191, 308—372, 722, 752 

destruction, subornation of 14t>, 1 U'n. 
direct ' • • • • 30 

documentary . • .. 15 

effect of improper admission or 

rojeotiou of, in India .. 39 

English system of judicial, progress 
of .. .. 5 

erroneous omission to object t . 

does not make it admissible 255 -256 
exception to rule that party cannot 

make, for himself .. • * -15 

exclusion of, os to unconnected 

transaction .. • • 74 

failure to give : liability to damages 

612- 513. 513??. 
given in court without jurisdiction 3l7 
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given in former judicial proceeding 

345—357 

See “ Depositions informer trial” 
hearsay or mediate .. .. 10971- 

history of the law of . . .. 0 

how law of, relative to general 

theories .. . . 13 

improper admission and rejection 
of . . 674, 075, 1008—1017 


in judicial inquiries 

24 

„ scientific inquiries .. 

25 

„ Palmer’s case 

51 

„ rebuttal 

934, 934?*. 

judicial, English system 

5 

market-value 

423, 423n. 

material .. 

.. 109 

meaning of .. 2, 108—112, 462 

instrument of 

108, 108 n. 

nature of expert 

71 

of character only a make-weight .. 75 

„ matters in writing .. 

958 

oral 

15, 108 

order of introduction of 

.. 937 

order of production .. 

933, 935 

original or immediate 

.. 109n. 

personal .. 

36, 109». 

positive 

110 

previous, how to be proved 

75 

presumption as to giving 

and 

recording 

.. 811 

presumptive 

.. llOn. 

primary .. 

.. Ill 

production and effect of 77, 78, 674—675 

proof of fact by oral .. 

76 

proof that given in judicial 

pro- 

ceeding .. 

.. 347 

real 

109, 110 

recitals .. .. 602, 729—730 

reooption of, depending upon pre- 

liminary question of fact 

129 

record of : presumption 

556—561 

remand ,. 

.. 1014 

review 

ns, 1012 

) rule ns to best 

12 

secondary 

111 

self-regarding 

263 

self-serving 

268 

L spoliation : fabrication : sup urea- 

ftion of .. 

781 

subornation of 

140 

sufficiency of 

4 

taken on commission dr 


or on affidavit 

.. 930 

tenancy . • 

871 


theories as to weight of 

77 

trade-usage 

190 

weight of .. 

. 4, 129 

what the law of, determines 

. 3, 14 

withheld, presumption 

. • 771 

witnesses conspiring to give false 

34 

writings when exclusive 

77 

value of, cannot affect admissi- 

bility 

127 

volunteering t ., 

939 

Evidence Act— 

defines, amends and consolidates 8 

commencement of .. 

.. 102 

construction of 

97—101 

extent of .. 

102, 103 

headings of sections in 

98 

illustrations to 

.. 9 S, 99 

interpretation olauses of 

98, 105 

marginal notes of 

99 

matter not provided for by 

9 

preamble of 

97 

relation of, to English Law 

10 

repeal of enactments by 

.. 104 

title of 

97 


Examination— 

of witness : Judge’s discretion . . 937 

„ witnesses considered generally .. 

674, 675, 927—958 
orftl • • .. 929 

order of . . .. 372 , 938 

party cannot repudiate answer 


given to illegal questions put 


by him 

349—350 

purdanashin 

929, 929?*. 

Examination de bene esse 

_ 

evidence given oii 

. . 930 

Examination in chief- 


leading questions in . . 

942 

object of .. 

5)41 

of expert .. 

424, 432 

rules as to.. 

937, 940—943 

what is 

..' 937 

what facts may be proved on 940, 943 

witness hostile 

Examined Copy - 

.. 944 

difference between, and 

certified 

oopy 

.. 662 n. 

of document 

643, 643 n. 

proof by 

.. 503 

Exceptions— 

• 

in Poiud Ootle : onus 

737 

moaning of 

681 
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Exclamation- 

evidence of guilty intention .. 196n. 

of by-standers .. .. 147 

„ mob .. .. 154, 344—345 

Execution of Document- 

denial of, by attesting witness .. 529 

evidence to show want of due 609, 634 
implies knowledge of contents of 

document .. .. 202 

presumptions .. .. 808 


,, as to, # when docu¬ 

ment called for and not produced 576 
presumption in case of ancient 

document .. .. 580 

proof of, where attestation required 

526—528 

registration not proof of .. 472 
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Expert— contd 

examination of .. 431, 432- 

facts bearing upon opinions of .. 424 

grounds of admissibility of opinion 
of • • .. .. 425- 

grounds of opinion of 436, 448- 

may refer to text-books . . 42 1 

nature of evidence of .. . . 74 

not called as witness : opinion of. . 436- 

on handwriting .. 429—431 

opinion of 424 — 436, 490, 494 

opinion of, open to corroboration or 

rebuttal .. .. 421 

opinion of one, on another . . 42On. 

refreshing memory . . 436, 987, 993 

scope of opinion of .. 432, 436 

Explanatory- 


Execution Sale- 


and Res judicata 

.. 395 

dispossession in 

.. 688 

onus 

.. 688 

purchaser at, not representative of 

judgment-debtor 

864—865 

Executor- 

acknowledgment barring limitation 244 

admission by 

.. 231, 236»., 242 

estoppel against 

836, 837 

of joint contractor : 

admission by 

of will of Hindu 

240, 241 
.. 236n,, 401, 402 

witness 

. . 888 


Exemplification— 

of document \. 542, 544 

Expense- 

statement of person whose attend¬ 
ance cannot be procured without 

312, 345, 352 


Experiment- 

performed by expert .. .. 436 

Expert- 

comparison of writing by 537, 538 

competency of .. 426, 427 

credit of .. .. .. 436 

cross-examination of .. .. 436 

definition of .. .. 425 

distinction between competency 
and credit of .. .. 426n. 

evidence ns to laws of nature .. 766». 

» „ matters of trade 428 429 

t » of, to be received with 

caution .. .. .. 421 


testimony: subjects of .. 427 

evidence of .. 146, I46n. 

Expressions of feelings or im¬ 
pressions— 

admissibility of .. 313, 344, 345 

by individual .. 344, 345 


F 

Fabrication— 

of evidence . . 72" 

Fact— 

admitted need not be proved 479—483 

apparently relevant .. .. 72 

bearing on question whether act 

accidental or intentional .. 203 

cases where impossible to draw line 

between relevant and irrelevant 15 
collateral .. .. .. 126n- 

constituting state of things under 
which relevant fact or fact in 

issue hapjjoncd . . 135 

definition of, in Evidence Act . 1& 

establishing identity .. 161 

evidence of .. 108—111 

evidentiary . , 10fr 

explaining or introducing relevant 
fact .. .. .161 

external and internal .. 18.106 

fixing time or place .. 161 

forming part of enmo IranBaotion .. 133- 

in issue .. .. 14, 107 

inconsistent with fact in issue or 
relevant fact 156 

inuuu of .. .107 

judicial notice of • • 473 
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making existence of fact in issue 
or relevant fact highly probable 
or improbable .. .. 158 

matter of .. .. .. 10G 

meaning of .. 18, 105—107 

mere observation of, insufficient .. 20 

Mill’s theory of logic aB to • • 19 

necessary to explain or introduce 151 
no decision upon, a precedent for 

any other decision .. • • 44 

observation and recording of • • 19 

occasion, cause or effect of fact in 


issue or relevant fact . • 135 

oral evidence as to, must be 

direct .. . . 490 —495 

physical and psychological 106, 191, 195 
principal . . .. .. 106 

proof of .. .. 15,111—117 

„ » by oral evidence 76,484—489 

relation of, to rights and liabilities 107 


relevant .. 14, 37, 107, 123—125 

relevant, proof of .. . . 15 

relevant when right or custom is 

in question .. .. 165 

requiring no proof .. 76, 465—466 

showing amount of damages . . 103 

„ conspiracy . . 155—158 

,, existence of course of 

business . . 212—216 

,, existence of state of mind 


or body or bodily 

feeling 

191-208 

„ motive, preparation 

and 

conduct 

139 

similar but unconnected 

.. 137 

stated in public record. 

See 

“ Public Record, 


stated by person not witness 

307—345 

supporting or rebutting inference.. 151 

supposed to be proved must 

fulfil 

test of method of difference 

34 

to be proved by oral evidence 

70 

that man holds an opinion 

420 

“ verbal ”, meaning of 

.. 492», 

what it is 

17 


Fact in issue— 


evidence mAy be given of ., 125 

existence of judgment, order or 
decree, a .. 302,407—411 

meaning of .. 107 


False Imprisonment 

damages in action for .. 164». 
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Family— 

Bible 

.. 336 

birth, marriage, death of members 

of, age .. 

.. 337 

celibacy of member of 

.. 337 

conduct 

.. 445 

custom 

167, 189 

evidence as to state of 

151, 152 

history 

. , 337 

issue of members of 

337 

joint Hindu : admission by manager 

of 

. . 236 

legitimacy .. 

.. 337 

occupation of member of 

337 

pedigree .. 

312—313, 337 

portrait 

313, 337 

relationship 

337 

residence of member of 

.. 337 

succession 

.. 337 

usage of : opinion as to 

.. 443 

will or deed relating to 

affairs 

of 

313, 336 

Family arrangement — 

estoppel 

. . 852 

evidence of 

145n — 146fi» 

Family— 

custom 

342 

Farmer — 

opinion of 

.. 429 

Fasts— 

judicial notice of 

464, 468, 473 

Feeling— * 

statement by crowd expressing 313, 344 

Ferrotype— 

identification by 

.. 152n. 

Festivals— 

judicial notice of 

464, 468, 473 

Fiduciary relation— 

good faith : onus 

757—703 

Field-book— 

of survey . . 

.. 382 

Filiation- 

presumption of 

.. 703 

Findings — 

concurrent 710, 802—803, 1015 

Flnger-impressiona - 


opinion on 424, 

431, 432, 040 

thumb-impression 

.. 424». 
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Flag- 


judicial notice of 

46S, 473 

Foot-marks— 


proof from 

.. 136n. 

Foreign — 


Court, meaning of 

386n, 393 

judicial record, proof of 552, 573, 574 

Foreign-Country— 


acts of executive, proof 

.. 548 

documents of, proof .. 

548, 549 

proceedings of legislatures, proof 548 

custom and usage 

428 

Foreign Expressions— 


meaning of 

666 

Foreign Judgment— 


evidence of jurisdiction 

396 

in rem 

398, 400n. 

matrimonial 

.. 403 

obtained by fraud 

415 

operating as bar to suit in British 

India 

.. 390 

Foreign Law- 


opinion on 

424, 427 

proof of .. 

385, 386 

Forfeiture- 


answer exposing witness to 

912—913 

of pardon 

887 

Forgery — 


of document 

487, 488 

,, „ in this country 

.. 488 

signature of drawer a 

879. 880 

Formality— 


presumption as to due performance 

of 

807—808 

Fraud— 


and evidence 

198, 211 

„ Res judicata 

413—414 

admission made with fraudulent 

purpose 

305 

against creditors : benami 

84S—-851 

assumption of systematic 

35 

decree re-opened on ground of 

403 

dooumout obtained by secondary 

evidenco 

524, 525 

foreign judgment obtained by 

396 

in case of will 

733-734 


invalidation of document on ground 
of .. 008, 620, 632 

judgment obtained by 41 j, 113, 417 
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Fraud— contd. 

nature of, which must be proved to 

set aside judgment .. 413 

no professional privilege in respect 
of . • •. . . 899 

not to be presumed .. .. 733». 

of minor : relief against 832—833 

plea of : onus 691, 696, 697, 732 

presumption against .. 793 

„ of intent to defraud. 


proof of 192 n., 194, 202, 204, 

413—417, 487—488 
setting aside of decree obtained 

by .. .. .. 41271, 

whether party to, can show truth 

of transaction .. . . 858 


Fraudulent- 

preference .. .. 802 

Future — 

operation of document .. 640 


a 


Gazette- 

evidence of various matters 
medium to prove notice 
notification in 
presumption as regards 


383, 385 
383, 385 
3S3—385 
468. 


472—473, 561, 502 


Genealogical purpose- 

meaning of .. 337—338 

General custom or right— 

See ** Statement as to matter of 

public and general interest" 

" Custom “ Right." 

meaning of; . • • • 440 

Geography- 

divisions of: judicial notice 408, 473 

Gift- 

attestation of .. .. 531 

to daughter .. .. 790 

Good character- 

previous .. .. 453. 454 

See *' Character 

Good faith- 

burden of proving .. 097,757- 7t»3 

facts showing 137, 191, 19-ln., 

195, 198« . '.M'J. ?<!-1 - l'(> 6 
presumption of •• 767— 805 

relative position of parties consi¬ 
dered in determining * '05 
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Good will— 

fact showing 

Government- 

map or plan made by authority of 
proclamations of 

proof of Acts, orders and notifica¬ 
tions of 
revenue : onus 

Grant- 

evidence of terms of • . 
meaning of, in India - • 
variance of 

Grounds— 

of opinion w'hen relevant 

Guardian— 

and ward: admission 
alie'nation by 
natural 
power of 
unauthorized 

Guardian ad litem— 

admission by 


presumption as to appointment of 806 


Habeas corpus- 

writ of 


778 


Habits - 

presumption 

Handwriting - 

comparison of • • ^ 

export on .. •• 429 4 ^ 

identification of • • • • 424 

in publio register : proof of .. 376 

mooning of acquaintance with 136—440 
of attesting witness .. * • « r, 33 

opinion ns to 422—423, 424, 436—140 

peculiarity of .. 430,430ft. 

prejiirnption of, in cose of an 

ancient document .. 577—581 

proof of . . 332ft437, 440, 526 

Hastabud— 

papers .. *. •• 306 

Hatchment— 

statement on • • 330 

Hath Chitta— 

book *» 

Headings— 

of Bootions •« • • 98 
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Hearsay- 

admission founded on .. 223, 234?i. 

ambiguity of rule excluding .. 12 

as to matter of general interest .. 342 

„ publio and private rights .. 342 

„ relationship .. .. 340 

consent to abide by testimony .. 129ft. 
definition of .. .. 491 

doctrine of .. .. 463 

evidence of answers given on search 517 
exceptions to rule against .. 491 

exclusion of .. 941 —94& 

in cross-examination .. .. 494 

inadmissible in cross-examination 

943—944 

meaning of 11, 12, 98ft., 491, 493 

not receivable . . .. 491 

objection to such reason . . 73 

offered to prove estoppel . . 859n. 

opinion based on . . .. 444 

reason for exclusion of 73 

rule against . . 491, 493 

should not bo taken down .. 129ft. 

statements against interest based 
on . . . . 331, 331ft. 

statement by person who cannot be 

called as witness .. 307— 357 

statement in absence of accused .. 92l?&. 
witness giving, should be at once 
gi6 stopped .. 128—129 

why excluded .. 491—492 

Highway Board- 

admission by way-warden of .. 235 


191, 194 

568 
548 

548 
697 


591 —608 
593, 815 
608—653 

448 

239, 240 
706-707 
706 
239 
.. 706 

219, 243, 250 


Hindu Law- 

adoption .. 709 —710, 789—790 

alienation by father .. 711—714 

„ * guardian .. 706—708 

„ manager .. 706—708 

„ sebait .. 708—709 

widow . . 704—706 

consent of reversioners .. 706 

custom or usage in .. 163—170 

finally : admission by manager of 236 
inheritance ; adoption 709—710 

joint properties .. 098—701 

partition .. .. 701—702 

p6wcra of guardian under 239—240 

presumption as to joint family 698—699 
presumption r custom : acquisition 
by widow, adoption: donatio 
mortis causa ; endowment, joint 
property • • 788—793 

presumption : manager : suit by 
revensionur -. • • 793 
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Hindu Law— contd. 


Illegality— 


purchaser from Hindu wife 

685—686 

of document: evidence to show 

reversioner and consent 

.. 706 


009, 633—634 

self-acquisition 

.. 703 

plea of: onus 

.. 691 

Slridhan 

703—704 

Illegible characters 


will, construction of 

649—653 

evidence as to 

668, 669 

History - 


Illegitimacy- 


family .. 

337 

statement by person as 

to his own 

matters of public: reference to 

469—473 


833, 33Sn. 

Holding Of office- 


See “ Legitimacy 


presumption 

778 

Illustrations— 


Holidays— 


to sections 

98 

judicial notice of 

468, 473 

Ill-will— 


Horoscope- 


fact showing 

191, 193n, 194n. 

admission in 

222, 336a. 

Impartiality- 


statement in 

.. 336 

want of, in witness V . 

.. 967 

Hostilities— 


Impartiality— 


judicial notice of 

468, 473 

onus 

.. 694 

Husband— 


Impeachment— 



communications during marriage S93—895 of credit 946, 946n, 973, 974, 975—982 


competency of, in criminal action 
effect of admissions of wife as 

889 

Imperfect description — 


against 

236 

in document 

602—663 

of party to suit, competent 

889 

Impression— 


Hypothetical question- 


statements by crowd expressing 

.. 344 

meaning of 

433 

“ Incapable of giving evidence : — 



statement by person .. 

311, 351 
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witness : use of deposition 

345 


Identification- 

production of privileged document 

for purpose of ., .. 909 

Identity- 

admissibility of evidence of 151—152 

of individual: incidents of domestic 

history necessary for .. 337 

„ parties namod in public record, 

proof of .. .. 370 

„ party who gave evidence .. 501 

„ persons, thing? and writings . 422 

opinion as to .. .. 422 

parol evidence : descriptions of 398, 599 
proof of .. . > 801,021 

,, „ by photo, engraving, por¬ 
trait .. .. •• 422». 

witnesses’ belief as to .. 131n. 

Ignorance of law 

no estoppel .. 027 


Incapacity— 

cannot be set up in bar of action 832 

Income-tax papers— 

production of - - •. 99S 

Incompetency - 

of Court 

See Jurisdiction 
lunatic 
witness 

Inconsistency— 

facts showing .. 158—103 

Incriminating document 

production of .. ., 910 

Incriminating question 

answer to .. .. 910, 912 

witness not excused from answer¬ 
ing .. .. 912- 915 


411,412 

885 

883, 884, ->85, 927 
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removal of impression caused by .. 
to confess 

Induction- 

application of the method of 
deduction and 
different kinds of method of 
proceeding of 

Infancy— 

presumption 

Infant— 

See “ Minor 


287 

260 


20 
19 
20 n. 
21 


778 


Inference- 

admissibility of fact supporting or 

rebutting • • ^, 152 


39 

122 


31 
31 

305ra. 


as to cause and effect of event 
as to presumption 
oannot be affected by rules of 
evidence 
difficulties of 

drawn from fact: admission which 
is mere .. 
from assertion to matter asserted 

31, 33, 34 

from assertion to truth 33 

„ facts proved to fact not other- 

" * OO 

wise proved • • * • 00 

opinion formed by . - • • 

statement suggesting: admission 

215, 216 


other presumptions yield to that 

of .. .. .. 793 

presumption in disfavour of .. ?97 

presumption of 116, 456, C91, 773, 

793, 796, 797 

presumption of, affected by rule as 
to onus in case of special know¬ 
ledge .. .. 738, 739 


presumption of, in civil actions .. 

Innuendo- 

793 

evidence to prove 

Inquiries — 

advantages of judicial over scienti¬ 

423 

fic 

approximate generalization is more 
useful in judicial, than in scienti¬ 

25 

fic 

28 

classes of inference in judicial 
complexity of relevant facts in 

30 

judioial .. 

28, 29 

degrees of probability in judicial 

28 

evidence in judicial 

25 

„ in scientific .. 

25 

judicial and scientific, compared .. 
leading differences between judicial 

23 

investigation and physioal 

23 

object of judioial 

25 

object of scientific . . 

24 

opportunities of parties in judicial 

27 

summary of the results of 

27 


uncertainty of, assertion to matter 

assorted .. * • • • 33 

Influence, undue— 

confession 

distinguished from incapacity 
in case of wills 
interest usurious and .. 

267, 268 
763 n. 
.. 763 

v 812 

Information— 

as to commission of offence S97, 898 

obtained for purpose of litigation 

907 -909 

Information and Belief- 

admissibility of 

.. 103 

Informer— 

not accomplice 

917 

Inheritance- 

onus .. . * 

709—710 

Injury— 

accidental, to goods : onus 

890 


Insanity— 


inadmissibility of noil-expert testi- 

mony and general reputation 

432 

feigning .. . . 144»,— 145«. 

medical evidence as to 

.. 421 

presumption 

778, 802 

Inscription - 


evidence of 

.. 519 

on banner : parol evidence of 

.. 485». 

In rem— 


judgment. See “Judgment.” 


Insolvent — 


Debtors' Act: certified copies 

of 

proceedings 

.. 375 

See Bankrupt.” 


Insolvency— 


jurisdiction : judgment 

897, 404 

onus 

.. 714 

presumption 

.. 778 


See 41 Bankruptcy ” 
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Inspection— 

by Court .. .. 

.. 109 

of document shown to witness .. 962 

„ document by Court 

.. 995 

„ public document .. 

541, 550 

„ privileged document 

.. 884 

proof effected by 

112 

Instances— 

in which right claimed : 

judgment 406%. 

of right or custom 

165, 166 

proof by .. 

.. 187 

Instructions— 

to counsel and privilege 

907—908 

Insurance— 

onus . • 

714—715 


Intent— 

to annoy 


201 


Intention- 

burden of proof of . . 201 

criminal . . .. .. 802 

evidence of character to show .. 453 

fact showing 137, 191, 194, 195, 

196, 197, 198, 198w., 201—202, 

206, 691-692, 741 
inferred from subsequent conduct 

of accused . . .. 144%. 

not to be inferred from antecedent 

declaration .. .. 201 

of bankrupt leaving dwelling-house 152%. 
,, parties to instrument expressed 
by conduct .. .. 144 

,, testator .. 649—650 

presumption of .. .. 802 

proof of .. 201, 797, 941 

proof of guilty .. 691—692 

seditious .. .. .. 208 

Interest- 

evidence tvs to, due .. .. 638 

joint and admission 229, 232, 232n.. 230, 
240 —241, 245 

matters of publio and general 310, 312, 

332—335 

See “ Statement as to matter of 
public and general interest.'* 
statement against 309, 312.. 324—331 
See “ Statement against interest.’' 
usurious, presumption from .. 812 

Interlineation- 

opinion as to .. 429—431 

Interlocutory 

order and res judicata .. 395 

W, LE 


Pass, 

Interpleader— 

suit .. .. .. S31 

Interposition— 

of questions in examination .. 942%. 

Interpretation— 

of document, evidence in aid of .. 588 


Interpretation-clause s— 

of Indian Evidence Act 98, 105 


Interpreter — 

Court: examination of .. 670 

professional communication made 
through .. . . 900 

statements of agents .. . . 234n. 

Interrogatio n— 

confession obtained upon 289— 290 


Interrogatory- 

admission in answer to 221, 223, 479 
answer to, of co-defondant .. 232 

as to damage sustained 163, 164 

cross : opportunity to cross-examine 354 
incriminating questions 910—911, 912—913 
when answer not compellable j .. 786». 


Intimidation — 

invalidation of document on ground 
of .. .. 508, 631 


Investigation— 

by Police-.. 272%., 319, 600—601, 990 

lending differences between judicial 
and physical inquiries .. 27, 28 

Irrelevancy— 

of judgments .. 107,411 

See ** Relevancy 

Irrelevant facts - 

what are •« ,.72 

Ism-naviBi— 

papers ,. .. »• 366 

Issue Of fact- 

recording of .« ,, 107 

ambiguity as to confining evidence 

to M 11 

facts in *. .. 13. 14 


Issue- 

judgments barring trial of 395, 396 

or failure of issue «• 337 

Invalidation— 

of document .. 608, 631 

Inventions— 

onus •« ,. 715 

register of * ... .. 375 
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JagMrdar— 

admission by .. .. 231 

Jai bakl— 

papers . . ., . . 366 

Jaxnabandi— 

papers . , •, • • 365 

when public document 544 — 545 

Jama-wasil-baki— 

papers • • • • 363—305 

value of . • • • 364 

Joint contractor 

admission by .. 229, 232n., 249 

acknowledgment barring limitation 

231, 240, 244 

effect of death of 241, 242—243, 250 


protected by judgment • * 390 

questions by .. 129, 1000—-1006 

refreshing memory of 477—478 

should abstain from looking at 

what is not evidence .. 113 

statements made to—out of Court 892n. 
when bound to try collateral issue 129 

Judgment— 

admissibility of .. 145,173—174 

„ „ as a M transaction ” 

or “ instance ** 
u ( nder s. 13 173—187 

„ and effect of, tendered 
as evidence of its truth .. 390 

admissible as res judicata .. 175 

basis of .. .. 107,113 


Joint crime- 

admission of parties engaged in 

Joint interest— 

.. 232 

and admissions 228, 233, 236, 240, 245 

Joint property— 


onus 

.. 698 

partition .. 

.. 701 

presumption 

791—792 

separation .. 

Joint tenant- 

.. 701 

admission by 

Joint tort- 

.. 245 

ad mission of parties engaged in 

Jointly— 

.. 232 

tried 

.. 292 

Judge— 


answer to questions by 

109 

culled as witness 

890—893 

competency of, in case tried 

b y 

himself .. 

.. 892 

consulting books of reference 

407—469, 473—177 

cross-examination upon question 

put by .. 

$38 

decides as to admissibility * 

935, 936 

discretion of, as to examination of 

witness 

938 

doty to endorse documents 

90S. 998/'. 

included in “ Court ** ., 

.. 105 

must be without interest 

892 

note of, sufficient record of fact 

.. 480 

order of production by 

1000—3001 

personal knowledge 

li;; 

presumed to do duty .. 

795 


barring suit showing lis pew dens 

391, 392, 397—404 
>» » showing res judicata 

391, 392, 397 

„ „ where remedy might 

have been used for, in former 


action 

391, 392 

by Court without jurisdiction 

411, 412 

certified copy of 

545 

conclusive of its existence, 

date 

and legal conse- 

quences 

.. 409 


>» » »»existence distin¬ 


guished from its 
truth 390, 396 

»» » „ truth in favour of 

the Judge .. ..390 

declaring partibility of property 

and rule of descent .. 399w. 

domestic .. .. .. 390 

effect of, in other cases .. 75 

erroneous and res judicata .. 413 

estoppel by .. 391, 393 

evidence of contents .. .. 599 

existence of fact in issue or relevant 

fact .. .. 391,407—111 

for or against remainderman .. 353n. 

foreign .. .. 390, 396 

in criminal case .. 396, 397 

„ criminal not receivable in civil 

action and vice versd 410—411 

„ proof of public or general rights 
or diatoms .. 166, 174ft., 891 

iw personam .. 390—301 

„ rem 174, 390, 391. 392—390, 


397—404 

rem : history of ,. •. 39S*. 
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J ud gment — con td . 


Judicial notice— contd . 


incompetent 

.. 413 

of hostilities 

.. 468 

irrelevant .. 

407—411 

yy 

law of the land .. 

383—3S4 

not generally evidence 

between 

yy 

laws 

4G7, 469 

strangers or party and 

stranger 391 

yy 

lists of laud-holders 

.. 469 

obtained by fraud 

411, 413, 417 

yy 

list of talukdars .. 

.. 469 

„ „ collusion 

417—118 

„ 

matters appearing in 

the pro- 

on matter of public and 

general 


ceeding.. 

469 

interest 

.. 342 n. 


matters directed to be 

noticed 

operating as admission 

.. 222 


by the other Acts 

.. 469 

probate, matrimonial, admiralty, 

yy 

meaning of English words .. 469 

insolvency 

.391, 397—404 

yy 

notifications in Gazette 

.. 469 

public record 

370, 371 

yy 

proceedings of councils 

467, 471 

relating to matter^ of a public 

yy 

proceedings of Parliament 467, 471 

nature .. 174, 1S7, 391, 405—107 

„ 

rule of road 

469, 473 

reading of decree in connection 

yy 

seales 

468, 471—472 

with 

.. 405 n. 


statutes 

467, 471 

showing motive 

1S6 

yy 

what facts Court takes 

77 

upon question of legitimacy .. 399n. 

proof effected by 

.. 112 


when conclusive .. . . 391 

when relevant . . 390 —4-19 

where record is matter of induce¬ 
ment . . . . . . 410 

Judicial decision— 

error of, how cured . . .. 26 

Judicial enquiry— 

See “ Inquiries.” 

Judicial evidence- 

general theory of .. . . 17 

Judicial notice— 

dispenses with proof 403, 46.3, 46G, 469 
in respect of public officers 408, 473 

lists of facts given, not complete ., 469 

necessity for production of book or 

document .. 469, 477—478 

of accession and sign manual of 

Sovereign . . 468, 472 

„ advocates, attorneys, pleaders 468, 473 
„ articles of war .. 467, 471 


Judicial proceedings— 

application of Indian Evidence Act 

to .. .. ..102 

presumption as to regularity of 806—810 
proof that evidence was given in .. 347 

Judicial record— 

foreign: presumption.. ,373—574 

Jurisdiction- 

consent cannot give .. 8£3, 824 

estoppel against pleading want of 

823, 824 

evidence given in Court- without .. 347 


judgment without 
presumption of 


390—419 
779, 806—807 


„ British ten-itories 
„ bye-laws 
„ course of nature 
„ Court officers 
„ custom 

,, divisions of time 


468, 473 
469 
.. 469 

468, 473 
.. 470 

408, 473 


„ existence of State and Sovereign 

468, 473 

„ fact- of which English Courts 
tnke notice .. .. 469 

„ fflats .. .. 468, 473 

„ ting . • 1. j 468, 473 

„ geographical divisions 468, 473 

„ holidays .. 468, 473 


Juror— 

competency of .. 891—892,892a. 

evidence by .. 891—892 

witness . y .. .. 888 

Jury- 

charge to, in case of accomplice 

evidence .. 920,921 

examination of witness by 939 , 1007 

personullv acquainted with fact .. 1007 

province of, to judge of intention 196«. 
verdict and technicality .. 401 

view by .. .. 109,1007 

Jus tertii— 

agent cannot set up .. .. SSI 

K 

K&nungo — 

papers .. .. 366 

11 Kept out of the way' 

witness : use of deposition 34 3. 351- 352 
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Khasra— 


plan 

378 n„ 381 

Khoti— 


lands 

396 

Knowledge- 


fact showing 191, 19271., 194/7., 

195, 

198,198» 

201—204 

facts specially within : onus 

738—742 

guilty : proof 

692 

presumption of 

.. 805 

presumption of, estoppel 

861 

proof of 

797 

what it is composed of 

18 

Kudivaram— 


right and presumption 

.. 813 

Kulachar— 


meaning of 

.. 169 

opinion on 

.. 444 

proof of 

189 

Kurta— 


admission by 

230 

relation of, to members of family 236a. 


L 

Laches- 

and estoppel .. • • 845 

Lakhiraj — 

different classes of .. 715, 716 

inquiry into validity of date of 

acquisition of territories 109, 170 

onus 715, 710, 731, 734, 813 

Land— 

presumption# as to holding of 812—816 
See “ landlord and Tenant” 

Landlord and tenant— 


continuance of relationship 

744 

euCfoftchmTOit 

.. 812 

ejectment .. 

719 

enhancement of rmf .. 

718 

fractional portion of rent 

720 

intermediate tenure 

.. 720 

onus .. 717,718,719, 

, 741. 745 

plea of paH -nowseasion 

., 720 

presumptions as to holding of laud 

proof bv parol of rdfttiou 

812-816 
.. 595?i. 

remission 

.. 718 

rent-free land, onus 

731, 732 

Latent Ambiguity 

Htc Ambiguity.” 



Law¬ 


book containing : presumption 


385—387, 

544 

foreign and colonial . . 

3S5—387 

judicial notice of 467 

, 470, 

471 

of the land : judicial notice of 

.. 

386 

presumption of knowledge of 

.. 

827 

technical and general elements 

of 

10 

Law Book— 



presumption of genuineness of 

.. 

36 

relevancy of statements in 

385, 

386 

Law Report— 



relevancy of statement in 

385, 

386 

Law of Evidence — 



applicable to British India 


97 


English law of 


See M English IjOw of Evidence” 


lex fori 

97 

Laws of Nature— 


expert evidence as to 

.. 766w. 

Leading question— 


in cross-examination .. 

943, 947 

„ deposition in former trial 

.. 349 

„ examination-in chief 

.. 942 

Lease— 


See ** Landlord ” : u Tenant.” 

Legal adviser- 


admission mode to 

.. 221 

con fidential communication 

with .. 899 

refusing to produce document .. 911 

Legal- 


necessity and alienation 

704, 706 

Legal representative- 


meaning of 

744, 746 

Legislature- 


proceedings of : proof 

.. 548 

Legitimacy— 


birth during marriage, proof of 


704, 709, 899 

judgments in question of 

39971., 400n. 

Mahornedan I 41 W 

798 

onus 

.. 721 

presumption of 

703, 794, 795 

proof of, by treatment 

440, 447 

questions of 

337, 39977. 


Letters— 

adtnirAbility of, found after urreat 14471. 
connected series of: llow much of, 
to be proved .. 389 
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containing admission : stamp 

.. 221 w. 

contract contained in several 

592, 602 

date of 

312 

in course of transmission 

. 202m. 

left with servant of addressee 

.. 213 

postmark on 

213, 214 

presumption as to date of arrival 

214n. 

presumption none that properly 


addressed . . 213 

of receipt of .. 213 


previous, showing intention of later 194 n. 
refusal to receive : knowledge of 
contents .. 203m., 213 

registered : refusal of addressee to 

receive .. .. .. 213 

sending to post office .. . . 214 

“ without prejudice ” 258, 259 

Letters of Administration — 

See “ Administration ” and “ Judg¬ 


ment” 

Lex fori— 

evidence applicable is that of .. 97 

Libel— 

action for : damages .. .. 164?i. 

evidence of animus .. .. 193». 

meaning of word, in action for .. 668 

opinion to prove innuendoes of .. 423 

proof that, referred to plaintiff .. 345 

Licensee— 


estoppel of 821 m., 871, 880, .881, 812 

Lien— 

documont withheld on ground of .. 912 

resistance of subpoena on ground of 512 


Life- 

love of ; presumption .. 744 m, 

onus .. .. 721,742, 743 

Limitation- 

acknowledgment extending .. 601 

acknowledgment: secondary evi¬ 
dence .. .. .. 510 

and minor .. .. 835 

„ trespasser .. .. 873 

in suits for possession 856, 857 

onus • .. 721—724 

no estoppel against .. .. 831 

Lis mota- 

eonditions as to, do not apply to 

judgments .. .. 407 

meaning of ... .. 334 

statements as to relationship made 
before .. .. .. 341 


Lis pendens— 

See “ Judgment.” 

Literary Society- 

documents of .. . . 375 

Literature — 

matters of : reference to 469, 474 

Lithograph— 

a document .. • • 10 S 

Lithography- 

documents made by . . . . 500 

Litigation- 


information obtained for purpose 


of 

907—909 

presumptions relating to 

SI5, 816 

Local CUStom- 


opinion as to 

442, 442m. 

Local expression— 

meaning of 

069—071 

Local investigation — 

oral evidence 

108, 111 

proof afforded by 

112 

Local usage 

168, 188 

Logic— 

Mill’s theory of, as to facts 

19 

Loss of Document— 

proof of 

.. 935 

Lunacy— 

presumption of . • 

801—802 

Lunatic— 

not necessarily incompetent 

885 

M 

Magistrate-^ 

called as witness 

8 90—893 

confession in presence of, while 

in 

police-custody 

278—279 

included in Court 

105 

information received by, as 

to 

offence .. . . v 

807 

Mahomedan Law— 

presumptions 

.. 798 

Maintenance 

oases, corroboration .. 

.. fl25n. 

grant and presumption 

.. 790 

Malice 

fact showing 

204, 207 

presumption of 

.. 803 

proof of .. 

.. 152* 
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Malicious prosecution— 


action for : damages .. 

164 

conduct of party in case of 

.. 140n. 

inference of malice 

.. 803 

intention of defendant- 

.. 197 

onus 

724—725 

suit for : admissibility of judgment 18G 

Manager— 


of joint Hindu family, admission by 236 

„ „ „ „ alienation by 


706—708 

of Hindu joint family cannot revive 

barred debt 

236, 236?i. 

„ , loan contract- 

cd by, presumption 

. . 793 

Map- 


ancient 

377 

certified copy of 

.. 377 

document 

.. 107 

Government survey 

.. 377 

See " Survey map. 11 


made for purpose of cause 

568, 574 

order for possession referring 

to 

map 

750, 751 

presumption as to 

568, 574 

proof of 

750 

published : made by Government 

authority : relevancy of state- 

meat in 

376—383 

statement in, as to public or general 

rights 

.. 342 

thak .. 

.. 360 

Marginal notes- 


of Act 

98 

Marine Courts— 


Act applicable to 

.. 103 

Mark 


by attesting witness .. 

535 

on document ; opinion ns to 

438 

proof of 

.. 526 

trade 

881—882 

Market value— 


evidence of 

423, 423m 

meaning of 

.. 423 

See “ Value. 11 


M&rkm&n— 


See “ Mark. 1 ' 


Marriage 


birth during, proof of legitimacy 763 — 769 

breach of promise, damages 

.. 163 

certificate of. from India Office 

*. 374 

communication* during 

893, 894 
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77 Sn. 
447 
79S 
337 


889, 890. 


from matter of 


Marriage—co>?tr/. 

dissolution of earlier, onus .. 692 

entry of, in India . • • • 368tt. 

evidence that person unmarried, 
presumption as to continuance of 
state .. .. f?l 

general reputation as to 
Mahommedan Law 

of member of family .. _ 

opinion not sufficient to prove 445—148 
presumed .. .. 793 

presumption in favour of .. 794 

presumptions relating to 799 _bqq 

proof of . . .. 448, fjpg — ^7 

shown by conduct . . , 3 ^ 

shown by repute .. . 34 Q 

Matrimonial Jurisdiction- 

judgment in .. :]98 403 

Matrimonial proceeding- 

competency of witness 

Matter of fact— 

admission receivable to p rove 
definition of 
distinguished 
opinion .. 
meaning of 

Matter Of Law- 

admission receivable to prove . . 224 

meaning of . . t> jog 

party not bound by admission on 238 

Matter of opinion — 

distinguished from matter of fact 
‘See “ Opinion: 1 
meaning of 

Matter required by law to be re- 
V duced to form of document— 

evidence of 591—008 

variance of .. 008—053 

Maxims- 

application 

as to human conduct .. 
judicial, simpler than scientific 
limitation 

A r tori incuntbit probatio 
“ A negative is incapable of proof ” 076 

** Better that ten guilty men should 
escape than that one innocent 
man should suffer** ' .. 114n. 

Conhmporanca exjr.^itio rst optima 

tl fortiadima in lege . . 090 

Cuilbrt in arte nta cretlenditm r.-t .. 420 


23, 224 
106 

421 
941 


421 


941 


20 

26 

20 

26 

670 
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Debitor non prcssumitur donare .. 804 

Donee probatur. in contrarium .. 556 

Ei incumbit probatio qui dicit , non 

qui negat .. .. 676 

Fatetur facinus qui judicium fugit 144?i. 
Fraus et jus nunquam cohabitant .. 412 

Frudra probatur quod probatum non 

relevat .. .. .. 125 

Habemus optimum testem confiten- 

temreum .. .. 217 

In judicion non creditur nisi juratis 675 
Interest rei publicce ut sit finis litium 397 
Nemo debet bis puniri pro uno 

delicto .. .. .. 397 

Nemo debet bis vexari pro una 

eadem causa .. .. 397 

Nemo moriturus prcesumilur mentiri 308 
Nemo tenetur seipsum prodere 912—913 
Nihil tarn conveniens est naturali 
cequitati quam unum quodqne 

dissolvi eo ligamine quo ligntum 
est .. .. .. 042 

Odiosa et inhonesta non sunt in lege 

proesumenda . . . . 794 

Omnia prcesumuntur contra spot in¬ 
to re m .. ' .. .. 785 

Omnia prcesumuntur rite esse acta 

211, 554, 555, 556, 558, 568. 576. 

778, 784, 805, 810 
Omms consensus tollit errorem . . 129ft. 
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Meaning— 

of words .. 

GGC—671 

Measurement-papers— 

prepared by butwara arnin 

370 

Mechanic- 

opinion of 

423 

Mechanical agencies— 

evidence of similar facts admissible 138 

Medical certificate 

inadmissibility of 

.. 436 

Medical man- 

opinion of 

428. 428n. 

post-mortem examination by 

.. 435 

Memory refreshing— 

See “ Refreshing Memory 

Mental condition- 


declarations as evidence of 

.. 147 

person may testify to bis own 

.. 423 

proof of 

.. 197 

Mental disease- 

evidence as to 

137—138 

Mental feeling- 

complaint, evidence of 

.. 141ft. 

proof of .. 

.. 20! 

Merchants— 

accounts tendered by 

150 


Optimus inter pres rerum us us . . 145 

Pater est quern nupliae demonstrani 764 
Per rerum naluram . factum negantis 

probatio nulla est .. .. 677 

Potior est conditio defendentis .. 676 

Ponderantur testes non numcrantur 925 
Qui facit per alium facit per se . . 229 

Qui sentit commodum sent ire debel 

etonus .. .. .. 865 

Qui facet consenlire videtur .. 149 

Quod ex facto oritur ambiguum veri- 
ficatione facti tollitur .. 65G 

Quod per recordum probatum , non 
debel esse ncgatum .. .. 390 

Res inter alios judicata nullum inter 
alios prejudiceum facit .. 407 

Res inter alios acta eel judicata alter i 

nocere non debet .. .. 107 

Rm ijma loquitur .. .. 795 

Reus cxcipiendo jit actor .. 677 

Vox audita peril ; litem scripta 
manet .. ... 490 

0 May presume’ - 

moaning of .. .. 118 


Mean© profits— 

o tius .. .. .. 088* 

Mind- 

admission as to existence of state 

of .. .. 25^ 255 

fact showing state of 191, 198, 2t)6—207 

Minerals— 

presumption ns to .. .. 815 

Minor - 

admission by ». .. 220 

admission by guardian of 239, 240 

admission by guardian ml litem and 

next friend .. .. 243 

acquiescence of, after majority 854, S54». 
and limitation .. .. 837 

burden of proof of minority . 725 

co-owner, purchase by .. 835 

death of i cessation of representa¬ 
tion .. .. 281 

estoppel against .. 832. 835 

falsely represent mg himself to be 
of age .. .. 8312—836 
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Minor —contd 


liability for tort 

.. 835 

mortgagee 

.. 835 

nature of certificate of guardian- 

ship of .. 

.. 370 

obligation to restore .. 

.. 835 

power of guardian 239—240, 706—708 

purchaser .. 

.. 835 

relief against fraud of 

.. 834 

Minority- 


plea of: onus 

.. 688 

Mistake- 


admission founded on.. 

306 

examination of witness by 

945, 953 

evidence to show .. 608, 636—638 

Mitigation- 


character .. 

. . 458 

of damages 

458 

Mofussil— 


construction of documents in 

588 

defamation by witness in 

753, 900 

former rules of evidence in 

6, 7, 128 

Money Order Offices— 


kooks of 

.. 883#, 

Moral certainty- 


meaning of 

29 

Moral conviction- 


question of prudence and not 

of 

on 

calculation 

• < 52W 

does not exclude departure from 

rules of evidence 

.. 129 

Mortgage— 


and conditional sale .. 

616—626 

attestation of 

531—532 

burden of proof 

725—726 

estoppel against mortgagee 

.. 848 

estoppel in case of 

. . 870 

extinction of : presumption 

814 

liability of fraudulent minor 

to 

decree for sale 

835 

mortgagee permitting property 

to 

be add : estoppel 

848 

mortgagor acknowledging receipt of 

mortgage-money 

.. 857*. 

presumption : keeping alive prior 816 

property held in : production 

of 

document 

909 

Mortgagee 



accounts of : income-tax papers 

inadmissible in favour of .. 264 

acknowledgment barring limitation 244 


Mortgagee— contd. 

.. 870 

estoppel 

minor .. .. . 

.. 835 

purchase by, at sale in execution .. 248 

Motive- 


absence of .. 

.. 143 

adequacy of 

143 

admissibility of similar 

facts to 

prove 

.. 139*. 

affecting probabilities 

.. 142*. 

evidence of 

139, 142—144 

for parting with goods 

: false 

pretences 

197 

judgment showing 

186 

meaning of 

142 

proof of 

797, 941—942 

Municipality— 


record of proceedings, public docu- 

ment 

546, 548 


Municipal- 

committees : proceeding of .. 375 

registers .. . . 375 

Mural tablet— 

secondary evidence of . . 336 

statement on .. . . 33(5 

Mutiny- 

document lost in .. .. 779 

N 

Naming- 

register of .. .. 374 

Native Christian— 

usages .. .. ..694 

Native State— 

police officer of : confession 274—279 

Natural Law— 

presumptions as to .. .. 801 

Navy— 

articles of war for .. 467, 471 


Negative- 

incapable of proof 

party stnting : burden of proof 

proof of .. 

when necessary to prove 


676, 077 
077 
7:19 
070, 077 


Negligence— * 

accident raising presumption of • ' 4> 

contributory : evidenoe of V * 

estoppel by . • ^ ‘ 

fact showing .. )U1, 19'"'- 208 

not to be presumed 
onus 


795 

732 
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admission by assignor 

.. 246 

estoppel in case of •. 

.. S79 

miscarriage of notice sent by post 214 h. 

notice of dishonour 

.. 203a. 

presumption as to 

775, 808, 880 

Negotiation- 


preliminary 

.. 626 

Newspaper- 


presumption as to 

471, 561, 562 

publication in fixing party with 

notice .. 

202 

Next friend- 


admission of 

.. 243 

Non-access- 


several proof of 

769, 890 

Non-production— 


of documents : inference 

.. 781 

Notary public- 


certificate of 

549, 552 

credit given to 

.. 571 

foreign 

.. 571 

in King’s dominions .. 

* .. 571 

power-ofattorney executed 

before 571 

protest 

.. 531 

seal of : judicial notice 

468, 471 

Not commonly intelligible 

characters— 


evidence as to .. 666, 607, 669, 670 

“ Not proved”— 


meaning of 

.. 112 

Notice- 


constructive 

203, 850 

from registration 

.. 203n. 

imputed 

203 

judicial, of laws and customs 467—472 

onus of showing 

726—727 

proof of .. 

201—204 

statutory definition of 

.. 203 

through gazettes 

383—384, 385 

to admit document 

466 

»» tf fact .. 

463, 466, 479 

waiver of .. 

.. 832 

Notice to produce — 


contents of 

.. 523 

Court may dispense with 

.. 526 

document 507, 

514, 521—526 

document not produced nfter 9J9, 1000 

document: not produced 

after, 

presumption 

.. 576 


inspection of document produced 523 


refusal to produce 

.. 524 

required in case of adversary 

.. 523 

document, when given 

.. 928 

when not required .. 521—522, 524 

Notification- 

relevancy of statement in 383—384, 385 

Notoriety— 

of fact supporting inference 

of 

knowledge 

202 

Number— 

excessive, of witness . . 

.. 931 

of witnesses 

924.. 926 

O 

Oath— 

evidence of: use of deposition 

in 

former trial 

.. 347 

examination of witness on 

.. 675 

judicial; nature of: history 

of 

legislation 

675, 886 

omission to administer 

.. 886 

presumption as to administration 780, S07 

Objection- 

erroneous omission to take, does 

not make evidence admissible 

256, 936 

proper time to make .. 

129—130 

to evidence by Court .. 126, 127, 

, 937 1006 

„ evidence by parties 

129—130 

„ evidence : effect of absence of 

515 

„ evidence : form of .. 

939 

when should be made 

.. 939 

withdrawal of 

.. 130 

Observation— 


lesson from 

19 

Obsolete expressions— 


meaning of 

667, 669 

Occasion— 

fact, the, of fact in issue or relevant 

facts 

.. 135 

Occupation— 

of member of family .. 

.. 337 

showing identity 

.. 161 

Offence — 

information ns to commission of 

897, 898 

Official Communication 

privileged .. 

895—396 

Omission- 

estoppel by .. 829, 

830—864 
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Onus probandi— 

See " Burden of proof 

Opening— 

of case by counsel .. . . 432 

Opinion- 

admissible independently of its 

correctness as such .. 420 

admission consisting of .. 223 

as to existence of general right or 

custom • * 440—442 

,, identity .. .. loin, 

as to meaning of words or terms 443 
„ usages, tenets, etc. 443 —144 

evidence must be direct .. 490 

grounds of • . .. 420 

,, of: corroboration ; re¬ 
buttal .. .. 436 

„ of, when relevant . . 418 

„ of admissibility of . . 420 

in relationship . . .. 145 

matter of, distinguished from 

matter of fact .. . . 421 

of banker .. .. . . 429 

„ experts . . 388—424 

„ expert not called as witness . . 430 

„ „ in treatise . . 490, 494 — 495 

„ „ upon another . • 427n. 

„ fanners and agriculturists .. 429 

„ mechanics, aitizans, workmen . . 428 

„ railroad man . . • • 42^ 

„ road builder . . . • 42& 

„ scientific men . . . • 428 

„ shop-keeper .. . . 429 

„ skilled witnesses, when admis¬ 
sible .. .. .. 421 

„ third persons, when relevant 420 —124 
on art .. . . .. 424 

„ customs, rights, usages, tenets 424 
„ foreign law .. .. 424 

„ finger-impressions .. 424 -432 

„ handwriting 424 , 429 — 431 , 436,440 
„ relationship .. 445—443 

„ seioncc .. .. .. 424 

proof of right und custom .. 187 

to prove character . . .. 423 

„ drunkenness .. . . 423 

„ innuendoes of libel .. 423 

„ insanity . . . . 423 

„ mental and physical con¬ 
dition .. .. 423 

„ value .. 423 

statement of; estoppel 859—860 

Opportunity 

ovidenwo of .. 136 
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Oral agreement- 

distinct subsequent .. 609, 642—645 

exclusion of evidence of 608—653 

existence of separate .. 610, 640—642 

Oral evidence— 

admission as to contents of docu¬ 
ments .. .. .. 224 

considered generally .. 484—490 

exclusion of, by documentary evi¬ 
dence .. .. 585—591 

facts to be proved by .. 7 (» 

includes in case of dumb witness 
writing and signs .. . . 889 

meaning of .. .. 108 

must be direct 463, 485, 490—495 

» „ „ exception to rule . . 307 

of deposition in former trial .. 348 

,, irregularly recorded confession 182 

,, statements concerning contents 

of documents . . .. 958 

„ tenancy . . .. 371 

/ proof of facts by . . 489 — 490 

to prove boundary .. .. 380/t. 

value of . . .. 480—488 

what facts may be proved by 484, 485 
when not excluded by document . . 592 

Order- 

interlocutory and res judicata .. 395 

Owner’s risk-note . . . . 796 

relating to matter of a public 
nature . . . . .. 187 

when relevant .. 388—419 

See " Judgment 

Ownership- 

act of . . . . 381ft., 406n. 

acts of, showing title . . . . 162 

acts of, ancient dooument .. ]73n. 

burden of proof as to 716—757 

indicia of, left by owner with third 

party ; estoppel . . , . 848 

onus . . .. .. 727 

presumption of. where road boun¬ 
dary .. .. .. 814 

proof of .. .. 190 

shown by possession .. .. 165 


Pais— 

estoppel in 
from what it sprung .. 
modem sense of term .. 
modes in which arises . 

P&nohayet— 

report of, as evidence of pedigree 


820—829 

820 

821 

842 

336ft. 
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Pardon— 

evidence given in hope of 887. 915—920 
forfeiture of .. . . 887 

Parent 

evidence of, to prove non-access 7G8 — 769 

Parliament- 

meaning of word .. 467, 468 

proceedings of : judicial notice 467, 468 

Parol evidence— 


Pedigree- 

admissibility of .. . . 340 

matters of .. .. .. 335 

report of panchayet as evidence of 336n. 
statement in family .. 313 , 336 

Penal Code- 

burden of proving case within ex¬ 
ceptions of • • • • 737 

Penalty- 

answer exposing witness to .. 912 


See “ Oral Evidence." 

Partition- 


Pending suit— 

for same relief • • 391, 392, 393 


evidence of 
estoppel by 
onus 

proceedings ; conclusiveness of 

Partner- 

acknowledgment barring limitation 244 
admission by .. 228, 230a., 240 

„ „ before partnership or 


after dissolution 

.. 250 

estoppel in case of 

.. 837 

Partnership— 

continuance of 

744 

liability of members of 

124 

onus 

727—728 

presumption 

727. 744, 816 

proof of, by parol evidence 

597, 607 

relation of : onus 

.. 744 

Part Perf ormance— 

doctrine of 

585, 020 

Party— 

admission by 

228. 230 

character » , 

450, 457 

nominal .. . . 

230, 243 

to civil suit: witness .. 

889 

" Passing off” case— 

burden of proof 

.. 72$ 

Patent— 

licensee of 

.. 871 

Patent ambiguity 

See 4k Ambiguity" 

Patnidar— 

admission by 

.. 246 w. 

Payment— 

indorsement of 

. . 857 

made through ignorance, 

fraud. 

misrepresentation . 1 . 

872 

plea of : onus 

689 — 690, 728 

presumption of 

786. 787, 813 


595, 607 
820 
701, 702 
.. 821 


Perjury- 

no presumption of . i 
prosecution for : corroboration 

Permanence— 

of tenancy 

Photograph— 

a document 
identification by .. 154m., 428w. 

opinion as to execution of .. 423 

to identify party named in public 

register .. .. ..376 

Photography— 

copy made bv, comparison .. 539 

document made by .. 499—500, 503 
value of •. 1» 5^9 

Physical agencies 

evidence ot similar facts admissible 138 


.. 489 

.. 925 

813. 814 

10S 


Physical condition 

declarations as evidence of • • 148 

person may testify to his own .. 423 

Physical Science- 

advantage of inquiries <»f, over 

judicial '.. • • • * 25 

Huxley on, and judicial inquiries.. V7 
object of •. • • • • 24 

Place- 

admissibility of evidence ns to .. 151 

Plan- 

a document .. .. 1<*8 

admission in . • • '221 

made for purpose of cause 570, 574 

110 1 public document .. . . 545 

relevancy of statement in 376, 383 

presumption as to .. 568. 574 

Pleader- 

udmissiort by .. 287- 238 

cannot disclouc professional com¬ 
munication 
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Pleader— amid. 

compromise of suit by .. 482 

judicial notice .. 468, 473 

proof of admission made to .. 257 

right of accused to be defended by 930 

Pleading- 

admission in 222a., 223, 466, 480, 481 
estoppel by .. 480a., 820 

Plea of guilty— 

effect of .. • • 483 

evidence of admission .. • • 410». 

Pledge- 

property held in : production of 

document .. .. 909 


Police- 

admissions made to .. 275 —276 

admissions obtained by questions 

hy .. • * . . 290a. 

confession made while in custody 

of . . . . 277, 278 

confession to • • 27 2 — 276 

custody : confession : information 

leading to discovery 279—287 

diary .. .. 389,961, 992 

dying declaration made to • • 319 

reports, diaries and statements 
made before . • • • 27 

statements made to officer while 
investigating case 272 n., 319, 

600, 992 

undue influence by, to procure con • 

fession .. .. 266—269 

Police-officer — 


Polygar— 

position of : compared with mana¬ 
ger of Hindu family .. 236n.. 

Portrait- 

family .. .. 313,335 

Positive- 

evidence .. .. .. 110 


Possession- 

admissibility of statement that 

party in .. .. 422 

adverse .. 721—724, 749, 757, 874 

ancient ., .. .. 343 

as proof of ownership .. 165 

decree, evidence of .. .. 182 

evidence to show character of .. 176 

evidence of : ancient document .. 173». 
evidence of title 378, 742, 773 , 810 

limitations in suits for .. 757 

modem .. .. .. 343 

not necessarily same as user .. 777 

of property : evidence of crime 773 , 774 
other evidence of, than parol 751—753 
part, by tenant .. 720, 721 

police order for : effect of 750, 751 

possessory suit under .Specific 
Relief Act .. .. 753 

presumption as to continuance of 

740, 760, 776 

presumptive evidence of ownership 746 
prevails until title shown .. 814 

survey maps as evidence of 378, 379 
when force does not interrupt .. 753 

whether Bengal Land Registration 

Registers evidence of .. 373 

Post-mortem Examination— 
by medical man .. 435, 990 


collecting number of statements : 

evidence of ., .. 345 

diary of .. .. 389,961,992 

examination by : incriminating 

question .. ,, 915 

information received by, as to 

offence .. .. H97, 89 g 

meaning of ,, 4 # 274 

See *’ Police. *' 

report made by, not public docu¬ 
ment .. .. r>46 

restraint: complainant witness .. 928 

statements made to, during invexti- 
gation .. .. ..600 

statement of witness to, not 

public record .. .. 372 

wftncsw sent by .. .. gio 


Postmark - 

evidence of date of despatch . . 214 

on letter : evidence that letter in 

post .. .. ., 214 

Post Office — 

course of business of .. 781 

presumption as to posting .. 809 

Post Office Savings Banks— 


books of .. 

.. 363 n. 

Postponement— 

of cross-examination .. 

945 

Power-of-Attorney — 

cert i fe d cupy of 

520 

construction of 

571, 591 

declaration to execution of 

507—668 
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567, 568 
.. 567 

571—573 
567, 568 


32 


Power-of attorney— contd. 
execution of 
meaning of 
presumption as*to 
registered .. 

Power of man— 

to speak truth, on what it depends 

Preamble— 

of Indian Evidence Act .. 9 

Pre-emption— 

and entry in Wajib-ul-arz 188, 

368—369, 728—729 

onus 

Preference- 

fraudulent 

Preparation- 

evidence of 

Presence — 

statement made in party’s 

Press copy— 

of document 


9S 


728—729 


802 


139. 142—151 


215 


500, 502 

Presumption— 

affecting burden of proof 118a., 201 

afforded by public record .. 372 

arising from conduct .. 144, 805 

„ „ possession 746—751 

as to accomplice .. 770, 775 

„ adoption of usual course of 

business .. .. 807 

„ administration of oath 781, 806 
„ apparent ownership .. 684 

„ benami transaction 684—686, 810 
,, bill of exchange ., 770 

„ books of reference .. 574 

„ business (common course of) 

770, 771, 7S0 

„ certified copy of foreign judi¬ 
cial record .. 573—575 

„ charts .. .. 574 

„ collection of Laws and Report 570 
„ common course of business 

770, 770*., 771, 780 
„ consideration for bill 770, 775 

„ continuance 742, 770, 787—788 
„ date of arrival of letter .. 214?*. 

„ defamation by oounsel .. 906 

„ delivery'of telegram .. 214 

„ documents .. ., 808 

„ „ lost .. 576, 779 

,, „ produced as re¬ 

cord of evidence 

656— 561 
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Presumption— contd. 


as to document admissible iu Eng¬ 
land or Ireland 
without proof of 
seal or signature 

562— 568 

„ „ thirty years old 

577—584 

„ due execution .. .. 691 

„ „ „ of document 

called for 
and not pro¬ 
duced .. 576 

„ ,, performance of judicial 

and official acts 771, 772 
„ encroachment .. . . 810 

„ evidence withheld . . 805 

„ extinction of mortgage .. 814 

„ facts likely to have happened 

770—816 

»* »» within special means of 

knowledge .. . . $04 

„ filiation . . .. 763 

„ foreign judgment 386—387 

„ fraud .. .. 204 

„ gazettes .. 561.562 

„ genuineness of certified copy 

355, 556 

„ „ „ law books 1. 385 

„ gift (Hindu) .. .. 790 

,, giving and recording evidence 811 
„ good faith .. 757, 758 

„ grant being permanent 814, 815 

„ guardian ad liltm .. 806 

„ guilt .. .. 797 

„ „ not accounting for pro- \ 

perty .. 191*., 192n. 

„ holding of land .. 812—815 

„ innocence 116»., 691. 773, 793—797 
„ interest (uBurious) .. 811 

„ jointness .. 684, 701—702 

„ jurisdiction .. 779, 780 

,, knowledge from acoess to 

doouinent 202 
„ „ „ constructive 

notice ,. 203 

„ >, „ contents of 

doonraont 801 
„ „ „ Law 120-121,793n. 

„ kudivaram right .. 813 

ft letter having been properly 

addressed .. 212«. 

„ „ „ sent to post 

office .. 213 

„ life and death .« 721,742 
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Presumption— contd . 

as to litigation, procedure 815, 816 

„ love of life (against suicide) 744?i. 

.. 802 
790 
376, 377 
763, 764 
691, 814 
816 
705—706 
808, 879 
.. 795 

not making statement against 

his interest unless true .. 260 


„ partnership 727—728, 744, 816 

,, party having had opport unity 


of cross-examination 

354. 355 

„ payments 

787, 816 

„ permanent tenancy 

813—814 

„ person acting according to 

his interest 

.. 805 

„ person knowing what he 

does 804 

„ „ on point of 

death 

speaking truly 

308 

„ possession 

746, 74S 

„ powers-of-attorney 

571—572 

„ private Acts 

561—502 

„ purdanashin 

761—763 

receipt of letters 

.. 213 

„ refusal to answer 

.. 771 

„ regularity of course of 

busi- 

ness 

212, 212n. 

„ „ „ judicial proceed- 

ings 

779, 806 

i, „ officii. 1 acts 779, SUG 

>t ,, „ use of deponi- 

lions 

346—349 

,, religion 

816 

M Reports (law) .. 

570-571 

», separation 

701—702 

„ telegraphic message 

575 

„ tenure ., 

.. 718 

», theft 

770, 773 

» trade custom 

803, 804 

„ truth of what party admits 259 

„ waste laud 

813 

„ zemindari 

812 

conclusi ve 

119 

conflicting.. 

778. 797 

<lifleront kinrls of 

181, 182 

distinguiflhed from estoppel a 

78, 817 

in case of possession .. 

814 

„ criminal casts 

.. 116m. 

meaning and history of the 

word 78 
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none from refusal to submit 

to 

arbitration t .. 

259 

„ that director knows contents 

of books of company 

202 

of fact 

120 

„ Law 

.. 119 

physical 

801 

psychological 

801—802 

rebutted by contrary .. 

.. 796 

rebuttable 

119 

strength of various kinds of 

792—793 

under Hindu Law 698 — 714, 

788—793 

„ Mabommedan Law 

.. '798 

Previous attempts— 


evidence of 

.. 143 

Previous conviction— 


mode of proving 

207, 397m. 

where relevant 191,20' 

", 455, 456 

Previous Statement— 


in writing : cross-examination as to 


959—962 

inconsistent with evidence used to 

contradict witness .. 

976 

use of 

349—350 

„ as admission 

349 

„ to corroborate witness 

349, 923 

„ to discredit witness 

.. 349 

„ as evidence-in-chief 

349 

Price - 


market 

.. 423 

See *' Value/* 


Primary evidence- 


applicable to documents only 

489 

meaning of 13, 111, 499, 501 

proof by .. 

499, 505 

Principal- 


acknowledgment of debt 

by 

243- 

-244, 244n. 

and agent: relationship : onus 

744—745 

surety : admission 

243 

continuance of relationship 

744 

estoppel against 

S3L 837 

,, in favour of .. 

836, 837 

Principle - 


of estimating probability 

29 

Print- 


document in 

499, 502 


Private document- 

moaning of .. _ .,541 


„ lunacy 

„ maintenance, grant of 
„ map 
„ marriage 
„ minerals 
„ mortgage 

„ necessity (legal) * 
„ negotiable instruments 
„ negligence 



Privilege— 

defamation by witness .. 929 

distinguished from incompetency 883 


communication during marriage 

893 — S95 

evidence as to affairs of state 

895—897 

information as to commission 

of 

offence .. 

897—898 

of counsel against being called 

as 

witness 

.. 80172. 

„ counsel as to instructions 

.. 906 

„ Judges and Magistrates 

S90—893 

„ witnesses from suit or’ prosccu- 

lion 

.. 929 

official communication 

895—897 

production of documents : subject 

of 

909—912 

professional communications 

899 

„ not waived by.volun- 

teering evidence 

900—903 

Privity— 


admissions in respect of 

244 ~25u 

meaning of 

.. 244n. 

necessity for estoppel 

.. 864 

Privy— 

meaning of 

.. 244 «. 

See ** Privity.” 

Privy Council— 

orders or regulations of : proof 

. . 548 

Prize — 

cause : judgment of Admiralty 

Court in 

400, 404 

Probability— 

affected by question of motive 

.. 142n. 

facts showing 

159—163 

identity with Mill's theory 

29 

in favour of transac tion 

486 

inference from eases of separate 

independent and converging 

- 

of case : number of witnesses 

925—920 

„ truth of testimony 

111 ?*., 112 

„ statement 

32 

preponderance of 

115, 116 

principle of estimating 

29 

Probate— 

judgment .. 

398-404 

„ effect of 

.. 403*. 

of Court refusing 

403 

no discretion to refuse 

- . 403 

of will 

. . 547 


upon application for, paly question 
is factum of will, not title 403/;., 

091 , 002 


Procedure— 

burden of proof .. 687 —688 

presumptions relating to 815, 816 

Proclamations— 

of Sovereign: proof , . ., 543 

Production- 

Judge’s x»ower to order 1000 — 1001 

of chattel .. .. . . 495 

„ document 927, 995, 996, 1004 

„ „ cross-examination . . 953 

„ document, objection to .. 936 

„ „ which another person * 

could refuse to pro¬ 
duce .. .. 909 

„ evidence : effect of . . 674—675 

„ „ order of 934 — 935 

„ title-deeds of witness not party 909 

Professional — 

communications .. 898—909 

Promissory Note 

See “ Negotiable Instrument .” 


PrOOf- 

admission dispensing with, in 

criminal oases .. 482—483 

admission made for pur]K>se of 


dispensing with 

238—2.39 

by documentary evidence 

496—499 

„ oral evidence 

484—489 

„ public record 

.. 372 

,, secondary evidence 

507—521 

conclusive 

.. 117 

„ of logitiniacy 

758—709 

considered generally .. 

462—464 

estoppel is only matter of 

817 

facts requiring no 

676 

force of written 

593, 594 

in civil and criminal cases 

.. 114 

„ criminal cases 

116 

nature of .. 

111 

no particular number of 

witnesses 

required 

924—920 

none required where facts admitted 


470—183 

of custom 

187 -191,440 

„ document required to l* 

1 attested 

529—537 

,, dying declaration .. 

319 

„ execution 

528, 529 

„ fnot only ad mi'-able upon proof 

of other fact 

.. 935 

. facts which require no 

76, 465, 166 

,, foreign and colonial law 

385 

,, handwriting 

436—440 
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Proof— contd. 

of marriage .. 447—448 

. „ mental condition . . .. 197 

„ ownership .. .. 190 

„ previous conviction or acquittal 397w. 

,^public document 541—543, 547—553 

„ relevant facts .. .. 15 

„ right .. .. 188—191,440 

„ signature .. 526—527 

production of . . .. 15 

strict .. .. ..118 

summary of rules with regard to .. 464 

* waiver of . . .. . . 466 

Proper custody- 
meaning of . . 562, 582 — 584 

Proposition- 

meaning of .. . . 19 

what are true, and how framed .. 19 

Prosecution- 

burden of proof on . . 691 

contrast between evidence for, and 

course followed by prisoner .. 783 

duty of, to produce all available 
evidence .. .. 783 

statement exposing party to . . 312 

Prosecutor- 

admission by .. 220, 229—252 

character of ... 450, 457 

criminal trial a proceeding between, 

and accused .. .. 345 

duty of, in calling evidence .. 783 

King is, in all criminal proceedings 356 
person should not be judge and .. 892 

Prosecutrix 

immoral character of .. 975—976 

Protest— 

before notary public .. .. 531 

Proved— 

how much of statement is to be .. 388 

meaning of . ill 

Provincial expressions— 

meaning of .. .. 670 

Proviso- 

meaning of .. .. 682 

Public— 

interest, statements as to matter of. 

.See '* Statements a.< to matter i of 
Public and General Interest." 
booh, entry in .. 366—371) 

Se* u Public. Record " 
navigable river .. .. 750 

twit by members of, and res judicata 385 


Page. 

Public document- 

considered generally .. 541 — 543 

deposition, report by police-officer 546 
entries in .. .. 359—365 

inspection of . . .. 541 

meaning of 358, 367, 541, 544 

municipal proceedings 546—547, 

548, 548?*. 

plaint, written statements arc not, 

judgments and decrees are 545 — 546 

proof of 498, 541, 544, 552—553, 563 
„ „ other official documents 548— 553 

public record of private document 549 
secondary evidence of 519 — 520 

what is a . . 543 . 544 . ;U 5 _ 54 . 7 


why entitled to credit 

360 

ublic officer— 

definition of 

.. 544 

document forming act of 

.. 544 

judicial notice 

468, 473 

not to bo compelled to 

disclose 


communications 
presumed to do duty .. 
presumption as to acts of 

„ „ official character 

regularity of acts of .. 
w riting by which, appointed 


592, 


895 

795 

779 

555 

806 

002 


Public Record- 

absence of entry in .. .. 372 

Bengal Land Registration Register 373 
birth, baptism, naming, marriage, 

death and burial rogisters .. 374 

Collector’s book .. . . 373 

delay and irregularity in making .. 368 

documents held admissible or not 

368—369 

errors and alteration in 368, 368 n. 

facts of which, is evidence 372—370 

meaning of public document 367—368 
no estoppel .. .. 372 

principle upon which admitted .. 366 

presumption afforded by .. 372 

proof by .. .. .. 372 

„ of incidental particulars 375, 376 
,, „ identity of parties named 
in .. .. ..376 

relevancy of entry in .. 366—376 

reports of public officers .. 369 

statement to police-officer not . • 370 


Public servant— 

census officer 
definition of 


367 

367 
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Public servant— co??^. 

entry made by 

366 

See “ Public Record 

manager of Court of Wards 

.. 367?*. 

registering officer 

.. 366 

registrar of births and deaths 

.. 366 

Purdanaehin— 

attestation of signature of 

.. 531 

complainant 

. . 929?*. 

exemption from attendance 

.. 928 

examination of 

.. 929«. 

mistake by 

631—632 

statements filed in Court in 

name 

of 

.. 221?*. 

transaction with 

761—763 

Q 

Quantity— 


of evidence 

924—926 

Question— 

hypothetical 

433, 433?*. 

Quinquennial— 

papers 

. . 369 

R 

Railway Company— 

and negligence 

.. 796 

Raiyat— 

and sale of holding .. 

.. 798 

Rashness— 


facts showing existence of 

.. 191 

Raam-wa-Riwaj i khandan— 

meaning of 

.. 169 

Rate of interest— 

presumption from 

.. 812 

Real evidence— 

marks on ground 

136 

meaning of 

109, 110 

Rebuttal— 

evidence in 

934?*., 939 

fact which rebuts inference? 

.. 152 

Recall— 

of witness 

.. 931 

„ „ for cross-examination .. 946 

Receipt— 

affecting onus 

.. 729 

for money, goods, security 

and 

other property i. 

.312, 320 
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Receipt— could 

not conclusive .. .. 857 

oral evidence admissible notwith- 
standing .. 592, 608 

Receiving stolen goods— 

presumption of .. 770, 773—775 

Recital— 

as affecting burden of proof 

729—730, S45, 857—858 


estoppel 

in Acts and Notifications 


857—S58 
.. 384 


Records— 

estoppel by .. 817, SIS 

See “ Public Record ?* 

Record of Court 

obtaining copy of . . 550, 551 

Record of evidence— 

in judicial proceeding . . 557 

presumption as to what is 556—561 

proof of identity of party giving 
evidence .i .. 561 

taken in accordanco with law .. 557 

Re-crimination— 

when allowod .. 981—982 

Re-examination— 

as to conversation cross-examined 

to .• .• \.. 389 

direction of .. • • 937 

introduction of new matter 937—952 

object of .. 938, 939, 952 

rules as to .. .« 937—952 

Referee— 

admission by 

Reference- 

books of . . 

Refreshing memory— 

by book of account 
,, copy of Statute *. 
expert 

in examination-in-chief 
of Judge .. 
reporter or shorthand writer, notes 

of evidence , 349 

rules os to.. .. 987 —995 

Refusal to answer- 

inference .. .. 771,786 

Register- 

public. Seo *• Public Record?' 
under Bengal Laud Registration 
Act 373 


219,252 

\ 

467, 468, 473—477 


362—363 
.. 380 

421, 436 
.. 942 

477—478 



INDEX. 



Page. 

Register— contd. 


baptism 

.. 374 

birth 

.. 374 

burial 

.. 374 

death 

.. 374 

dedication .. 

. . 374 

lands : village 

374 

marriage ., 

.. 374 

naming 

374 

public : certified copy 

.. 548 

Revenue ... 

370 

Registration- 


Act : certified copy under 

520 

„ copies given under 

375 

document inadmissible for want of 516 
evidence of subsequent oral agree- 

' raent 

643 

not proof of execution 

.. 472 

notice of title 

.. 844 n. 

of document containing 

admission 222 

officer, public servant 

366, 367 

operating as notice 

.. 203«. 

priority 

.. 814 

proof of consideration 

089—690 

want of ; secondary evidence 595, 596 

Regularity- 

presumption 

Rejection— 

773, 778 

of evidence 

674, 675 

Relation of parties— 


evidence as to 

.. 152 

Relationship— 


by blood, marriage, 

adoption 

312-313, 335—337 

opinion on 

145, 424 


, expressed by conduct 

424, 445—448 

statements as to 312—313, 337—341 
See “ Statements ns to Relation¬ 
ship.” 

Relative— 

statement by .. .. 337 

Relevancy— 

and mode of p r oof : distinction 462, 463 


definition of 

„ obscurity of 
illustrative c;i*es on the subject of 39—72 
Judge may ask how question re¬ 
levant 
legal 
limit of 
logical 


123 

88 


935 

123 

37 

123 



Page. 

relevancy— contd. 

meaning of 

37 

mode of describing 

38 

of admission 

252—256 

„ „ in civil cases 

257—259 

„ books of account 

359—365 


„ certain evidence for proving, in 
subsequent proceeding the 
truth of facts therein stated 345— 357 
„ character .. 450—461 

„ confession caused by induce¬ 
ment ; irrelevant 260—272 

,, confession made under promise 

of secrecy, etc. .. .. 277 

,, „ to be determined by 

Court not jury . . 267—268 

„ entry in public record 366—376 

„ existence of course of business 

212-214 

„ existence of judgment, order, 

decree .. 407—411 

„ fact constituting state of things 
under -which facts in issue or 
relevant facts happened .. 135 

„ fact depending upon proof of 

other fact . . . . 935 

„ fact forming part- of same trans¬ 
action .. .. 133 

„ fact necessary to explain or 

.introduce relevant facts 151—152 
„ fact not previously dealt with 

as relevant .. .. 158 

„ fact showing amount of damage 163 
„ fact showing accident or inten¬ 
tion .. .. .. 209 

,, fact showing conspiracy .. 155 

„ fact showing existence of state 
of mind or body or bodily 

.. 191—208 

„ fact stated by persons not wit¬ 
nesses .. 307—345 

„ fact the occasion, cause or effect 
of facts in issue or relevant 
facts .. .. ..135 

„ ground of opinion . 1 .. 448 

„ judgments .. 390—419 

„ „ in probate, matri¬ 

monial, admiralty, insolvency 
jurisdiction .. 397—404 

„ judgments relating to matters of 

a public nature .. 40*1—407 

„ motive, preparation and conduct 

139, 142 

„ opinion ., 420—124 

„ „ a° to baudwriting 436—440 
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Relevancy— contd. 
of opinion as to usages, tenets, etc. 

443, 444 

„ „ on relationship 445—148 

„ oral admissions as to contents of 

documents .. 256—257 

„ statements as to fact of public 
nature in Acts and Notifica¬ 
tions .. 383—385 

„ statements in law-books 385—386 


„ statements in maps, charts and 


plans 

376-383 

proof of 

15 

theory of .. 

37, 123 

Relevant— 

means admissible 

.. 359». 

Relevant fact— 

evidence may be given of 

125 

Religion- 

belief as to. not required in witness 886 

presumption as to . • 

.. 816 

tenets of .. 

.. 443 

Religious foundation— 

constitution and government of 

443—444 

Remainderman— 

judgment for or against 

.. 353n. 

Rent— 

enhancement of 

718-719 

estoppel by acceptance of 

820 

fractional portion of .. 

.. 720 

free land 

.. 730 

payment of, by mistake 

.. 872 

„ „ presumption 

.. 815 

Repeal— 

of enactments by Act 

104 

Reply— 

evidence in 

033—944 

speech in .. 

.. 939 

Report— 

admissible as hearsay evidence 

of 

reputed possession .. 

.. 751 

Indian Law 

.. 470 

Law : presumption 

570 

of agent: admissibility of 

235 

,, director: confidential 

.. 235 

„ inspector of company 

374 

„ police .. 

. . 272,;. 

public officer : of what evidence 371 

„ surveyor to corporation 

235 

Reporter— 

note of evidonee by 

349 


Representative in interest— 


and estoppel 

.. 868 

meaning cf 

.. 255 

Reputation— 


as to marriage 

340ft. 

evidence of 

457, 459 

general 

.. 460 

general as to marriage 

447 

in proof of right and custom 

.. 341 

„ „ t, private right 

333 

inadmissible to prove insanity 

.. 423 

judgments relating to matters of 

a 

imblic nature 

.. 405 

meaning of • • 332, 

457, 460 

of witness 

978 

statement as to 

.. 332 


Repute - 

evidence of general .. • • 45G». 

Res gestro— 


dying declaration • • 317. 317n. 


evidence of • • 

133 k 134 

in proof of mental and physical 

condition 

.. 197 

meaning of 

134ft. 

of agency 

.. 233 

„ conspiracy 

157 

principal and surety .. 

.. 243 

self-serving evidence not to be 

con- 

founded with 

.. 255 

separate crime forming part of 

.. 797 

statements accompanying and 

cx- 

plaining acts 

146, 148 

statements part of 

.. 492ft. 

Residence- 

presumption 

Res Judicata— 

77S 

distinguished from estoppel 

394, 818 

estopi>el by • ♦ 

.. 818 

principle un which rule based 

.. 397 

See “ Judgment ” 175. 391 

. 393—397 

Respondent— 


admissibility of evidence of, against 

co-respondent 

.. 332». 

admission or confession of 

.. 232 

Resumption- 


right of 

. . 715 

Retracted confession— 

218, 260 

Sec “ Confession." 


Revenue— 


registers .. 

.. 370 

ea le for arrears of 

246—249 

survey : chittah 

.. 370 







Revenue Officer- 

information received by, 
offence .. 

Reversioner— 
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as to 

.. 897 


Sanity - 

presumption 

Schedule— 

of Act 
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778, 802 


consent by, presumption from 706, 707 
suit,by : presumption .. 776 

Review- 

nature of proof in .. 118, 1013 

Right- 

declaration as to public and general 332 
declaration by deceased person as 

to private .. .. 332 

existence of : relevant facts 165—191 

judgment as to general or public 

404—407 

kinds of : public, general, private 1G6 
opinion on .. 163, 425, 440—443 

private opinion not admissible 

to prove ' .. .. 443 

proof of .. 187—190 

public or general, judgment: proof 

of .. .. ..166 

statement giving opinion as to 

public .. .. 332—335 

statement in document relating to 

transaction under s. 13 342—345 

Ring- 

statement on .. .. 836 

Risk note- 

onus .. .. .. 796 

Riwaj-i-jam— .. 369 


Science— 


conclusions of : judicial notice 473, 474 

general object of 

17 

great object of Physical 

24 

matters of reference to 

468, 473 

meaning of 

427 

opinion on points of .. 

424, 428 

Scientific instrument— 

presumption of regulaiity in 

case of 138n. 

Scientific Society— 


document of 

375 

Scientific man— 

opinion of 

.. 428 

Scientific expression— 

meaning of 

666, 667 

Scribe— 

and attestation .. * 

.. 533 

Seal— 

comparison of 

537—540 

documents admissible without 

proof of 

562—568 

judicial notice of 

.. 568 

proof of 

437, 526 

of Courts and persons: 

judicial 

notice 

468, 471, 472 

opinion as to 

.. 438 


Road~ceB8 return— 

as evidence 
evidence .. 

Ryot— 

admission by 

Rule of Road — 

judicial notice of 
what is the 


171, 254, 321 
254 


.. 243 

469, 478 
.. 473 


S 

Sale— 

conditional, mortgage by 616—626 

in execution and for arrears of 
revenue .. 246—249 

irregularity: onus .. ., 0N8 

private .. .. .. 248 


Bale for arrears of Revenue - 

rights of purchaser .. .. 813 


Search— 

hearsay answers given on .. 517 

for attesting witness .. .. 534 

„ document .. .. 517 

Search list- 

admissibility of .. .. 001 

Sebait— 

alienation by .. .. 708 


Secondary evidence- 

admission by counsel 237—239, 

480n., 506n. 

admission of contents 507, 515—616 
oases when, of contents of docu¬ 
ment admissible .. .. 76, 77 

limitation Act: acknowledgment 510 

loss or destruction of document 507, 516 
meaning of 111, 500, 501, 502 

no degrees of .. .. 505 

on ancient document .. .. 579 
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Secondai’y E evidence —contd. 

oral admission .. 256, 257 

original consisting of numerous 

accounts, etc. 507, 521 

„ not easily movable 507,519 

„ publio document 507, 520 

proof by .. 499, 501, 506—522 

when document in possession or 

power of other party .. 506 

„ may be given .. 506—522 

where certified copy admissible 507, 520 
„ communication in violation 
of duty . . .. .. 907 

Secretary of State- 

waiver of notice by . . 832 

Sedition— 

and proof of intention .. 208 

Seduction- 

damages in action for . . 164 

Self-acquisition— 

onus .. .. . • 703 

Separation— 

of joint estate . . .. 703 

Series — 

fact forming part of : intention or 

accident . . 208, 209 

Servant- 

attestation by .. .. 736 

Settlement- 

burden of proof .. 683—684 

Sexual- 

access 


768—769, 890 


“Shall presume ’ 

meaning of 


119, 121 


Sheriff- 

admission by debtor against 
admissions of under-sheriff or bailiff 


251 


against .. 

.. 251?*. 

Shopkeeper- 

opinion of 

.. 429 

Shopman- 

admission by 

.. 235 

Shorthand Writer- 

notes of, as to what occurs at trial 480 
noto of evidence by ,. 349 

Signature- 

comparison of 
definition of 

637—540 
437, 138 


Page. 

Signature — contd . 

distinction between mark and . . 438a. 
document admissible without proof 
of .. .. 556—568 

meaning of .. .. 534 

presumption in case of ancient 

document .. 577, 578, 580 

proof of .. 436—440, 526, 527, 528 

Sign Manual— 

of Sovereign : judicial notice of 46S, 471 

Signs— 

questions and, amount to verbal 

statement .. .. 317 

testimony by 4 . 490, 889 

Silence- 

admission by .. .. 844 

presumption from .. 144, 148, 140 

Similar- 

acts : evidence of, to show intent 198 
facts : evidence of, if unconnected, 

excluded . . 137, 199 

Sleep- 

admission made in .. .. 221 

Solicitor- 

See '"Attorney” 
admission by 

cannot disclose professional com¬ 
munication 

Soliloquy- 

admission made in 


239 


898 


.. 221 

Sovereign- 

accession and sign manual of 468, 472 
demise of .. • • • • 472 

document forming act of authority 544 
foreign : judicial notico 468, 409a., 473 
proof of orders of .. .. 548 

Specific Relief Act- 

possessory suit undor .. 753 

Spoliation— 

of evidence . • 781—786 

Spy- 

no t accomplice .. .. 917 

Stamp- 

admisaion : invalid instrument .. 222 

document inadmissible for want of 516 

document without: suit on oonsl 

deration • • 592a. 
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Stamp— co ntd. 

not required for letter containing 

admission .. .. 221 n. 

presumption as to, when document 

called for and not produced 576, 577 
presumption relating to, in case of 
lost document .. 577, 779 

want of : secondary evidence .. 1000 

State- 

affairs of, privileged . . 895—S96 

document referring to matters of • • 995 

proof of . . 091, 692 

State of things— 

meaning of . - • • 106 

under which facts happened : evi¬ 
dence of .. •• 135 

Statement— 

as to cause of death 308, 312, 31(5—319 
See “ Dying Declaration 
by persons not witnesses 307—357 

„ witness who cannot be called 74 
distinguished from complaint .. 148 

how much of, is to be proved . . 388 

made under special circumstances 

7, 358, 359 

presumption as to, being true .. 75 

previous. See *' Previous 
Statement." 

probability of •. .. 32 

Statements accompanying and 
explaining acts — 

admissibility of .. 146, 147 

Statement against interest- 

admissibility of .. 312, 325—331 

burden of proof .. .. 332 

difference between law of India aud 
England .. .. 327 

extension of English rule 309—310 

ground of rcceptio n o f 309—310 

in escaping criminal prosecution or 

suit for damages .. .. 327 

meaning of entry against interest 329 
nature of the interest 325—327 


Page* 

Statement made in course of 
busir essr- 

admissibility of . . .. 320 

burden of proof .. .. 324 

contemporaneous not required . . 324 

ground of reception .. ’ .. 309 

meaning of “ course of business ” 322 

personal knowledge unnecessary 323, 331 
whether evidence of collateral 

matters .. . . 324 

Statement as to matter of public 
and general interest- 

admissibility of . . 332— 335 

form of the declaration . . t 334 

lis mota and interest . . 334— 335 

meaning of terms “ public ” and 

“ general ” .. .. 333 

nature of the ojnnion .. 332 

reputation as to particular facts . . 333 

Statement as to relationship— 


391, 397- 


must be against interest 

when 


meaning and offeot of 927- 

made 


328 

roqwired in ease of strangers 

need not be contemporaneous 

831- 

•332 

resistance to, on ground of lien 

partially .. 

.. 

329 

when necessary 

pecuniary 


329 

witness attending on : cross- 

personal knowledge unnecessary 331 

332 

examination 

proprietary 

$29—330 

witness called on : right of counsel 

whether evidence of collateral 

facts 

331 

to appear for .. 911 


admissible as to particular facts .. 
lis mnta 

must bo made ante litem motam 
need not refer to contemporaneous 
event 

persons from wliqm receivable 338 
personal knowledge unnecessary .. 
Status- 
judgment declaring 
meaning of 

Statute- 

presumption as regards 
public and private 

Steamship Company— 

and negligence 

Strict- 

proof .. .. 118,1012 

Stridhan— 686, 703, 704, 792 

Subject— 

natural distribution of .. 13 

tabular scheme of such distribution 16 

Sabornation — 

of evidence? .. 140, 144 

Subpeena duces tecum — 

-928 
524 
512 
510 

953 


341 

341 

340 

341 
-339 

339 

-39S 

473 

471 

471 

796 
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Succession- 

family .. •» • 337 

Suicide- 

presumption against .. 744 n., 805 

Suit- 

must include whole of claim .. 393 

pending .. .. 391,393 

Summons- 

service of : onus . • • • 

to produce document • • 512 

Suppression— 

of evidence • • • • ^31 

Surety - 

and principal : admission •. 243 

acknowledgment of debt • • 244 m. 

judgment against debtor not bind¬ 
ing on . . •• •* 

Surrounding circumstance- 

ambiguous document • • 8f56 

evidence of • • 588, 049, 651 

Secrecy- 

promise of confession 288, 289 

Survey- 

Government, map 370, 377, 563, 509 
officer : opinion of dharepatrak . . 371 

revenue cbittab • • • • 370 

statement on, as to public or general 

right. \ 342 

Survey map- 

admissibility of .. 370, 377, 378 

admission hi .. • • 222 

as evidence of possession 378—380 

„ evidence of title ... - • 380 

certified copy of . • • • 3 * S 

chittahs .. • • 382 383 

evidential value of .. 380—382 

Survey Officer - 

proceedings of • • • • 380 

Surveyor— 

of corporation : admission by report 

of .. ... 235 

Survivorship— 

presumption . - 787—788, 801 

System - 

fact showing, or accident 137, 209 


T 


Teis Khaiia— 

register 

Telegram- 

presumptions as to 
proof of, contents of .. 

Telegraph- 

contents of message .. 
message by, presumption 

Telephone- 

communications by 
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